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Louisville  &  N.  R.  Co.  v,  Hughes. 

(Supreme  Court  of  Georgia,  Feb.  19,  1910.) 
[67  S.  E.  Rep.  542.] 

Corporations — Transfer  of  Property — Effect.* — Where  one  corpora- 
tion conveys  its  property  to  another,  this  alone  does  not  destroy  the 
corporate  existence  of  the  grantor,  or  constitute  a  merger  of  the  two 
corporations,  or  render  the  grantee  subject  to  an  action  for  damages 
for  a  tort  previously  committed  by  the  grantor.  The  grantor  is  still 
subject  to  suit;  and  if  liable,  the  question  of  seeking  to  subject  prop- 
erty to  such  liability  on  a  judgment  rendered  thereon  is  different  from 
suing  the  grantee  directly  for  the  tort. 

(a)  The  deed  from  the  A.,  K.  &  N.  R.  Co.  to  the  L.  &  N.  R.  Co.  was 
a  conveyance  of  property,  not  a  merger  of  corporate  existence. 

Corporations — Transfer  of  Property^Liability  for  Tort  of  Trans- 
ferror.*— The  fact  that  the  grantee  agreed  with  the  grantor  to  pay  all 
of  the  debts  or  liabilities  of  the  latter,  existing  at  the  time  of  the  trans- 
fer, did  not  authorize  one  who  claimed  to  have  been  injured  by  a  tort 
of  the  grantor,  committed  before  the  making  of  the  transfer,  to  bring 
suit  therefor  against  the  grantee. 

Corporations — Transfer  of  Property — Torts  of  Grantee — Liability.* 
— If  tlfb  grantee  was  guilty  of  any  tort  or  violation  of  duty  after  the 
conveyance,  causing  injury,  it  would  be  liable  for  such  damages  as 
were  shown  to  be  caused  by  its  breach  of  duty  or  tortious  conduct, 
but  not  because  of  its  agreement  with  the  grantor  on  the  theory  of 
merger. 

Master  and  Servant—Torts  of  Servant— Liability  of  Master.f— The 
employer  generally  is  not  responsible  for  torts  committed  by  his  em- 
ployee, when  the  latter  exercises  an  independent  business  and  is  not 
subject  to  the  immediate  direction  and  control  of  the  employer.  Civ. 
Code  1895,  §  3818. 

Master  and  Servant— Independent  Contractors.! — As  a  general  rule 
a  railroad  company  is  not  liable  for  an  injury  resulting  from  a  nuisance 


♦For  the  authorities  in  this  series  on  the  question  whether  the  pur- 
chaser of  railroad  property  can  be  held  liable  en  account  of  claims 
against  the  predecessor  railroad  company,  see  foot-note  of  Hukle  v. 
Atchison,  etc.,  Ry.  Co,  (Kan.),  17  R.  R.  R.  692,  40  Am.  &  Eng.  R.  Cas., 
X.  S.,  692,  where  all  these  preceding  it  are  collected;  sixth  head-note 
of  Denver,  etc.,  Ry.  Co.  v,  Hannegan  (Colo.),  31  R.  R.  R.  112,  54  Am. 
&  Eng.  R.  Cas.,  N.  S.,  112. 

tSee  first  foot-note  of  Thomas  v.  Wisconsin  Cent.  R.  Co.  (Minn.), 
33  R.  R.  R.  609,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  609. 
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itr^at^i  by  the  negligence  of  an  independent  contractor  in  constructing 
its  railroad,  where  it  retains  no  control  over  the  contractor,  except  to 
see,  fey  its  superintendent,  that  the  railroad  is  built  according  to  con- 
^tracts  Atlanta  &  Florida  R.  Co.  v,  Kimberly,  87  Ga.  161  (1),  13  S.  E. 
5277»  :27  Am.  St.  Rep.  231. 

(a)  The  contract  in  the  present  case  contained  the  following,  among 
other,  provisions:  "Said  labor,  teams,  tools,  engines,  machinery,  and 
materials  to  be  furnished  and  the  said  work  to  be  done  by  said  con- 
tractors to  the  satisfaction  of  the  engineer  of  the  railroad  company, 
according  to  said  specifications,  plans,  profiles,  and  sections,  and  accord- 
ing to  such  working  plans  and  explanatory  drawings  and  instructions 
as  may  from  time  to  time  be  furnished  by  said  engineer."  The  "con- 
tractors will  give  personal  attention  and  superintendence  to  the  work." 
The  "amount  of  force  employed  by  the  contractors  is  at  all  times  sub- 
ject to  regulation,  and  must  be  increased  or  diminished  as  required  by 
the  engineer."  The  "work  under  this  contract  shall  at  every  stage  of 
its  progress — from  beginning  to  end — be  subject  to  the  direction,  in- 
spection, and  acceptance  of  the  engineer,  who  shall  determine  what  in 
any  case  is  a  fair  construction  of  the  contract,  and  what  such  construc- 
tion requires  to  be  done  by  either  party;  and  his  final  measurements 
and  classifications  shall  be  final  and  conclusive  upon  both  parties."  The 
engineer  shall  have  power  to  direct  the  application  of  the  forces  to 
any  portion  of  the  work  which,  in  his  judgment,  requires  it,  and  to  or- 
der the  increase  or  diminution  of  the  forces  at  any  point  he  may  in- 
dicate." "The  contractors  [shall  not]  employ  any  person  or  persons 
who  commit  depredations  on  the  neighborhood,  or  insult  travelers  or 
other  persons;  and  all  such  disorderly  persons  shall  be  discharged 
from  employment  whenever  the  contractors  shall  be  directed  so  to  do 
by  the  engineer  in  charge  of  the  work."  Held,  that  jn  its  general 
scope  the  contract  made  the  parties  who  contracted  to  do  the  work 
specified  for  the  railroad  company  independent  contractors.  Consid- 
ering the  character  of  the  work  to  be  done,  the  necessity  for  inspect- 
ing it  and  seeing  that  it  came  up  to  contract  specifications,  and  the 
entire  contract,  the  above-quoted  provisions,  inserted  for  the  purpose 
of  having  the  engineer  see  that  the  work  came  up  to  the  requirements 
of  the  contract,  of  guarding  against  disorderly  conduct  affecting  the 
public,  and  for  requiring  the  contractors  to  hasten  the  work  at  partic- 
ular points  where  necessary  for  the  fulfillment  of  the  contract,  did  not 
make- the  contractors  the  mere  servants  of  the  railroad  company,  so  as 
to  ipso  facto  render  the  latter  liable  for  the  negligence  of  the  former 
in  the  mere  manner  of  performing  the  work,  if  the  company  was  not 
otherwise  liable  for  the  conduct  of  such  parties,  considered  as  inde- 
pendent contractors,  in  causing  the  injury. 

Master  and  Servant— Negligence  of  Servant— Liability  of  Master.f 
—The  employer  is  liable  for  the  negligence  of  the  contractor:  (l) 
When  the  work  is  wrongful  in  itself,  or,  if  done  in  the  ordinary  man- 


tSee    (t)   on  preceding  page. 
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ner,  would  result  in  a  nuisance;  (2)  cr  if,  according  to  previous  knowl- 
edge and  experience,  the  w^ork  to  be  done  is  in  its  nature  dangerous' 
to  others,  however  carefully  performed;  (3)  or  if  the  wrongful  act  is 
the  violation  of  a  duty  imposed  by  express  contract  upon  the  employer; 
(4)  or  if  the  employer  retains  the  right  to  direct  or  control  the  time 
and  manner  of  executing  the  w^ork,  or  interferes  and  assumes  control, 
so  as  to  create  the  relation  of  master  and  servant,  or  so  that  injury  re- 
sults which  is  traceable  to  his  interference;  (5)  or  if  the  employer  rati- 
fies the  unauthorized  wrong  of  the  independent  contractor.  Civ.  Code 
1895,  §  3819. 

Inaccurate  Instructions. — ^The  entire  charge  not  in  the  record.  In 
certain  excerpts  from  the  charge  in  relation  tc  the  measure  of  damages, 
in  case  of  liability,  the  law  on  the  subject  appears  to  be  inaccurately 
stated;  but,  as  the  case  is  returned  for  another  trial,  they  need  not  now 
be  dealt  with  more  in  detail. 

(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Bartow  County;  A.  W.  File, 
Judge. 

Action  by  D.  W.  Hughes  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Reversed. 

Tye,  Peeples  &  Jordan,  D,  W.  Blair,  and  Neel  &  Pccples,  for 
plaintiff  in  error. 

/.  G.  B.  Brwin,  Jr.,  and  Thos.  W.  Milner  &  Son,  for  defendant 
in  error. 

Fish,  C.  J.    Judgment  reversed.    All  the  Justices  concur. 
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Birmingham  Ry.,  Light  &  Power  Co.  v.  Moseley. 

(Supreme  Court  of  Alabama,  Jan.  11,  1910.) 

[51  So.   Rep.  424.] 

Master  and  Servant— "Fellow  Servants"— Who  Are.*— A  motorman 
on  one  car  of  a  street  railroad  is  a  "fellow  servant"  of  a  conductor 
on  another  car  of  the  same  railroad  operating  cars  over  the  same 
lines,  as  both  work  for  the  same  master  over  the  same  lines  and  for 
the  same  purpose. 

Master  and  Servant— Injuries  to  Servant— Liability— Statutes. — 
Code  1896,  §  1749,  subd.  5,  making  a  master  liable  for  injury  received 
by  a  servant  caused  by  the  negligence  of  any  servant  in  charge  of  any 
train  on  a  railway,  etc.,  applies  to  electric  street  railways. 

Master  and  Servant— Death  of  Servant— Actions— Complaint.— A 
complaint,  in  an  action  for  the  death  of  a  motorman  ip  a  collision, 
which  alleges  that  the  car  operated  by  the  motorman  ran  into  a  car 
standing  on  the  track,  and  that  the  collision  was  caused  by  the  negli- 
gence of  the  conductor  in  control  of  the  latter  car,  sufficiently  alleges 
the  negligence  of  the  conductor,  for  there  is  no  presumption  that  the 
administrator  has  knowledge  of  the  duties  of  the  conductor  which 
were  violated  and  which  caused  the  accident. 

Pleading — Complaint — Sufficiency. — In  pleading  matters  which  are 
in  their  nature  more  within  the  knowledge  of  defendant  than  plaintiflF, 
less  particularity  is  required  in  the  complaint  than  in  other  cases. 

Pleading — Allegations  under  a  Videlicet  or  Scilicet. — The  general 
rule  as  to  allegations  under  a  videlicet  or  scilicet  is  that  if  they  be 
impossible,  or  repugnant  to  the  preceding  matter,  they  must  be  re- 
jected as  surplusage;  but  where  they  are  used  to  explain  what  goes 
before  them,  and  are  consistent  with  the  preceding  matter,  they  are 
material  and  traversable. 

Master  and  Servant— Death  cf  Servant — Complaint — Sufficiency. — 
A  complaint,  in  an  action  for  the  death  of  a  motorman  in  a  collision, 
which  alleges  that  the  death  was  caused  by  the  negligence  of  some 
person  whose  name  is  unknown  to  plaintiflF,  and  who  had  charge  of 
a  car  on  a  track,  and  that  the  negligence  consisted  in  this,  "to  wit," 
said  person  negligently  failed  to  protect  the  car  with  any  light  or 
signal,  and  "that  said  person  is  one,  to  wit,  C,"  who  was  the  con- 
ductor of  the  car,  etc.,  is  sufficient  as  against  a  demurrer  that  it  is 
vague  and  indefinite,  for  the  first  "to  wit"  refers  to  all  that  succeeds 
it,  while  the  second  "to  wit"  refers  only  to  the  name  C,  and  no  state- 
ment under  the  first  is  repugnant  to  what  precedes  it,  and  if  the  words 


♦For  the  authorities  in  this  series  en  the  subject  of  the  diflFerent  de- 
partment limitation  of  the  fellow  servant  rule,  see  last  foot-note  of 
Louisville  &  N.  R.  Co.  v.  Clark  (Ky.),  29  R.  R.  R.  595,  52  Am.  &  Eng. 
R.  Cas.,  N.  S.,  595;  fourth  foot-note  of  Indianapolis,  etc.,  Co.  v.  Kinney 
(Ind.),  31  R.  R.  R.  264,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  264. 
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"that  said  person  is  one,  to  wit,  C,"  is  repugnant,  it  must  be  treated 
as  surplusage. 

Master  and  Servant — ^Regulations — Municipal  Ordinances — Effect. 
—An  ordinance  regulating  the  speed  of  cars  is  for  the  protection  of 
the  public,  and  not  for  the  benefit  of  employees  operating  cars. 

Pleading — Construction. — A  pleading  must  be  construed  most 
strongly  against  the  pleader. 

Master  and  Servant — Rules  of  Emplojrment — ^Effect. — Where  there 
is  a  general  rule  regulating  the  conduct  of  servants  which  applies  un- 
der ordinary  conditions,  and  there  is  a  special  rule  which  applies  un- 
der extraordinary  conditions,  the  special  rule  supersedes  the  general 
rule  when  the  extraordinary  conditions  exist,  and  a  violation  of  the 
special  rule  under  extraordinary  conditions  is  not  excused  by  an  ob- 
servance of  the  general  rule. 

Master  and  Servant — ^Rules  of  Eimployment — Effect. — A  street  rail- 
way may  not  make  a  schedule  for  the  car  of  a  motorman,  and  also 
make  a  rule  which  makes  the  schedule  impossible  under  usual  and 
ordinary  conditions,  and  then  hold  the  motorman  negligent  in  doing 
that  which  is  necessary  to  make  the  schedule. 

Death — ^Action  for  Negligent  Deatlv-^Evidence — Admissibility. — In 
an  action  by  an  administrator  for  the  negligent  death  of  his  intestate, 
leaving  a  mother  and  a  younger  brother,  evidence  of  the  financial  and 
physical  condition  of  the  mother  and  younger  brother  is  admissible; 
it  being  permissible  to  show  that  the  intestate  had  persons  who  would 
have  been  distributees,  had  he  left  an  estate,  dependent  on  him  for 
support,  and  the  amount  he  contributed  to  their  support. 

Appeal  and  Error — Questions  Reviewable — Questions  Not  Raised  in 
Lower  Court. — An  objection  to  questions  asked  a  witness  and  the  an- 
swers thereto,  rtot  raised  in  the  trial  court,  will  not  be  considered  on 
appeal. 

Master    and    Servant — Death    of    Servant  —  Actions  —  Evidence 

Where,  in  an  action  for  the  negligent  death  of  a  motorman,  some  of 
the  rules  of  the  railroad  were  pleaded,  the  court  properly  allowed  the 
reading  to  the  jury  that  part  of  the  railroad's  rule  book  which  was  in 
a  sense  the  inducement  to  every  rule  in  the  book  and  therefore  part 
of  the  same. 

Witnesses — Examination — Discretion  of  Court. — The  allowance  of 
a  witness  to  be  recalled  for  further  examination  before  the  examina- 
tion of  witnesses  has  closed  is  within  the  discretion  of  the  trial  court 
and  will  not  be  disturbed  unless  abused. 

Trial — Issues — Evidence — Instructions. — A  requested  charge  sup- 
ported only  by  evidence  properly  ruled  out  is  properly  refused. 

Death— Action  for  Negligent  Death— Contributory  Negligence.— 
Unless  the  negligence  of  decedent  proximately  contributed  to  his 
death,  his  negligence  did  not  bar  a  recovery  for  his  death. 

Appeal  from  City  Court  of  Birmingham;  H.  A.  Sharpe, 
Judge. 
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Action  by  Charles  A.  Moseley,  administrator  of  Charles  S- 
Moseley,  deceased,  against  the  Birmingham  Railway,  Light  & 
Power  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Reversed  and  remanded. 

All  the  counts  of  the  complaint  were  stricken,  except  the  fifth 
and  seventh.  The  seventh  count  is  sufficiently  set  out  in  the  opin- 
ion. The  fifth  count  was  as  follows :  "Plaintiff,  Charles  A.  Alose- 
ley,  as  administrator  of  the  estate  of  Thomas  S.  Moseley.  de- 
ceased, claims  of  the  defendant,  Birmingham  Railway,  Light  & 
Power  Company,  a  corporation,  $30,000  as  damages,  for  that 
heretofore,  on,  to  wit,  the  29th  day  of  December,  1906,  defendant 
was  a  common  carrier  of  passengers  for  hire  by  means  of  street 
railway  cars  propelled  by  electricity  in  Jefferson  county,  Alabama, 
and  on  said  date  plaintiff's  intestate,  Thomas  S.  Moseley,  was  in 
the  employment  of  defendant  as  a  motorman  upon  one  of  its 
said  street  railway  cars,  and  while  on  said  car  and  in  the  service 
and  employment  of  defendant,  and  engaged  in  and  about  his 
duties  as  such  employee,  said  car  collided  with  great  force  and 
violence  with  another  one  of  defendant's  cars  which  had  been 
stopped  and  was  standing  on  the  street  railway  track  of  defendant, 
and  plaintiff's  said  intestate  was  thereby  so  injured  that  he  died, 
to  plaintiff's  damage  in  the  sum  aforesaid.  Plaintiff  avers  that 
his  said  intestate's  death  was  caused  by  reason  of  and  as  a  proxi- 
mate consequence  of  the  negligence  of  the  conductor,  to  wit,  one 
Cornelius,  whose  name  is  otherwise  unknown  to  plaintiff,  in  the 
service  and  employment  of  defendant,  and  who  then  and  there  had 
charge  or  control  of  the  car  upon  the  track  of  defendant's  said 
railway,  with  which  the  car  upon  which  plaintiff's  intestate  was 
collided."  The  demurrers  sufficiently,  appear   from  the  opinion. 

The  assignments  of  error  referred  to  in  the  opinion  are  as  fol- 
lows: "(IS)  The  court  erred  in  overruling  appellant's  objection 
to  the  following  question  propounded  by  appellee  to  witness  James 
Moseley.  (16)  Her  answer  thereto  that  he  was  afflicted.  (17) 
In  overruling  appellant's  objection  to  the  following  question  pro- 
pounded by  the  appellee  to  the  same  witness:  *Now,  I  will  ask 
you  to  tell  the  jury  whether  or  not  that  boy  was  afflicted.'  (18) 
Answer  of  witness  to  last-named  question.  (19)  Overruling 
question  propounded  by  appellee  to  same  witness :  *I  will  ask  you 
whether  or  not  this  other  boy  of  yours  contributed  to  your  sup- 
port.' (20)  Answer  to  that  question.  (21)  Question  propounded 
by  appellee  to  the  same  witness:  'Then  I  will  ask  you  to 
tell  the  jury  how  your  other  boy  was  afflicted — what  was  his  phy- 
sical condition?'  (22)  The  answer:  *He  was  afflicted  in  his  head. 
He  has  a  dead  bone  in  his  head  and  catarrh,  which  he  has  had  all 
of  his  life.'  (23)  Question  propounded  by  appellee  to  the  same 
witness :  *I  will  ask  you  whether  or  not  he  was  able  to  work  and 
earn  money?'    (24)  And  the  answer  to  that  question.    (25)  Ques- 
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*tion  propoundwi  by  appelle;e  to  same  witness:  'I  will 
ask  you  to  Itell  the  jury  whether  or  not  you  have 
any  nrieans  of  ^«upport,  other  than  what  you  receive  from  him/ 
(2&)  The  answer  thereto:  'L  -was  entirely  dependent  upon  him/  " 
'*(ST)  Quesfio*  propounded  by  appellee  to  witness  McCary:  'At 
a  greater  speefl  than  usual?*  (33)  And  the  answer  thereto:  'No, 
sir ;  1  don't  tHink  we  were  going  any  faster  than  we  should  go/ 
(54)  The  court  below  erred  in  overruling  appellant's  motion  to 
exclude  whatt^was  inscribed  on  the  first  page  of  appellant's  rule 
book.  (35)  Sustaining  appdlee's  objection  to  the  following  ques- 
tion ipropouniied  by  appellant  to  the  witness  Jones :  *Did,  or  not, 
the  signal  you  gave  to  Mr.  Moseley  indicate  what  was  ahead  of 
him?'  ("36)  'Sustaining  objection  to  question  propounded  by  ap^ 
pellant  to  same  witness :  "Mr.  Jones,  I  will  ask  you  to  tell  the  Jury^ 
whrfher  or  uot  the  signal  whicb  you  gave  Mr.  Moseley  meant 
for 'him  to.^Stop  the  car,  for  the  reason  that  there  was  danger 
ahcacl  of  him/  (37)  Sustaining  appellee's  objection  to  the  fol- 
lowiiag  question  propounded  by  appellant  to  the  same  witness:: 
'What  did  the  signal  that  you  gave  Mr.  Moseley  indicate  to  him 
as  to  the  stopping  of  his  car?'  (38)  Sustaining  objection  to  ap- 
-pelhiift^s  question  to  same  witness:  'Tell  the  jury  whether  or 
not  you  did  'everything  in  your  po^^er  to  get  him     to     stop     the 


car/*" 


The  Ifdllowii^  charges  were  refused  to  the  defendant :  Charge 
1  is  set  out  in  the  opinion.  (5)  "If  the  jury  believe  from  the 
evidence  in  thre  case  that  Moseley,  the  deceased,  was  warned  or 
signaled  to  stop  the  car,  and  thereafter  negligently  failed  to  do 
so,  and  that  his  negligence  in  this  regard  proximatey  contributed 
-to  his  death,  70U  must  find  a  verdict  in  favor  of  the  de- 
rfendarrtJ*' 

Charge  1  given  at  plaintiff's  request  is  as  follows:  "Even 
•though  yon  shotfld  believe  from  all  the  evidence  that  Moseley,  the 
intestate,  negTigently  ran  the  car  at  a  high  rate  of  speed,  yet,  un- 
less you  further  Ijelieve  from  the  evidence  that  such  negligence 
proximatdly  contributed  to  his  death,  then  such  negligence  would 
ncft  liar  phnntiflF's  right  to  recover." 

Tillman,  Grubb,  Bradley  &  Morroiv,  for  appellant. 
StalUngs  &  Drennen,  for  appellee. 

Evans,  J.  This  suit  was  brought  by  the  appellee,  Chas.  A. 
Moseley,  as  the  administrator  of  the  estate  of  Thomas  S.  Mose- 
ley, deceased,  against  appellant,  Birmingham  Railway,  Light  & 
Power  Company,  a  corporation.  Plaintiff  claimed  damages  for 
the  alleged  negligence  of  one  of  appellant's  servants,  to  wit,  one 
Cornelius,  a  conductor  on  appellant's  street  railway,  while  in  dis- 
charge of  his  duties  as  such  conductor,  which  proximately  caused 
the  death  of  plaintiff's  intestate.  There  were  many  counts  to  the 
complaint,  but  all  of  them  were  eliminated  by  the  action  of  the 
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lower  court,  except  counts  5  and  7,  both  of  which  counted  upon 
the  negligence  of  the  conductor  of  the  car  into  which  plaintiff's 
intestate's  car,  upon  which  he  was  motorman,  was  run. 

The  defendant  below,  appellant  here,  insists  upon  questions 
raised  by  his  demurrer  to  counts  5  and  7 :  ( 1 )  That  said  counts 
show  that  plaintiff's  intestate,  who  was  a  motorman  on  one  of  de- 
fendant's street  railway  cars,  and  the  said  conductor  who  had 
charge  of  the  car  on  defendant's  said  street  railway,  into  which 
the  car  upon  which  plaintiff's  intestate  was,  w^as  run,  were  fel- 
low servants;  and  (2)  that  subdivision  5  of  section  1749  of  the 
Code  of  1896  does  not  apply  to  street  railways  operated  by  elec- 
tricity, but  only  to  railroads  operated  by  steam,  which  traverse  the 
country  at  large,  and  which  are  more  dangerous  to  operate  than 
the  cars  upon  an  electric  street  railway. 

We  think  there  can  be  but  little  doubt  that  a  proper  construc- 
tion of  law  would  declare  a  motorman  upon  one  car  of  a  street 
railway  to  be  a  fellow  servant  of  a  conductor  upon  another  car  of 
the  same  railway  operating  cars  over  the  same  lines.  Any  other 
construction  would  be  too  narrow.  Both  working  for  the  same 
master,  over  the  same  line  of  railway,  and  for  the  same  purpose, 
to  wit,  transporting  passengers  from  one  point  to  another  along 
such  line  of  railway,  we  declare  to  be  fellow  servants.  But  we 
think  that  to  declare  that  the  fifth  subdivision  of  section  1749  of 
the  Code  of  1896  only  applied  to  railroads  operated  by  steam  lo- 
comotives, which  traverse  the  country  at  large,  would  also  be  too 
narrow  a  construction.  It  may  be  true  that,  as  counsel  for  ap- 
pellant ably  contend,  there  were  no  railways  operated  by  elec- 
tricitv  at  the  time  this  statute  was  first  passed  by  the  Legislature ; 
and  it  may  also  be  true  that  the  hazard  and  danger  of  operating 
steam  locomotives,  with  heavy  trains,  which  traverse  the  country 
at  large,  is  much  greater  than  that  of  operating  the  light  cars 
propelled  by  electricity  upon  a  street  railway.  But  many  of  the 
dangers  of  the  former  differ  from  those  of  the  latter  in  degree 
rather  than  character.  In  operating  railways,  whether  by  steam  or 
electricity,  which  involves  more  or  less  hazard  to  employees 
as  well  as  passengers,  and  where  most  duties  are  performed  out 
of  sight  or  immediate  superintendence  of  the  master,  the  law 
must  needs  not  only  make  the  master  careful  as  to  the  kind  of 
servants  he  employs,  but  must  hold  the  master  responsible,  under 
many  circumstances,  or  conditions,  for  the  acts  of  such  servant 
or  employee,  not  only  for  the  safety  of  the  public,  but  for  the 
safety  of  other  servants  and  employees.  Whether  the  motive 
power  be  steam  or  electricity,  or  whether  operated  through  the 
country  or  through  the  streets  of  a  city,  whether  heavy  trains  or 
light  cars  are  used,  they  are  both  railways,  and  similar  dangers 
are  encountered  in  each ;  and  the  negligence  of  an  impecunious 
servant  might  become  a  menace  to  the  life  and  limb  of  other  serv- 
ants, as  well  as  to  passengers,  for  which  there  would  be  no  ade- 
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quate  redress.  It  would  seem  also  that  the  Legislature  has  placed 
such  construction  upon  subdivision  5  of  section  1749  of  the  Code 
of  1896,  because  in  subdivision  5  of  section  3910  of  the  Code  of 
1907  the  words  "electric  motor"  are  inserted  without  changing 
any  other  word  in  said  subdivision.  We  are  not  aware  that  any 
of  the  railroads  now  transporting  passengers  and  freight  acoss 
the  different  parts  of  the  state  use  electric  motors;  while  practi- 
cally all,  if  not  all,  of  the  street  railways  in  the  state  use  them  ex- 
clusively to  run  their  cars.  When  this  law  (section  1749  of  the 
Code  of  1896)  was  first  passed,  it  is  evident  that  the  Legislature 
did  not  then  anticipate  the  running  of  cars  by  an  electric  motor. 
inasmuch  as  it  made  no  provision  for  damages  resulting  from  the 
negligence  of  the  person  in  charge  of  an  '^electric  motor."  It 
would  seem  also  true  that  the  Legislature  considered  that  street 
railways  fall  into  the  general  purview  of  the  statute,  and  under 
the  general  designation  of  "railway"  in  said  statute,  inasmuch  as 
they  have  added  the  words  "electric  motor"  without  changing  any 
other  words  of  the  statute.  There  is  furthermore  nothing  in  the 
substance  or  terms  of  this  statute  which  would  make  it  inapplica- 
ble to  street  railways.  It  has  been  held  that  other  statutes  re- 
garding railroads  were  applicable  to  street  railways  in  so  far  as 
they  were  consistent  with  the  genius  of  street  railways,  and  bene- 
ficial in  their  character;  although  other  provisions  of  the  Law 
might  have  no  field  of  operation  when  applied  to  street  railways. 
Birmingham  So.  R.  R.  v.  Powell,  136  Ala.  232,  33  South.  875 ; 
Ensley  Ry.  Co.  v.  Chewning,  93  Ala.  24,  9  South.  458;  L.  &  N.  R. 
R.  Co.  z'.  Anchors,  1 14  Ala.  492,  22  South.  279,  62  Am.  St.  Rep. 
116. 

The  averments  of  negligence  in  counts  5  and  7  are,  according 
to  the  former  rulings  of  this  court,  sufficient.  A.  G.  S.  R.  R.  Co. 
T'.  Davis,  119  Ala.  572,  24  South.  862.  It  would  seem  from  the 
standpoint  of  reason  that  if  plaintiff's  intestate  were  living,  and 
suing  for  injuries  received,  greater  particularity  in  the  averments 
of  negligence  should  be  required  for  the  reason  that  one  would 
naturally  presume  that  the  motorman  would  be  acquainted  with 
those  duties  of  the  conductor  which  had  been  violated,  and  which 
caused  his  injuries ;  but  where  the  motorman  is  killed,  and  his  ad- 
ministrator sues,  no  such  presumptions  arise,  and  the  same  rea- 
sons which  permit  statements  of  mere  conclusions,  as  to  negli- 
gence, where  a  passenger  sues  for  injuries  received  while  riding 
on  a  car  or  train,  are  equally  cogent  here.  As  said  in  L.  &  N. 
R.  R.  Co.  V.  Jones,  83  Ala.  376,  3  South.  902,  first  headnote: 
"It  is  a  general  rule. of  pleading  that  in  stating  or  averring  mat- 
ters which  are,  in  their  nature,  more  within  the  knowledge  of  de- 
fendant than  of  the  plaintiff,  less  particularity  is  required  than 
in  other  cases,"  etc.  For  reasons  above  given  and  the  authorities 
cited,  we  hold  that  counts  5  and  7  were  sufficient  so  far  as  the  al- 
l^tions  of  negligence  were  concerned. 
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But  there  is  another  ground  of  demurrer  to  count  7  which  is 
urged  by  appellant,  viz.,  "that  said  count  is  vague  and  indefinite." 
Said  count,  in  respect  to  the  acts  of  negligence,  after  amendment, 
reads  as  follows:  "Plaintiff  avers  that  his  intestate's  death  was 
caused,  and  plaintiff  suflFered  said  damages,  by  reason  and  as  a 
proximate  consequence  of  the  negligence  of  some  person  whose 
name  is  to  the  plaintiff  unknown,  and  who  then  and  there  had 
the  charge  or  control  of  a  car  upon  a  track  of  defendant's  railway 
and  that  said  negligence  consisted  in  this,  to  wit,  said  person 
negligently  failed  to  protect  said  car  v»Mth  any  light  or  signal  by 
which  plaintiff's  said  intestate  should  have  and  could  have  been 
warned,  and  plaintiff  avers  that  said  person  is  one,  to  wit,  Cor- 
nelius, and  that  he  was  the  conductor  of  the  car  into  which  was 
run  the  car  upon  which  was  plaintiff's  intestate."  As  said  in 
Gleason  r.  McVickar,  7  Cow.  (N.  Y.)  42,  43:  "The  general  rule 
in  relation  to  allegations  under  a  videlicet,  or  scilicet,  seems  to 
be  that  if  they  be  impossible,  or  contrary,  or  repugnant  to  the  pre- 
ceding matter,  they  shall  be  rejected  as  surplusage;  but  where 
they  are  used  to  explain  what  goes  before  them,  and  are  con- 
sistent with  the  preceding  matter,  they  are  material  and  traversa- 
ble." In  Brown  z^  Berry,  47  111.  175,  177,  we  find  the  following: 
"The  use  of  the  videlicet  is  to  avoid  a  variance  and  to  avoid 
a  positive  averment  which  must  be  strictly  proved."  Under  these 
authorities,  which  define  the  use  of  the  videlicet,  as  far  as  the 
case  at  bar  demands,  we  hold  that  said  count  7  is  not  subject  to 
the  ground  of  demurrer  last  stated.  The  first  "to  wit"  refers  to 
all  tiiat  succeed  it;  whereas,  the  second  "to  wit"  refers  only  to 
the  name  "Cornelius."  No  other  statement  under  the  first 
videlicet  is  repugnant  to  what  precedes  it,  and  if  the  words  "diat 
said  person  is  one,  to  wit,  Cornelius,"  are  repugnant,  they  should 
be  treated  as  surplusage;  but  we  consider  it  rather  in  the  light  of 
the  second  rule  laid  down  in  the  case  of  Brown  v.  Berry,  supra, 
that  it  was  so  stated  to  avoid  a  positive  averment  of  the  name  * 
of  the  conductors,  which  must  be  strictly  proved.  It  can  make 
no  diflFerence  upon  the  merits  of  the  case  which  of  the  two 
views  we  take  of  it,  as  there  remains  the  averment  that  injury 
was  due  to  the  negligence  of  the  conductor  into  whose  car  plain- 
tiflF's  intestate's  car  was  run.  Furthermore,  the  demurrer  is  gen- 
eral and  does  not  point  out  the  defect,  if  there  is  any. 

The  demurrer  to  plea  4  was  properly  sustained  on  the  au- 
thority of  Central  of  Georgia  Ry.  Co.  v.  Martin,  138  Ala.  531, 
36  South.  426.  City  ordinances  regarding  the  speed  of  cars 
are  made  for  the  protection  of  the  public,  where  they  have  a 
right  to  cross  or  be  upon  the  track  of  the  railway,  and  not  for 
the  benefit  of  employees  operating  cars  upon  such  railways. 

The  ninth  assignment  of  error  was  to  the  action  of  the  court 
in  overruling  defendant's  demurrer  to  replication  No.  2  as  an 
answer  to  defendant's  plea  No.  14.     We  are  of  opinion,  after 


Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S  11 

Birmingham  Ry.,  L.  &  P.  Co.  v,  Mo&eley 

due  consideration  of  this   assignment  of  error,   that  the  court 
erred  in  overruling  defendant's  demurrer  to  repHcation   No.  2 
as  an  answer  to  plea  No.  14.     Plea  No.  14  sets  up  the  breach 
by  plaintiff's  intestate  of  a  proper  and  highly  salutary  rule  of 
defendant,  and  assigns  the  same  as  negligence.     The  replication 
admits  the  rule  and  the  breach,  and  attempts  to  justify  the  breach 
by  stating  that  there  was  another  rule,  or  requirement  of  de- 
fendant, by  which  he  was  required  to  make  certain  points  within 
a  certain  time.     The  rule  stated  in  the  replication,  when  con- 
strued most  strongly  against  the  pleader,  as  we  must,  is  a  gen- 
eral one,    which   applies   under  usual   and   ordinary   conditions; 
wheltas,  the  rule  mentioned  in  the  plea  was  a  special  rule,  and 
applied    only    under    the    special    conditions    therein    mentioned. 
Where  there  is  a  general  rule  that  applies  under  usual  and  ordi- 
nary conditions,  and  a  special  rule  which  applies  under  extraor- 
dinary conditions,  the  special  rule  supersedes  the  general  rule, 
when  such  extraordinary  conditions  obtain.     No  other  construc- 
tion could  give  scope  for  the  operation  of  both  rules.     A  plea, 
therefore,  setting  up  a  breach  of  the  special  rule,  and  averring 
that  such  extraordinary  conditions  existed  at  the  time  of  the 
breach,  cannot  be  answered  by  setting  up  an  observance  of  the 
general  rule,  which  applied  to  usual  and  ordinary  conditions. 

Demurrer  to  replication  No.  2  as  answer  to  plea  15  was  prop- 
erly overruled.  The  replication  was  a  perfect  answer  to  the 
plea,  as  both  the  rule  set  up  in  the  plea,  and  the  one  set  up  in 
the  replication,  were  general  rules,  made  to  apply  under  general 
conditions;  and  the  defendant  could  not  make  a  schedule  for 
the  car  of  plaintiff's  intestate,  and  also  make  a  rule,  which  made 
the  schedule  impossible  under  usual  and  ordinary  conditions, 
and  then  hold  said  intestate  negligent  in  doing  that  which  was 
necessary  to  make  the  schedule. 

Assignments  of  errors  Nos.  15,  16,  17,  18,  19,  20,  21,  22,  23, 
24,  25,  and  26  are  all  considered  and  argued  together  by  appel- 
lant, and  we  think  properly  so.  The  question  involved  in  these 
assignments  of  error  was  the  inquiry  by  appellee  into  the  finan- 
cial and  physical  condition  of  plaintiff's  intestate's  mother  and 
his  younger  brother.  We  are  of  opinion  that  there  was  no  error 
in  the  ruling  of  the  court  on  the  matters  involved  in  these  as- 
signments of  error;  and,  instead  of  being  contrary  to  the  opin- 
ion in  the  case  of  Ala.  Mineral  R.  R.  Co.  v.  Jones,  121  Ala.  119, 
25  South.  814,  these  rulings  are  consistent  therewith.  The  ob- 
ject of  this  inquiry  was  to  show  that  the  said  mother  and  brother 
^vere  entirely  dependent  upon  plaintiff's  intestate  for  support, 
and  that  he  was  in  fact  supporting  them.  As  said  in  the  case 
above  cited,  where  the  facts  showed  that  the  distributees  were 
minor  children  of  deceased,  this  court,  through  Chief  Justice 
McClellan,  said :  "It  is  unnecessary,  where  a  recovery  is  sought 
of  the  amount  which  the  deceased  would  have  expended  on  de- 
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fendants  had  his  expectancy  of  life  not  been  disappointed,  to 
prove  more  than  that  he  had  persons  zvho  would  haz*e  been  dis- 
tributees, had  he  left  an  estate,  dependent  upon  him  for  support, 
and  the  amount  he  cofvtributed  to  their  support,  and  there  is  no 
legitimate  occasion  to  show  the  ages  of  his  minor  children." 
The  italics  above  are  ours,  simply  to  p)oint  out  the  necessity  of 
the  line  of  inquiry  pursued  by  appellee.  If  this  line  of  inquir}^ 
was  legitimate  to  show  that  plaintiff's  intestate  "had  persons  who 
would  have  been  distributees,  had  he  left  an  estate,  dependent 
on  him  for  support,  and  the  amount  he  contributed  to  their  sup- 
port,'' such  evidence  could  not  be  excluded  from  the  jury  be- 
cause, forsooth,  it  might  have  a  tendency  to  increase  the  amount 
of  the  verdict. 

Assignments  of  error  32  and  33  are.  without  merit,  in  that  the 
question  and  answer  were  not  subject  to  the  general  objections 
interposed,  and  appellant's  counsel  argues  a  different  ground  from 
those  interposed. 

Assignment  of  error  34  is  without  merit.  The  court  properly 
allowed  the  reading  to  the  jury  that  part  of  defendant's  rule 
book,  for  the  reason  that  some  of  defendant's  rules  were  pleaded, 
and  the  part  read  was,  in  a  sense,  the  inducement  to  every  rule 
in  the  book,  and  therefore  part  of  same. 

Assignments  of  error  35,  36,  37,  and  38  are  without  merit. 
It  was  not  shown  that  the  signal  given  by  witness  was  such  as 
was  in  use  by  defendant,  or  that  plaintiff's  intestate  had  any 
knowledge  of  what  it  meant.  Also  assignments  39  and  40  are 
without  merit,  as  the  matter  objected  to  was  material  and  rele- 
vant, and  to  allow  a  witness  to  be  recalled  for  further  examina- 
tion, before  the  examination  of  witnesses  had  closed,  was  within 
the  discretion  of  the  trial  court,  and  no  abuse  of  that  discretion 
is  shown. 

The  forty-second  assignment  of  error  is  to  the  refusal  of  the 
court  to  give  the  following  charge  requested  by  defendant:  **If 
the  jury  believe  the  evidence  in  this  case,  the  plaintiff  cannot 
recover  under  the  seventh  count  of  the  complaint."  Both  this 
and  the  following  written  charge  requested  by  defendant  were 
properly  refused:  *'If  the  jury  believe  the  evidence  in  this  case. 
plaintiff  cannot  recover  under  the  fifth  count  of  the  complaint." 
It  is  a  question  for  the  jury,  under  each  count,  under  all  the 
evidence  upon  the  issues  as  raised  by  the  pleading,  to  say  whether 
the  conductor  in  charge  of  the  front  car  was  negligent  and  thereby 
proximately  caused  the  injury  complained  of;  and  whether  or 
not  plaintiff's  intestate  was  guilty  of  negligence  which  proxi- 
mately contributed  to  his  injuries. 

Charge  No.  5  asked  by  defendant  was  properly  refused  by  the 
court,  as  all  the  evidence  which  would  have  supported  and  au- 
thorized said  charge  was  properly  ruled  out  by  the  court. 

The  assignments  of  error  Nos.  48  to  59,  both  inclusive,  can- 
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not  be  considered  for  the  reason  that  there  are  no  charges  in 
the  bill  of  exceptions  which  were  refused  to  defendant  num- 
bered 7,  a  9,  10,  11,  12,  13,  14,  15,  16,  17,  and  18. 

Charge  No.  1  given  at  the  request  of  plaintiff  was  properly 
giym,  li  needs  no  argument  to  sustain  the  ruling  of  the  court. 
It  merely  states  that  if  plaintiff's  intestate  was  guilty  of  negli- 
gence, yet,  if  such  negligence  did  not  proximately  contribute  to 
his  death,  then  such  negligence  would  not  bar  the  plaintiff's  right 
of  recovery.  This  is  elementary. 
For  the  errors  pointed  out,  the  case  is  reversed  and  remanded. 
Reversed  and  remanded. 

DowDELL,  C.  J.,  and  Anderson  and  Sayre,  JJ.,  concur. 


Jachetta  v,  San  Pedro,  L.  A.  &  S.  L.  R.  Co. 

(Supreme  Court  of  Utah,  Nov.  8.  1909.) 
[105  Pac.  Rep.  100.] 

Master  and  Servant — Fellow  Servants — ^Who  Are.* — Employees 
working  under  a  superintendent  in  repairing  the  roadbed  of  a  railroad 
are  net,  while  being  carried  by  a  train  to  their  work,  fellow  servants  of 
the  train  crew;  the  employees  having  nothing  to  do  with  the  operation 
of  the  train,  nor  with  making  up  the  train,  and  the  train  crew  being 
governed  by  rules  as  to  the  management  and  operation  of  trains  dis- 
tinct from  the  rules  under  which  the  employees  perform  their  work.** 

Master  and  Servant — Fellow  Servants — Vice  PrincipaLt — One  hav- 
ing the  general  control  and  supervision  of  railroad  repair  work  and 
giving  general  directions  respecting  the  movements  of  work  trains  is 
a  vice  principal,  and  not  a  fellow  servant,  of  the  laborers  employed  to 
do  repair  work. 

Master  and  Servant — Injury  to  Servant — Negligence — Instructions. 
—The  superintendent  of  railroad  repair  work  gave  directions  as  to 


♦For  the  authorities  in  this  series  on  the  subject  of  .the  different  de- 
partment limitation  of  the  fellow  servant  rule,  see  foot-note  of  pre- 
ceding case. 

For  the  authorities  in  this  series  on  the  question  whether  the  train- 
men are  fellow  servants  of  other  employees  of  the  railroad  riding  on 
the  train,  see  foot-note  of  Texas  &  Pac.  Ry.  Co.  v.  Bourman  (U.  S.), 
31  R.  R.  R.  319,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  319. 

^Daniels  v.  Railway  Co.,  6  Utah,  357,  23  Pac.  762;  Webb  v.  Railway 
Co.,  7  Utah,  363,  26  Pac.  981;  Armstrong  v.  Railway  Co..  8  Utah  420,  32 
Pac,  693;  Pool  v.  Southern  Pac.  Co.,  20  Utah,  210,  58  Pac.  326;  Mor- 
rison V.  Railway  Co.,  32  Utah,  85,  88  Pac.  998;  Stephani  v.  Southern 
Pac.  Co.,  19  Utah,  196,  57  Pac.  34. 

tFor  the  illustrations  in  this  series  showing  who  are  vice  principals 
or  superior  servants,  see  second  paragraph  of  first  foot-note  of  Chi- 
cago, etc.,  Co.  V.  Barker  (Ind.),  28  R.  R.  R.  228,  51  Am.  &  Eng.  R.  Cas., 
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the  movements  of  a  train  that  left  box  cars  on  the  main  track.  On  the 
following  morning  he  ordered  out  a  train  on  which  laborers  doing 
repair  work  were  carried  to  their  work,  knowing  that  the  box  cars 
were  on  the  track.  He  knew  that  the  train  on  w^hich  the  laborers  were 
riding  was  being  operated  in  violation  of  the  rules  of  the  railroad,  but 
took  no  precautions  to  guard  against  a  collision  with  the  box  cars. 
He  knew  all  about  the  conditions;  but  he  did  not  inform  the  laborers 
of  the  dangers.  Held  to  warrant  the  court  to  submit  to  the  jury  the 
question  of  negligence  of  the  superintendent  causing  a  collision  \vith 
the  box  cars. 

Master  and  Servant — Safe  Place  to  Work — Care  Required. — A  mas- 
ter must  exercise  ordinary  care  to  furnish  its  servants  with  a  reason- 
ably safe  place  in  which  to  work  and  to  provide  for  the  reasonable 
safety  of  the  servants  in  the  course  of  their  employment. 

Master  and  Servant — Safe  Place  to  Work — Care  Required. — The 
duty  of  a  railroad  to  exercise  ordinary  care  to  furnish  its  servants  en- 
gaged in  the  work  of  repairing  the  roadbed  with  a  reasonably  safe 
place  in  which  to  work  begins  from  the  time  the  servants  board  a 
train  to  be  carried  to  their  work. 

Appeal  from  District  Court,  Third  District;  T.  D.  Lewis, 
Judge. 

Action  by  Nick  Jachetta,  by  Raphael  Jachetta,  his  guardian 
ad  litem,  against  the  San  Pedro,  Los  Angeles  &  Salt  Lake  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Affirmed. 

Pennel  Cherrington  and  W.  IV,  Little,  for  appellant. 
King  &  Burton  and  Samuel  Russell,  for  respondent. 

McCarty,  J.  Plaintiff,  Nick  Jachetta,  by  his  guardian  ad  litem, 
Raphael  Jachetta,  brought  this  action  to  recover  damages  for 
personal  injuries  sustained  by  plaintiff  in  a  collision  of  a  train 
of  cars  loaded  with  lumber  and  bridge  timbers,  upon  which  plain- 
tiff was  being  carried,  with  two  box  cars  which  had  been  left 
standing  upon  defendant's  main  line  of  railroad  track.  The  com- 
plaint, among  other  things,  alleges  that  defendant  carelessly  and 
negligently  omitted  to  place  any  watchman  or  lookout  upon  the 
front  of  said  train,  and  upon  the  forwnard  flat  car  upon  which 
plaintiff  was  being  carried,  and  negligently  failed  and  omitted  to 
take  reasonable  precaution  to  watch  the  track  in  advance  of  said 
train,  and  carelessly  and  negligently  caused  said  train  to  run 
at  a  high  and  dangerous  rate  of  speed  of  more  than  30  miles 
per  hour,  along  and  over  its  track,  and  to  collide  with  two  box 
cars  which  defendant  had  carelessly  and  negligently  left  standing 
upon  the  main  line  of  its  track.  The  answer  of  defendant  denied 
all  the  allegations  of  negligence  set  out  in  the  complaint  and  affirm- 
atively alleged  that  there  was  no  statute  in  the  state  of  Nevada  at 
the  time  of  the  collision  in  which  plaintiff  was  injured  governing 
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the  relation  of  master  and  servant,  and  that  the  negligence,  if  any, 
which  caused  plaintiff's  injuries,  was  that  of  his  fellow  servants. 
A  trial  was  had  to  a  jury,  who  found  the  issues  in  favor  of  the 
plaintiff  and  assessed  his  damages  at  $7,000.  From  the  judgment 
entered  on  the  verdict,  defendant  has  appealed. 

The  material  facts,  briefly  stated,  are  about  as  follows :  In  the 
month  of  February,  1907,  plaintiff  was  in  the  employ  of  the  Los 
Vegas  &  Tonopah  Railroad  Company  in  the  state  of  Nevada. 
The  railroad  line  of  defendant  passes  through  Lincoln  county, 
state  of  Nevada,  and  at  Los  Vegas  in  said  county  forms  a  junc- 
tion with  the  Los  Vegas  &  Tonopah  Railroad.  Plaintiff,  with 
about  300  fellow  laborers,  all  under  the  direction  and  supervision 
of  John  Conway,  who  was  general  foreman  and  assistant  super- 
intendent of  construction  for  the  Los  Vegas  &  Tonopah  Railroad 
Company,  was  engaged  in  constructing  the  railroad  grade  and 
laying  the  tracks  of  said  company  in  the  state  of  Nevada.  These 
laborers,  including  plaintiff,  lived  in  an  outfit  train  of  about  30 
cars.  On  or  about  Februarv  25,  1907,  this  outfit  train  and  the 
laborers  mentioned,  including  plaintiff,  were  transferred  along 
the  line  of  the  Los  Vegas  &  Tonopah  Railroad  to  Los  Vegas,  and 
there  turned  over  and  delivered  to  the  operatives  of  the  defendant, 
the  San  Pedro,  Los  Angeles  &  Salt  Lake  Railroad  Company,  to 
be  transported  along  the  line  of  defendant's  road  to  a  point  where 
the  road  had  been  damaged  and  rendered  impassable  for  trains 
by  freshets  and  flood  waters.  On  the  26th  and  27th  of  February, 
1907,  the  outfit  train  was  moved  along  the  line  of  defendant's 
road  easterly  from  Los  Vegas,  during  which  time  plaintiff  and  his 
fellow  laborers  worked  under  Conway  on  the  road  repairing  the 
same  where  it  had  been  damaged  by  flood  waters.  Plaintiff  and 
his  fellow  laborers  still  remained  in  the  employ  of  the  Los  Vegas 
&  Tonopah  Railroad  Company  and  were  paid  by  that  company 
for  the  labor  they  performed  upon  the  defendant's  road.  These 
men,  including  the  plaintiff,  were  under  the  direct?  control  and 
supervisiori^of  Conway,  who  received  orders  respecting  the  work 
that  was  being  performed  from  R.  K.  Brown,  defendant's  en- 
gineer of  "maintenance  of  way."  Brown,  in  his  testimony,  said 
that  he  never  spoke  to  the  men  (referring  to  the  plaintiff  and  his 
fellow  laborers). 

On  the  evening  of  February  27,  1907,  the  outfit  train  arrived  at 
Leith,  a  station  on  defendant's  road  about  80  miles  east  of  Los 
Vegas.  At  this  time  the  following  officials  of  defendant  company 
were  at  Leith:  Mr.  Wells,  superintendent,  Mr.  Tilton,  general 
engineer,  Mr.  W.  H.  Smith,  trainmaster,  and  R.  K.  Brown,  the 
engineer  in  charge  of  the  construction  and  repair  work  on  defend- 
ant's line  of  road.  Mr.  Brown  had  charge  of  and  directed  the  re- 
building of  the  washed  out  roadbed  from  Leith  to  the  point  where 
the  collision  occurred.  He  had  general  supervision  of  this  outfit 
train  and  crew.    He  directed  the  movements  of  the  train  and  gave 


16  Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Jachetta  v,  San  Pedro,  etc.,  R.  Co 

instructions  to  John  Conway,  who  was  in  charge  of  plaintiff  and 
his  colaborers,  respecting  the  work  of  reconstruction  as  it  pro- 
gressed.   On  the  night  of  February  27th,  Mr.  Brown  sent  a  train 
loaded  with  material,  in  charge  of  Conductor  Frank  P.  O'Chay, 
two  or  three  miles  east  of  Leith,  and  two  box  cars  loaded  with  ties 
and  bridge  timbers  were  left  upon  the  main  track  near  a  point 
where  a  bridge  had  been  washed  out  from  160  to  200  feet  from 
the  end  of  a  50  or  60  degree  curve  in  a  rock  cut.    The  distance 
from  one  end  of  the  curve  to  the  other  was  from  1,200  to  1,400 
feet.    The  two  box  cars  mentioned  could  be  seen  from  the  center 
of  the  cut,  but  could  not  be  seen  from  a  train  approaching  from 
the  west  until  the  center  of  the  curve  was  reached.    On  the  morn- 
ing of  February  28th,  the  defendant  company  made  up  a  train  at 
Leith  consisting  of  two  flat  cars,  one  of  which  was  loaded  with 
lumber,  and  the  other  with  bridge  timbers,  pushed  by  an  engine 
with  a  caboose  attached  to  the  rear  of  the  engine.     The  bridge 
timbers  were  piled  about  5  or  6  feet  high  upon  the  cars.     Plaintiff 
and  his  fellow  laborers,  about  300  in  all,  under  the  direction  of 
John  Conway,  climbed  upon  these  loaded  cars  to  be  carried  to 
their  work  at  the  washout.     This  train  was  in  charge  of  Con- 
ductor O'Chay,  who  had  placed  the  two  box  cars  mentioned  upon 
the  main  track  the  evening  before.     Mr.  Spencer,  the  engineer 
of  this  train,  had  never  been  over  the  road  east  of  Leith  before, 
and  he  was  not  advised  of  the  presence  of  the  box  cars  upon  the 
main  track ;  nor  did  he  receive  any  special  instructions  from  either 
the  trainmaster  or  R.  K.  Brown  respecting  this  work  train  and 
the  manner  in  which  he  should  run  and  operate  it  on  that  oc- 
casion.    Defendant  has  a  book  of  printed  rules  which  were  in 
force  at  the  time  the  collision  in  question  occured.     One  of  these 
rules  provides  that.  *'whQp  cars  are  pushed  by  an  engine,  except 
when  shifting  and  making  up  trains  in  yards,  a  flagman  must  take 
a  conspicuous  position  on  the  front  of  the  leading  car  and  signal 
the  enginemeh  in  case  of  need."    Another  rule  provides  that,  when 
trainmen  leave  cars  standing  on  the  track,  they  must  protect  such 
cars  by  a  trainman  and  a  flag,  and  immediately  notify  the  chief 
train  dispatcher.  Neither  of  these  rules  was  observed  on  the  morn- 
ing of  the  collision.    When  the  work  train  pulled  out  from  Leith 
on  the  morning  of  February  28th,  there  was  neither  a  flag  nor  a 
flagman  on  the  train ;    nor  was  there  any  member  of  the  train 
crew  on  the  front  car.     O'Chay,  the  conductor  in  charge  of  the 
train,  rode  in  the  cab  of  the  engine  with  the  engineer.     The  cars 
were  pushed  down  the  track  at  a  speed  of  about  30  miles  an  hour. 
This  rate  of  speed  was  maintained  until  the  train  collide4  with  the 
two  box  cars  that  had  been  left  standing  on  the  main  track  the 
night  before.     The  force  of  the  collision  threw  the  timbers  and 
men,  including  the  plaintiff,  from  the  flat  cars  to  the  ground  with 
great  force.     It  is  admitted  that  one  of  the  timbers  "hit  plaintiff 
upon  the  head,  inflicting  an  injury  as  a  result  of  which  his  skull 
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was  fractured  and  his  nerves  and  brains  injured  and  the  sight  of 
his  left  eye  lost." 

The  evidence  shows  that  the  plaintiff  was  26  years  of  age ;  that 
prior  and  up  to  the  time  of  the  accident  he  was  a  strong,  healthy 
man,  a  good  workman,  and  was  earning  $2  per  day.  Since  the 
collision,  because  of  the  permanent  injuries  received  therein,  plain- 
tiff has  been  unable  to  perform  work  of  any  kind  and  has  to  be 
watched  and  cared  for  by  others. 

The  court,  among  other  things,  charged  the  jury:  "That  plain- 
tiff, by  voluntarily  going  upon  the  train  for  the  purpose  of  being 
carried  thereon,  assumed  the  risks  ordinarily  incident  to  carriage 
on  said  flat  cars,  and  you  are  instructed  that  plaintiff  assumed  the 
risks  of  injury  from  the  negligence  of  the  locomotive  engineer 
operating  said  train ;  but  you  are  instructed  that  plaintiff  did  not 
thereby  assume  the  risk  of  harm  and  injury  caused  by  the  negli- 
gence, if  any  there  was,  of  the  conductor  in  charge  of  said  train, 
and,  if  you  find  from  a  preponderance  of  the  evidence  that  plain- 
tiff's injury  was  proximately  caused  by  any  negligence  on  the  part 
of  such  conductor  m  respect  to  the  operation  of  said  train  and  as 
alleged  in  the  complaint,  then  your  verdict  must  be  for  the  plain- 
tiff." Appellant  complains  of  this  instruction  and  assigns  the 
giving  of  it  as  error.  The  contention  made  on  behalf  of  appellant 
is  that  Conductor  Frank  O'Chay,  who  was  in  charge  of  the  train, 
and  the  men  riding  on  the  flat  cars,  including  the  plaintiff,  were 
fellow  servants.  The  record  shows  that  at  the  time  the  collision 
in  question  occurred  there  was  no  statute  in  force  in  the  state  of 
Nevada  defining  or  regulating  the  relations  of  master  and  servant, 
and  that  the  rule  of  the  common  law  as  to  who  are  fellow  serv- 
ants prevailed  in  that  state.  There  is  a  conflict  in  the  authorities 
as  to  whether  under  the  common  law,  a  laborer  upon  a  railroad 
track  and  the  conductor  and  other  employees  of  moving  trains  are 
fellow  servants.  The  federal  and  many  of  the  state  courts  have 
either  directly  held  that  they  are  fellow  servants  or  have  so  class- 
ified employees  engaged  in  the  same  or  different  departments,  or 
in  different  branches  of  the  same  department,  as  to  include  them 
in  the  category  of  fellow  servants.  The  authorities,  upon  the 
general  question  as  to  who  are  and  who  are  not  fellow  servants, 
are  so  at  variance  and  are  so  numerous  that  it  would  be  useless 
for  us  to  attempt  to  classify  and  review  them.  We  shall  there- 
fore confine  ourselves  to  a  review  of  a  few  of  the  decisions  of 
this  court  in  which  the  doctrine  of  fellow  servants  was  involved, 
and  a  reference  to  a  few  decisions  of  other  courts  in  which  the 
doctrine  as  declared  by  this  court  is  illustrated. 

In  the  case  of  Daniels  v.  Railway  Company,  6  Utah,  357,  23 
Pac.  762,  it  was  held  that  a  car  inspector  was  not  a  fellow  servant 
with  a  train  brakeman.  In  this  case  the  court  seems  to  have  fol- 
lowed the  rule  as  announced  by  the  Supreme  Court  of  Illinois  in 
the  case  of  Railroad  Co.  v.  Kelly,  127  111.  637,  21  N.  E.  203.    In 
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that  case  it  was  decided  that  a  section  hand  was  not  a  fellow  serv- 
ant of  the  engineer  of  a  construction  train.  In  Webb  v.  Railway 
Co.,  7  Utah,  363,  26  Pac.  981,  a  car  repairer  was  held  not  to  be  a 
fellow  servant  of  a  switch  engine  crew.  So  in  the  case  of  Arm- 
strong V.  Railway  Co.,  8  Utah,  420,  32  Pac.  693,  it  was  held  that 
the  foreman  of  a  crew  employed  in  switching  cars  in  the  yards  of 
the  railway  company  was  not  a  fellow  servant  of  a  member  of 
another  train  crew  switching  cars  in  the  same  yards  under  the 
direction  of  another  foreman.  Likewise,  in  the  case  of  Pool  v. 
Southern  Pac.  Co.,  20  Utah,  210,  58  Pac.  326,  in  an  elaborate  opin- 
ion by  Mr.  Justice  Baskin,  it  was  held  that  a  car  repairer,  who  was 
directed  to  repair  a  car  standing  on  the  track  in  the  company's 
yards  and  went  under  the  car  for  the  purpose  of  making  the  re- 
pairs as  directed,  was  not  a  fellow  servant  of  a  foreman  of  a 
switching  crew  operating  in  the  same  yards.  Morrison  v.  Rail- 
road Company,  32  Utah,  85,  88  Pac.  998,  was  a  case  in  which  the 
defendant,  who  is  also  the  defendant  in  the  case  at  bar,  was  en- 
gaged in  constructing  its  line  of  railroad  through  the  state  of 
Nevada.  Morrison  was  a  locomotive  engineer  and  operating  one 
of  the  defendant's  trains  known  as  "work  trains,  extra,"  used 
for  the  transportation  of  workmen  and  material  JFrom  Caliente, 
the  terminal  of  the  completed  portion  of  the  road,  to  the  point 
where  the  construction  work  was  being  prosecuted.  As  stated 
in  the  opinion,  "the  country  through  which  the  road  was 
building  was  rough  and  mountainous,  and  the  right  of  way 
lay  through  many  deep  canyons,  and  the  curves  were  long  and 
numerous."  The  work  train  on  which  Morrison  was  engineer 
•  collided  with  another  work  train  in  one  of  the  rock  cuts,  and  Mor- 
rison was  injured.  The  evidence  tended  to  show  that  the  collision 
was  due  to  the  negligence  of  one  Brahen  who  was  general  fore- 
man and  trainmaster,  in  failing  to  enforce  the  rules  and  orders 
promulgated  for  the  running  of  these  "work  trains."  At  the  time 
of  the  accident,  Branen  was  on  the  train  with  which  the  Morrison 
train  collided,  and  knew  that  the  train  on  which  he  was  riding 
was  being  operated  in  violation  of  the  rules,  but  did  nothing  to 
enforce  the  rules  or  to  guard  against  accidents  that  might  occur 
because  of  their  violation.  In  that  case  it  was  contended  on  be- 
half of  the  company  that  Branen  and  Morrison  were  fellow  serv- 
ants; but  this  court  held  that  Branen  was  a  vice  principal,  and 
not  a  fellow  servant. 

Tested  by  the  general  rule  as  declared  in  these  cases,  which  we 
have  no  inclination  to  def>art  from,  we  are  clearly  of  the  opinion 
that  plaintiff  and  the  conductor,  Frank  O'Chay,  were  not  fellow 
servants,  and  that  the  court  did  not  err  in  so  instructing  the  jury. 
Counsel  for  appellant  cites  and  relies  on  the  case  of  Stephani  v. 
Southern  Pac.  Co.,  19  Utah,  196,  57  Pac.  34.  In  that  case  the 
plaintiff,  who  was  a  track  walker,  and  whose  duty  it  was  to  watch 
the  track,  was  run  down  by  an  engine  that  was  moving  at  the  rate 
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of  about  10  miles  an  hour.  The  court,  in  commenting  upon  the 
facts,  says :  "The  plaintiff  was  a  common  track  walker  engaged 
in  keeping  the  track  in  repair  so  that  trains  could  pass  up  and 
down  the  road  in  safety.  A  wreck  having  occurred,  he  was  sent 
ahead  by  the  section  boss  on  a  railroad  velocipede  to  notify  cer- 
tain members  of  the  section  gang  to  come  and  assist  in  removing 
the  wreck.  The  engineer  and  fireman  were  sent  back  west  with 
the  engine  and  tender  to  reach  a  turntable  so  as  to  turn  around 
and  return  to  assist  in  removing  the  same  wreck  on  the  same  road 
on  which  the  plaintiff  was  working.  *  *  *  In  this  case  the 
plaintiff  and  the  engineer  were  sent  on  the  same  errand.  They 
were  working  to  clear  the  traK:k  from  a  wreck.  They  both  started 
on  the  same  errand  and  were  working  with  the  same  object  in 
\'iew.  The  plaintiff  knew  the  engine  was  following  him.  He  was 
aware  of  the  danger  he  was  in."  And  the  court  says :  "The  plain- 
tiff and  the  engineer  were  in  the  same  department  of  labor,  work- 
ing for  the  same  object,  under  a  common  master.  *  *  * 
Each,  on  entering  the  service  and  undertaking  to  remove  the 
wreck,  took  the  risk  of  the  negligence  of  the  other  in  performing 
their  respective  services." 

It  will  thus  be  observed  that  the  case  was  decided  upon  the 
theory  that  at  the  time  of  the  accident  Stephani  and  the  engineer 
were  engaged  in  the  same  department  of  labor,  and  that  Stephani 
assumed  the  risks  caused  by  moving  trains  generally  in  passing 
over  the  road,  as  one  of  the  ordinary  risks  and  hazards  of  his  em- 
ployment. In  the  case  under  consideration  the  plaintiff  clearly 
was  not  employed  in,  nor  was  he  performing,  any  service  in  the 
same  department  of  labor  as  the  conductor.  Neither  plaintiff,  nor 
any  of  his  fellow  laborers  who  were  riding  on  the  flat  cars,  had 
anjlhing  whatever  to  do  with  the  operation  or  management  of  the 
train.  They  did  not  load  the  cars  nor  help  make  up  the  train,  and 
were  in  no  sense  attachees  of  the  train  either  as  operatives  or  la- 
borers. The  conductor  and  the  members  of  the  train  crew  were 
governed  and  guided  by  certain  rules  and  regulations  respecting 
the  management  and  operation  of  trains  which  were  separate 
and  distinct  from  the  rules  and  regulations  under  which  plaintiff 
and  his  fellow  laborers  performed  their  work.  That  these  two 
crews  of  men  did  not  work  together  or  in  the  same  department, 
even  temporarily,  is  conclusively  shown  by  the  evidence  of  R.  K. 
Brown,  under  whose  direction  the  repair  work  of  the  road  was 
being  prosecuted.  He  said:  "I  told  O'Chay  this  morning 
(February  28th)  to  take  these  men  out  to  work,  and  the  train 
was  made  up  under  my  direction,  and  the  conductor  started 
out  at  my  request.  *  *  *  The  only  instructions  were  to  Con- 
ductor O'Chay  to  take  the  men  to  the  front  and  come  back." 
True,  plaintiff  and  his  fellow  laborers,  for  the  purpose  of  being 
carried  to  their  work,  and  for  that  purpose  only,  were,  for  the 
time  being,  under  the  control    of  O'Chay ;  but  this  did  not  make 
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them  and  O'Chay  fellow  servants.  They  neither  worked  with  nor 
under  O'Chay,  but  were  employed  in  another  department  separate 
and  distinct  from  the  one  in  which  he  was  engaged.  Another  dis* 
tinguishing  feature  of  the  Stephani  Case  and  the  case  at  bar  is 
that  in  the  Stephani  Case  the  injured  servant  was  not  under  the 
direction  nor  subject  to  the  control  of  the  offending  servant,  nor 
was  one  superior  to  the  other,  nor  was  the  offending  servant  per- 
forming master's  duties.  In  this  case  O'Chay,  as  conductor,  was 
performing  master's  duties,  and  the  plaintiff  was,  for  the  purpose 
of  being  transferred  to  his  work,  under  his  direction  and  subject 
to  his  control. 

Counsel  for  appellant  also  cites  and  relies  on  the  case  of  Owens 
V.  San  Pedro,  etc.,  R.  R.  Co.,  32  Utah,  208,  89  Pac.  825.  In  that 
case  a  gang  of  workmen  of  the  same  grade  were  pushing  a  hand 
car  which  they  had  loaded  with  lumber.  The  men  were  working 
together,  and  the  hand  car  was  one  of  the  implements  used  by 
them  in  performing  their  work.  One  of  the  men  used  a  2-inch  by 
4-inch  scantling  for  a  brake  on  the  car^  and  in  trying  to  check  the 
speed  of  the  car  with  this  improvised  brake  the  car  was  thrown  off 
the  track.  It  was  held,  and  correctly  so,  that  the  plaintiff  assumed 
the  risk,  and  that  the  injury  resulted  from  the  acts  of  a  fellow  serv- 
ant. In  the  case  under  consideration  the  men  under  Conway,  in- 
cluding plaintiff,  and  the  train  operatives,  were  engaged  in  two 
separate  and  distinct  lines  of  employment.  In  the  prosecution  of 
the  repair  work  6n  the  road,  Conway  had  no  authority  over 
O'Chay,  the  conductor,  or  any  other  member  of  the  train  crew ; 
nor  did  O'Chay  have  any  authority  over  Conway  or  any  of  his 
gang  of  laborers,  and,  as  we  have  hereinbefore  observed,  neither 
plaintiff  nor  any  of  his  fellow  laborers  had  anything  whatever 
to  do  with  operating  the  train  upon  which  they  were  being  carried 
to  their  work  when  the  collision  complained  of  occurred.  There- 
fore the  facts  in  the  Owens  Case  and  the  principles  therein  in- 
volved are  entirely  different  from  the  facts  in  this  case  and  the 
questions  presented  by  this  appeal. 

Appellant  also  assigns  as  error  the  giving  of  the  following  in- 
structions to  the  jury :  "You  are  instructed  that  the  constructing 
engineer.  Brown,  was  not  a  fellow  servant  of  plaintiff,  but  was 
the  vice  principal  of  the  defendant,  and  for  whose  negligence, 
if  any  there  was,  the  defendant  is  responsible  in  the  same  manner 
and  to  the  same  extent  as  for  the  acts  or  omissions  of  the  con- 
ductor of  the  train."  Counsel  for  appellant,  in  discussing  this  as- 
signment in  his  printed  brief,  says :  "This  instruction  was  wrong, 
in  that  it  allowed  the  jury  to  find  Brown  guilty  of  negligence, 
when,  as  a  matter  of  fact,  there  is  not  a  word  in  the  record  tend- 
ing to  show,  or  from  which  the  jury  could  properly  find,  negli- 
gence on  his  part."  The  record  shows  that  Brown  was  a  repre- 
sentative of  defendant  and  had  general  control  and  supervision 
of  the  repair  work,  and  it  is  admitted  that  he  was  a  vice  principal, 
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and  not  a  fellow  servant.     The  undisputed  evidence  shows  that 
he  gave  general  directions  respecting  the  movements  of  the  work 
trains  east  of  Leith;  that  he  ordered  the  train  out  that  left  the 
box  cars  upon  the  track  the  night  before  the  collision  occurred; 
that  he  also  ordered  out  the  train  upon  which  plaintiff  and  his 
fellow  laborers  were  carried  to  their  work  on  the  morning  of 
February  28th,  well  knowing  that  the  box  cars  referred  to  were 
standing  upon  the  track ;  that  he  knew  this  train  upon  which  plain- 
tiflF  was   riding  was  being  operated  in  violation  of  the  printed 
rules  of  the  railroad  company;  that  he  took  no  precautions  what- 
ever to  guard  against  a  collision  with  the  box  cars  that  were  left 
upon  the  track  the  night  before ;  that  he  had  been  to  the  washout 
where  the  collision  occurred  many  times  and  knew  all  about  the 
conditions  at  that  point ;  that  he  did  not  inform  the  plaintiff,  and 
the  plaintiff  did  not  know,  of  the  dangers  to  which  he  was  ex- 
posed because  of  the  presence  of  the  box  cars  upon  the  main  track, 
and  the  failure  of  the  defendant  to  take  the  proper  precautions  to 
guard  against  a  collision.    These  facts  and  circumstances,  which 
are  not  disputed,  fully  warranted  the  court  in  submitting  to  the 
jury  the  question  as  to  whether  Brown  was  guilty  of  negligence. 
The  court  also  instructed  the  jury :    "It  is  the  duty  of  the  mas- 
ter to  exercise  ordinary  care  and  prudence  to  furnish  its  servants 
with  a  reasonably  safe  place  in  which  to  perform  the  labor  which 
devolves  upon  them  by  virtue  of  their  employment,  and  generally 
to  provide  for  the  reasonable  safety  of  the  servant  in  the  course 
of  the  employment,  and,  if  the  master  fails  in  the  performance  of 
its  duty  in  this  particular,  it  is  negligence  on  the  part  of  the  master, 
and  the  master  is  liable  to  the  servant  if  injury  results  thereby, 
if  the  servant  himself  is  without  fault  which  proximately  contrib- 
utes to  his  injury."  This  instruction  contains  a  correct  statement 
of  the  law  respecting  the  general  duties  of  a  master  to  use  ordinary 
care  to  furnish  his  servants  with  a  reasonably  safe  place  in  which 
to  perform  the  work  required  of  them  under  their  contract  of 
employment.    In  the  present  case  this  duty  was  imposed  upon  de- 
fendant from  the  time  plaintiff  and  his  fellow  laborers  boarded 
the  flat  cars  and  placed  themselves  under  the  direct  control  and 
supervision  of  O'Chay,  the  conductor  of  the  train,  for  the  pur- 
pose of  being  carried  to  their  work. 

Appellant  has  assigned  several  other  errors ;  but  we  do  not  deem 
them  of  sufficient  importance  to  warrant  discussion. 
The  judgment  is  affirmed,  with  costs  to  respondent. 

Straup,  C  J.,  and  Frick,  J.,  concur. 
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Missouri,  K.  &  T.  Ry.  Co.  Of  Texas  v.  Romans. 

(Supreme  Court  of  Texas,  Nov.  3,  1909.) 
[121  S.  W.  Rep.  1104.] 

Master  and  Servant — Injuries  to  Servant — Places  for  Work — 
Questions  for  Jury. — In  an  action  by  a  railroad  employee  for  injuries 
received  by  stepping  into  a  concealed  hole  while  shoveling  ballast  into 
cars,  evidence  held  insufficient  to  go  to  the  jury  on  the  question 
whether  defendant  was  negligent  in  placing  an  inexperienced  hand  at 
work  with  the  ground  in  that  condition. 

Master  and  Servant — ^"Fellow  Servants."* — Where  men  are  em- 
ployed by  a  railroad  company  to  load  cars,  and  each  man  is  paid  ac- 
cording to  the  work  done  and  each  worked  separately  and  independ- 
ently of  the  others  in  different  places,  and  had  no  control  over  the 
work,  they  are  not  fellow  servants,  although  they  are  employed  in 
the  same  grade  and  character  of  the  work. 

Master  and  Servant — Questions  for  Jury — Cause  of  Injury. — In  an 
action  against  a  railroad  company  for  injuries  to  an  employee  received 
while  loading  a  car,  evidence  held  to  make  the  condition  which  really 
caused  plaintiff's  injury  a  question  for  the  jury. 

Error  from  Court  of  Civil  Appeals  of  Fifth  Supreme  Judicial 
District. 

Action  by  J.  W.  Romans  against  the  Missouri,  Kansas  &  Texas 
Railway  Company  of  Texas.  Judgment  for  plaintiff,  and  de- 
fendant appealed  to  the  Court  of  Civil  Appeals,  where  the  judg- 
ment was  affirmed  (114  S.  W.  157),  and  it  brings  error.  Re- 
versed and  remanded. 

Coke,  Miller  &  Coke  and  Jno,  T.  Craddock,  for  plaintiff  in 
error. 

B.  0.  Bz'dns,  Thompson  &  Meade,  and  C  L,  Elder,  for  de- 
fendant in  error. 

Williams,  J.  The  defendant  in  error  recovered  the  judg- 
ment from  which  this  writ  of  error  is  prosecuted  for  damages 
for  a  personal  injury  received  by  him  in  the  service  of  the  plain- 
tiff in  error.  The  facts  upon  which  his  right  of  recovery  depends 
are  thus  stated  by  the  Court  of  Civil  Appeals:  "Plaintiff  at  the 
time  of  the  injury  was  in  the  employ  of  defendant,  loading  cars 
with  gumbo  at  a  plant  owned  and  controlled  by  defendant.  At 
said  plant  there  were  three  large  embankments  of  burnt  gumbo  in 
parallel  rows  several  hundred  yards  in  length,  probably  100  feet 
wide,  and  12  to  15  feet  high.  These  embankments  were  made 
originally  by  scooping  out  a  ditch  in  the  ground,  piling  dirt,  old 
timbers,  and  coal  therein,  in  alternate  layers,  and  burning  the 

♦See  first  foot-note  of  preceding  case. 
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black  soil  in  this  way  so  as  to  form  a  ballast  known  as    'burnt 
gumbo/    When  the  ballast  in  these  embankments  was  ready  to 
be  moved,  flat  cars  were  run  in  on  a  track  built  parallel  with  and 
near  to  the  edge  of  one  of  the  embankments,  and  the  ballast  was 
thrown  upon  these  cars  with  scoop  shovels  by  men  employed  to 
do  that  at  so  much  per  car.     These  men  so  employed  in  loading 
the  cars  worked  independently  of  each  other,  and  according  to 
their  own  methods  and  practically  in  their  own  time,  there  being, 
however,  a  foreman  who  inspected  the  cars  as  to    quality    and 
quantity  when  loaded,  accepted  them  when  sufficiently  loaded,  and 
gave  to  the  individual  loader  credit  for  the  car  at  the  agreed  price. 
The  loading  was  begun  at  the  outer  edge  of  the  embankment,  and, 
when  a  few  feet  from  the  side  of  the  embankment  had  been  thus 
loaded  and  removed,  the  track  crew  would  move  the  track  nearer 
to  the  embankment  from  time  to  time,  and  the  loading  would  then 
proceed  until  the  whole  of  the  embankment  had     been     loaded. 
*    *    *     Plaintiff  had  partly  loaded  a  car  when  he  stopped  work 
for  the  night,  and,  when  he  returned  next  morning,  the  car  had 
been  moved  some  hundred  feet  or  more  from  the  position  it  oc- 
cupied the  evening  before.     In  attempting  to  throw  a  shovel  of 
gumbo  on  the  car,  he  made  a  misstep,  and  his  foot  went  into  a 
hole,  which  caused  him  to  fall  across  a  ridge  of  gumbo  that  had 
formed  along  the  edge  of  the  cross-ties  by  some  of  the  gumbo 
falling  as  it  was  being  loaded,  and  thereby  hurt  himself  as  com- 
plained of.    The  hole  into  which  he  stepped  and  caused  his  fall 
was  approximately  2yi  feet  long,  2  feet  wide,  and  I3/2  feet  deep. 
This  hole  was  filled,  or  nearly  so,  with  fine  dust  or  soot  from  the 
gumbo,  which  obscured  the  hole,  and  said  hole  was  not  seen  by 
plaintiff,  nor  was  its  existence  known  to  him.     Plaintiff  was  in- 
experienced in  the  work,  having  only  been  employed  at  this  work 
five  days,  a  Sunday  intervening.    Defendant  had  a  track  crew  out 
there  who  worked  on  and  moved  the  track  and  leveled  up  the 
ground  when  necessary.     The  evidence  iails  to  disclose  how  the 
hole  came  to  be  there,  nor  is  the  evidence  sufficient  as  to  circum- 
stances to  warrant  a  conjecture  as  to  how  it  was  produced."    It  is 
not  to  be  understood  from  this  statement  that  the  evidence  showed 
that  the  track  on  which  stood  the  car  which  was  being  loaded  by 
plaintiff  had  ever  been  moved,  or  that  the  track  crew  had  ever 
worked  over  this  ground  after  first  laying  the  track,  or  that  the 
condition  had  even  arisen  in  which  it  would  have  been  their  duty 
to  go  over  it.    These  things  are  all  left  to  conjecture. 

We  must  hold  that  the  evidence  is  legally  insufficient  to  give 
rise  to  any  just  inference  of  negligence  on  the  part  of  the  de- 
fendant. The  fact  upon  which  plaintiff  must  found  a  right  of  re- 
covery is  the  existence  of  a  hole  concealed  by  the  soft  matter  with 
which  it  was  apparently  filled;  for  we  cannot  agree  that  such  a 
hole  unconcealed  at  a  place  like  this  would  be  any  more  dangerous 
or  any  more  evidence  of  negligence  than  a  like  hole  would  be  if  lo- 
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cated  by  a  wagon  into  which  a  servant  is  shoveling  dirt  or  other 
matter.  The  risk  from  such  a  condition  would  be  so  slight  and  so 
obvious  that  the  servant  might  well  be  expected  to  guard  himself 
ao^ainst  it,  and  this  would  require  no  more  experience  than  is  pos- 
sessed by  the  average  adult.  The  place  here  in  question  is  not  like  a 
depot  platform,  or  a  railroad  track,  or  other  similar  place,  and  the 
same  diligence  in  keeping  it  is  not  to  be  expected.  There  might  be 
negligence  in  causing  or  permitting  the  existence  of  a  hole  con- 
cealed as  this  one  was  at  any  place  where  people  ought  to  be  ex- 
pected to  pass,  but,  to  show  it,  the  evidence  must  justify  the  in- 
ference that  some  of  the  employees  of  the  defendant  for  whose 
conduct  it  is  responsible  caused  that  condition,  or  knew,  or  with 
ordinary  care  would  have  known,  of  its  existence  and  have 
remedied  it  before  plaintiff  was  hurt,  and  that  some  such  happen- 
ing as  that  of  plaintiff's  hurt  could  reasonably  have  been  antic- 
ipated. As  the  Court  of  Civil  Appeals  have  said,  it  cannot  in 
any  way  be  inferred  how  this  hole  was  caused.  The  evidence 
fails  to  supply  any  fact  from  which  any  one  can  say  when,  how, 
or  by  whom  the  condition  which  made  the  use  of  the  premises 
dangerous  to  plaintiff  was  produced.  The  evidence  equally  fails 
to  show  that  the  condition  had  existed  so  long  as  to  justify  an  in- 
ference that  the  defendant  knew,  or  by  the  exercise  of  any  degree 
of  diligence  that  could  be  exacted  of  it  ought  to  have  known,  of 
it  before  plaintiff  was  hurt.  If  we  undertake  to  determine  the  re- 
sponsibility of  the  defendant  for  the  acts  or  omissions  of  any  of 
its  servants,  or  of  any  class  of  its  servants,  we  are  at  once  con- 
fronted with  the  inquiry,  what  servant,  or  class  of  servants, 
caused  or  negligently  permitted  this  condition?  No  hypothesis 
on  which  liability  could  be  founded  is  supported  by  evidence,  un- 
less it  is  true  that  the  mere  existence  of  the  hole  in  the  condition 
described  by  the  witness  is  of  itself  evidence  of  negligence.  This 
could  only  be  said  if  it  were  true  that  a  hole  so  situated  could  not 
probably  have  existed  without  knowledge  on  part  of  some  em- 
ployee of  defendant  for  whose  negligence  it  is  responsible,  sup- 
posing that  employee  had  exercised  proper  diligence ;  and  it  seems 
obvious  that  this  is  not  true.  The  very  gist  of  plaintiff's  complaint 
is  that  the  hole  was  concealed.  It  is  not  shown  that  any  one  ever 
saw  it  before  the  accident.  It  may  have  existed  before  the  bed 
was  laid,  or  have  been  caused  in  the  burning,  or  have  been  exca- 
vated in  the  removal  of  the  gumbo,  or  afterwards,  and  may  have 
become  filled  as  described  by  the  witnesses  at  any  stage  of  the 
work.  It  does  not  even  appear  whether  or  not  the  whole  was  in 
ground  before  covered  by  the  gumbo  beds.  The  Court  of  Civil 
Appeals  says  that  the  defendant  ought  not  to  have  put  an  inex- 
perienced servant  to  work  at  such  a  dangerous  place,  but  this  as- 
sumes the  very  fact  to  be  proved,  which  is  that  the  defendant  is 
chargeable  with  knowledge  of  the  condition  that  made  the  place 
dangerous.    Besides,  we  cannot  see  that  inexperience  of  the  plain- 
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tiff  has  anything  to  do  with  the  question.  The  concealed  hole  was 
as  dangerous  to  an  experienced  as  to  an  inexperienced  servant, 
and  either  would  have  had  sufficient  knowledge  to  avoid  such  a 
risk    if  known  to  him. 

It  is  further  said  that  the  track  crew  should  have  remedied  the 
condition,  but  it  is  not  shown  that  they  had  been  over  the  ground 
after  first  laying  the  track,  or  that  the  circumstances  had  ever 
existed  in  which,  in  the  proper  discharge  of  their  duties,  they 
should  have  gone  over  it,  or  that  had  they  done  so  the  hole  would 
have  been  discoverable  by  them.  It  does  not  appear  that  the  hole 
was  in  existence  and  discernible  at  any  time  when  they  had  worked 
or  should  have  worked  about  this  place.  This  incompleteness  of 
the  evidence  renders  it  impracticable  to  discuss  several  of  the 
questions  of  law  raised  by  the  parties  with  any  certainty  that  they 
are  the  real  questions  in  the  case.  For  instance,  the  Court  of  Civil 
Appeals  held  that  those  who  worked  in  filling  other  cars  with 
gumbo  at  other  times  and  places  than  those  at  which  plaintiff 
was  hurt  were  not  his  fellow  servants,  and  to  this  we  agree.  They 
were  not  working  at  the  same  time  and  place  nor  on  the  same 
piece  of  work.  But  how  is  it  possible  to  say  that  any  act  of  those 
servants  produced  the  condition  in  question,  or,  if  so,  that  such 
act  was  negligent,  when  we  cannot  even  conjecture  how  the  hole 
was  caused? 

The  court  of  Civil  Appeals  further  says :  "That  the  place  where 
the  work  of  shoveling  ballast  was  being  done  was  constantly 
changing  in  the  progress  of  the  work  does  not  affect  the  question 
at  issue.  It  is  true  that  the  shoveling  of  the  gumbo  from  the 
ground  would  have  a  tendency  to  leave  the  surface  of  the  ground 
uneven,  but  not  to  the  extent  that  it  was  so  rendered  by  the  hole 
into  which  the  plaintiff  slipped  and  caused  him  to  fall.  There  is 
no  evidence  showing  any  other  hole  in  like  dimensions  on  the 
ground,  or  one  that  approximated  its  extent  similarly  situated; 
fiierefore  such  changing  conditions  have  no  application  to  this 
proposition."  There  was  evidence  of  a  statement  of  the  plaintiff 
that  he  was  hurt  because  he  stood  in  an  unusually  low  place,  and 
had  to  throw  higher,  and  there  was  evidence  that  the  bed  of  the 
pit  was  made  by  the  use  of  scrapers,  not  as  level  as  a  floor,  but  as 
level  as  the  scrapers  would  leave  it.  It  is  evident  that  in  shoveling 
the  gumbo  from  such  a  place  inequalities  in  the  ground  might  be 
produced,  and  the  mere  doing  of  such  work  might  produce  transi- 
tory conditions  the  mere  allowance  of  which  would  not  constitute 
negligence  on  the  part  of  the  employer.  The  particular  spots 
where  shoveling  was  to  be  done  were  not  permanent  places  kept 
by  the  master  wherein  the  servant  was  to  do  his  work,  but  were 
temporarily  used  and  constantly  changing.  What  the  condition 
really  was  that  caused  plaintiff's  injury  was  a  question  for  the 
jury  under  proper  instructions. 

There  is  a  qualification,  applicable  to  such  situations,  of  the 
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general  principle  as  to  the  master's  duty  in  keeping  the  places 
where  his  servants  are  to  do  their  work.  Labatt,  Master  and 
Servant,  §  588;  26  Cyc.  1324.  Whether  or  not  this  should  be 
given  in  a  charge  to  the  jury  will,  of  course,  depend  on  the  facts 
developed  at  another  trial,  and  whether  or  not  those  facts  are 
sufficient  to  authorize  the  submission  of  the  cause  to  a  jury.  As 
the  evidence  now  stands,  it  furnishes  no  legal  basis  for  a  recovery 
by  plaintiff. 

Because  of  the  insufficiency  of  the  evidence  the  judgment  must 
be  reversed;  but,  as  the  facts  may  be  more  fully  developed  at 
another  trial,  the  cause  will  be  remanded. 

Reversed  and  remanded. 


Bergi^und  v.  Illinois  Cent.  R.  Co. 

(Supreme  Court  of  Minnesota,  Dec.  24,  1909.) 
[123  N.  W.  Rep.  928.] 

Master  and  Servant^" Fellow  Servant'*— Foreman  of  Switching 
Crew — Promise  to  Repair  Appliances.* — The  foreman  is  not  the  "fel- 
low servant"  of  a  switching  crew  in  the  performance  of  such  duties 
as  are  peculiar  to  his  position  as  foreman.  He  is  presumptively  the 
representative  of  the  master,  to  report  on  the  safety  of  the  instru- 
mentalities with  which  the  crew  are  obliged  to  work,  and  a  promise 
to  a  member  of  the  crew  that  a  defective  footboard  on  an  engine 
would  be  repaired  is  binding  on  the  company. 

Master  and  Servant— Injury  to  Servant — Disregard  of  Company 
Rules. — That  a  rule  of  a  railway  company,  forbidding  switchmen  to 
mount  the  footboard  of  a  moving  engine,  had  been  disregarded  in 
practice,  may  be  shown  under  the  issues  of  assumption  of  risk  and 
contributory  negligence. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Ramsey  County;  Olin  B.  Lewis, 
Judge. 

Action  by  Peter  O.  Berglund  against  the  Illinois  Central  Rail- 
road Company.  Verdict  for  defendant.  From  an  order  granting 
a  new  trial,  it  appeals.     Affirmed. 

Hozc,  Butler  &  Mitchell,  for  appellant. 
T.  D.  Sheehan,  for  respondent. 


♦See  last  paragraph  of  foot-note  of  Texas  &  Pac.  Ry.  Co.  v.  Bour- 
man  (U.  S.),  31  R.  R.  R.  319,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  319;  foot- 
note of  Tills  V.  Great  Northern  Ry.  Co.  (Wash.),  31  R.  R.  R.  391,  54 
Am.  &  Eng.  R.  Cas.,  N.  S.,  291;  Indianapolis,  etc.,  Co.  v.  Kinney  (Ind.), 
31  R.  R.  R.  264,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  264. 
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Lewis,  J.  Action  to  recover  damages  for  personal  injuries 
sustained  by  respondent  while  employed  as  a  switchman  in  ap- 
pellant's railroad  yards  at  Freeport,  111.  Respondent  claims  that 
the  footboard  on  the  front  of  the  engine  was  defective,  in  that  it 
slanted  back  and  down  about  IJ/2  or  2  inches,  and  as  he  stepped 
upon  it,  while  the  engine  was  moving  at  the  rate  of  2  or  3  jniles 
an  hour,  his  foot  slipped  off  by  reason  of  such  defect,  and  he  fell 
under  the  footboard,  and  his  foot  was  crushed  between  the  front 
wheel  of  the  pony  trucks  and  the  rail. 

The  action  is  founded  on  the  defective  condition  of    the    foot- 
board and  upon  appellant's  promise  to  repair  the  same.    The  de- 
fense interposed  is  that  the  accident  did  not  occur  in  the  manner 
stated  by  respondent,  but  that  his  foot  was  caught  between  the 
drawbars  of  the  engine  and  an  adjoining  car,  by  reason  of  his 
negligent  act  in  attempting  to  kick  the  drawbar  while  making  a 
coupling;  but  that,  if  the  accident  did  happen  in     the     manner 
claimed  by  respondent,  he  assumed  the  risk  and  was  guilty  of  con- 
tributory negligence.    The  jury  returned  a  verdict  for  appellant, 
and  the  court  granted  respondent's  motion  for  a  new  trial,  upon 
the  ground  that  it  had  committed  error  in  excluding  evidence  as 
to  the  custom  and  practice  in  the  yard    with  reference  to  switch- 
men getting  on  the  footboard  of  an  approaching  engine. 

Appellant  contends  in  this  court  that  the  verdict  of  the  jury 
was  right,  because  respondent's  account  of  his  injuries  was  in- 
credible, and  that,  if  his  story  were  true,  it  conclusively  appears 
from  the  evidence  that  he  assumed  the  risk  and  was  guilty  of 
contributory  negligence,  and,  further,  that  the  errors  of  law  oc- 
curring at  the  trial,  if  any,  were  harmless,  and  did  not  justify  a 
new  trial. 

1.  Respondent's  account  of  the  accident  was  that  he  slipped 
from  the  footboard  in  attempting  to  step  upon  it ;  that  he  fell  in 
front  of  the  engine,  passed  under  the  footboard  while  clinging  to 
it,  and  his  foot  was  caught  between  the  front  wheel  of  the  pony 
truck  and  the  rail.  The  foreman  of  the  switching  crew  testified 
that  respondent  was  injured  by  having  his  foot  caught  between 
the  drawbars  of  the  engine  and  an  adjoining  car,  and  that  he  re- 
leased him  from  that  position.  If  this  evidence  was  true,  re- 
spondent was  guilty  of  negligence  for  attempting  to  kick  open  the 
drawbar.  According  to  the  evidence  he  was  not  otherwise 
bruised,  although  the  space  between  the  footboard  and  the  ties 
was  not  more  than  12  inches.  Respondent's  accounts  of  the  acci- 
dent were  conflicting,  and  the  corroborating  circumstances 
meager.  The  jury  apparently  refused  to  accept  his  story;  but  the 
trial  court  decided  that  it  was  a  proper  case  for  resubmission  on 
the  facts,  and  we  have  concluded  to  abide  by  the  decision. 

2.  Respondent  testified  that  he  discovered  the  defective  con- 
dition of  the    footboard  at  the  beginning  of  the  night's  work. 
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while  the  engine  was  on  the  roundhouse  tracks,  and  called  the  at- 
tention of  both  the  engineer  and  foreman  ta  the  same,  protesting 
against  its  use,  but  that  it  was  explained  to  him  that  it  was  the 
only  engine  available  at  the  time,  and  that  the  foreman  told  him 
they  would  try  and  get  another  engine  at  midnight,  or,  if  not,  that 
he  would  turn  that  one  in  for  repairs  in  the  morning,  on  which 
promise  respondent  relied  and  continued  work.  That  the  foot- 
board was  defective  in  the  manner  claimed  by  respondent  was  de- 
nied by  appellant,  and  the  original  board  was  produced  in  court, 
showing  it  to  be  in  good  condition;  but  the  fact  that  it  was  in 
proper  condition  when  brought  into  court  is  not  conclusive  evi- 
dence that  it  was  in  such  condition  when  attached  to  the  en- 
gine  at  the  time  of  the  accident.  The  condition  of  the  footboard, 
whether  complaint  was  made  to  the  engineer  and  foreman,  and 
whether  the  foreman  made  any  promise  with  reference  to  repairs, 
were  questions  for  the  jury  under  the  evidence. 

The  principal  legal  question  involved  is:  Assuming  that  re- 
spondent called  attention  to  the  defective  condition  of  the  foot- 
board and  protested  against  its  use,  and  that  the  foreman  prom- 
ised it  would  be  turned  in  for  repairs  in  the  morning,  and  that 
respondent  remained  at  work  relying  upon  such  promise ;  did  the 
foreman  have  authority  to  bind  the  company  in  making  such 
promise  ?  As  to  a  part  of  their  work  while  they  were  engaged  in 
switching  operations,  the  foreman  and  the  men  constituting  the 
crew  were  fellow  servants ;  but  with  respect  to  giving  orders  and 
signals  the  foreman  had  authority  to  direct  the  movements  of  the 
others.  The  foreman  and  his  assistants  are  sent  into  the  yards 
to  perform  services  attended  with  danger,  and  they  should  be 
furnished  safe  instrumentalities.  There  was  no  one  else  who 
would  have  knowledge  of  such  defects  except  those  working  with 
the  engine,  and  presumably  it  was  the  duty  of  the  foreman  to  re- 
port to  some  superior  officer  when  such  instrumentalities  needed 
repairs.  To  that  extent  the  men  were  not  fellow  servants. 
Pieart  v,  C,  R.  L.  &  P.  Ry.  Co.,  82  Iowa,  148,  47  N.  W.  1017; 
Chicago,  R.  I.  &  P.  Ry.  Co.  v.  Strong,  288  111.  281,  81  N.  E.  1011 ; 
Railroad  v.  Kenley,  92  Tenn.  207,  21  S.  W.  326.  Ehmcke  v.  Por- 
ter, 45  Minn.  338,  47  N.  W.  1066,  is  not  to  the  contrary,  but  in 
recognition  of  the  principle  here  involved. 

3.  The  rules  of  the  company  were  introduced  in  evidence,  from 
which  it  appeared  that  switchmen  were  prohibited  from  attempt- 
ing to  mount  an  engine  while  it  was  in  motion.  It  was  shown 
satisfactorily  that  respondent  knew  this  rule,  and  had  subscribed 
to  it  when  he  entered  appellant's  service.  But  evidence  was  of- 
fered to  show  that  the  rule  was  a  dead  letter,  and  not  enforced, 
and  that  the  universal  custom  among  switchmen  was  to  step  on 
the  footboard  of  an  engine  when  it  was  moving  at  a  speed  of  not 
more  than  two  or  three  miles  an  hour.    It  was  important  to  re- 
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spondent's  case  to  establish  this  custom.  It  was  error  to  exclude 
this  evidence,  and  the  trial  court  was  justified  in  granting  a  new 
trial  upon  that  ground.  Fay  v.  M.  &  St.  L.  Ry.  Co.,  30  Minn.  231, 
15  N.  W.  241;  Sprague  v.  Wis.  C.  Ry.  Co.,  104  Minn.  61,  116 
N.  W.  104. 
Affirmed. 


Wright  v.  Caney  Rivhr  Ry.  Co.  et  aL 

(Supreme  Court  of  North  Carolina,  Dec.  23,  1909.) 

[66  S.  E.  Rep.  588.] 

Master  and  Servant — ^Injuries  to  Servant — ^"RaUroad" — Fellow-Serv* 
ant  Act.* — A  company  chartered  with  the  power  of  eminent  domain, 
and  authorized  to  construct  railways,  etc.,  for  the  transportation  of 
passengers  and  freight,  including  logs,  lumber,  timber,  etc.,  though  its 
chief  purpose  was  to  exploit  certain  timber  land  and  market  the  tim- 
ber thereon,  was  a  "railroad,**  and  subject  to  the  fellow-servant  act 
(Priv.  Laws  1897,  p.  83,  c.  56),  and  hence  such  company  and  the 
trustee  in  charge  and  control  were  responsible  for  actionable  negli- 
gence in  the  operation  of  the  road  under  a  lease  and  in  the  exercise  of 
the  franchise. 

Trusts— Trust  Fund— Torts  of  Trustee — Liability. — As  a  general 
rule,  a  trust  fund  cannot  be  subjected  to  legal  liability  for  the  torts 
of  the  trustee  or  his  agents  or  employees. 

Railroads — Torts  of  Trustee — Liabilities. — A  trustee,  under  a  deed 
for  the  benefit  of  creditors,  to  whom  a  railroad  was  leased  to  carry 
out  the  trust  purposes,  under  the  supervision  and  control  of  the  cred- 
itors, was  liable  in  his  official  capacity  and  to  the  extent  of  the  prop- 
erty conveyed  for  negligent  injury  to  an  employee  of  the  railroad. 

Domicile — Evidence — Declarations The    declarations  of    a  person 

on  a  question  of  domicile  as  to  his  intent  in  going  to  a  given  place 
are  relevant  when  reasonably  free  from  suspicion. 

Appeal  from  Superior  Court,  Yancey  County;  J.  S.  Adams, 
Judge. 

Action  by  Cornelia  Wright,  administratrix  of  Turner  Wright, 
against  the  Caney  River  Railway  Company  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.     No  error. 

The  action  was  instituted  by  Cornelia  Wright,  as  adminis- 
tratrix of  Turner  Wright,  deceased,  on  the  1st  day  of  August, 
1907,  against  the  Caney  River  Railway  Company,  C.  J.  Morrow, 
trustee  for  creditors  of  the  Wood-Galloway  Company,  operating 
the  road  at  the  time  under  a  sublease,  and  Wm.  Whitmer  &  Sons, 
Incorporated,  original  lessee  of  defendant  road  and  one  of  the 

♦See  extensive  note,  29  R,  R.  R.  42,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  42. 
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principle  creditors  of  the  Wood-Galloway  O^mpany;  and   there 
was  evidence  to  show  that  on  July  13,  1907,    Turner     Wright, 
intestate  of  plaintiff,  an  engineer,  while  operating  an  engine  in 
one  of  defendant's  trains,  was  killed  by  the  giving  away   of  a 
defective  trestle  of  defendant  company's  road,  and  under  circum- 
stances indicating  negligence  on  part  of  defendants.    Defendants 
answered  denying  that  plaintiff  was  the  duly  qualified  adminis- 
tratrix of  deceased,  denied  that  the  trestle  was  negligently  con- 
structed, claiming  that  same  was  caused  to  give    away    by     the 
wrongful  conduct  of  two  boys  in  turning  a  stream  of  water  on 
the  foundation  of  the  trestle,  and  thus  constituting  this  interven- 
ing negligence  of  responsible  and  independent  agents  as  the  proxi- 
mate cause  of  the  injury,  and  offered  evidence  in  support  of  these 
allegations.    Defendants  contended,  further,  that  in  any  event  the 
defendant  C.  J.  Morrow,  trustee,  was  not  responsible     for     the 
wrong  in  his  official  capacity  as  trustee,  nor  could  the  trust  funds 
held  by  him  be  subjected  to  the  claim  of  plaintiff.    It  further  ap- 
peared that,  by  virtue  of  an  attachment  issued,  there  were  funds 
of  the  company  in  control  and  custody  of  the  court,  available 
for  satisfaction  of  the  claim  if  it  should  be  declared  a  valid  charge 
against  the  trust  estate. 

Issues  were  submitted  and  responded  to  by  the  jury  as  follows : 
"(1)  Was  the  plaintiff's  intestate  domiciled  in  Yancey  county  at 
the  time  of  his  death?  Ans.  Yes.  (2)  Was  the  plaintiff's 
intestate.  Turner  Wright,  killed  by  the  wrongful  act  and  negli- 
gence of  the  Caney  River  Railway  Company,  as  alleged  in  the 
complaint?  Ans.  Yes.  (3)  Was  the  plaintiff's  intestate,  Tur- 
ner Wright,  killed  by  the  wrongful  act  or  negligence  of  the  de- 
fendant C.  J.  Morrow,  trustee,  as  alleged  in  theicomplaint  ?  Ans. 
No.  (4)  Did  the  plaintiff's  intestate,  Turner  Wright,  by  his  own 
negligence,  contribute  to  his  death,  as  alleged  in  the  answer?  Ans. 
No.  (5)  What  damage,  if  any,  is  the  plaintiff  entitled  to  re- 
cover? Ans.  $6,000."  Judgment  on  the  verdict  for  plaintiff,  and 
defendants  excepted  and  appealed. 

5*.  /.  Ennn,  for  appellants. 

Hudghts,  Watson  &  Johnston^  for  appellee. 

Hoke,  J.  (after  stating  the  facts  as  above).  The  defendant 
company  was  organized  under  a  charter  conferring  the  power  of 
eminent  domain,  and  the  privilege  of  constructing  tramways, 
railways,  etc.,  for  the  transportation  of  passengers  and  freight, 
including  logs,  lumber,  timber,  etc.,  and  while  its  chief  purpose 
was,  no  doubt,  to  exploit  certain  timber  lands  and  market  the  tim- 
ber growing  thereon,  for  all  purposes  relevant  to  the  present  in- 
quiry it  is  considered  and  held  as  a  "railroad,"  and  subject  to  the 
regulations  and  liabilities  affecting  such  companies,  including  the 
statute  known  as  the  fellow-servant  act  f  Priv.  Laws.  1897,  p.  83, 
c.  56;  Hemphill  z;.  Railway,  141  N.  C.  487,  54  S.    E.    420),    and 
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from  this  it  follows  that  the  defendant  railway  and  the  trustee 
in  charge  and  control  at  the  time  are  responsible  for  actionable 
negligence  done  in  the  operation  of  the  road  under  the  lease  and 
in  the  exercise  of  the  franchise  (Mabry  v.  Railway,  139  N.  C.  388, 
52  S.  E.  124,  citing  Harden  v.  Railroad,  129  N.  C.  354,  40  S.  E. 
184, 55  L.  R.  A.  7M,  85  Am.  St.  Rep.  747;  Logan  v.  Railroad,  116 
X,  C  940,  21  S.  E.  959;  Aycock  v.  Railroad,  89  N.  C.  321).  It  is 
chiefly  urged  for  error  that  the  defendant  C.  J.  Morrow,  trus- 
tee, has  been  held  liable  in  his  official  capacity,  and  the  trust  fund 
subjected  to  the  payment  of  this  claim ;  but  we  are  of  opinion  that, 
on  tiie  facts  presented  here,  the  objection  cannot  be  sustained.  It 
is  true,  as  a  general  rule,  that  a  trust  fund  cannot  be  subjected  to 
legal  liability  by  reason  of  the  torts  of  the  trustee  or  his  agents 
and  employees ;  but  this  doctrine  ordinarily  exists  in  the  case  of 
passive  trusts,  or  when  active  in  those  instances  where  the  power 
and  duties  of  the  trustee  are  so  defined  and  restricted  by  the  law, 
or  the  provisions  of  the  instrument  under  which  he  acts,  that  the 
principle  of  imputed  responsibility  similar  to  that  which  obtains 
in  the  case  of  principal  and  agent  does  not  and  cannot  prevail. 
Thus,  in  McLean  v,  McLean,  88  N.  C.  394,  and  several  cases  of 
like  import  cited  and  relied  upon  by  defendants,  it  was  held  that 
a  liability  arising  out  of  a  transaction  with  an  executor  or  ad- 
ministrator is  personal  in  its  nature,  and  will  not,  as  a  rule,  be 
considered  as  an  obligation  of  the  estate.  This  is  on  the  ground 
that  these  officers  act  under  power  conferred  by  the  law  for  the 
purpose  of  settlement  and  distribution  according  to  facts  and  con- 
ditions existent  at  the  time  of  the  death  of  the  deceased,  and  the 
power  to  charge  the  estate  or  create  liabilities  against  it  is  not  rec- 
ognized, unless  contained  in  the  will.  Though  even  here  if  it  is 
shown  that  an  obligation  has  been  assumed  by  an  executor  for 
the  protection  of  the  estate,  and  has  inured  to  its  benefit,  its  pay- 
ment will  usuallv  be  allowed  him  in  an  account  with  the  distribu- 
tees.  But  no  such  limitation  can  be  allowed  on  the  facts  presented 
here.  It  appears  that  the  Wood-Galloway  Company,  a  corpora- 
tion, owners  of  large  timber  interests  in  the  counties  of  Mitchell 
and  Yancey,  and  elsewhere,  and  also  of  large  amounts  of  lumber 
placed  in  various  yards  in  said  counties,  estimated  at  several  mil- 
lions of  feet,  having  become  embarrassed,  on  the  7th  day  of  June, 
1907,  conveyed  the  same  to  C.  J.  Morrow,  trustee,  with  power  to 
haul  out  and  market  said  lumber  and  dispose  of  the  timber  lands 
and  other  property  conveyed,  and  distribute  the  proceeds  among 
the  creditors  mentioned  and  described  in  the  deed ;  that  on  the  5th 
day  of  June,  1907,  two  days  before  the  date  of  the  said  deed, 
the  Wm.  Whitmer  &  Sons,  Incorporated,  one  of  the  principal 
creditors  of  the  Wood-Galloway  Company,  and  cestuis  que  trust 
in  the  said  deed,  sublet  to  the  trustee  in  same  the  railroad  company 
lor  carrying  out  the  purpose  of  the  trust,  and  the  trustee  took 
charge  of  the  road,  and  was  using  and  operating  the  same  in  haul- 
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ing  out  the  lumber,  and  otherwise  carrying  out  the  purposes  of  the 
trust,  when  the  intestate  was  killed.  Among  others,  the  instru- 
ment contains  the  following  provisions : 

'*For  the  purpose  of  carrying  this  trust  into  effect,  it  shall  be 
the  duty  of  C.  J.  Morrow,  trustee,  aforesaid,  after  giving  a  bond 
in  the  sum  of  fifteen  thousand  ($15,000.00)  dollars,  with  good 
and  sufficient  security,  to  be  approved  by  the  Unaka  National 
Bank  and  City  National  Bank  of  Johnson  City,  Tennessee,  to  at 
once  take  charge  of  all  said  property  for  the  benefit  of  said  cred- 
itors, to  take  an  invoice  of  the  whole  of  said  property  as  early  as 
practicable  and  as  convenient,  and  to  furnish  a  copy  of  said  in- 
voice to  each  of  the  creditors  above  named;  to  immediately  de- 
liver said  lumber  on  sticks  in  piles  or  other  conditions  on  board 
the  cars  at  Huntdale,  North  Carolina,  from  there  to  be  shipped 
under  the  direction  of  Wm.  Whitmer  &  Sons,  Incorporated,   or 
other  persons  whom  the  majority  of  the  creditors  in  money  may 
select,  for  which  said  Wm.  Whitmer  &  Sons,  Incorporated,  are  to 
receive  5  per  cent,   commission  on  entire  sale  of  lumber  and  trade 
discount  2  per  cent,  thirty  days  for  shipment,  the  said  trustee 
making  copies,  one  of  which  shall  be  preserved  by  said  trustee, 
one  to  be  forwarded  to  the  said  Whitmer  &  Sons,  Incorporated, 
and  the  third  to  be  deposited  in  the  Unaka  National  Bank  of  John- 
son City,  Tennessee,  for  the  use  and  benefit  of  the  said  creditors 
hereinabove  named,  and  further  copies  to  each  of  the  other  cred- 
itors above  named.    It  shall  be  the  duty  of  the  trustee  aforesaid 
to  make  an  estimate  of  the  quantity  and  value  of  all  the  standing 
timber  or  timber  remaining  uncut  of  every  character  and  descrip- 
tion and  to  furnish  a  copy  of  said  estimate  to  Wm.  Whitmer  & 
Sons,  Incorporated,  and  deposit  one  copy  with  the  Unaka  National 
Bank  of  Johnson  City,  Tenn.,  and  each  of  the  above  creditors 
above  named,  for  the  use  and  benefit  of  the  creditors  hereinbefore 
named,  and  retain  a  copy  of  same  in  his  own  offices,  which  shall 
be  subject  to  the  inspection  and  examination  by  said  creditors  at 
any  and  all  times,  to  be  done  at  as  early  a  date  as  practicable  and 
convenient,  to  sell  all  the  said  standing  timber  remaining  uncut 
for  cash  to  the  best  advantage  to  all  the  parties  therein  concerned ; 
and  to  make  sale  and  disposition  of  the  aforesaid  timber  it  shall 
be  the  duty  of  the  trustee  aforesaid,  before  any  offer  for  said 
timber  shall  be  accepted,  to  submit  the  price  in  writing  to  the 
creditors  hereinbefore  named;   that   the   said  trustee  shall  make 
monthly  statement  of  the  amount    realized    from  the    sale  of 
said  lumber    and   timber   on   or    before    the    first    day    of  each 
month,  and  he    shall    at    no    time  retain  in  his  possession  or 
control  a  sum  greater  than  five  thousand    ($5,000.00)    dollars 
of  the  proceeds  of  said  sale;  but  he  shall  at  all  times  deposit 
and  keep  on  deposit  at  the  Unaka  National  Bank  of  Johnson 
City,  Tennessee,  proceeds  of  said  sale  of  the  said  timber  and  lum- 
ber, and  shall  distribute  and  prorate  the  money  arising  from  said 
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sale  among  the  creditors  herein  named,  less  the  expense  of  hand- 
ling the  same  and  the  operating  expenses  of  the  Caney  River 
Railway  Company,  which  he  may  deduct  f fom  any  moneys  in  his 
hands,  furnishing  an  itemized  statement  on  or  before  the  first  of 
each  month  of  all  expenses  in  conducting  the  said  operation,  and 
whenever  he  shall  have  on  hand  a  sum  equal  to    five    thousand 
($5,000.00)  dollars,  the  same  shall  be  distributed  among  the  credi- 
tors herein  named  by  prorating  the  amount  according  to  the  re- 
spective amounts  due  and  owing  each  of  the  creditors  above  named. 
1  he  said  trustee  shall  receive  as  a  salary  the  sum  of  ($125.00)  per 
month  and  his  expenses  from  the  time  he  enters  upon  his  duty  and 
until  he  discharges  his  trust,  the  same  to  be  deducted  ^nd  retained 
monthly  in  his  monthly  statement  of  expense.     It  is  further  un- 
derstood and  agreed  between  the  Wood-Galloway  Company  and 
the  bank  creditors,  above  named,  that  the  said  creditors  shall  have 
the  right  and  it  shall  be  their  duty  to  furnish  a  competent  inspec- 
tor to  inspect  said  lumber,  whose  duty  it  shall  be  to  inspect  and 
grade  all  such  lumber,  observing  the  rules     prescribed     by     the 
National   Hardwood   Lumber   Association,   and    the   books   and 
records  of  said  trustee  and  inspector  aforesaid  shall  at  all  times 
be  open  to  the  inspection  of  any  or  all  of  said  parties  concerned, 
their  agents  or  representatives,  to  this  transaction." 

It  will  thus  be  seen  that,  under  a  lease  to  him  in  his  capacity 
as  trustee,  and  under  the  powers  contained  in  this     deed     inter 
partes,    the  defendant  C.  J.  Morrow,  in  the  use  and  operation  of 
the  railroad,  was  acting  throughout  with  the  sanction  and  for  the 
benefit  of  the  creditors,  the  cestuis  que  trust,  and  to  a  large  ex- 
tent under  their  supervision  and  control,  and  should  be  held  re- 
sponsible certainly  to  the  extent  of  the  property  conveyed  and  in 
evidence  for  both  the  contracts  and  torts  of  their  trustee,  made  and 
committed  within  the  scope  of  his  powers  and  in  furtherance  of 
their  interests.    Sawyer  v.  Railroad,  142  N.  C.  1,  54  S.  E.  793,  115 
Am.  St.  Rep.  716;  Jackson  v.  Tel.  Co.,  139  N.  C.  347,  51  S.  E. 
1015,  70  L.  R.  A.  738.     Not  only  is  this  true  under  the  general 
principles  of  imputed  responsibility  indicated  in  these  cases,  but^ 
on  authority  more  directly  opposite,  the  defendant  Morrow  should 
be  held  liable  in  his  official  capacity.     Thus,  in  Mersey  Docks 
Board  v,  Gibbs,  Lord  Westbury  lays  down  the  proposition  that 
trustees  may  render  the  property  of  their  beneficiaries  liable  to 
third  persons  for  an  act  done  by  them  in  the  exercise    of    their 
trust;  and  in  Bennett  v.  Wyndham,  De  Gex,  Fisher  &  Jones,  vol. 
4,  p.  359,  it  was  held  that  trustees  should  be  indemnified  out  of 
the  tmst  estate,  by  reason  of  a  recovery  had  against  them  for  neg- 
ligence of  employees  in  carrying  out  an  order  given  in  the  manage- 
ment of  the  estate.     Applying^ the  same  principle  in  the  case  of 
Miller,  Trustee,  v,  Smythe,  92  Ga.  154,  18  S.  E.  46,  the  court 
held:   "1.  Where  a  trustee  legally  and  rightfully  assumes  in  his 
representative  capacity  the  relation  of  landlord,  he  is  liable,  in 
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that  capacity,  to  answer  to  the  tenant  for  the  violation  of  any  duty 
which  the  general  law  attaches  as  an  incident  to  that  relation. 
Accordingly,  where  a  trustee,  duly  authorized,  rented  a  store  be- 
longing to  the  trust  estate,  and  in  the  contract  of  rental  agreed  to 
keep  the  shelving  in  the  store  in  thorough  order  and  repair,   the 
trust  estate  is  liable  for  damages  occasioned  by"  his  failure  so  to 
do."     And  a  ruling  substantially  similar  has  been  made  by  our 
own  court  in  Cheatham  z\  Rowland,  92  N.  C.  340.     In  that  case 
it  was  held  that  the  trust  fund   could   be    subjected    to   a   liability 
created  by  the  trustees  in  the  p^formance  of  their  duty  concern- 
ing the  trustee's  property,  and  that  the  trustee  only  was  required 
to  be  made  a  party  in  order  to  afford  appropriate  relief.    The  cases 
cited  and  relied  upon  by  counsel  for  defendant,  or  some  of  them, 
seem  to  have  proceeded  on  the  principle  that  the  acts  of  the  trustee 
by  which  a  liability  was  sought  to  be  imposed  upon  the  trust  es- 
tate were  not  within  the  scope  of  the  powers  contemplated  and 
conferred  by  the  deed,  or  they  were  cases  where  the  estate  and 
the  entire  dominion  over  it  for  the  purpose  of  the  trust  were  placed 
in  the  trustee,  and  the  beneficiaries  had  no  right  of   interference 
and  control  in  its  management.    In  Parmenter  v.  Barstow  et  al.. 
Trustees,  22  R.  I.  245,  47  Atl.  365,  63  L.  R.  A.    227,    plaintiff 
passing  along  the  highway  had  her  eye  injured  by  chips  and  pieces 
of  stone  flying  in  her  face,  and  attributed  it  to  the  negligence  of 
defendant's  "agents  and  servants,"  engaged  in  cutting  and  chisel- 
ing stone  on  the  premises.    The  facts  of  this  case  are  not  given 
with  sufficient  fullness  to  enable  us  to  consider  it  satisfactorily  in 
reference  to  the  question  presented  here;  but  it  does  not  appear 
in  any  report  of  the  case  to  which  we  have  access  that  the  trus- 
tees were  occupying  the  premises  or  carrying  on  the  business 
indicated  in  furtherance  of  the  trust,  or  that  the  beneficiaries 
had  any  direct  interest  in  or  control  over  it  of  any  kind;  and 
so  in  Falardeau  v.  Boston  Art  Students'  Association,  182  Mass. 
405,  65  N.  E.  797,  the  entire  interest  in  a  lease  on  a  building 
was  assigned  to  trustees   for  the  remainder  of  the  term,  and 
responsibility   of   the   corporation,   the  assignor,   for   negligence 
of  the  employees  and  servants  of  the  trustees  in  the  management 
of  the  building  was  denied,  because  it  appeared  that  the  trustee 
had  the  entire  and  exclusive  control  of  the  property,  and  the 
employees  could  in  no   sense  be  considered  the  agents  of   the 
corporation. 

But  in  our  case  the  beneficiaries  were  parties  to  the  deed. 
The  operation  of  the  road  for  their  benefit  was  clearly  con- 
templated, its  expenses  provided  for,  and  they  were  expressly 
given  the  right  of  interference  and  control  in  the  main  purpose 
of  the  trust,  to  wit,  the  disposition  of  the  lumber,  etc.  Other 
decisions  apparently  adverse  were  rendered  on  the  ground  that 
the  claim  was  asserted  in  a  court  of  law,  and  a  recovery  could 
not  be  made  effective  without  threatening  the  integrity  of  the 
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trast  fund  and  the  entire  frustration  of  its  chief  est  purposes; 
but  no  such  objection  can  obtain  here,  in  a  court  having  full 
jurisdiction  of  legal  and  equitable  issues,  and  where  a  part  of 
the  trust  fund  is  in  the  control  and  custody  of  the  court  and 
available  in  satisfaction  of  the  claim.     We  must  not  be  under- 
stood as  questioning  in  any  way  the  position  upheld  in  Taylor 
V,  Mayo,  110  U.  S.  330,  4  Sup.    Ct.    147,    28  L.  Ed.  163,  and 
Mitchell  V,  Whitlock,  121  N.  C.  166,  28  S.  E.  292,  to  the  effect 
that  a  trustee  is  personally  bound  for  his  contract  or  acts  done  in 
the  management  of  the  estate,  unless  it  is  otherwise  expressly 
or  clearly  stipulated.    In  Mitchell  v.  Whitlock,  supra,  the  princi- 
ple referred  to  is  thus  stated:     "A  trustee  purchasing  goods  or 
incurring  any  other  liability  is  personally  liable  for  the  payment 
thereof,  unless  his  liability  is  limited  by  an  agreement  expressed 
or  implied  with  the  creditor."     In  Taylor's  Case,  supra,  it  ap- 
peared that  Charles  Davis,  a  retiring  trustee,  having  a  claim  for 
fees  and  expenses  giving  him  a  lien  on  the  trust  assets,  turned 
over  the  fund  to  his  successors,  who  gave  him  their  written  obli- 
gation, signed  as  trustees,  that  they  would  apply  the  funds  of  the 
estate  in  payment  of  his  claim  as  they  came  to  hand.    The  estate 
having  become  insolvent  and  the  assets  exhausted,  in  suit  by  the 
administratrix  of  Davis,  the  trustees  were  held  individually  lia- 
ble, and  the  principle  was  declared :    "That  if  a  trustee  contract- 
ing for  the  benefit  of  the  trust  wants  to  protect  himself  from  in- 
dividual liability  in  the  contract,  he  must  stipulate  that  he  is  not 
to  be  personally  responsible,  but  that  the  other  party  is  to  look 
solely  to  the  trustee."     But  in  neither  of  these  cases  was  it  held 
that  the  trust  estate  could  not  also  be  held  responsible  to  the  credi- 
tor, or  that  the  defendants,  the  succeeding  trustees,  on  payment  of 
the  demand,  could  not  be  reimbursed  from  the  funds  of  the  estate 
if  there  had  been  such  funds  available  for  the  purpose.     And 
in  the  present  case,  no  doubt,  the  defendant  Morrow  could  have 
been  sued  and  held  liable  as  an  individual,  because  the  intestate 
was  one  of  his  employees ;  but  responsibility  also  attaches  to  the 
trust  estate,  and  will  be  imputed  to  the  beneficiaries,  who  are 
parties  to  the  deed  and  were  allowed  and  took  part  in  its  actual 
management  and  control. 

There  is  no  merit  in  the  other  exceptions,  and  they  were  very 
properly  not  insisted  on.  The  amendment  allowed  made  no  sub- 
stantial change  in  the  nature  of  the  demand,  and  we  have  seen  at 
the  outset  that  our  act  as  to  fellow  servants  applies  to  the  de- 
fendant road  and  its  lessee  operating  the  same  as  well.  Further, 
the  declarations  of  a  person  on  a  question  of  domicile  as  to  his 
intent  in  going  to  a  given  place  are  always  considered  relevant, 
certainly  when  reasonably  free  from  suspicion.  1  Greenleaf, 
162c.  And  the  charge  of  the  court  as  to  the  burden  of  proof  is 
in  accord  with  our  recent  decisions  on  the  subject.    Overcash  v. 
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Electric  Co.,  144  N.  C.  576,  57  S.  E.  377;  Stewart  v.  Railway, 
137  N.  C.  687,  50  S.  E.  312. 

There  is  no  reversible  error  shown,  and  the  judgment  below 
will  be  affirmed. 

No  error. 


Pittsburgh  Rys.  Co.  v.  Thomas. 

(Circuit  Court  of  Appeals,  Third  Circuit,  November  29,  1909.) 

[174  Fed.  Rep.  591.] 

Master  and  Servant — Injuries  to  Servant — Employment  of  Compe- 
tent Fellow  Servants.* — A  master  is  liable  for  failure  to  exercise  the 
care  of  an  ordinarily  prudent  man  to  select  servants  competent  for 
the  performance  of  duties  required  of  them  in  accordance  with  the 
character  of  the  employment  and  the  dangers  to  be  anticipated;  such 
being  a  primary  and  nondelegable  duty. 

Master  and  Servant — Risks  Assumed  by  Servant.* — While  a  servant 
assumes  the  risk  of  negligence  of  a  fellow  servant,  he  does  not  as- 
sume the  risk  of  negligence  of  the  master  in  employing  an  incom- 
petent servant. 

Master  and  Servant — Injuries  to  Servant — Burden  of  Proof.f — 
Where  a  servant's  injuries  were  alleged  to  have  been  caused  by  the 
master's  negligence  in  employing  or  retaining  an  incompetent  servant, 
the  burden  of  proof  thereof  was  on  plaintiflF. 

Master  and  Servant — Injuries  to  Servant — Incompetent  Fellow  Serv- 
ant— Emplojrment — Negligence. — In  an  action  for  injuries  to  a  street 
car  conductor  by  the  alleged  negligence  of  his  motorman,  evidence 
held  to  require  submission  to  the  jury  of  the  question  of  the  railroad 
company's  negligence  in  employing  the  motorman  or  retaining  him 
in  its  employ  with  knowledge  of  his  alleged  incapacity. 

Master  and  Servant — Injuries  to  Servant — Fellow  Servants — ^Incom- 
petency— Evidence — Special  Acts. — On  an  issue  as  to  a  master's  neg- 
ligence in  retaining  a  servant  with  notice  of  his  incompetency,  previ- 
ous specific  acts  of  the  servant,  indicating  incompetency  or  unfitness, 
which  were  or  should  have  been  known  to  the  master,  are  admissible. 

Master  and  Servant — Fellow  Servants — Negligence — Negligent  Em- 
plojmient — Specific  Acts. — In  order  that  prior  specific  acts  of  negli- 
gence by  a  fellow  servant  should  be  sufficient  to  establish  the  mas- 
ter's negligence  in  retaining  the  servant  in  his  employ,  the  acts  must 


♦See  last  foot-note  of  Still  v.  San  Francisco  &  N.  W,  Ry.  Co.  (Cal.), 
31  R.  R.  R.  680,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  680;  second  foot-note  of 
Indianapolis,  etc.,  Co.  v.  Kinney  (Ind.),  31  R.  R.  R.  264,  54  Am.  &  Eng. 
R.  Cas.,  X.  S.,  264. 

tSee  foot-note  of  Louisville  &  N.  R.  Co.  v.  Caldwell  (Fla.),  33  R.  R. 
R.  560,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  560. 


Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S  37 

Pittsburgh  Rya.  Co.  v.  Thomas 

be  the  result  of  incompetence,  or  of  such  a  character  and  so  con- 
stantly committed  as  to  constitute  a  habit  of  negligence;  rendering  the 
servant  unfit  to  be  retained  in  his  position. 

Master  and  Servant — Injuries  to  Servant — Fellow  Servant — Negli- 
gent Emplbjmient — Special  Findings. — Where  a  master  was  charged 
with  negligence  in  retaining  in  its  employ  plaintiflF's  fellow  servant  by 
whose  negligence  plaintiff  was  injured,  prior  specific  acts  committed 
by  such  fellow  servants  were  inadmissible  to   show  negligence,  but 
only  to  show  his  incompetency;  and  hence  the  court  erred   in   sub- 
mitting such   acts   to   the  jury   under   interrogatories:    "Would  you, 
if  you  were  trying  that  case,  say  that  the  motorman  was  guilty  of 
"cgligence,  or  was  it  the  result  of  his  incapacity,  which  "would  mean 
the  same  thing?"    "Was  he  incompetent  in  the  operation  of  his  car?" 
**Was  his  conduct  negligence?"    "That  if  he  could  have  avoided  either 
of  the  accidents  with  the  skill  that  a  motorman  is  supposed  to  have 
in  running  a  car,  then  it  would  be  the  result  of  his  negligence  and 
evidence  of  his  incompetency." 

Master  and  Servant — Incompetency  of  Fellow  Servant — Character 
—Reputation  in  a  .Particular  Calling. — Where  it  was  claimed  that  a 
motorman  was  so  incompetent  that  the  street  railway  company  was 
negligent  in  employing  him,  evidence  that  his  reputation  for  compe- 
tency as  a  motorman,  among  the  conductors  and  motormen  who 
daily  congregated  to  the  number  of  30  or  40  in  the  car  barn,  was  bad, 
wa«  admissible. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  West- 
ern District  of  Pennsylvania. 

Action  by  David  T.  Thomas  against  the  Pittsburgh  Railways 
Company.  From  a  judgment  for  plaintiff,  defendant  brings  er- 
ror.   Reversed. 

hmes  C  Gray,  for  plaintiff  in  error. 
^od\  P.  Marshall,  for  defendant  in  error. 

Before  Gray,  Buffington,  and  Lanning,  Circuit  Judges. 

Gray,  Circuit  Judge.  The  defendant  in  error,  David  F.  Thomas 
thereinafter  called  the  plaintiff),  brought  suit  against  the  Pitts- 
burgh Railways  Company,  the  plaintiff  in  error  (hereinafter  called 
the  defendant),  to  recover  damages  for  injuries  to  the  said  plain- 
tiff, occasioned  by  the  alleged  negligence  of  the  defendant.  There 
^vas  a  verdict,  and  judgment  thereon,  in  favor  of  the  plaintiff. 
From  the  record  brought  up  by  the  writ  of  error  sued  out  by  the 
defendant,  it  appears  that  the.  defendant  was  a  corporation  of  the 
<tate  of  Pennsylvania,  operating  certain  electric  street  railways 
in  what  was  formerly  called  the  city  of  Allegheny,  but  what  is 
now  a  part  of  the  city  of  Pittsburgh.  On  the  27th  day  of  Novem- 
^r,  1907,  the  plaintiff  was  a  conductor  on  a  motor  car  on  one  of 
the  lines  in  said  city.  When  he  arrived  at  the  end  of  said  line,  it 
^came  his  duty  to  attach  a  trailer  car,  which  was  standing  there, 


I 
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to  what  was  then  the  front  of  his  car  but  which  would  be  the  rear 
of  his  car  on  the  return  trip  to  the  city.    The  motorman,  one  Con- 
way, having  stopped  the  car  a  distance  of  from  two  and  a  half  to 
five  feet  from  the  trailer  car,  the  plaintiff  went  between  the  t^^o 
cars  for  the  purpose  of  coupling  them,  and,  standing  somewhat 
to  one  side  and  holding  the  drawhead  and  pin,  one  in  each  hand, 
made  a  signal  to  the  motorman  to  move  his  car  up  in  order  to  make 
the  coupling.    The  plaintiff  says  that  after  the  signal  was  given, 
the  car  came  so  quickly  that  he  remembered  nothing,  except  that 
it  caught  him  and  crushed  him  between  it  and  the  trailer.    The 
plaintiff  had  been  for  some  time  running  on  this  particular  line, 
but  says  that  he  had  never  before  had  Conway  as  a  motorman. 
Conway  testifies  that  when  he  received  the  signal  to  close  upon  the 
trailer,  he  put  on  only  what  is  called  one  notch  of  power,  the  least 
that  would  serve  to  move  the  cai;.    The  plaintiff  says  that  from  his 
five  years'  experience  in  motor  cars,  it  could  not  have  come  as 
quickly  as  it  did  without  more  than  two  notches  of  power.     lie 
also  says  that  it  was  slightly  upgrade  at  that  point,     and    more 
power  would  be  required  on  that  account.    There  was  testimony 
of  two  or  three  witnesses,  who  were  1^^  or  2  blocks  away,  tha*^ 
their  attention  was  called  to  the  accident  by  hearing  the  crash  of 
the  two  cars  coming  together. 

The  negligence  charged  by  the  plaintiff's  statement  of  claim 
is  the  primary  negligence  of  the  defendant,  as  master,  in  employ- 
ing Conway,  the  motorman,  who,  it  was  alleged,  was  incompetent, 
to  the  knowledge  of  the  defendant,  or  in  retaining  him  in  its  em- 
ploy after  it  had,  or  should  have  had,  knowledge  of  his  incompe- 
tence. The  charge  of  negligence  is  not  entirely  clear  or  apt  in 
the  language  employed  to  express  it.  The  rule  of  law  invoked, 
however,  is  the  undoubted  one,  that  it  is  the  duty  of  the  master 
to  use  due  care,  that  is,  the  care  that  would  be  exercised  by  an 
ordinarily  prudent  man,  under  the  circumstances  of  the  particular 
case,  to  select  servants  competent  and  fit  for  the  performance  of 
the  duties  required  of  them.  This  care,  of  course,  must  have 
regard  to  the  character  of  the  employment  and  to  the  dangers 
that  may  result  to  others,  including  co-employees,  from  the  lack 
of  such  competence  or  fitness.  This,  as  we  have  said,  is  a  primary 
duty  of  the  master,  and  cannot  be  delegated  by  him  so  as  to  avoid 
responsibility  for  its  due  performance.  While  one  who  enters 
the  service  of  another  takes,  as  a  risk  of  his  employment,  the  risk 
of  negligence  of  a  fellow  servant,  he  never  assumes  the  risk  of 
the  negligence  of  the  master. 

The  charge  here  made,  that  the  injuries  suffered  by  the  plain- 
tiff were  due  to  the  negligence  of  the  defendant,  in  employing 
or  retaining  in  his  employ  one  who  was  incompetent  or  unfit  for 
the  service  required  of  him,  and  that  such  incompetence  or  unfit- 
ness was  known,  or  ought  to  have  been  known,  to  the  defendant 
prior  to  the  accident,  must  be  proved,  like  every  other  charge  of 
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negligence,  by  a  preponderance  of  testimony  to  the  satisfaction  of 
the  tribunal  trying  the  same.  The  burden  of  proof,  of  course, 
is  always  on  the  plaintiff. 

After  the  conculsion  of  the  testimony,  counsel  for  the  defense 
asked  for  binding  instructions  that,  under  all  the  evidence,  the 
verdict  should  be  for  the  defense,  and,  after  verdict  in  favor  of 
the  plaintiff,  made  a  motion  for  judgment  non  obstante  veredicto, 
under  the  Pennsylvania  statute.  Assignments  of  error  to  the  re- 
fusal of  the  court  to  allow  these  motions  were  duly  filed. 

After  a  careful  reading  of  the  testimony,  we  think  that  these 
assignments  should  not  be  allowed.  The  question  was  a  close 
one,  but  we  think  there  was  evidence  to  be  submitted  to  the  jury, 
tending  to  show  the  incompetence  and  unfitness  of  the  motorman 
for  the  position  in  which  he  was  placed ;  also  tending  to  show  that 
the  defendant  had  knowledge,  or  might  have  had  knowledge, 
by  due  inquiry,  of  such  incompetence  and  unfitness;  and  also 
evidence  tending  to  show  that  the  action  of  motorman,  which  oc- 
casioned the  accident,  was  due  to  such  incompetence  and  unfitness. 
As  to  all  three  of  the  points  just  mentioned,  it  is  incumbent  upon 
the  plaintiff  to  satisfy  the  jury.  We  by  no  means  intend  to  be 
understood  as  saying  that  there  was  such  a  preponderance  of 
evidence  as  should  satisfy  the  jury  on  this  point,  or  that  the  jury 
might  not  have  found  that  the  specific  negligence  charged  against 
the  defendant  had  not  been  proved,  but  merely  that  there  were 
facts  proved  in  the  case  from  which  the  jury  might,  in  the  exercise 
of  their  judgment,  infer  such  negligence,  and  that  the  court  were 
therefore  justified  in  submitting,  with  proper  instructions,  the 
question  to  the  jury. 

The  third  specification  of  error  raises  the  interesting  ques- 
tion, whether  prior  specific  acts  of  alleged  negligence  on  the  part 
of  the  motorman  can  be  submitted  to  the  jury,  in  order  to  estab- 
lish his  incompetency  or  unfitness.  This  question  is  a  difficult 
one.  and  the  decisions  of  the  courts  have  not  been  uniform  in  re- 
gard to  it.  On  the  one  hand,  it  is  held  that  only  evidence  of  gen- 
eral reputation  of  incompetency  or  unfitness,  and  not  knowledge 
of  specific  acts  of  negligence,  can  be  admitted  to  make  a  master 
amenable  to  the  charge  of  negligence  in  selecting  a  servant. 
"Character,"  says  the  Supreme  Court  of  Pennsylvania,  in 
Frazier  v,  P.  R.  R.,  38  Pa.  104,  80  Am.  Dec.  467,  ''grows  out  of 
special  acts,  but  is  not  proved  by  them.  Indeed  special  acts  do 
\try  often  indicate  frailties  or  vices  that  are  altogether  contrary 
to  the  character  actually  established.  *  *  *  Besides  this,  or- 
dinary care  implies  occasional  acts  of  carelessness,  for  all  men 
are  fallible  in  this  respect,  and  the  law  demands  only  the  ordinary." 
This  is  true,  and  the  courts  constantly  make  the  discrimination, 
where  the  question  is  as  to  the  veracity  of  a  party  or  witness, 
between  character  or  reputation  and  specific  acts  of  falsehood. 
But  it  would  be  unphilosophical  and  do  violence  to  the  common 
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sense  and  experience  of  mankind,  to  say  that  there  may  not  be 
repeated  specific  acts  showing  incompetence  or  unfitness  in  a  par- 
ticular employment,  or  a  continued  line  of  conduct  amounting  to 
a  habit  of  negligence  in  the  performance  of  a  given  duty,  as  would 
render  one,  with  knowledge  of  such  specific  acts  or  such  a  habit 
on  the  part  of  the  person  he  was  about  to  employ,  negligent  of 
his  duty  to  those  who  should  thereafter  come  within  the  danger 
of  such  incompetence  or  negligence.     But  we  have  no  hesitation, 
where  the  question  is  as  to  nes^ligence  of  the  master  in  retaining 
a  servant  in  his  employ  after  he  knows,  or  has  reason  to  know, 
that  he  is  incompetent  or  unfit  for  the  service  for  which  he  is  em- 
ployed, in  holding  that  previous  specific  acts  of  the  servant,  tend- 
ing to  show  incompetence  or  unfitness  on  his  part,  which  were 
or  should  have  been  known  by  the  master,  are  admissible  in  proof 
of  the  master's  negligence.     The  practical  application     of     this 
proposition  requires  to  be  guarded  by  such  instructions  from  the 
court  as  shall  make  clear  the  essential  difference  between  mere 
negligence  and  incompetency.    A  man  perfectly  competent  in  all 
respects  for  the  duty  he  undertakes  to  perform,  may  occasionally 
be  negligent,  so  that  one  or  two  specific  acts  of  negligence  do  not 
prove  incompetence.     It  must  be  either  shown  that  the  so-called 
negligent  acts  were  the  result  of  incompetence,  or  were  of  such 
a  character  and  so  constantly  committed  as  to  constitute  a  habit 
of  negligence,  rendering  the  servant  unfit  to  be  retained  in  his 
position,  for  unfitness,  as  well  as  incompetency,  is  a  disqualifica- 
tion for  employment.     A  man  may  be  in  the  abstract  competent 
for  the  work  in  hand ;  that  is.  he  may  be  mentally  alert,  quick  of 
comprehension  and  understanding,  and  possessing  the  requisite 
experience  and  skill  for  the  performance  of  the  duty  assigned 
him,  but  he  may  be  so  unfit,  by  reason  of  habits  of  intoxication 
or  reckless  carelessness,  as  to  render  a  master  negligent  who  know- 
ingly employs  him. 

Keeping  in  mind  these  distinctions,  we  come  to  consider  the 
specifications  of  error  pertinent  thereto.  The  two  specific  ac- 
cidents in  which  the  motorman,  Conway,  was  concerned,  and 
which  were  adduced  to  show  incompetence  on  his  part,  taken  by 
themselves,  hardly  present  sufficient  ground  for  the  inference 
sought  to  be  drawn  from  them.  Their  character  is  principally 
proved  by  the  motorman  himself,  and  his  explanation  of  the  cir- 
cumstances under  which  they  occurred  would  seem  to  exonerate 
him  from  responsibility  or  blame.  In  one  case,  he  testifies  that 
he  ran  into  the  rear  of  a  car  which  had  suddenly  stopped  by  rea- 
son of  bumping  into  another  car  ahead  of  it.  As  it  was  in  the 
early  hours  of  a  November  morning,  and  very  foggy,  he  testifies 
that  he  could  only  see  ahead  as  far  as  his  headlight  shone,  about 
15  yards,  and  that  the  fog  had  made  the  rails  so  slippery  that, 
by  reason  thereof,  he  was  imable  to  stop  his  own  car  in  time  to 
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avoid  the  collision.      In  the  other  case,  which  happened  in  the 
previous  September,  he  testified  as  follows: 

"The  Rebecca  Street  car  was  going  ahead  of  me,  up  Preble 
avenue,  and  there  is  a  bridge  there  for  the  people  going  up  Cali- 
fornia avenue,  and  just  as  his  car  was  passing,  an  old  man  got 
oflF  the  bridge  and  signaled  for  the  motorman  ahead  of  me  to 
stop  the  car.  It  was  not  a  regular  stop,  and  I  was  coming  after 
him  about  50  yards,  and  before  I  could  stop  my  car,  I  slightly 
touched  him."  " 

This  is  practically  the  only  evidence  as  to  the  happening  of  the 
two  accidents,  evidence  of  which  was  introduced,  not  to  show 
negligence,  for  that  would  not  have  been  pertinent,  but  to  show  in- 
competence. Standing  alone,  they  do  not  have  probative  force 
in  that  respect,  and  should  have  been  withdrawn  from  the  consid- 
eration  of   the  jury. 

There  was,  however,  other  evidence  undoubtedly  pertinent,  as 
tending  to  show  incompetence.    This  was  the  testimony  of  sev- 
eral of  the  conductors  and  motormen  who  daily  congregated,  to 
the  number  of  30  or  40,  in  the  car  barn,  to  the  effect  that  the  re- 
putation of  Conway,  for  competence  as  a  motorman,  was  bad. 
This  testimony  was  objected  to,  on  the  ground  that  it  was  not 
general   reputation   and   only  confined  to   a   class.     We   think, 
however,  that  reputation  or  character  in  a  special  employment 
or  calling,  is  competently  proved — indeed,  is  best  proved,  as  it 
exists  among  those  of  the  same  calling.    It  is  the  general  reputa- 
tion among  those  best  capable  of  forming  an  opinion  in  regard 
to  the  same.     This  testimony,  however,  is  not  conclusive,  and 
should  be  of  such  a  character  as  to  satisfy  the  jury  that  it  should 
have  come  to  the  knowledge  of  the  defendant. 

Undoubtedly,  great  weight  was  added  to  this  evidence  of  reputa- 
tion by  the  admission  of  the  testimony  in  regard  to  the  previous 
accidents  to  which  reference  has  been  made,  and  the  court,  with 
entire  correctness  and  fairness,  submitted  to  the  jury  the  general 
questions  as  to  reputation  and  as  to  the  facts  surrounding  the  ac- 
cidents. But  our  attention  has  been  called  to  certain  language 
used  by  the  learned  judge  of  the  court  below,  as  set  forth  in  the 
last  four  assignments  of  error.  Speaking  of  the  first  of  the  two 
prior  accidents,  the  learned  judge  used  this  language : 

** Would  you,  if  you  were  trying  that  case,  say  that  the  motor- 
man  was  guilty  of  negligence,  or  was  it  the  result  of  his  in- 
competency, which  would  be  the  same  thing?'* 

This,  of  course,  is  erroneous,  in  view  of  the  distinctions  which 
we  have  heretofore  endeavored  to  point  out.  A  merely  negligent 
act,  and  an  act  which  is  the  result  of  incompetence,  are  not  the 
same  thing.  As  we  have  already  pointed  out,  he  may  have  been 
entirely  competent,  and  yet  have  committed  an  act  of  negligence. 
In  speaking  of  the  second  accident,  this  language  is  used : 
"Was  he  incompetent  in  the  operation  of  his  car  on  Preble  ave- 
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nue  ?  Was  his  conduct  negligent  ?  Now  you  see  you  must  deter- 
mine the  fact  of  this  accident  as  bearing  upon  the  question  of  in- 
competency. Of  course,  if  he  could  have  avoided  either  of  these 
accidents  with  the  skill  that  a  motorman  is  supposed  to  have,  in 
running  a  car,  then  it  would  be  the  result  of  his  negligence,  and 
it  would  be  evidence  of  his  incompetency,  so,  you  see  that  you  are 
to  determine  that." 

The  use  of  this  language  was  evidently  the  result  of  inadvert- 
ence on  the  part  of  the  trial  judge,  but  this  inadvertence,  in  the 
course  of  the  delivery  of  an  oral  charge,  could  hardly  fail  to  con- 
fuse in  the  minds  of  the  jury  the  distinction  that  exists  between 
incompetence  and  the  mere  negligence  of  one  who  is  competent, 
and  tended  to  give  a  probative  force  to  the  occurrence  of  these 
prior  accidents,  to  which  they  were  not  properly  entitled.  Special 
care  is  required  in  a  case  like  the  one  at  bar,  to  avoid  possible 
confusion  in  this  regard,  by  fully  explaining  to  the  jury  the  dis- 
tinction to  which  we  have  adverted. 

For  the  reasons  stated,  the  judgment  below  is  reversed,  and  a 
venire  dc  novo  ordered. 


Bennett  v,  Chicago  City  Ry.  Co. 

(Supreme  Court  of  Illinois,   Dec.  22,  1909.     Rehearing  Denied  Feb. 

2,  1910.) 

[90  N.  E.  Rep.  735.] 

Master  and  Servant — Fellow  Servants — Who  Are — Question  of  Law 
and  Fact. — Whether  servants  of  a  common  master  are  fellov/  serv- 
ants is  a  mixed  question  of  law  and  fact,  as  the  definition  of  "fellow 
servants"  is  a  question  of  law,  while  the  question  of  the  relation  of 
fellow  servants  is  one  of  fact,  unless  the  undisputed  evidence,  with 
legitimate  inferences,  is  such  that  all  reasonable  men  must  reach  the 
same  conclusion,  in  which  case  it  is  a  question  of  law. 

Master  and  Servant — "Fellow  Servants" — Who  Are.* — To  create 
the  relation  of  fellow  servants,  the  servants  must  be  directly  co- 
operating with  each  other  in  the  same  work,  or  their  duties  must  be 
such  as  to  bring  them  into  habitual  association,  so  as  to  afford  them 
the  power  and  opportunity  of  exercising  a  mutual  influence  on  each 
other  promotive  of  proper  caution. 

Master  and  Servant — Fellow  Servants — Who  Are.* — A  conductor  on 
a  cable  car  operated  on  a  street,  and  a  motorman  on  an  electric  car 

*For  the  authorities  in  this  series  on  the  subject  of  the  different  de- 
pr.rtmcnt  I'mit^.t'Vn  of  tb^  ffHow  servant  r"lc.  sec  last  foot-rot<*  of 
Loiii^viPe  &  X.  R.  Co.  v.  Clrrk  (Kv.\  29  R.  R.  P.  .595,  52  Am.  f^-  Eng. 
P.  Cps.,  X.  S..  ;"^95:  foi^rtb  ^'ort-rote  '^  f  Tnd'pnPD'^lis  etc..  Cc.  v,  Kinney 
(Tnd.),  .31  R.  R.  R.  264,  54  Am.  &  Er\%.  R.  Cns.,  N.  S.,  264. 
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operated  by  the  same  company  on  a  street  crossing  the  first  at  right 
angles,  are  not  as  a  matter  of  law  fellow  servants,  where  the  em- 
ployees on  the  two  lines  are  under  the  control  of  different  superin- 
tendents in  charge  of  different  car  barns,  and  the  lines  are  not 
operated  on  a  schedule  requiring  the  meeting  of  the  cars  at  the  cross- 
ing, though  rules  of  the  company  require,  when  cars  on  the  lines  meet 
at  the  crossing,  that  cable  cars  shall  have  the  right  of  way,  and  though 
on  a  signal  from  the  gripman  the  motorman  may  cross  first. 

Trial^Instructions — Construction  as  a  Whole — Effect  of  Error. — 
Where  the  court  correctly  instructed  on  the  burden  of  proof,  and  the 
instructions,  when  taken  together,  did  not  mislead  the  jury  on  the 
question,  the  error,  if  any,  in  a  charge  on  the  subject,  was  not  ground 
for  reversal. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence 
— Question  for  Jury. — Whether  a  conductor  on  a  cable  car  injured  in 
a  collision  with  an  electric  car  at  a  crossing  was  guilty  of  contribu- 
tory negligence  held,  under  the  evidence,  for  the  jury. 

Appeal  and  Error — Harmless  Error — Instructions. — Where  the  ver- 
dict was  not  inconsistent  with  the  hypothesis  that  everything  testified 
to  by  the  witnesses  of  the  defeated  party  was  true,  the  error,  if  any^ 
in  a  charge  that  the  jury  might  consider  the  fact  that  any  witness  was 
in  the  employ  of  either  of  the  parties  in  determining  the  weight  of 
the  testimony,  was  not  reversible. 

Evidence — Best  Evidence. — The  best  evidence  of  the  fact  that  a  mas- 
ter has  a  rule  imposing  a  duty  on  a  servant  is  the  rule  itself,  so  that 
it  is  not  error  to  refuse  to  permit  the  servant  to  testify  as  to  his  duty. 

Master  and  Servant — Issues — Rules  of  Employment — Evidence. — 
Where  there  was  no  contention  that  a  rule  of  the  master  was  ha- 
bitually violated  .with  his  knowledge,  proof  that  the  servants  cus- 
tomarily obeyed  the  rule  was  properly  excluded. 

Master  and  Servant — Injury — Declaration. — The  declaration,  in  an 
action  for  injuries  to  a  servant  through  the  negligence  of  a  co-serv- 
ant, must  expressly  allege  that  the  latter  was  not  a  fellow  servant, 
or  it  is  demurrable. 

Pleading — Defects — Aider  by  Verdict. — W^here  the  declaration,  in 
an  action  for  injuries  to  a  servant  through  the  negligence  of  a  co- 
servant,  set  out  the  facts  showing  the  relation  of  the  parties,  and  the 
issue  joined  required  on  the  trial  proof  of  the  facts,  the  defect  in  the 
declaration,  due  to  the  failure  to  expressly  allege  that  the  co-servant 
was  net  a  fellow  servant,  was  cured  by  the  verdict  and  was  sufficient 
as  against  a  motion  in  arrest. 

Pleading — Sufficiency — Verdict. — Where  there  is  an  entire  verdict 
on  several  counts  in  favor  of  plaintiff,  it  will  not  be  set  aside  because 
the  declaration  containing  one  or  more  good  counts  contains  a  de- 
fective count. 

Dunn,  Cartwright,  and  Hand,  JJ.,  dissenting. 

Appeal   from   Branch  Appellate  Court,  First  District,  on  ap- 
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peal   from  Superior  Court,  Cook  County;  Arthur     H.     Frost, 
Judge. 

Action  by  Adolph  Bennett  against  the  Chicago  City  Raihvay 
Company.  From  a  judgment  of  the  Appellate  Court  (141  III. 
App.  560)  affirming  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

S.  S,  Page  and  C.  Le  Roy  Brown  (John  R.  Harringtofi,  of 
counsel),  for  appellant. 

Jafnes  B,  McGrath,  for  appellee. 

Carter,  J.  This  is  an  action  on  the  case  brought  by  the  ap- 
pellee against  appellant  in  the  superior  court  of  Cook  county  for 
injuries  alleged  to  have  occurred  on  the  afternoon  of  June  14, 
1902.  A  judgment  for  appellee  was  recovered  in  the  trial  court, 
which,  on  appeal,  was  affirmed  by  the  Appellate  Court,  and  the 
record  is  brought  here  by  appeal  for  further  review. 

At  the  close  of  appellee's  evidence,  and  again  at  the  close  of 
all  the  evidence,  appellant  requested  the  court  to  direct  a  verdict 
in  its  favor  as  to  each  of  the  five  counts  in  the  declaration.  This 
last  motion  was  sustained  as  to  the  second,  fourth,  and  fifth 
counts,  and  overruled  as  to  the  first  and  third  counts,  and  the 
case  was  submitted  to  the  jury  on  the  two  last-named  counts.  It 
is  contended  that  the  instructions  as  to  both  these  counts  should 
have  been  given  because  the  court  should  have  held,  under  the 
facts  in  this  case,  as  a  matter  of  law,  that  appellee  was  a  fellow 
servant  with  the  person  whose  negligence  caused  his  injury. 

On  the  date  of  the  accident  the  appellant  was  operating  double- 
track  street  railways  on  Cottage  Grove  avenue  and  Sixty-Third 
street,  which  crossed  each  other  at  right  angles;  Sixty-Third 
street  running  east  and  west,  and  Cottage  Grove  avenue  north 
and  south.  The  cars  on  Cottage  Grove  avenue  were  operated 
by  a  cable  and  ran  out  of  car  barns  at  Thirty-Ninth  street  and 
Cottage  Grove  avenue.  The  employees  on  that  line  were  under 
the  control  and  direction  of  James  H.  Flynn,  as  superintendent. 
The  Sixty-Third  street  cars  were  operated  by  electricity  and  were 
sent  from  car  barns  at  Sixty-First  and  State  streets,  and  the  em- 
ployees of  this  line  were  under  the  control  and  direction  of  an- 
other superintendent  than  Mr.  Flynn.  At  the  time  of  the  acci- 
dent, appellee  was  conductor  on  the  rear  car  of  a  Cottage  Grove 
avenue  train  consisting  of  a  grip  car  and  two  open  passenger  cars, 
the  seats  of  which  extended  crosswise  of  the  cars.  Under  the 
rules  of  the  company,  it  was  appellee's  duty  to  be  upon  the  rear 
platform  at  crossings  and  intersections,  so  as  to  observe  teams  or 
other  obstructions  upon  the  track  and  avoid  collisions  or  other 
danger.  It  was,  however,  also  his  duty  to  look  after  his  passen- 
gers, collect  fares,  and  give  transfers.  In  order  to  discharge  these 
duties,  it  was  necessary  for  him  to  pass  from  one  end  of  the  car 
to  the  other  on  the  running  board.    Appellee  was  on  the  running 
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board  on  the  west  side  of  his  car,  collecting  fares  and  giving  out 
transfers,  with  his  face  to  the  car  and  his  back  to  the  west,  when 
the  Sixty-Third  street  intersection  was  being  crossed.     By  the 
rules  of  the  company  the  cable  trains  on  Cottage  Grove  avenue 
had  the  right  of  way  at  the  crossing,  and,  if  cars  on  the  two  dif- 
ferent lines  arrived  at  the  crossing  at  the  same  time,  it  was  the 
duty  of  the  motorman  on  the  Sixty-Third  street  car  to  stop  and 
let  the  cable  train  pass.    The  evidence  tends  to  show  that  some- 
times a  O^ttage  Grove  car  would  find  its  track  near  the  crossing 
obstructed  by  teams  or  otherwise,  and  in  such  case,  if  a  trolley 
car  was  waiting,  the  gripman  on  the  Cottage  Grove  avenue  car 
would   indicate,  by  nodding  his  head  to  the  motorman  on  the  trol- 
ley car,  that  he  might  cross  ahead  of  the  cable  car.     When  an 
electric  car  stopped  to  permit  a  cable  car  to  clear  the  crossing,  the 
cars  would  not  ordinarily  be  closer  than  40  feet  to  each  other. 
There  is  no  evidence  of  any  communication  between  the  employees 
on  the  two  car  lines,  except  the  occasional  indication  that  might 
be  given  by  the  gripman  on  the  Cottage  Grove  car  to  the  motor- 
man  to  pass  ahead  across  the  intersection,  as  stated  above.    The 
evidence  shows  that  while  the  Cottage  Grove  avenue  car  on  which 
appellee  was  conductor  was  passing  over  the  intersection  and  go- 
ing not  to  exceed  two  miles  per  hour,  having  slowed  down  to  make 
a  stop  on  the  south  side  of  Sixty-Third  street,  an  electric  car  go- 
ing east  on  Sixty-Third  street  ran  into  the  Cottage  Grove  avenue 
car,  injuring  appellee  severely.    The  evidence  also  tends  to  show 
that  when  a  short  distance  from  Cottage  Grove  avenue  the  motor- 
man  made  an  attempt  to  stop  the  trolley  car ;  but  the  tracks  were 
so  greasy  and  slippery  that  the  car  did  not  respond  readily  to  the 
brake.     There  was  an  elevated  railroad  on   Sixty-Third  street, 
which  contributed  to  keep  the  tracks  greasy  and  slippery.     The 
motorman  applied  the  brakes;  but  the  wheels  kept  sliding.     He 
then  reversed  the  power  and  put  sand  on  the  track  and  made  ev- 
ery effort  to  stop  the  car,  which  gradually  slowed  down  but  con- 
tinued moving  slowly  eastward,  running  into  the  last  car  of  the 
cable  train  and  striking  appellee,  who  was  standing  on  the  run- 
ning board.    On  this  state  of  facts,  were  appellee  and  the  motor- 
man  on  the  Sixty-Third  street  car  fellow  servants    as    a    matter 
of  law? 

Whether  two  persons,  servants  of  a  common  master  in  a  given 
case,  are  fellow  servants,  is  a  mixed  question  of  law  and  fact. 
Lake  Erie  &  Western  Railroad  Co.  v.  Middleton,  142  III.  550, 
32  N.  E.  453.  The  definition  of  "fellow  servants"  is  a  question 
of  law.  Indianapolis  &  St.  Louis  Railroad  Co.  v.  Morgenstern, 
160  111.  216;  Hartley  v.  Chicago  &  Alton  Railroad  Co.,  197  111. 
440, 64  N.  E.  382.  The  question  of  the  relation  of  fellow  servants 
is  ordinarily  one  of  fact,  and  only  becomes  a  question  of  law  when 
there  is  no  dispute  with  reference  to  the  facts,  and  the  evidence, 
with  all  legitimate  inferences  to  be  drawn  therefrom,  is  such  that 
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all  reasonable  and  intelligent  men  must  reach  the  same  conclusion. 
Illinois  Southern  Railway  Co.  v,  Marshall,  210  111.  562,  71" N.  E. 
597,  66  L.  R.  A.  297 ;  Chicago,  Rock  Island  &  Pacific  Railway  Co. 
V,  Strong,  228  III.  281,  81  N.  E.  1011 ;  Chicago  &  Eastern  Illinois 
Railroad  Co.  zf.  DriscoU,  176  111.  330,  52  N.  E.  921.  By  the  de- 
cisions in  this  state  the  exemption  of  the  master  from  liability  is 
confined  within  narrower  limits  than  those  usually  recognized 
by  other  courts.  Under  the  rule  as  laid  down  in  this  state,  to 
create  the  relation  of  fellow  servants  the  servants  must  be  di- 
rectly co-operating  with  each  other  in  a  particular  work  at  the 
time  of  the  injury,  or  their  usual  duties  must  be  such  as  to  bring 
them  into  habitual  association  so  as  to  afford  them  the  power 
and  opportunity  of  exercising  a  mutual  influence  upon  each  other 
promotive  of  proper  caution.  North  Chicago  Rolling-Mill  Co. 
V.  Johnson,  114  111.  57,  29  N.  E.  186.  The  reasons  for  this  doc- 
trine were  fully  discussed  and  the  authorities  reviewed  by  this 
court  in  Chicago  &  Northwestern  Railroad  Co  v,  Moranda,  93  III. 
302,  34  Am.  Rep.  168,  and  that  rule  has  been  consistently  followed 
by  this  court  since  that  time.  In  that  case  it  was  said  that  the 
rule  of  respondent  superior  rested  upon  the  consideration  of  pub- 
lic policy  and  is  founded  on  the  expediency  of  placing  the  risk 
upon  those  who  can  best  guard  against  it,  and  that  the  liability  of 
the  master  turned  upon  the  same  consideration.  In  Chicago  City 
Railway  Co.  v.  Leach,  208  III.  198,  205,  70  N.  E.  222,  224  (100 
Am.  St.  Rep.  216),  this  court  said  on  this  subject:  "This  is  the 
principle  underlying  the  application  of  the  doctrine  whether  it 
was  adopted  on  grounds  of  public  policy  or  because  the  risk  is 
assumed  by  the  servant  in  entering  the  service,  and  the  relation 
is  made  to  depend  upon  the  existence  of  association  between  serv- 
ants which  enables  them,  better  than  the  employer,  to  guard 
against  risks  or  accidents  resulting  from  the  negligence  of  each 
other." 

It  is  not  claimed  by  counsel  for  appellant  that  appellee  was  a 
fellow  servant  of  the  motor  man  on  the  electric  car  under  the  first 
branch  of  this  rule ;  but  it  is  insisted  that  under  the  second  branch 
the  two  men  were  fellow  servants  as  a  matter  of  law.  It  is  argued 
that  this  relationship  does  not  rest  upon  the  personal  acquaint- 
ance between  appellee  and  the  motorman,  but  upon  whether  the 
classes  of  employees  to  which  they  respectfully  belong  are  fellow 
servants.  Under  the  decisions  in  this  state  the  relationship  of 
fellow  servants  does  not  necessarily  depend  upon  personal  ac- 
quaintanceship alone,  or  the  length  of  time  persons  have  worked 
together.  World's  Columbian  Exposition  v.  Lehigh,  196  III.  612, 
63  N.  E.  1089;  Chicago  City  Railway  Co.  v.  Leach,  supra;  Chi- 
cago &  Eastern  Illinois  Railroad  Co.  v.  White,  209  III.  127,  70  N. 
E.  588.  The  rule  established  in  this  state  holding  that  certain 
persons  are  fellow  servants,  however,  has  as  its  basis,  in  some 
measure  at  least,  such  personal  relation  and  association  between 
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them  as  to  afford  an  oppcrtunily  and  power  to  influence  each 
other  through  proper  caution,  by  counsel,  advice,  or  example, 
whether  under  the  first  or  the  second  branch  of  the  rule.  Pagels 
V.  Meyer,  193  111.  172,  179,  61  N.  E.  1111,  1113.  This  court  in 
that  case  said:  "Where  they  are  brought  together  in  direct  co- 
operation in  the  performance  of  a  particular  work,  *  *  * 
they  have  such  opportunity  and  power  and  are  brought  within  the 
relation  required  by  the  rule.  Where  their  usual  duties  bring 
them  into  habitual  association,  the  association  must  be  sufficiently 
personal  to  furnish  the  same  opportunity  and  power  to  exercise 
an  influence  upon  each  other  promotive  of  proper  caution." 

It  is  most  earnestly  urged  by  appellant  that  under  the  reason- 
ing of  this  court  in  Chicago  City  Railway  Co.  v.  Leach,  supra,  the 
motormen  and  conductors  on  the  Sixty-Third  street  line,  as  a  mat- 
ter of  law,  were  fellow  servants  with  the  gripmen  and  conductors 
of  the  Cottage  Grove  avenue  line  under  the  second  branch  of 
this  rule,  and  that  therefore  the  motorman  here  in  question  and 
appellee  necessarily  were  fellow  servants  under  that  branch  of 
the  rule.  An  examination  of  the  authorities  shows  that  it  is  not 
always  easy  to  define  who  are  to  be  considered  as  "fellow  serv- 
ants," within  the  rule  laid  down  by  this  court.  Doubtful  cases 
may  arise  in  which  it  will  be  difficult  to  say,  as  a  matter  of  law, 
whether  or  not  certain  persons  are  fellow  servants.  It  may  be 
true  that  there  are  expressions  in  the  various  cases  on  this  sub- 
ject which,  without  reference  to  the  special  facts  in  the  given  case, 
may  seem  incapable  of  being  reconciled ;  but  we  think  there  is  no 
real  conflict  in  the  decisions,  viewed  in  the  light  of  each  particu- 
lar set  of  facts.  Under  the  decisions  it  is  not  sufficient  to  consti- 
tute two  persons  fellow  servants  simply  that  they  are  working  for 
the  same  master;  but  they  must  be  brought  into  such  relation, 
either  by  directly  co-operating  in  the  same  work  at  the  time  of  the 
injury  or  by  their  usual  and  habitual  duties,  that  they  may  exer- 
cise an  influence  upon  each  other  promotive  of  their  mutual 
safety.  In  addition  to  the  authorities  already  cited,  the  following, 
among  many  others,  sustain  this  rule :  Chicago  &  Northwestern 
Railway  Co.  v.  Moranda,  108  111.  576 ;  Chicago  &  Eastern  Illinois 
Railroad  Co.  v,  Geary,  110  111.  383;  Abend  z/.  Terre  Haute  & 
Indianapolis  Railroad  Co.,  Ill  111.  202,  S3  Am.  Rep.  616;  Chicago 
&  Alton  Railroad  Co.  v,  Hoyt,  122  111.  369,  12  N.  E.  235 ;  Mobile 
&  Ohio  Railroad  Co.  v,  Massey,  152  111.  144,  38  N.  E.  787;  Louis- 
ville, Evansville  &  St.  Louis  Railroad  Co.  v.  Hawthorn.  147  111. 
226,  35  N.  E.  534;  Chicago  &  Alton  Railroad  Co.  v.  O'Brien.  155 
111.  630.  40  N.  E.  1023 ;  Leeper  v.  Terre  Haute  &  Indianapolis 
Railroad  Co..  162  111.  215,  44  N.  E.  492:  Chicago  &  Alton  Rail- 
road Co.  V.  House,  172  111.  601.  50  N.  E.  151 ;  Mever  r,  Illinois 
Central  Railroad  Co.,  177  111.  591,  52  N.  E.  848:  Duffv  r,  Kivilin, 
^95  111.  630,  63  N.  E.  503 ;  Chicago  &  Alton  Railroad  Co.  v.  Wise, 
206  111.  453,  69  N.  E.  500 ;  Indiana,  Illinois  &  Iowa  Railroad  Co. 
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V.  Otstot,  212  III.  429,  72  N.  E.  387;  Illinois  Steel  Co  v.  Ziem- 
kowski,  220  III.  324,  77  N.  E.  190,  4  L.  R.  A.  (N;  S.)  1161. 

Ihe  facts  in  this  case  are  readily  distinguishable  from  those 
in  the  Leach  Case,  supra.  In  that  case  the  grip  car  and  trailer  of 
one  servant  ran  immediately  behind  the  grip  car  and  trailer  of 
the  other  servant,  and  it  was  the  duty  of  the  one  servant  so  to 
manage  his  grip  car  and  trailer  as  not  to  run  into  the  train  im- 
mediately in  front  of  him.  The  duties  of  the  employees  on  the 
two  trains  were  such  as  to  bring  them  into  habitual  association, 
so  they  would  have  an  opportunity  to  influence  each  other  by  ad- 
vice and  caution.  Then,  too,  they  ran  out  of  the  same  car  bam 
and  were  under  the  control  and  direction  of  the  same  superin- 
tendent. In  this  case  there  was  nothing  in  the  rules  of  the  com- 
pany under  which  the  two  car  lines  were  operated  which  required 
the  meeting  of  the  cars  at  this  crossing.  While  such  meeting  was 
reasonably  to  be  expected  occasionally,  when  it  occurred  it  was 
by  mere  chance  and  not  in  accordance  with  any  fixed  rule.  In 
other  words,  the  two  lines  were  not  operated  on  a  schedule  re- 
quiring particular  trains  to  connect  and  exchange  passengers  at 
this  crossing.  It  is  true,  the  rules  provided  that  when  two  trains 
on  these  two  lines  met  at  Sixty-Third  street  and  Cottage  Grove 
avenue  the  Cottage  Grove  avenue  cars  should  usually  have  the 
right  of  way;  but  the  proof  showed  that  sometimes,  when  trains 
thus  met  at  the  crossing,  upon  a  signal  from  the  Cottage  Grove 
avenue  gripman  the  motorman  on  the  Sixty-Third  street  car  would 
run  his  car  across  ahead  of  the  Cottage  Grove  avenue  car.  The 
rules  of  the  company  made  no  provision  on  this  latter  point,  and 
it  was  purely  a  question  of  proof  as  to  the  practice  among  the 
trainmen  of  the  two  lines.  The  trainmen  of  the  two  different 
lines  ran  out  of  different  barns  and  were  under  different  superin- 
tendents. Even  though  it  be  conceded  that  whether  the  appellee 
and  the  motorman  on  the  Sixty-Third  street  line  were  fellow  serv- 
ants depends  upon  whether  the  trainmen  on  the  Sixty-Third  street 
line,  considered  as  a  class,  were  fellow  servants  of  the  trainmen 
on  the  Cottage  Grove  avenue  line,  still  it  could  not  be  held,  as  a 
matter  of  law,  that  appellee  and  the  motorman  were  fellow  serv- 
ants. All  reasonable  minds  would  not  reach  the  same  conclusion 
on  this  question  on  the  facts  in  this  case.  That  question  was 
therefore  one  of  fact  that  was  properly  submitted  to  the  jury. 

Appellant  further  contends  that  the  court,  in  giving  instructions 
8  and  9,  erred,  because  these  instructions  erroneously  shifted  the 
burden  of  proof  on  the  fellow-servant  question.  We  are  dis- 
posed to  think  the  instructions  are  not  open  to  this  criticism. 
Furthermore,  the  jury  were  correctly  instructed  as  to  the  burden 
of  proof  in  other  instructions  given  on  behalf  of  appellant.  Tak- 
ing all  the  instructions  together,  we  do  not  think  the  jury  were 
misled  on  this  question. 

Appellant  further  contends  that  the  court  committed  error  in 
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refusing  to  direct  a  verdict  in  its  favor  because  appellee  was  guilty 
of  contributory  negligence  in  being  on  the  running  board  of  the 
car  at  the  time  he  was  injured.  On  this  record  it  was  a  question 
of  fact  for  the  jury  whether  the  circumstances  shown  excused  ap- 
pellee for  being  in  the  position  he  occupied,  or  whether  he  was 
guilty  of  such  negligence  as  would  prevent  a  recovery. 

It  is  further  contended  that  the  court  erred  in  instructing  the 
jury,  at  the  request  of  appellee,  that  they  might  consider  the  fact 
that  any  witness  in  the  case  had  been  or  was  in  the  employ  of 
the  plaintiff  or  defendant  in  determining  the  weight  that  ought 
to  be  given  the  testimony  of  such  witness.  This  instruction  was 
given  in  Donley  v,  Dougherty,  174  111.  582,  51  N.  E.  714,  and  it 
was  there  held,  on  the  facts  in  that  case,  that  the  court  did  not 
commit  substantial  or  reversible  error  in  so  doing.  We  are  dis- 
posed to  hold  that  the  instruction  is  not  accurate.  Under  some 
conditions  this  court  might  feel  that  it  was  so  far  misleading  as 
to  require  a  reversal  of  the  judgment ;  but  in  the  case  at  bar  we 
think  it  is  obvious  that  no  harm  resulted  to  appellant  from  its  be- 
ing given.  The  verdict  of  the  jury  is  not  inconsistent  with  the 
h>TX)thesis  that  everything  testified  to  by  appellant's  witnesses  is 
absolutely  true. 

Appellant  also  contends  that  the  court  committed  error  in  the 
admission  and  exclusion  of  evidence.  It  is  argued  that  the  court 
erred  in  refusing  to  allow  appellant  to  ask  appellee  whether  it 
would  be  his  duty  to  report  an  act  of  negligence  on  the  part  of 
the  gripman,  motorman,  or  conductor.  If  appellant  had  any  rule 
prescribing  such  duty,  the  rule  would  have  been  better  evidence. 
There  was  no  error  in  this  ruling. 

It  is  also  insisted  that  the  court  erred  in  refusing  to  allow  ap- 
pellant to  prove  that  it  was  the  general  custom  of  conductors  to 
be  upon  the  rear  platforms  of  their  cars  at  the  time  they  were 
crossing  transfer  points.  Appellant's  rule  upon  this  subject  was 
put  in  evidence,  and  the  proffered  evidence  was  nothing  more 
than  an  attempt  to  show  that  the  conductors  customarily  obeyed 
the  rule.  Such  proof  would  not  have  added  anything  to  the  force 
of  the  rule.  Had  there  been  any  contention  that  the  rule  was 
habitually  violated  with  the  knowledge  of  the  company,  then  such 
evidence  as  to  custom  might  have  been  pertinent. 

A  motion  was  made  in  arrest  of  judgment,  based  on  the  con- 
tention that  neither  of  the  two  counts  upon  which  the  cause  was 
submitted  to  the  jury  was  sufficient  to  support  the  judgment.  The 
only  objection  pointed  out  to  the  third  count  is  its  omission  to 
aver,  in  express  language,  that  the  servant  through  whose  negli- 

Sice  appellee  was  injured  was  not  a  fellow  servant  with  him. 
is  count  should  have  so  stated.  Schillinger  Bros.  Co.  z'.  Smith, 
225  111.  74,  80  N.  E.  65.  While  in  this  respect  the  declaration  was 
demurrable,  it  does  not  offer  any  reason  for  arresting  the  judg- 
ment after  verdict.     The  facts  showing  the  relation  of  the  parties 
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are  fully  set  out  in  this  count,  and  the  issue  joined  was  such  as 
necessarily  required,  on  the  trial  proof  of  these  facts.  The  de- 
fect in  this  count  was  therefore  cured  by  the  veidict.  Cribben  v, 
Callaghan,  156  111.  549,  41  N.  E.  178;  Chicago  &  Alton  Railroad 
Co.  V.  Swan,  176  111.  424,  52  N.  E.  916;  1  Chitty's  PI.  (7th  Am. 
Ed.)  722;  Chicago  &  Eastern  Illinois  Railroad  Co.  v.  Hines,  132 
111.  161,  23  N.  E.  1021,  22  Am.  St.  Rep.  515;  Sargent  C.  v,  Bau- 
blis,  215  111.  428,  74  N.  E.  455.  This  being  so,  we  do  not  find  it 
necessary  to  decide  as  to  the  sufficiency  of  the  first  count  when 
questioned  on  motion  in  arrest  of  judgment.  Where  there  is  an 
entire  verdict  on  several  counts,  the  verdict  will  not  be  set  aside 
because  the  declaration  contains  a  defective  count  if  there  are 
one  or  more  counts  sufficient  to  sustain  a  verdict.  Consolidated 
Coal  Co.  V.  Scheiber,  167  111.  539,  47  N.  E.  1052;  Illinois  Central 
Railroad  Co.  v,  Welland,  179  111.  609,  54  N.  E.  300;  Bahimore  & 
Ohio  Southwestern  Railway  Co.  v.  Keck.  185  111.  400,  57  N.  E. 
197;  Swift  &  Co.  v,  Rutkowski,  182  111.  18.  54  N.  E.  1038. 

We  think  we  have  covered  all  the  material  points  raised  and 
insisted  upon  as  error. 

The  judgment  of  the  Appellate  Court  will  be  affirmed. 

Judgment  affirmed. 

Dunn,  J.,  dissents. 


State  cx  rcL  Greffet  ct  al.  v.  Williams,  Judge,  et  al. 

(Supreme  Court  of  Missouri,  March  7,  1910.    Rehearing  Denied  March 
30,   1910.     Dissenting  Opinion   March   30,   1910.) 

[127  S.  W.  Rep.  52.] 

Eminent  Domain — Condemnation  for  Railroads — Prerequisites  to 
I^ight. — A  railway  company  organized  under  Rev.  St.  1899,  c.  12,  art. 
2  (Ann.  St.  1906,  p.  894),  derives  from  the  state  authority  to  condemn 
lands  for  railroad  purposes,  and  not  from  a  city  or  other  municipality 
in  which  it  may  desire  to  enter,  and  it  need  not  first  procure  consent 
of  a  municipality  to  use  its  streets  as  a  prerequisite  to  its  legal  right 
to  condemn  private  property  for  such  purposes. 

Eminent  Domain — Condemnation  for  Railroads — Prerequisites  to 
Right. — It  does  not  concern  owners  of  city  property  sought  to  be  con- 
demned for  railroad  purposes  that  the  company  cannot  use  the  streets 
without  being  duly  authorized,  and  might  for  that  reason  be  unable  to 
reach,  use,  and  occupy  the  property. 

Eminent  Domain — Delegation  of  Power — Interurban  Railroads.—* 
Rev.  St.  1899,  c.  12,  art.  2,  §  1174a,  as  added  by  Act  March  19,  1907, 
provides  that  any  interurban  electric  railroad  corporation  shall  have 
the  same  rights  and  be  subject  to  the  same  liabilities  and  be  gov- 
erned by  the  same  powers,  laws,  limitations,  restrictions,  and  proceed- 
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ings  governing  railroads  in  such  article  for  condemnation  of  lands 
for  right  of  way  and  the  fencing  thereof.  Held,  that  this  section  was 
in  pari  materia  with  articles  2  and  7,  containing  the  law  of  eminent 
^  domain  for  steam  railroads,  and  in  express  terms  grants  to  interur- 
ban  railroads  all  the  powers  possessed  by  steam  railroad  companies 
to  condemn  property. 

Eminent  Domain — Power  of  Railroad  Company — Right  to  Ques- 
tion.— The  power  of  a  regularly  organized  and  chartered  railroad  com- 
pany chartered  to  construct  and  operate  a  railroad  for  public  use  in 
the  conveyance  of  persons  or  property  to  run  freight  trains  over  its 
track  cannot  be  questioned  in  a  condemnation  proceeding. 
Gantt,  Burgess,  and  Fox,  JJ.,  dissenting. 

In  Blanc.  Petition  for  prohibition  by  the  State,  on  the  relation 
of  Julius  E.  Greffet  and  another,  against  George  H.  Williams, 
Judge,  and  others.  A  preliminary  writ  is  quashed,  a  permanent 
writ  denied,  and  the  petition  dismissed. 

Relators  instituted  this  proceeding  in  this  court  on  August  5, 
1909,  against  the  respondents  to  prohibit  Kinsey,  Hufft,  and  Darst, 
respondents,  from  taking  any  action  as  commissioners  appointed 
by  Hon.  Geo.  H.  Williams,  one  of  the  judges  of  the  circuit  court 
of  the  city  of  St.  Louis,  to  assess  compensation  to  relators  for 
damages  sustained  by  them  in  a  proceeding  instituted  by  the  re- 
spondent the  St.  Louis  Electric  Terminal  Railway  Company  for 
the  purpose  of  condemning  a  lot  of  ground  owned  by  relators, 
situate  in  the  city  of  St.  Louis.    Judge  W^illiams  was  also  made  a 
party.    A  preliminary  writ  was  ordered  and  made  returnable  on 
the  first  day  of  the  October  term,  1909,  of  this  court.    Respond- 
ents filed  their  return  thereto,  and  relators  answered,  and  raised 
thereby  certain  questions  of  fact.     Thereupon,  by  agreement  of 
parties,  this  court  appointed  Hon.  Moses  Sale  of  the  city  of  St. 
Louis  referee  to  hear  the  evidence,  make  a  finding  of  the  facts, 
and  report  the  same  to  this  court.    In  compliance  with  that  order, 
the  referee  took  the  evidence,  found  the  facts,  and  reported  them 
to  this  court. 

While  the  record  covers  several  hundred  pages  of  printed  mat- 
ter, yet  the  facts  in  so  far  as  they  are  material  are  comparatively 
^€\v,  and  practically  undisputed,  which  are  substantially  as  fol- 
lows:  The  respondent  the  St.  Louis  Electric  Terminal  Railway 
Company  is  a  corporation  organized  and  incorporated  under  the 
^aws  of  this  state  in  pursuance  to  article  2,  c.  12,  Rev.  St.  1899 
(Ann.  St.  1906,  p.  894),  with  its  principal  office  in  the  city  of  St. 
Louis.    The  charter  of  said  company  authorized  and  empowered 
^^  to  construct,  maintain,  and  operate  a  standard  gauge  railroad 
fas  stated  in  the  language  of  counsel  for  respondents)  "for  the 
conveyance  of  persons  and  property  in  the  state  of  Missouri  from 
^.  point  on  or  near  the  west  bank  of  the  Mississippi  river,  in  the 
c^ty  of  St.  Louis,  running  thence  in  a  general  westerly,  thence 
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southerly,  thence  easterly,  and  thence  southerly  direction, 
to  a  point  at  or  near  the  west  bank  of  the  Mississippi  river, 
with  either  a  single  or  double  track,  with  spurs,  switches,  side 
tracks,  branch  lines,  terminal  facilities,  and  connections  from 
points  on  the  aforesaid  route  to  and  connecting  said  line  with 
the  various  bridges,  bridge  terminals,  ferries,  wharves,  ways,  land- 
ings, railroad  yards,  depots,  manufacturing  and  shipping  es- 
tablishments which  now  are  or  may  hereafter  be  constructed 
or  built,  providing  complete  and  continuous  terminal  facilities, 
connections,  and  accommodations  within  the  city  of  St.  Louis  for 
said  railway ;  and  said  railway  was  designed  and  intended  for  use 
in  connection  with,  the  bridge  of  the  St.  Louis  Electric  Bridge  over 
the  Mississippi  river  which  is  now  nearing  completion,  and  said 
road  and  said  bridge  are  intended  to  be  used  in  connection  with 
and  as  a  part  of  the  following  named  interurban  railroad  systems 
in  Illinois,  viz. :  The  Illinois  Central  Traction  Company,  the  St. 
Louis  &  Springfield  Railway  Company,  the  St.  Louis  &  North- 
eastern Railway  Company,  and  the  Danville  &  Edwardsville  Ter- 
minal Railroad  Company,  corporations  organized  under  the  laws 
of  the  state  of  Illinois,  in  the  state  of  Illinois,  and  which  said 
Illinois  corporations  have  constructed  a  system  of  interurban 
electric  railways  in  Illinois  several  hundred  miles  in  length,  ex- 
tending from  a  point  of  connection  with  the  St.  Louis  Electric 
Bridge  in  the  town  of  Venice,  III,  on  the  eastern  bank  of  the  Mis- 
sissippi river  opposite  St.  Louis,  and  connecting  various  towns 
and  cities  in  Illinois  with  each  other,  and  which  said  system  of 
interurban  electric  railways  in  Illinois  in  connection  with  the  St. 
Louis  Electric  Terminal  Railway  in  Missouri  is  designed  and  in- 
tended to  connect  the  city  of  St.  Louis  by  means  of  said  interur- 
ban electric  railway  companies  and  said  bridge  across  the  Mis- 
sissippi river  with  different  and  distant  towns  and  cities  in  Illinois 
and  other  states." 

By  an  ordinance  duly  enacted  and  approved  April  6,  1907,  the 
city  of  St.  Louis  authorized  the  respondent  railway  company  to 
construct,  operate,  and  maintain  a  single  or  double  track  electric 
railway  for  the  carriage  of  passengers,  mail  and  express  matter 
over,  along,  and  across  certain  designated  streets  in  the  city  of  St. 
Louis,  prescribing  the  conditions  on  which  said  railway  shall 
be  operated  and  prescribing  penalties  for  the  violation  thereof. 

The  first  section  thereof  reads  as  follows:  "Section  L  Per- 
mission and  authority  are  hereby  given  and  granted  to  the  St. 
Louis  Electric  Terminal  Railway  Company,  a  corporation  or- 
ganized under  the  laws  of  the  state  of  Missouri,  its  successors 
and  assigns,  to  lay  down,  construct,  operate  and  maintain  a  sin- 
gle or  double  track  street  railway,  as  hereinafter  provided,  on, 
over  and  along  the  streets  designated  in  section  two  of  this  ordi- 
nance; and  on,  over  and  across  all  railway  tracks,  streets,  alleys 
and  other  highways,  bridges  and  city  blocks  and  other  public 
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places  along  the  route  hereinafter  mentioned ;  together  with  all 
appurtenances  and  all  necessary  conduits,  wires  and  poles  for  the 
purpose  of  connecting  its  power  house  with  its  lines  of  railway 
and  transmitting  its  power  to  points  of  consumption.  For  the 
sole  purpose  of  connecting  any  of  its  stations,  depots,  yards,  car 
bams  or  power  houses,  situated  in  city  blocks  immediately  ad- 
joining the  streets  along  the  route  described  in  section  two  of  this 
ordinance  with  its  main  line  of  track,  said  railway  company  is 
hereby  authorized  to  construct,  operate  and  maintain  such 
switches  and  titrnouts  as  may  be  necessary  for  such  purposes." 

By  section  2  of  said  ordinance  the  route  of  said  railway  is  set 
forth,  as  beginning  at  Farrar  and  Ninth  streets  and  running  on 
Branch,  Twelfth,  Ninth,  Eleventh,  Palm,  and  Twelfth  Streets  to 
Lucas  avenue,  and  on  Linden,  Thirteenth,  and  Gay  streets,  and 
also  over  and  across  all  streets  and  alleys  from  Ninth  street  to 
the  Mississippi  river,  between  Farrar  and  Mallinckrodt  streets. 

By  section  3  it  was  ordained,  among  other  things,  that:  "The 
rights  and  privileges  hereby  granted  to  the  St.  Louis  Electric  Ter- 
minal Railway  Company  are  for  the  purpose  of  establishing 
and  maintaining  a  street  railroad  in  the  city  of  St.  Louis,  in  con- 
nection with  and  as  a  part  of  the  following  named  interur- 
ban  systems  in  Illinois:  The  Illinois  Central  Traction  Company, 
the  St.  Louis  and  Springfield  Railway  Company,  the  St.  Louis  and 
Northeastern  Railway  Company  and  the  Danville  and  Edwards- 
ville  Terminal  Railroad,  corporations  organized  under  the  laws  of 
the  state  of  Illinois,  in  the  state  of  Illinois,  and  which  have  con- 
structed a  system  of  interurban  railways  in  said  state;  and  it  is 
hereby  stipulated  and  agreed  by  the  said  St.  Louis  Electric  Ter- 
minal Railway  Company,  for  itself,  its  successors  and  assigns, 
that  within  two  years  after  the  date  of  the  passage  and  approval 
of  this  ordinance,  said  street  railway  shall  be  connected  and 
operated  in  connection  with  the  said  interurban  companies." 

Section  4  provides :  "The  St.  Louis  Electric  Terminal  Railroad 
Company  may  operate  its  road  by  electricity  or  by  any  other  power 
authorized  by  ordinance  *  *  *  and  all  its  stations  or  depots 
shall  be  located  on  property  leased  or  owned  by  said  railway  com- 
pany. No  trailer  shall  be  operated  in  connection  with  any  pas- 
senger or  express  cars  in  said  city,  and  all  trains  for  the  carriage 
of  either  passengers  or  express  shall  consist  of  a  single  car." 

Section  5  provides  that  all  necessary  poles  to  carry  electric 
wires  may  be  erected  and  placed  "along  the  curbs  of  all  streets 
on,  over,  across  or  along  which  said  railroad  company  may  be 
operated  under  this  ordinance.  *  *  *"  The  St.  Louis  Elec- 
tric Terminal  Company  may  make  needful  and  convenient 
changes  in  construction  of  needful  and  convenient  curves,  etc., 
in  any  of  the  streets  or  railways  in,  along,  or  over  or  across  which 
it  may  be  constructed  or  operated  with  permission  of  the  board 
of  public  improvements. 
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Section  7  requires  the  acceptance  of  the  St.  Louis  Electric 
Terminal  Railway  Company  to  be  filed  and  bond  given  for  the 
observance  of  this  ordinance,  and  all  general  ordinances  in  force, 
or  that  may  be  passed  with  reference  to  street  railways,  and  to 
pay  damages  to  adjoining  property  owners,  and  save  the  city- 
harmless  from  damages  because  of  the  "construction,  operation 
or  maintenance  of  said  street  railway." 

Section  10.  The  St.  Louis  Electric  Terminal  Railway  Com- 
pany agrees  to  comply  with  all  the  general  ordinances  and  charter 
provisions  of  the  city  of  St.  Louis  affecting  the  speed  and  other 
operating  requirements  of  street  railways  then  in  force  or  here- 
after to  be  enacted  and  applicable  to  its  line  of  road  or  any  part 
thereof.  * 

And  sections  13  and  14  read  as  follows: 

**Sec.  13.  The  rights  and  privileges  herein  conferred  upon  said 
St.  Louis  Electric  Terminal  Railway  Company  are  granted  on 
the  express  condition  that  should  the  St.  Louis  Electric  Bridge 
Company  fail  to  build  a  bridge  across  the  Mississippi  river  from 
a  point  near  Venice,  in  the  state  of  Illinois,  to  a  point  in  St. 
Louis,  connecting  said  railway  with  the  lines  of  railway  of  the 
Illinois  Traction  System  within  five  years  from  the  date  of  the 
passage  and  approval  of  this  ordinance,  then  the  rights  and  priv- 
ileges herein  granted  shall  cease  and  determine:  Provided,  how- 
ever, that  should  the  St.  Louis  Electric  Bridge  Company  be  pre- 
vented or  delayed  in  building  said  bridge  within  said  time,  either 
by  the  act  of  God,  labor  strikes  or  any  injunctions  or  restraining 
order  of  any  court,  then  the  time  shall  be  extended  for  a  period 
equivalent  to  such  delay. 

"Sec.  14.  It  is  understood  and  agreed  that  the  St.  Louis  Elec- 
tric Bridge  Company  shall  file  its  written  acceptance  of  this  ordi- 
nance, and  will  at  the  time  of  such  acceptance  enter  into  and  give 
to  the  city  of  St.  Louis  a  bond  in  the  penal  sum  of  one  hundred 
thousand  dollars,  to  be  approved  by  the  mayor  and  council,  con- 
ditioned that  the  St.  Louis  Electric  Bridge  Company  shall  build 
and  construct  a  bridge  across  the  Mississippi  river  as  authorized 
by  the  act  of  Congress  approved  on  the  fifteenth  day  of  February, 
nineteen  hundred  and  seven,  and  shall  complete  said  bridge  within 
the  time  mentioned  in  section  thirteen  of  this  ordinance,  condi- 
tioned also  that  should  the  St.  Louis  Electric  Bridge  Company 
build  said  bridge  within  the  time  as  herein  specified,  then  said 
bond  shall  be  null  and  void ;  otherwise,  to  remain  in  full  force 
and  effect." 

In  May,  1907,  respondent  railway  company  undertook  to  agree 
with  relators  upon  the  price  to  be  paid  them  for  the  lot  of  e^round 
in- controversy,  but  was  unsuccessful;  and  on  June  22,  1909.  in 
pursuance  to  its  charter  powers,  said  company  filed  a  suit  in  the 
circuit  court  of  the  city  of  St.  Louis,  which  had  for  its  purpose 
the  condemnation  of  this  land. 
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The  relators  filed  an  amended  answer,  in  which  they  denied 
some  of  the  allegations  in  the  petition,  but  did  not  deny  the  filing 
of  the  map  of  the  route,  that  the  railroad  would  lie  wholly  within 
the  city  of  St.  Louis,  or  the  ownership  of  the  lot,  or  that  plaintiff 
offered  to  purchase  relators'  lot  and  was  refused,  or  that  peti- 
tioners' real  intention  was  to  construct  and  operate  a  railroad 
under  the  general  law  for  the  carriage  of  freight  and  passengers 
within  the  city  of  St.  Louis,  or  to  act  as  a  terminal  line;  and 
for  further  answer  charged  that  the  only  power  or  authority  of 
respondent  railway  company  to  construct  or  operate  a  railroad  in 
the  city  of  St.  Louis  of  any  kind  was  that  conferred  by  the 
ordinance,  approved  April  6,  1907,  already  noticed,  and  that  it 
merely  authorized  the  construction,  maintenance,  and  operation 
of  a  street  railroad  by  respondent  railway  company  under  the 
powers  conferred  by  article  3,  c.  12,  Rev.  St.  Mo.  1899  (Ann. 
St.  1S)06,  p.  994),  concerning  street  railways,  and  had  no  power 
whatever  to  exercise  the  right  of  eminent  domain  or  to  take  the 
lot  of  relators  under  any  power  it  possesses,  nor  has  any  other 
street  railway  company.  The  cause  came  on  for  hearing  on  Jan- 
uary 20,  1909,  before  Judge  G.  H.  Williams,  in  vacation,  and 
respondent  railway  company  offered  in  evidence  its  articles  of 
association  and  the  said  ordinance  of  the  city  of  St.  Louis,  ap- 
proved April  6,  1907,  already  mentioned. 

R.  D.  Smith,  on  behalf  of  respondent  company,  testified  that  he 
was  the  manager  and  representative  of  petitioner  in  Missouri. 
He  testified  to  the  existence  of  the  Illinois  System,  and  named 
the  four  electric  roads  that  composed  it,  and  their  location  at  \"er.- 
ice,  opposite  St.  Louis ;  that  the  St.  Louis  Electric  Bridge  Com- 
pany has  a  bridsfe  under  construction  to  connect  respondent  rail- 
road with  the  Illinois  System,  and  has  a  large  landed  property  in 
St.  Louis,  near  its  terminus,  and  that  the  tracks  of  respondent 
railway  company  have  been  laid  on  a  large  number  of  streets  i  i 
the  city  of  St.  Louis:  that  the  bridge  company,  the  respondent 
railway  company's  railroad,  are  subsidiary  companies  of  the  Illi- 
nois System,  and  they  were  carrying  passengers,  freight,  baggage, 
and  express  matter,  and  arranged  for  freight  and  all  sorts  of 
freight  and  express  matter,  and  have  regular  cars  for  long-dis- 
tance travel,  and  that  the  property  sought  to  be  condemned  here 
is  to  be  used  to  erect  depots  and  places  to  receive  freight  and 
passengers  and  express  in  the  city  of  St.  I^ouis. 

On  August  22,  1909,  the  court  rendered  an  interlocutory  decree 
of  condemnation,  and  appointed  respondents,  Kixisey,  Huffts,  and 
Darst.  commissioners,  as  before  stated,  to  assess  compensatic^n 
to  relator  Rosalie  Greffet  for  her  lot.  In  the  decree  the  court 
states  that  it  finds  and  decides  that  respondent  railway  company 
was  ors^anized  under  article  2,  c.  12.  Rev.  St.  Mo.  18W,  *'and  as 
such  corporation  was  organized  for  the  purpose  of  beiner  used  and 
operated  in  connection  with  and  as  a  part  of  said  Illinois  System, 
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*  *  *  and  that  the  petitioner  is  authorized  to  and  is  construct- 
ing it  for  the  purpose  of  transporting  freight  and  passengers  in 
connection  with  said  Illinois  System  and  the  bridge,  and  the  con- 
demnation of  relators'  lot  is  necessary  for  the  public  uses  de- 
scribed in  the  petition.  He  also  adjudges  tliat  respondent  railway 
company  is  entitled  to  take  and  hold  the  property  for  the  public 
use  so  specified  in  connection  with  its  business  as  a  public  carrier 
in  the  transportation  of  freight  and  passengers  on  its  said  railroad 
and  to  furnish  room  for  *  *  *  freight-yards  and  terminal 
facilities  upon  making  compensation."  The  commissioners  quali- 
fied and  proceeded  to  act  as  such  until  August  6,  1909,  when  they 
were  stopped  from  further  action  by  the  preliminary  writ  of  pro- 
hibition, issued  from  this  court  on  August  5,  1909.  Upon 
this  state  of  the  record  counsel  for  respondents  moves  this  court 
to  quash  the  preliminary  writ  of  prohibition  issued,  and  to  dis- 
miss relator's  petition  filed  herein. 

Kinealy  &  Kincaly,  for  relators. 
£.  C  Crozi*,  for  respondents. 

Woodson,  J.  (after  stating  the  facts  as  above).  If  we  cor- 
rectly understand  the  position  of  counsel  for  relators,  it  is  this : 
That  the  respondent  railway  company  is  a  general  railroad  cor- 
poration organized,  incorporated,  and  existing  under  and  by 
virtue  of  article  2,  c.  12,  Rev.  St.  1899;  and,  as  such,  has  no 
authority  to  construct  and  maintain  its  railroad  tracks  in,  upon, 
and  across  the  streets  of  the  city  of  St.  Louis,  or  to  operate -its 
motors  and  cars  therein,  without  express  authority  from  the  city 
to  do  so.  And  relators  insist  that  the  city  has  not  authorized 
the  respondent  company  to  so  construct  its  tracks  and  to  so 
operate  its  cars.  Consequently  they  contend  that  the  respondent 
company  had  no  authority  to  construct,  maintain,  or  operate  a 
railroad  over,  along,  or  across  the  streets  of  the  city  of  St.  Louis, 
or  to  condemn  land  in  said  city  for  its  use,  nor  had  Judge  Wil- 
liams jurisdiction  to  do  so. 

It  seems  to  us  that  counsel  for  relators  are  led  into  error  bv 
attaching  undue  importance  at  this  time  to  the  ordinance  of  the 
city  before  mentioned,  approved  April  6,  1907.  The  respondent 
company  was  organized  under  article  2.  c.  12,  Rev.  St.  1899,  and 
derives  its  authority  from  the  state  of  Missouri  to  condemn  lands 
for  railroad  purposes,  and  not  from  the  city  of  St.  Louis,  or  from 
any  other  municipality  into  which  it  may  desire  to  enter.  Metro- 
politan Ry.  Co.  V.  Chicago  West  Division  Ry.  Co.,  87  111.  317. 
There  is  no  law  requiring  a  railroad  company  to  first  procure  the 
consent  of  a  municipality  to  the  use  of  its  streets  as  a  prerequisite 
to  its  legal  right  to  condemn  private  property  for  railroad  pur- 
poses. CaHfornia  Southern  Ry.  Co.  v.  Kimball,  61  Cal.  90.  Sup- 
pose, for  instance,  the  ordinance  approved  April  6,  1907,  had 
never  been  enacted,  could  it  then  be  seriously  contended  that  the 
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respondent  company   would  have  no  power  or  authority  to  con- 
demn relators'  property  just  as  it  is  now  undertaking  to  do?    We 
think  not,   for  the  reason  that  the  consent  of  the  city  might  be 
obtained  after  condemnation  as  well  as  before.    Metropolitan  Ry. 
Co.  T*.  Chicago  West  Div.  Ry.  Co.,  supra.    While  it  is  true,  the 
respondent  cannot  use  the  streets  of  the  city  without  it  is  duly 
authorized  to  do   so ;  and  it  might  for  that  reason  be  unable  to 
reach,  use,  and  occupy  the  property  so  condemned  by  it  for  rail- 
road purposes.     However,  that  is  a  matter  which  does  not  concern 
relators,  for  the  reason  that  their  land  cannot  be  taken  until  paid 
for.  and  then  it  can  be  used  for  no  other  purpose  than  for  the 
pvirpose  for  'which  it  was  condemned.    The  sole  purpose  of  a  con- 
demnation  proceeding  is  to  acquire  private  property  for  public 
use :  and  the  plaintiff  therein  does  not  thereby  undertake  to  ac- 
quire the  right  to  use  the  streets  of  a  city  or  to  use  and  occupy 
the   public    roads  and  highways  in  the  country.     The   Supreme 
Courts  of  California  and  Illinois  have  both  expressly  held  that  the 
question  as  to  whether  or  not  the  consent  of  the  city  to  use  the 
streets  thereof  has  been  obtained  is  wholly  immaterial  in  a  pro- 
ceeding to  condemn  private  property,  situate  therein,  for  the  pub- 
lic use  of  a  legal]"*'  '^r^R^ize^^  railroad  company.    California  South- 
em   Ry.   Co.  V.  Kimball,  61  Cal.  90.     Metropolitan  Ry.  Co.  v. 
Chicago  West  Div.  Ry.  Co.,  87  111.  317.    We  are  therefore  of  the 
opinion    that  said  position  of  counsel   for  relators   is  not  well 
founded. 

2.    Counsel   for  relators  more  by  way  of  insinuation  than  by 
direct    assertion   contend   that   the   respondent   company   has   no 
power  or  authority  to  condemn  private  property  for  railroad  pur- 
poses under  article  2,  c.  12,  Rev.  St.  1899.  for  the  reason  that  it 
is  not  a  railroad  company  within  the  meaning  of  said  article,  but 
is  an  interurban  electric  railroad  company,  which  is  not  embraced 
within  the  provisions  of  that  article.    Without  stopping  to  decide 
that  proposition,  it  is  sufficient  to  state  that  whatever  doubt  ex- 
isted at  one  time  as  to  that  mooted  question  has  been  set  at  rest 
bv  an  act  of  the  Legislature,  approved  March  19,  1907.     By  that 
act   article  2,  c.   12,  Rev.  St.   1899,  entitled     ^'Railroads,"     was 
amended  by  adding  thereto  a  new  section,  numbered  1174a,  which 
reads  as  follows:    "Sec.  1174a.    That  any  corporation  now  exist- 
ing, or  that  may  hereafter  be  incorporated,  for  the  purpose  of 
constructing,  building,  owning,  operating  and  maintaining  an  in- 
terurban electric  railroad,  shall  have  and  possess  the  same  rights 
and  be  subject  to  the  same  liabilities  and  shall  be  governed  by 
the  same  powers,  laws,  limitations,  restrictions  and  proceedings 
now  governing  railroads  in  article  2  of  chapter  12  of  the  Revised 
Statutes  of  Missouri,  1899,  for  condemnation  of  lands  for  right 
of  way,  and  the  fencing^  thereof."    This  section  is  in  f^nri  materia 
with  articles  2,  7,  c.  12,  Rev.  St.  1899  (Ann.  St.  1906,  pp.  894, 
1033),  containing  the  law  of  eminent  domain  for  steam  railroads, 
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and  in  express  terms  grants  to  interurban  railroad  companies  all 
the  powers  possessed  by  steam  railroad  companies  to  condemn 
property  for  its  use.  This  rule  is  announced  in  the  following 
cases:  Malott  v,  Collinsville,  C.  &  E.  St.  L.  Electric  Ry.  Co., 
108  Fed.  313,  47  C.  C.  A.  345;  Gaston  v,  Lamkin,  115  Mo., 
loc,  cit.  33,  21  S.  W.  1100;  State  ex  rel,  v.  Bearing,  173  Mo.. 
loc,  cit,  504,  73  S.  W.  485 ;  Sales  v.  Barber  et  al.,  166  Mo.,  loc, 
cit.  671,  66  S.  W.  979;  State  ex  rcl.  v,  Patterson,  207  Mo.  129. 
105  S.  W.  1048.  We  therefore  rule  this  contention  against  relat- 
ors. 

3.  As  before  stated,  counsel  for  relators  lay  much  stress  upon 
the  fact  that  the  record  discloses  no  authority  outside  of  the  ordi- 
nance before  mentioned,  approved  April  6,  1907,  authorizing  the 
respondent  company  to  construct  its  tracks  upon,  along,  and  across 
the  streets  of  the  city,  or  to  operate  its  cars  thereon;  and  insist 
that  said  ordinance,  the  one  under  which  said  respondent  proposed 
to  operate,  does  not  authorize  it  to  operate  an  interurban  railroad 
in  said  city,  which  it  proposes  to  do,  but  only  a  street  railroad, 
which  can  only  be  organized  and  operated  under  article,  3,  c.  12. 
Rev.  St.  1899.  In  other  words,  counsel  for  relators  contend  that 
the  record  shows  that  the  respondent  company  is  organized  as 
an  interurban  railroad  company  under  article  2.  c.  12,  Rev.  St. 
18S)9,  as  amended  by  said  act  of  1907;  and,  notwithstanding  that 
fact,  it  proposes  to  operate  such  road  within  the  limits  of  the  city 
of  St.  Louis  under  said  ordinance,  yet  in  violation  of  its  express 
provisions,  by  transporting  freight  in  freight  trains  to  be  operated 
thereon,  which  is  not  authorized  to  be  done  by  said  ordinance. 
Counsel  for  respondents  concedes  that  the  respondent  company 
is  an  interurban  railroad  company,  and  not  a  street  railroad  com- 
pany, and  claims  that  it  has  the  right  to  operate  freight  and  pas- 
senger trains  over  the  same  under  the  ordinance  aforesaid.  In  an- 
swer to  that  contention,  it  is  sufficient  to  say  that  it  will  be  ample 
time  to  determine  that  question  w^hen  the  respondent  company  un- 
dertakes to  do  so.  If  it  should  attempt  to  run  freight  trains  and 
transport  freight  over  said  road  in  violation  of  said  ordinance,  as 
is  contended  for  by  counsel  for  relators,  then  there  is  ample 
authority  to  prevent  such  usurpation  of  power.  That  question, 
however,  is  not,  and  cannot  be,  considered  or  adjudged  in  this 
case,  and  we  decline  to  consider  the  same,  much  less  undertake 
to  pass  upon  it.  The  court  expresslv  held  in  the  case  of  Kansas 
&  Texas  Ry.  Co.  r.  Northwestern  Coal  &  Mining  Co.,  161  Mo. 
288.  61  S.  \V.  684,  51  L.  R.  A.  936,  84  Am.  St.  Rep.  717,  that  the 
power  of  a  regularly  organized  and  charted  railroad  company 
chartered  for  ''the  purpose  of  constructing  and  operating  a  rail- 
road for  public  use  in  the  conveyance  of  persons  or  property''  to 
condemn  land  for  a  right  of  wav  for  a  railroad  track  cannot  be 
drawn  in  question  in  a  condemnation  proceeding.  The  same 
principle  is  announced  in  the  following  cases:      National  Dock 
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Co.  z\  Railroad,  32  N.  J.  Eq.,  loc.  cit.  755-760;  Ulmer  v,  Linn 
Rock  Ry.  Co.,  98  Me.  579,  57  Atl.  1001,  66  L.  R.  A.,  he,  cit. 
395;  Sewairs  Falls  Bridge  v.  Fisk  et  ai,  23  N.  H.  171;  Metro- 
politan Ry.  Co.  V.  Chicago  West  Div.  Ry.  Co.,  supra. 

There  are  many  other  questions  presented  and  ably  discussed 
by  counsel  for  both  parties,  but  the  proper  disposition  of  none  of 
them  would  change  the  results  before  stated,  and  for  that  reason 
we  deem  it  unnecessary  to  prolong  this  opinion  by  deciding 
them. 

We  are  therefore  of  the  opinion  that  the  preliminary  writ  of 
prohibition  should  be  quashed  and  the  permanent  writ  be  denied, 
and  that  the  petition  filed  herein  should  be  dismissed.  It  is  so 
ordered. 

All  concur,  except  Gantt,  Burgkss,  and  Fox,  JJ.,  who  dissent. 


Pittsburg^  C.^  C.  &  St.  L.  Ry.  Co.  v,  Muncie  &  Portland 

Traction  Co.  et  al. 

(Supreme  Court  of  Indiana,  April  27,  1910.) 
[91  N.  E.  Rep.  600.] 

Appeal  and  E^ror — Questions  to  be  Determined — Conclusions  of 
Law. — Where  the  exceptions  to  the  conclusions  of  law  present  the 
5ame  questions  as  those  presented  by  the  action  of  the  court  in  over- 
ruling demurrers  to  the  answer  and  the  cross-complaint,  it  is  only 
necessary  to  determine  the  correctness  of  the  conclusions  of  law. 

Street  Railroads — Crossing  Steam  Railroad. — A  street  and  interur- 
ban  railroad  carrying  freight  and  passengers,  and  having  the  lawful 
right  to  construct  its  lines  in  a  city  street,  had  the  right  to  cross  at  a 
grade  the  tracks  of  a  steam  railroad,  which  owned  in  fee  the  land 
sought  to  be  crossed. 

Jordan  and  Montgomery,  JJ.,  dissenting. 

Appeal  from  Circuit  Court,  Jay  County;  J.  F.  La  Follette, 
Judge. 

Action  by  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Company  against  the  Muncie  &  Portland  Traction  Company 
and  others.  Judgment  for  defendants,  and  plaintiff  appeals. 
Affirmed. 

C.  £.  Ross,  for  appellant. 

Prank  H.  Snyder  and  Whitney  E.  Smith,  for  appellees. 

MoxKS,  J.  This  action  was  brought  by  appellant  on  August 
28,  1905,  to  enjoin  appellees  from  constructing  a  street  and  in- 
terurban  railroad  at  grade  across  the  railroad  tracks  of  appellant, 
\vhere  said  last-named  tracks  cross  Main  street,  and  within  the 
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limits  of  said  street  and  the  incorporated  town  of  Red  Key,  Ind. 
Appellees  filed  an  answer  of  general  denial.  The  traction  com- 
pany filed  a  separate  answer  to  the  complaint.  Appellant's  de- 
murrer for  want  of  facts  to  the  traction  company's  separate  an- 
swer was  overruled.  On  September  Sth  said  traction  company 
filed  a  cross-complaint,  seeking  to  enjoin  appellant  from  interfer- 
ing with  its  track  as  laid  on  August  25,  1905,  in  Main  street  in 
the  town  of  Red  Key,  Ind.,  and  to  compel  it  to  restore  the  part 
of  said  track  removed  on  the  said  day,  and  from  interfering  with 
the  right  of  said  traction  company  to  place  crossings  at  the  inter- 
section of  its  track  with  appellant's  main  track  and  passing  track 
in  said  street  within  the  corporate  limits  of  said  town  as  the  same 
were  laid  and  constructed  on  the  morning  of  August  25,  1905. 
Appellant's  demurrer  for  want  of  facts  to  said  cross-complaint 
was  overruled,  and  appellant  filed  an  answer  thereto.  After  is- 
sues, were  formed,  the  case  was  heard  by  the  court,  and  a  special 
finding  made  and  conclusions  of  law  stated  thereon,  to  each  of 
which  conclusions  of  law  appellant  excepted.  Final  judgment  in 
accordance  with  the  conclusions  of  law  was  rendered  against  ap- 
pellant on  the  complaint  and  cross-complaint.  Appellant's  mo- 
tion for  a  new  trial  and  its  motion  to  modify  the  judgment  were 
overruled.  The  errors  assigned  by  appellant  call  in  question  each 
conclusion  of  law  and  each  ruling  of  the  court  adverse  to  it. 

As  the  exceptions  to  the  conclusions  of  law  present  the  same 
questions  as  those  presented  by  the  action  of  the  court  in  overrul- 
ing appellant's  demurrer  to  the  traction  company's  answer  to  the 
complaint  and  appellant's  demurrer  to  the  traction  company's 
cross-complaint,  it  is  only  necessary  to  determine  as  to  the  correct- 
ness of  the  conclusions  of  law,  for  such  decision  necessarily  de- 
termines the  sufficiency  of  said  answer  and  cross-complaint. 
State  V,  Spinney,  166  Ind.  282,  284,  76  N.  E.  971,  and  cases  cited. 
Ross  V.  Van  Natta,  164  Ind.  557,  558,  74  N.  E.  10,  and  cases 
cited. 

The  special  findings  are,  in  substance : 

That  appellant  is  a  railroad  corporation  organized  and  existing 
under  the  laws  of  the  states  of  Pennsylvania,  Ohio,  West  \  ir- 
ginia,  Illinois,  and  Indiana,  and  owns  and  operates  as  a  common 
carrier  a  line  of  railroad  extending  from  the  city  of  Chicago. 
111.,  through  the  states  of  Indiana,  Ohio,  and  Pennsylvania  to  the 
city  of  Pittsburg  in  said  last-named  state.  That  said  line  of  rail- 
road passes  through  the  town  of  Red  Key,  in  Jay  county,  Ind.. 
and  crosses  Main  street  in  said  town  at  grade.  That  at  said  cross- 
ing of  Main  street  immediately  before  August  25,  1905,  said  ap- 
pellant had  and  maintained  two  tracks,  only  one  main  track,  and 
the  other  a  passing  track ;  the  last  named  being  in  an  easterly  di- 
rection from  the  other.  That  said  appellant  now  owns  in  fee 
simple,  and  it  and  its  predecessors  have  owned  in  fee  simple, 
and  have  been  in  possession  of  and  using  for  railroad  purposes 


Vol,  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S  61 

PUtoburflT.  etc.,  Ry.  Co.  v,  Muncie  &  Portland  Traction  Co 

in  the  operation  of  said  railroad  for  more  than  30  years  continu- 
ously last  past,  at  the  point  where  its  railroad  crosses  said  Main 
street  in  said  town  of  Red  Key,  a  strip  of  land  80  feet  wide  as  and 
for  its  right  of  way,  subject  to  the  easement  of  the  public  in  said 
Main  street,  for  the  use  of  the  public  for  street  and  highway  pur- 
poses. 

Appellant's  railroad  has  been  located  upon  said  strip,  and  the 
same  has  been  used  and  said  line  operated  continuously  thereon 
during  all  of  said  time  in  transporting  commerce,  state  and  in- 
terstate, both  passengers  and  freight,  and  in  carrying  the  United 
States  mails.     That  the  Muncie  &  Portland  Traction  Company, 

one  of  the  appellees,  is  and  has  been  since ,  1905,  a  street 

railroad  corporation  and  street  and  interurban  railroad  company, 
duly  incorporated  under  and  by  virtue  of  an  act  of  the  General 
Assembly  of  the  state,  entitled   "An  act  to  provide  for  the  incor- 
poration of  the  street  railroad  companies,"  approved  June  4,  1861 
(Acts  Sp.  Sess.   1861,  c.  39),  and  all  acts  amendatory  thereof 
and  supplementary  thereto,  regulating  and  authorizing  the  con- 
struction of  a  street  railroad,  interurban  street-  railroads,     and 
suburban  street  railroads.     That  said  traction  company  was  in- 
corporated as  a  street  railroad  company  for  the  purpose  of  con- 
structing, operating,  and  maintaining  an  interurban  street  railroad 
from  the  city  of  Muncie,  Ind.,  through  the  towns  of  Albany, 
Red  Key,  and  Dunkirk  to  the  city  of  Portland,  Ind.,  and  from  said 
last-named  city  to  the  boundary  line  between  the  states  of  Indiana 
and  Ohio.    That  the  route  of  said  traction  company's  road  passes 
through  said  town  of  Red  Key  on  and  along  said  Main  street, 
and  across  the  main  and  passing  tracks  of  appellant  within  the 
limits  of  said  street  where  appellant's  said,  tracks  cross  the  same. 
That  prior  to  August  25,  1905,  the  board  of  trustees  of  said  town 
of  Red  Key,  by  an  ordinance  duly  adopted  by  said  board,  granted 
the  right  to  said  traction  company  to  locate,  construct,  and  main- 
tain and  operate  a  single  or  double  track  standard  guage  street 
railroad  upon  and  along  said  Main  street  and  that  part  thereof 
which  is  intersected  and  crossed  by  appellant's  main  and  passing 
tracks.     That   said  ordinance  and  the  provisions   thereof   were 
duly  accepted  in  writing  by.  said  traction  company,  and  its  bond 
duly  executed  and  filed  with  the  clerk  of  said  town,  conditioned  as 
in  said  ordinance  provided.    That  on  August  25,  1905,  said  trac- 
tion company  was  engaged  in  the  construction  of  a  street  and  in- 
terurban railroad  along:  its  said  route,  and  on  the  morning  of  that 
day  made  its  grade  and  laid  its  ties  and  track  in  and  along  the  cen- 
ter of  said  Main  street  at  and  on  both  sides  of  appellant's  tracks 
at  said  crossings,   which  tracks  as   so  laid   were   from  a  point 
about  4  feet  distant  from  the  outer  rail  of  said  tracks  of  appellant, 
and  extended  therefrom  about  33  feet ;  and  the  laying    of    said 
pieces  of  the  track  was  completed  and  the  said  street  replaced  in 
such  manner  as  not  to  interfere  with  public  traffic  on  said  street 
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at  about  11  o'clock  a.  m.  of  said  day,  and  that  the  laying  and 
construction  of  said  two  pieces  of  track  by  the  traction  company 
was  simply  for  the  purpose  of  hindering  and  delaying,  and  if 
possible  preventing,  appellant  from  extending  said  siding  and  lay- 
ing said  additional  track,  unless  appellant  put  in  the  necessary 
crossing  at  the  place  where  said  extended  siding  and  additional 
track  cross  said  pieces  of  track  of  the  traction  company.  Said 
pieces  of  track  were  not  attached  to  or  connected  with  any  part 
of  the  traction  company's  railroad  theretofore  constructed;  the 
traction  company  at  that  time  having  no  part  of  its  railroad  con- 
structed nearer  than  five  miles  of  said  town  of  Red  Key. 

That  for  more  than  two  years  prior  to  August  25,  1905,  ap- 
pellant's business  had  been  such  as  to  require  additional  tracks 
in  and  through  said  town  of  Red  Key,  and  at  said  point  where  its 
said  railroad  crosses  said  Main  street  in  said  town,  and  about  30 
days  prior  to  said  25th  day  of  August,  1905,  appellant  arranged 
to  lay  an  additional  main  track,  and  to  extend  westward  a  siding 
or  loading  track  then  existing,  but  which  was  insufficient  to  an- 
swer the  purposes  for  which  it  was  intended;  and  with  the  in- 
tention of  carrying  out  said  plans  and  to  construct  said  tracks,  it 
delivered  materials,  and  had  a  large  force  of  men  servants  and 
employees  at  said  town  of  Red  Key  on  or  about  the  noon  hour  of 
said  25th  day  of  August,  1905,  and  then  and  there  began  the  con- 
struction of  the  extension  of  its  said  siding  or  loading  track  on 
the  east  side  of  its  passing  track,  northward  over  and  across  said 
Main  street,  and  in  making  said  extension  appellant's  said  serv- 
ants and  employees  tore  up,  removed,  and  destroyed  said  piece 
of  track  theretofore  laid  by  said  traction  company  on  the  east 
side  of  appellant's  said  passing  track,  and,  over  the  objections 
and  protests  of  appellees,  extended  its  said  siding  over  and  across 
said  street,  without  placing  therein  any  crossing  whatever  at  the 
points  at  which  the  said  siding  would  have  intersected  the  said 
pieces  of  track  of  the  said  traction  company  if  the  same  had  re- 
mained as- theretofore  laid  and  constructed  in  said  street.  That 
while  appellant  was  engaged  in  extending  its  said  siding  north- 
ward over  and  across  said  Main  street,  the  appellees  made  an 
effort  and  tried  to  prevent  appellant  from  so  doing ;  but,  notwith- 
standing appellees'  said  efforts,  appellant  did  extend  its  said  sid- 
ing across  said  street,  and  ran  a  locomotive  and  several  cars  upon 
said  track  as  extended  to  prevent  appellees  from  tearing  up  and 
removing  that  part  of  said  track  across  said  street,  and  to  prevent 
said  traction  company  from  relaying  its  said  pieces  of  track  there- 
fore torn  out  by  appellant.  That  said  siding  as  so  extended  has 
been  in  constant  use  by  said  appellant  in  the  operation  of  its  said 
railroad,  and  is  necessary  to  appellant  in  the  future  operation  of 
its  said  railroad. 

That  said  traction  company  never  acquired  any  right  by  con- 
demnation proceedings,  nor  from  the  appellant,  to  build  its  said 
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line  cf  railroad  across  appellant*s  said  railroad  and  tracks.    That 
the  only  right  that  it  has  acquired  to  do  so  is  under  said  ordinance 
passed  by  said  board  of  trustees  of  said  town  of  Red  Key,  and 
such  rights  as  are  conferred  upon  it  under  the  laws  of  Indiana. 
That  although  appellant  has  forbidden  appellees  to  build  said  in- 
terurban  railroad  across  appellant's  said  railroad  at  grade,  where 
appellant's  said  railroad  crosses  said     Main     street,     appellees 
threaten  to  and  will  proceed  to  do  so,  and  will  build  said  interur- 
han  railroad   across   appellant's  said   railroad   unless   restrained 
therefrom.    That  while  said  traction  company  claims  the  right  as 
a  street  or  suburban  railroad  to  construct  its  railroad  track  along 
said  Main  street  in  said  town  of  Red  Key  over  and  across  the 
right  of  way,  railroad,  and  tracks  of  appellant  without  its  consent, 
and  against  its  wishes,  and  without  having  the  damages  therefrom 
first  assessed  and  tendered,  it  is  the  purpose  and  intention  of 
the  traction  company  when  and  after  its  said  line  of  railroad  is 
constructed,  to  operate  said  railroad  as  a  common  carrier,  "carry- 
ing freight  and  passengers,  and  engage  in  the  general  business 
of  a  railroad  transporting  passengers  and  freight,  not    only    to 
points  on  its  own  line,  but  also  to  receive  and  transport  such  pas- 
sengers and  freight  from  points  on  other  connecting  lines  to  points 
beyond  its  said  line  and  upon  other  lines,  not  only  in  this  state, 
but  in  other  states ;  it  being  the  intention  and  purpose  in  construct- 
ing said  railroad  of  appellees  to  make  the  same  a  part  of  a  system 
of  railroads  extending  into  and  through  different  states,  and  to 
carry  commerce,  both  state  and  intestate,  passengers  and  freight, 
which  would  not  otherwise  pass  over  said  street.    That  the  trac- 
tion company  intends  to  place,  at  the  point  of  intersection  by  its 
track  of  appellant's  said  main  track  and  said  passing  track,  what  is 
commonly   known    to   railroad   engineers   as   the   "Pennsylvania 
Standard   Railway   Crossing."     That   said   crossing  is   designed 
especially  for  interurban  crossings,  and  is  built  of  the  same  weight 
and  style  of  rails  as  those  used  by  appellant  at  said  points  of  in- 
tersection, and  that  the  same,  when  placed  in  position,  will  af- 
ford security  for  life  and  property,  and  will  not  necessarily  impair 
the  usefulness  of  appellant  company's   railway,  nor  injure  its 
franchise. 

That  the  appellant  denies  the  right  of  the  said  traction  com- 
pany to  cross  its  said  main  track  and  passing  track  in  said  Main 
street,  and  denies  the  right  of  said  traction  company  to  place  cross- 
ings at  said  point  of  intersection.  That  appellant  threatens  to 
hinder,  delay,  obstruct,  and  prevent  the  said  traction  company 
in  the  construction  of  its  said  street  and  interurban  railroad  over 
and  across  appellant's  said  main  track  and  passing  track,  and  in 
the  placing  of  crossings  at  said  points  of  intersection,  and  that  the 
other  appellees  are  either  officers,  stockholders,  or  employees  of 
the  traction  company,  and  were  parties  to  the  acts  hereinbefore 
found  to  have  been  done  by  and  for  said  traction  company,  and 
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they  are  threatening  to  build  said  railroad  for  the  traction  com- 
pany across  the  right  of  way,  railroad,  and  tracks  of  the  appellant 
at  grade  and  tear  up  that  part  of  appellant's  said  siding  which 
extends  into  said  Main  street,  and  will  do  so  unless  restrained 
therefrom. 

The  conclusions  of  law  are,  in  substance,  as  follows: 

(1)  That  on  August  25,  1905,  said  traction  company  was  duly 
authorized  to  use  and  occupy  Main  street,  in  the  town  of  Red  Key. 
by  its  street  and  interurban  railroad,  and  was  rightfully  in  the  use 
and  possession  of  said  street,  by  its  tracks  on  either  side  of  the 
points  at  which  said  street  is  intersected  and  crossed  by  appellant's 
main  track  and  passing  track,  and  said  traction  company  is  en- 
titled to  the  relief  prayed  as  to  the  use  of  said  street. 

(2)  That  on  said  day  appellant  had  no  right  to  dig  out  and  re- 
move the  track  of  said  traction  company  from  said  Alain 
street. 

(3)  That  said  traction  company  is  authorized  and  empowered 
and  of  right  entitled  to  construct  its  street  and  interurban  railroad 
over  and  across  the  main  track  and  passing  track  of  the  appellant 
in  Main  street,  in  said  town  of  Red  Key,  by  placing  in  position 
at  the  points  of  intersection  crossings  of  such  construction  and 
design  as  that  the  same  will  not  interfere  with  the  free  use  of 
appellant's  railroad. 

(4)  That  said  traction  company  is  of  right  entitled  to  cross 
with  its  railroad  and  tracks  the  extension  of  appellant's  siding  as 
constructed  over  and  across  said  Main  street  on  said  August  25, 
1905,  without  being  put  to  the  expense  of  maintaining  said 
crossing. 

(5)  That  on  the  account  of  the  wrongful  digging  out  and  re- 
moval of  the  track  of  the  traction  company  in  said  Main  street 
by  appellant,  it  ought  in  equity  to  restore  the  said  track  so  dug  out 
and  removed,  and  ought  in  equity  to  place,  at  the  points  of  in- 
tersection therein,  a  crossing  of  such  construction  and  design  as 
that  the  same  will  not  interfere  with  the  free  use  of  the  street  and 
interurban  road  of  the  said  traction  company,  and  is  entitled  to 
the  relief  prayed  as  to  the  restoring  of  said  track,  and  as  to  the 
placing  of  a  crossing  in  said  siding. 

(6)  That  appellant  is  not  entitled  to  a  perpetual  injunction, 
for  the  want  of  equity,  and  appellees  ought  to  recover  their 
costs. 

(7)  That  said  traction  company  is  entitled  to  an  injunction  per- 
petually enjoining  the  appellant,  its  officers,  agents,  servants,  and 
employees  from  in  any  wise  obstructing,  molestinfy  or  interfering 
with  the  right  of  said  traction  company  to  construct  and  maintain 
its  street  and  interurban  railroad,  tracks,  poles,  wires,  lines,  and 
appliances  for  operating  the  same  in  and  along  said  Main  street, 
and  from  obstructing,  molesting,  or  interfering  with  its  right  to 
place  crossings  in  said  street,  at  the  points  of  intersection  of  ap- 
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pellant's  main  track  and  passing  track,  by  the  traction  company's 
tracks.  That  said  traction  company  is  further  entitled  to  an  or- 
der directing  the  appellant  to  restore  the  traction  company's  track 
in  said  Main  street  as  the  same  was,  and  to  thereafter  cease  in 
any  manner  to  interfere  with  or  to  obstruct  the  proper  use  thereof, 
and  that  the  traction  company  ought  to  recover  its  costs. 

The  controlling  question  in  this  case  is  whether  or  not  an  in- 
terurban  street  railroad,  incorporated  under  the  said  act  of  1861, 
and  the  amendments  thereof  and  supplementary  thereto,  carrying 
passengers,  baggage,  express  freight,  and  the  United  States  mail, 
as  said  finding  states  said  traction  company  intends  to  do,  on 
and  along  the  streets  of  a  town  or  city  with  the  consent  of  and 
subject  to  the  regulation  of  such  town  or  city,  is  an  additional 
burden  on  the  land  used  for  such  streets  for  which  the  abutting 
owner  who  owns  the  fee  in  such  street  is  entitled  to  recover 
damages.  Appellant  cites  cases  from  other  jurisdictions  which 
hold  that  the  same  is  an  additional  burden  for  which  it,  as  the 
owner  of  the  fee  in  said  street,  has  the  right  to  recover  damages. 
It  is  not  necessary  for  us  to  review  said  cases  cited  by  appellant, 
for  the  reason  that  this  court,  after  a  careful  consideration  of  all 
the  authorities,  has  held  otherwise ;  that  the  same  is  not  such  an 
additional  burden  and  servitude  upon  the  street  as  to  require  an 
assessment  and  payment  of  compensation  to  the  abutting  lot 
owners  or  other  owners  of  the  fee  in  the  street  as  a  condition  pre- 
cedent to  the  occupancy  and  use  of  the  street  by  said  interurban 
company,  or  for  which  such  owners  of  the  fee  in  the  street  are 
entitled  to  recover  damages.  Kinsey  v.  Union  Traction  Company, 
169  Ind.  563,  601-634,  81  N.  E.  922 ;  Mordhurst  v.  Ft.  Wayne, 
etc.,  Co.,  163  Ind.  268,  71  N.  E.  642,  66  L.  R.  A.  105,  106  Am.  St. 
Rep.  222. 

It  being  the  law  of  this  state  that  said  interurban  railroad  is 
not  an  additional  burden  upon  said  Main  street,  it  had  the  right  to 
lay  its  tracks  on  and  along  said  street  and  across  the  main  and 
passing  tracks  of  appellant,  with  the  consent  of  the  board  of 
trustees  of  said  town,  and  without  the  consent  and  against  the 
will  of  appellant,  because  the  same  was  a  legitimate  use  of  said 
!>treet  under  the  laws  of  the  state,  which  appellant  was  not  en- 
titled to  enjoin.  Chicago,  etc.,  Co.  ?/.  Whiting,  etc.,  Co.,  139  Ind. 
297.  38  X.  E.  604,  26  L.  R.  A.  337,  47  Am.  St.  Rep.  264; 
Mordhurst  r.  Ft.  Wayne,  etc.,  Co.,  163  Ind.  268,  71  N.  E.  642, 
66  L  R.  A.  105,  106  Am.  St.  Rep.  222 ;  Kinsey  z-'.  Union  Trac- 
tion Co.,  169  Ind.  563,  601,  604,  81  N.  E.  922.  See,  also.  South 
East,  etc.,  R.  Co.  z\  Evansville,  etc.,  R.  Co.,  169  Ind.  339,  82  N.  E. 
765, 13  L.  R.  A.  (N.  S.)  916,  and  cases  cited:  De  Grauw  2\  Long 
Island  Electric  R.  Co.,  43  App.  Div.  502,  60  N.  Y.  Supp.  163 ; 
W.,  163  N.  Y.  579,  57  N.  E.  1108:  New  York,  etc.,  R.  Co.  v. 
Rhodes.  171  Ind.  521,  86  N.  E.  840:  Lake  Erie,  etc.,  R.  Co.  v, 
Sheilev.  163  Ind.  36,  42-47,  71  N.  E.  151,  and  cases  cited :  Chicago, 
etc.,  R.  Co.  V.  West  Chicago,  etc.,  R.  Co.,  156  111.  255,  265-272,  40 
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N.  E.  1008,  29  L.  R.  A.  485;  Chicago,  etc.,  R.  Co.  v.  City  of 
Chicago,  140  111.  309,  29  N.  E.  1109;  Chicago  R.  Co.  v.  Town  of 
Cicero,  157  111.  48,  41  N.  E.  640;  West  Jersey,  etc.,  R.  Co.  r.  Cam- 
den, etc.,  R.  Co.,  52  N.  J.  Eq.  31,  29  Atl.  423;  Montgomery  r. 
Santa,  etc.,  R.  Co.,  104  Cal.  166,  37  Pac.  786,  25  L.  R.  A.  654. 
43  Am.  St.  Rep.  89.  Said  use  of  the  street  of  a  city  or  town  with 
the  consent  of  such  city  or  town  being  a  legitimate  use  thereof, 
and  not  an  additional  servitude  and  burden  thereon,  it  is  evident 
that  the  ordinance  granting  the  traction  company  the  right  to 
construct  and  maintain  and  operate  its  road  on  and  along  said 
Main  street,  and  the  acts  of  the  Legislature  granting  such  power 
to  the  cities  and  towns  in  the  state,  is  not  in  violation  of  either  the 
fourteenth  amendment  to  the  Constitution  of  the  United  States, 
or  section  21,  art.  1,  of  the  Constitution  of  this  state  as  claimed 
by  appellant.  Section  5676,  Burns*  Ann.  St.  1908  (section  5468b, 
Burns'  Ann.  St.  1901 )  requires  in  a  case  like  this  that :  "The  com- 
pany owning  the  road  last  constructed  at  such  crossing  shall,  un- 
less otherwise  agreed  between  such  companies,  be  at  the  exclusive 
expense  of  constructing  said  crossing  in  a  manner  to  be  convenient 
and  safe  for  both  companies."  The  court's  conclusions  of  law  and 
the  judgment  rendered  required  the  traction  company  to  pay  the 
expense  of  construction  of  said  crossing  where  its  track  crosses 
appellant's  main  and  passing  tracks,  but  that  appellant  pay  the 
expense  of  constructing  the  crossing  where  its  switch  track  crosses 
the  track  of  the  traction  company.  This  was  in  conformity  with 
said  section  5676  (5468b)  supra,  because  the  traction  company's 
track  was,  at  the  point  where  it  crossed  the  main  and  passing 
track  of  appellant,  "the  road  last  constructed,"  and  appellant's 
switch  track  was,  at  a  point  where  it  crosses  the  traction  company's 
track  in  Main  street,  "the  road  last  constructed,"  because  it  was 
constructed  after  the  traction  company's  track  had  been  con- 
structed at  that  point.  The  fact  that  the  traction  company  con- 
structed its  track  at  that  point  for  the  purpose  of  avoiding  the 
expense  of  such  switch  track  crossing  makes  no  difference.  It 
had  the  right  to  construct  its  track  at  said  point  when  it  did :  and, 
when  appellant  in  the  construction  of  its  switch  track  found  the 
traction  track  at  that  point,  it  should  have  put  in  a  proper  crossing 
at  its  own  expense,  instead  of  removing  the  traction  company's 
track. 

Appellant  insists  that  it  was  entitled  in  this  action  to  prevent 
said  traction  company  from  crossing  its  tracks  at  grade,  under  sec- 
tion 5151a,  Burns'  Ann.  St.  1901  (section  5227,  Burn*^'  Ann.  St. 
1SK)8).  Said  section  5158a,  (5227),  supra,  has  no  application  to  a 
case  like  the  one  before  us,  where  a  street  or  interurban  electric 
railroad  crosses  the  tracks  of  a  steam  railroad.  Wabash  R.  Co.  r'. 
Ft.  Wayne,  etc..  Traction  Co.,  161  Ind.  295,  310,  67  N.  E.  674. 

It  is  evident  that  the  court  did  not  err  in  its  conclusions  of  law. 
It  follows  that  the  court  did  not  err  in  overruling  appellant's  de- 
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murrer  to  the  traction  company's  answer  to  the  complaint,  nor  in 
overruling  appellant's  demurrer  to  the  traction  company's  cross- 
complaint. 

The  complaint,  the  traction  company's  answer,  and  its  cross- 
complaint,  and  appellant's  answer  to  the  cross-complaint,  were 
read  in  evidence  under  an  agreement  that  "the  facts  alleged  in 
each  of  said  pleadings  were  true  as  therein  alleged/'  Under  this 
agreement  only  facts  properly  pleaded  could  be  considered,  and  all 
the  conclusions  of  the  pleader  and  mere  apprehensions  and  fears 
alleged,  and  all  mere  recitals,  epithets,  and  surplusage  must  be  dis- 
regarded. However,  a  number  of  the  findings  of  the  court  were 
based  solely  upon  the  conclusions,  apprehensions,  and  fears  of  the 
pleader,  expressed  in  the  pleadings  of  appellant,  and  the  recitals, 
epithets,  and  surplusage  alleged  in  said  pleadings,  and  not  upon 
facts  properly  pleaded.  If  there  was  a  conflict  in  the  facts  prop- 
erly alleged  in  the  pleading,  such  facts  should  be  found  against 
the  party  having  the  burden  of  proof  as  to  such  facts  or  issue. 
Under  this  rule  we  cannot  say  that  the  findings  of  the  court,  so 
far  as  they  were  against  appellant,  were  not  sustained  by  the  evi- 
dence, nor  that  they  were  contrary  to  law.  As  the  judgment  of 
the  court  was  in  accordance  with  the  conclusions  of  law,  the  court 
did  not  err  in  overruling  appellant's  motion  to  modify  the  judg- 
ment. Xelson  V.  Cottingham,  152  Ind.  135,  137,  52  N.  E.  702; 
Chicago,  etc.,  R.  Co.  v.  State  ex  rel.,  159  Ind.  237,  242,  64  N.  E. 
o60,  and  cases  cited. 

Judgment  affirmed. 

/oRDA2v  and  Montgomery,  JJ.,  dissent. 
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(Supreme  Court  of  Oregon,  April  26,  1910.) 
[108   Pac.   Rep.   211.] 

Trial — Motion  for  Nonsuit — Review  of  Evidence. — The  court,  on 
motion  for  nonsuit,  must  view  the  testimony  in  the  light  most  favor- 
able to  plaintiff. 

Street  Railroads — Operation — Care  Required. — More  care  is  essen- 
tial to  th«  proper  operation  of  street  cars  than  is  usually  required  on 
the  part  of  steam  railroads. 

Street  Railroads — Operation — Reciprocal  Rigfats.*^ — The  rights  of 
tiavelers  on  a  street  on  which  street  cars  are  operated,  and  the  right 
to  operate  street  cars,  are  reciprocal;  and  the  travelers  and  the  car 
men  must  act  with  due  regard  for  the  rights  of  others,  and  the  public 
may  assume  that  in  the  operation  of  the  cars  municipal  ordinances 
will  be  observed. 

Street  Railroads — Operation — Negligence — Question  for  Jury.t 
— Whether  the  moving  of  street  cars  at  a  greater  speed  than  per- 
mitted by  a  municipal  ordinance  is  negligence  is  for  the  jury. 

Negligence — "Proximate     Cause."t — "Proximate     cause"  is     defined 

♦See  first  foot-note  of  Carroll  v,  Connecticut  Co.  (Conn.),  34 
R.  R.  R.  780,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  780;  fourth  head-note 
of  Powers  v.  Des  Moines  City  Ry.  Co.  (Iowa),  34  R.  R.  R.  597, 
57  Am.  £:  Kng.  R.  Cas.,  N.  S.,  597;  second  head-note  of  Hellie- 
son  V.  Seattle  Elec.  Co.  (Wash.),  34  R.  R.  R.  337,  57  Am.  &  Eng. 
R.  Cas.,  \.  S.,  337;  second  foot-note  of  Keefe  v.  Seattle  Elec.  Co. 
(Wash.),  33  R.  R.  R.  725,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  725. 

For  the  authorities  in  this  series  on  the  question  whether  a  person 
about  to  attempt  to  cross  railroad  tracks  has  the  right  to  presume  that 
street  cars  or  trains  will  not  approach  at  unlawful  speed,  see  third 
paragraph  of  first  foot-note  of  (}rimm  v.  Milwaukee,  etc.,  Co.  (W^is.). 

32  R.  R.  R.  665,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  665;  third  foot-note  oi 
Kern  v.  Des  Moines  City  Ry.  Co.  (Iowa),  32  R.  R.  R.  29,  55  Am.  & 
Eng.  R.  Cas.,  N.  S.,  29. 

tSee  second  foot-note  of  Cleveland,  etc.,  Ry.  Co.  v.   Powers    (Ind.\ 

33  R.  R.  R.  563,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  563;  last  foot-note  oi 
Dyson  v.  Southern  Ry.  Co.  (S.  Car.),  33  R.  R.  R.  486,  56  Am.  &  En?. 
R.  Cas.,  N.  S.,  486;  second  foot-note  of  Norfolk  &  P.  Traction  Co.  v. 
Forrest's  Adm  x  (Va.),  33  R.  R.  R.  472,  56  Am.  &  Eng.  R.  Cas..  N.  S., 
472;  last  foot-note  of  Wilson  v.  Puget  Sound  Elec.  Ry.  Co.  (Wash.), 
32  R.  R.  R.  311,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  311 ;  first  foot-note  of  Henry 
r.  Cleveland,  etc.,  Ry.  Co.  (111.),  32  R.  R.  R.  4S,  55  Am.  &  Eng.  R. 
Cas.,  N.  S.,  48;  foot-note  of  Kern  v.  Des  Moines  City  Ry.  Co.  (Iowa), 
■6-2  R.  R.  R.  29,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  29. 

tFor  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  the  proximate  cause  of  an  injurv,  see  second  foot-note  of  Brown 
V.  Chesapeake  &  O.  Ry.  Co.  (Ky.),  34  R.  R.  R.  714,  57  Am.  &  Eng.  R. 
Cas.,  X.  S.,  714;  second  head-note  of  Craig  v.  Great  Northern  Ry.  Co. 
(Wash.),  34  R.  R.  R.  675.  57  Am.  &  Eng.  lR.  Cas.,  N.  S.,  675;  fourth 
ioot-note  of  Yeates  v.  Illinois  Cent.  R.  Co.  (111.),  34  R.  R.  R.  65,  57 
Am.  &  Kng.  R.  Cas.,  X.  S.,  65;  last  foot-note  of  St.  Louis,  etc.,  Ry.  Co. 
r.  Pollock  (Ark.),  34  R.  R.  R.  240,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  240; 
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generally  as  the  cause  which  leads  to  or  may  naturally  be  expected 
to  produce  the  result. 

Street  Railroads — Collision — Negligence — Question  for  Jury. — 
Whether  there  was  negligence  in  the  operation  of  a  street  car  which 
ran  into  a  traveler  and  injured  him  held,  under  the  evidence,  for 
the  jury. 

Street  Railroads — Collision — Contributory  Negligence — Question  for 
Jury. — ^Whether  a  traveler,  injured  in  a  collision  with  a  street  car 
while  attempting  to  cross  the  street  in  front  of  the  car,  was  guilty  of 
contributory  negligence  in  failing  to  look  for  the  approaching  car 
immediately  before  attempting  to  cross  the  track  held,  under  the  evi- 
dence, for  the  jury. 

Street  Railroads — Injuries  to  Traveler — Contributory  Negligence — 
Burden  of  Proof.§ — The  burden  of  proving  contributory  negligence  of 
a  traveler,  struck  by  a  street  car  while  attempting  to  cross  the  track 
in  front  of  an  approaching  car,  is  on  the  street  railroad. 

Negligence — Proximate  Cause — Question  for  Jury. — Where  the 
proximate  cause  of  an  injury  is  problematical,  the  case  must  be  sub- 
mitted to  the  jury. 

Street  Railroads — ^Injuries  to  Traveler — Negligence — Evidence — 
City  Ordinance. — In  an  action  for  injuries  to  a  traveler  in  a  collision 
with  a  street  car  running  at  an  excessive  rate  of  speed,  the  ordinance 
fixing  the  maximum  speed  and  the  evidence  offered  in  connection 
therewith  to  show  the  speed  limit  in  the  city,  are  admissible. 

Moore,  C.  J.,  dissenting. 

Appeal  from  Circuit  Court,  Marion  County;  Geo.  H.  Burnett, 
Judge. 

Action  by  Laura  Palmer  against  the  Portland  Railway,  Light 
&  Power  Company.  From  a  judgment  of  nonsuit  at  the  close  of 
plaintiff's  testimony,  she  appeals.  Reversed,  and  new  trial  or- 
dered. 

This  is  an  action  for  damages  sustained  by  plaintiff  by  reason 
of  injuries  inflicted  in  a  collision  between  an  electric  car,  operated 
on  defendant's  street  railway  in  the  city  of  Salem,  and  a  single 
buggy,  drawn  by  one  horse,  in  which  plaintiff  was  riding.  The 
evidence  tends  to  show  that,  just  before  the  accident,  plaintiff  and 
her  husband  drove  down  High  street  to  the  intersection,  with  State 
str^t,  and  then  turned  easterly  up  State  street,  with  the  intention 
of  turning  south  at  Cottage  street,  a  distance,  approximately,  of 

Bloom  V.  Sioux  City  Traction  Co.  (Iowa),  33  R.  R.  R.  784,  56  Am.  & 
Hng.  R.  Cas.,  N.  S.,  784;  last  foot-note  of  Cleveland,  etc.,  Ry.  Co.  v. 
Powers  (Ind,),  33  R.  R.  R.  563,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  563; 
fourth  foot-note  of  Lockwood  v.  Boston  Elev.  Ry.  Co.  (Mass.),  31  R. 
R  R-  395,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  395. 

§See  second  foot-note  of  White  v.  New  York,  etc.,  R.  Co.  (Mass.), 
31  R.  R.  R.  488,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  488;  last  foot-note  of 
Fleenor  v.  Oregon  Short  Line  R.  Co.  (Idaho),  34  R.  R.  R.  513,  57  Am. 
&  Eng.  R.  Cas.,  N.  S.,  513. 


70  Vol.  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Palmer  v,  Portland  Ry.,  L.  &  P.  Co 

800  feet  from  High  street.  When  the  buggy  turned  east  at  High, 
plaintiff  saw  defendant's  car  standing  still,  about  450  feet  west. 
The  buggy  was  driven  at  a  speed  of  about  nine  miles  an  hour  up 
State  street,  parallel  with  the  north  rail  of  defendant's  track,  and 
about  four  feet  therefrom.  Plaintiff's  husband  was  driving,  but 
she  was  directing  his  movements  and  keeping  watch  for  the  ap- 
proach of  street  cars.  There  is  no  evidence  showing  at  what  mo- 
ment, after  plaintiff  first  saw  the  car,  it  was  put  in  motion,  but  she 
testified  that,  when  the  buggy  reached  Church  street,  she  again 
looked,  and  noticed  that  the  car  was  from  a  block  and  a  quarter 
to  a  block  and  three-quarters  behind  the  buggy,  or  between  400 
and  600  feet  distant.  After  passing,  but  near,  the  center  of  the 
next  block,  she  saw  that  the  car  was  behind  them  "about"  three- 
quarters  of  a  block,  a  distance  of  approximately  250  feet.  Pro- 
ceeding from  this  point  to  the  intersection  of  Cottage  and  State 
streets,  less  than  half  a  block,  she  directed  her  husband  to  turn 
south  to  Cottage  street.  She  did  not  at  that  moment  look  or  listen 
for  the  approaching  car,  nor  was  the  speed  of  the  horse  slacked, 
and  when  they  turned  to  cross  the  track  they  perceived  the  car 
within  40  feet  of  the  buggy,  running  at  a  great  speed,  probably 
20  miles  an  hour,  at  which  moment  the  horse's  front  feet  were 
on  the  car  track.  The  driver  attempted  to  swing  his  horse  to  the 
left  to  avoid  the  accident,  but  the  car  struck  the  rear  of  the  bugg}'', 
shattering  it,  and  throwing  plaintiff  to  the  ground  and  injuring 
her.  The  car,  as  the  evidence  tends  to  show,  was  a  penitentiar}'^ 
car,  used  for  conveying  convicts  to  and  from  their  work,  and  no 
bell  was  rung,  nor  any  signal  whatsoever  given  of  its  approach. 
Plaintiff  testified  that  she  was  familiar  with  the  speed  and  man- 
ner in  which  street  cars  were  usually  operated  in  Salem,  and  there 
was  other  evidence  tending  to  show  that  the  speed  attained  by  the 
car  in  question  was  much  greater  than  usual,  and  about  20  miles 
an  hour.  Plaintiff  offered  in  evidence  the  ordinance,  granting  the 
street  railway  franchise  to  defendant's  grantor,  which  provides 
that  cars  should  not  be  run  at  a  greater  speed  than  10  miles  an 
hour,  but  this  evidence  was  rejected.  It  was  shown  that  State 
street  is  99  feet  wide,  that  the  car  track  is  practically  in  the  cen- 
ter of  the  street,  and  that  there  were  no  wagons  or  other  vehicles  in 
the  vicinity  when  the  accident  occurred.  At  the  conclusion  o^  the 
plaintiff's  testimony,  the  court  granted  a  nonsuit,  and  she  appeals, 
assigning  as  error  the  sustaining  of  defendant's  motion  for  non- 
suit and  exclusion  of  evidence  showing  defendant  to  have  been 
operating  under  an  ordinance,  limiting  the  speed  of  cars  within 
the  corporate  limits  of  the  city  of  Salem  to  10  miles  an  hour. 

John  A.  Carson  {Carson  &  Broivn,  on  the  brief),  for  appellant. 
Franklin  T,  Griffith  (Geo.  G,  Bingham,  on  the  brief),  for  re- 
spondent. 

King,  J.     (After  stating  the  facts  as  above).    To  test  the  suf- 
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ficiency  of  the  proof  under  a  motion  for  nonsuit,  the  testimony- 
must  be  viewed  in  the  light  most  favorable  to  the  plaintiff.  Kunz  v^ 
O.  R.  &  X.  Co.,  51  Or.  191,  205,  93  Pac.  141,  94  Pac.  504.  Some 
of  the  witnesses  testified  to  the  fact  that  the  car  was  running 
about  20  miles  an  hour.  Plaintiff  testified  that,  when  opposite 
the  courthouse  corner,  the  car  was  not  less  than  a  block  and  a 
quarter,  or  a  distance  of  about  440  feet  to  their  rear;  that  after 
driving  to  a  point  near  the  center  of  the  next  block,  in  front  of 
the  post  office,  she  again  looked,  at  which  time  the  car  was  at 
least  three- fourths  of  a  block  distant;  that  she  supposed  it  was 
running  at  the  regular  rate  of  speed,  the  limit  of  which  is  fixed 
by  ordinance  at  10  miles  an  hour,  and  that  after  looking  the  last 
time  the  buggy  was  driven  to  the  intersection  of  Cottage  street, 
or  about  150  feet,  before  attempting  to  cross  the  track. 

It  is  too  well-settled  to  admit  of  serious  discussion  that  more 
care  is  essential  to  the  proper  operation  of  street  cars  than  is 
usually  required  on  the  part  of  steam  railways.  The  rights  of 
travelers  upon  the  streets,  whether  in  vehicles  or  otherwise,  are 
reciprocal ;  all  must  act  with  due  regard  for  the  rights  of  others. 
The  public  has  the  right  to  assume  that  at  least  the  requirements 
of  municipal  ordinances  will  be  observed ;  and  the  question  as  to 
whether  the  moving  of  cars  at  a  greater  speed  than  permitted  by 
law  constitutes  negligence  is  for  the  jury.  Beck  v.  Vancouver  Ry. 
Co.,  25  Or.  32.  34  Pac.  753 ;  Wolf  v.  City  Ry.  Co.,  45  Or.  457,  72 
Pac.  329,  78  Pac.  668;  Donohoe  v,  Portland  Ry.  Co.,  56  Or.  — , 
107  Pac.  964.  It  is  held  in  Donohoe  v.  Portland  Ry.  Co.  that 
**it  must  appear  that,  although  the  defendant  was  negligent,  the 
injury  was  caused  by  the  unlawful  speed,  without  contributory 
negligence  of  the  person  complaining,  which  was  the  proximate 
cause  of  the  injury."  But,  in  this  instance,  it  is  manifest  that  had 
defendant's  car  not  exceeded  the  reasonable  rate  of  speed  pre- 
scribed by  ordinance,  which  plaintiff  had  a  right  to  assume,  no 
collision  would  have  occurred.  As  stated  in  Buswell  on  Personal 
Injuries  (2d  Ed.)  §  97,  qnoted  with  approval  in  Elliff  v.  O.  R.  & 
X.  Co.,  53  Or.  66.  76,  99  Pac.  79:  "The  proximate  cause  is 
to  be  defined  generally  as  the  cause  which  led  to  or  might 
naturally  be  expected  to  produce  the  result."  Now,  applying  this 
rule,  let  it  be  remembered  that  plaintiff  had  a  right  to  travel  upon 
the  street,  and  near  to.  or  even  upon,  the  track,  and  to  cross  the 
street  at  any  suitable  point,  especially  at  a  crossing,  as  attempted 
on  this  occasion,  and  defendant  had  a  like  right  to  be  upon  its 
track  thereon ;  each  being  required  to  be  reasonably  prudent  in 
the  exercise  of  their  respective  privileges.  But,  as  shown,  there 
was  ample  evidence  from  which  the  jury  could  find  that  defend- 
ant was  negligent ;  and,  whether  plaintiff  was  also  reckless,  and 
thereby  contributed  to  and  was  the  proximate  cause  of  the  col- 
lision, depends  upon  whether  she  used  due  diligence  in  watching 
the  approaching  car  before  attempting  to   cross  the  track,   or 


72  Vol  36  R  F  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Palmer  v,  Portland  Rj.,  L.  &  P.  Co 

looked  in  sufficient  time  to  come  within  the  usual  prudential  re- 
quirements. 

After  looking,  and  before  attempting  to  cross  the  track,  plain- 
tiff traveled  150  feet;  this  distance,  according  to  the  effect  of  the 
testimony  adduced  in  her  behalf,  was  covered  in  10  to  11  seconds. 
Had  the  car,  during  that  space  of  time,  not  exceeded  the  maxi- 
mum rate  of  speed  of  10  miles  an  hour,  it  would  have  traveled 
approximately  160  feet.  When  plaintiff  last  looked  the  car  had 
about  400  feet  to  run  before  it  could  overtake  them;  therefore, 
when  they  attempted  to  cross  the  street,  they  were  entitled  to 
assume  that  the  car  was  about  240  feet  to  the  rear,  thus  giving 
them  about  15  seconds  in  which  to  cross  the  track  before  the  pos- 
sibility of  a  collision.  Hence  there  was  no  real  necessity  to  look 
again,  unless  it  was  incumbent  upon  them  to  take  notice,  or  to  pre- 
sume that  the  defendant  was  violating  the  ordinance  by  running  at 
a  reckless  speed.  The  evidence  does  not  justify  such  an  assump- 
tion, and  that  a  person  should  so  presume  is  never  required. 
True,  many  persons,  before  attempting  to  cross  the  track  under 
such  circumstances,  might  have  looked  again,  but  whether  a  fail- 
ure so  to  do,  when  the  car  could  reasonably  have  been  expected 
to  be  from  230  to  240  feet  distant,  with  at  least  15  seconds  in 
which  to  drive  less  than  20  feet  (when  at  the  rate  they  had  been 
driving  they  could  have  covered  225  feet),  is  certainly  a  matter 
concerning  which  reasonable  minds  may  differ,  necessitating  a  sub- 
mission thereof  to  the  jury. 

It  also  appears  that  had  the  car  been  under  proper  control,  and 
not  going  at  an  unreasonable  speed,  it  could  have  been  stopped 
in  time  to  prevent  a  collision;  thus  supplementing  the  plaintiff's 
proof,  tending  to  establish  as  a  question  for  the  consideration  of 
the  jury  that  defendant's  negligence  was  the  primary  cause  of  the 
accident.  Donohoe  v,  Portland  Ry.  Co.,  56  Or.  — ,  107  Pac.  964; 
Kunz  V.  O.  R.  &  N.  Co.,  51  Or.  191,  205,  93  Pac.  141,  94  Pac. 
504.  The  burden  of  proving  contributory  negligence  is  on  the 
defendant.  Gentskow  v,  Portland  Ry.  Co.,  54  Or.  114,  120,  122, 
102  Pac.  614.  And,  as  held  in  Elliff  v.  O.  R.  &  N.  Co.,  53  Or. 
66,  76,  99  Pac.  76,  where  the  proximate  cause  of  the  injury  is 
problematical,  as  certainlv  appears  here,  the  case  should  be  sub- 
mitted to  the  jury.  Or,  as  said  bv  Mr.  Justice  Lamar  in  Grand 
Trunk  Ry.  Co.  v.  Ives,  144  U.  v^.  408,  417,  12  Sup.  Ct.  679,  682, 
683,  36  L.  Ed.  485 :  "There  is  no  fixed  standard  in  the  law  by  which 
a  court  is  enabled  to  arbitrarily  say  in  every  case  what  conduct 
shall  be  considered  reasonable  and  prudent,  and  what  shall  consti- 
tute ordinary  care,  under  any  and  all  circumstances.  The  terms 
'ordinary  care,'  'reasonable  prudence,'  and  such  like  terms,  as 
applied  to  the  conduct  and  affairs  of  men,  have  a  relative  signifi- 
cance, and  cannot  be  arbitrarily  defined.  What  may  be  deemed 
ordinary  care  in  one  case,  may,  under  different  surroundings  and 
circumstances,  be  gross  negligence.     The  policy  of  the. law  has 
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relegated  the  determination  of  such  questions  to  the  jury,  under 
proper  instructions  from  the  court.  It  is  their  province  to  note 
the  special  circumstances  and  surroundings  of  each  particular 
case,  and  then  say  whether  the  conduct  of  the  parties  in  that  case 
was  such  as  would  be  expected  of  reasonable,  prudent  men,  under 
a  similar  state  of  affairs.  When  a  given  state  of  facts  is  such  that 
reasonable  men  may  fairly  differ  upon  the  question  as  to  whether 
there  was  negligence  or  not,  the  determination  of  the  matter  is 
for  the  jury.  Jt  is  only  where  the  facts  are  such  that  all  reason- 
able men  must  draw  the  same  conclusion  from  them  that  the  ques- 
tion of  negligence  is  ever  considered  as  one  of  law  for  the  court.'' 
To  the  same  effect,  see  Hedin  v.  Railway  Co.,  26  Or.  155.  161, 
37  Pac.  540;  Hecker  v,  Oregon  Railroad  Co.,  40  Or.  6,  66  Pac. 
270;  Webb  v.  Heintz,  52  Or.  444,  447,  97  Pac.  753.  See,  also, 
Doyle  V.  Southern  Pacific  Co.,  56  Or.  — ,  108  Pac.  201,  and  au- 
thorities there  collated  on  the  subject.  To  affirm  the  judgment  of 
the  trial  court  would  not  only  be  at  variance  with  the  principles 
enunciated  in  the  foregoing  authorities,  but  manifestly  incon- 
sistent with  the  views  announced  and  adopted  in  the  following 
additional  decisions  bv  this  court  upon  the  subject:  Galvin  v. 
Brown  &  JMcCabe,  53  Or.  598,  608,  101  Pac.  671 ;  Crosby  v,  Port- 
land Ry.  Co.,  53  Or.  496,  502,  100  Pac.  300,  101  Pac.  204;  Webb 
V.  Heintz,  52  Or.  444,  446,  97  Pac.  753 ;  Wolf  v.  City  Ry.  Co.,  45 
Or.  446,  457,  72  Pac.  329,  78  Pac.  668 ;  Geldard  v.  Marshall,  43 
Or.  438,  73  Pac.  330 ;  Shobert  v.  May,  40  Or.  68,  66  Pac.  466,  55 
L.  R.  A.  810,  91  Am.  St.  Rep.  453. 

The  learned  court  below  erred  in  excluding  the  ordinance  and 
proof  offered  in  connection  therewith  for  the  purpose  of  showing 
the  speed  limitation  prescribed  by  ordinance  within  the  city,  and 
in  sustaining  the  motion  for  nonsuit.  The  judgment  will  accord- 
ingly be  reversed,  and  a  new  trial  ordered. 

Moore,  C.  J.,  dissents. 


' 


74  Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 


St.  Louis  &  S.  F.  R.  Co.  v.  Shannon. 

(Supreme  Court  of  Oklahoma,  March  8,  1910.) 
[108   Pac.    Rep.   401.] 

Railroads — Fires  Set  by  Locomotives — Evidence.* — In  an  action 
against  a  railroad  company  to  recover  damages  on  account  of  fire 
cat^sed  by  sparks  from  one  of  its  locomotives,  evidence  of  the  setting 
of  other  fires  by  other  locomotives  is  competent  where  it  is  made  to 
appear  that  they  were  practically  identical  in  construction  to  the  one 
supposed  to  have  set  the  fire. 

Railroads — Fires — Circumstantial  Evidence.! — The  fact  that  a  fire, 
which  destroyed  property,  originated  from  the  sparks  of  a  passing 
locomotive,  may  be  shown  by  circumstantial  evidence. 

New  Trial — Verdict  Contrary  to  Evidence — Sufficiency  of  Evidence. 
— A  barn  situated  about  100  feet  north  of  a  railroad  track  w^as  de- 
stroyed by  fire,  which  caught  at  an  opening  in  hay  with  which  it  was 
filled.  An  engine,  running  heavy  and  throwing  sparks  or  cinders  to- 
ward the  barn,  passed  just  prior  to  the  time  of  the  discovery,  and  no 
other  cause  for  the  fire  is  suggested  than  that  it  was  set  from  this 
engine.  Fires  from  sparks  from  this  or  other  similar  engines  running 
on  the  same  track  had  set  fire  to  grass  immediately  around  the  barn 
on  previous  recent  occasions.  Held,  that  an  order  overruling  a  mo- 
tion for  new  trials  for  that  the  evidence  did  not  reasonably  sustain  a 
verdict  against  the  company,  was  not  error. 

(Syllabus  by  the  Court.) 

Error  from  District  Court,  Bryan  County;  D.  A.  Richardson, 
Judge. 

Action  by  O.  L.  Shannon  against  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Affirmed. 

R,  A,  Klcinschmidt  and  R.  M.  Campbell,  for  plaintiff  in  error. 
Hatchett  &  Ferguson,  for  defendant  in  error. 

Dunn,  C.  J.  March  24,  1908,  defendant  in  error,  as  plaintiff, 
filed  his  action  against  plaintiff  in  error,  as  defendant,  in  the 
district  court  of  Bryan  county,  Okl.,  wherein  he  sought  to  re- 
cover damages  occasioned  by  the  destruction  of  his  barn  by  fire, 
which  he  alleges  was  set  by  a  locomotive  engine  running  and 

♦See  last  foot-note  of  Goodman  v.  Lehigh  Valley  R.  Co.  (N.  J.)* 
34  R.  R.  R.  383,  57  Am.  &  Eng.  R.  Cas.,  N.  S..  383;  last  foot-note  of 
Ides  t'.  Boston  &  M.  R.  R.  (Vt.)  33  R.  R.  R.  282,  56  Am.  &  Eng.  R. 
v^^as.,  A.   o.«  283. 

tSee  foot-note  of  Byers  v.  Baltimore  &  O.  R.  Co.  (Pa.),  34  R.  R.  R. 
390,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  390;  second  foot-note  of  Norfolk 
&  W.  Ry.  Co.  V.  Thomas  (Va.),  34  R.  R.  R.  618,  57  Am.  &  Eng.  R. 
Cas.,  N.  S.,  618. 


Vol,  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S  75 

St.  Louis  &  S.  F.  R.  Co.  v.  Shannon 

operated  by  defendant  upon  its  railroad.  A  trial  was  had  to  a 
jur}',  which  resulted  in  a  verdict  for  the  plaintiff,  on  which  judg- 
ment was  entered,  and  the  case  has  been  brought  for  this  court 
for  review. 

Two  pro-positions  are  presented   by   counsel   for  plaintiff   in 
error  for  our  consideration:    First,  that  the  court  erred  in  per- 
mitting defendant  in  error  to  introduce  evidence  showing  that 
other  engines  of  plaintiff  in  error,  prior  to  the  time  of  the  fire  in 
question,  were  seen  to  emit  sparks  and  cinders  and  to  set  out 
fires  in  the  vicinity  where  this  fire  occurred.     Second,  that  the 
evidence  introduced  was  not  sufficient  to  sustain  the  verdict  and 
the  judgment.    Counsel  place  most  stress  upon  their  first  prop- 
osition in  view  of  the  fact,  as  is  contended,  that  the  engine  which 
was  supposed  to  have  set  out  the  fire  was  identified  and  known. 
Counsel  for  both  parties  have  briefed  this  question  extensively, 
and  an  investigation  of  it  disclosed  that  there  is  much  conflict 
in  the  authorities.    A  most  exhaustive  and  satisfactory  note  on 
this  proposition  is  appended  to  the  case  of  Florida  East  Coast 
Ry.  Co.  z\  Welch  (53  Fla.  145,  44  South.  250)  12  Am.  &  Eng. 
Ann.  Cas.  210.     Herein  are  collated  the  authorities  from  every 
jurisdiction  in  the  United  States,  and,  without  a  review  thereof, 
we  will  say  that  it  would  seem  that  the  weight  of  authority  is 
to  the  effect  that,  where  the  engine  which  is  alleged  to  have  set 
out  the  fire  is  identified,  then  evidence  of  other  fires  by  other 
engines  and  at  other  times  is  inadmissible.    This  states  the  gen- 
eral rule  on  the  proposition,  yet  there  are  exceptions  to  it  within 
which  in  our  judgment  the  facts  disclosed  by  this  record  cause 
this  case  to  fall,  and  which  relieve  us  of  passing  on  it.    The  rule 
fixed  by  the  exceptions  seems  to  be  that  where  the  defense  re- 
lied upon  by  the  company  is  that  the  point  at  which  the  fire  is 
set  is  beyond  the  limit  locomotives  of  the  company  throw  cinders 
or  fire,  or  where  it  is  established  that  the  engines  of  the  company 
are  all  practically  identical  in  their  construction  and  operation, 
then  it  is  permissible,  independent  of  the  identification  of  the 
engine  which  it  is  asserted  actually  set  the  fire,  to  show  that 
other  fires,  not  too  remote  in  point  of  time,  have  been  set  by 
other  engines  of  the  company.  Dunning  v,  Maine  Central  R.  R. 
Co.,  91  Me.  87,  39  Atl.  352,  64  Am.  St.  Rep.  208;  Big  River 
Lead  Co.  v,  St.  Louis,  Iron  Mountain  &  So.  R.  R.  Co.,  123  Mo. 
App.  394,  101  S.  W.  636;  Campbell  v,  Missouri  Pacific  R.  Co., 
121  Mo.  340,  25  S.  W.  936,  25  L.  R.  A.  175,  42  Am.  St.  Rep. 
530;  Matthews  v,  Missouri  Pacific  R.  Co.,  142  Mo.  645,  44  S.  W. 
802:  Black  v.  Minneapolis  &  St.  L.  R.  Co.,  122  Iowa,  32,  96  N. 
W.  894;  Chesapeake  &  O.  R.  Co.  v.  Richardson  (Ky.)  99  S.  W. 
642;  Louisville  &  Nashville  R.  Co.  v.  Short,  110  Tenn.  713,  77 
S.  W.  936;  Louisville  &  Nashville  R.  Co.  v.  Fort,  112  Tenn.  432, 
80  S.  W.  429;  Sheldon  v.  Hudson  River  R.  R.  Co.,  14  N.  Y.  218, 
67  Am.  Dec.  155. 


76  Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

St.  Loui8  &  S<  F.  R.  Co.  v.  Shannon 

Witnesses  for  the  defendant  testify  that  engine  No.  601,  which 
was  switching  in  the  yards  at  the  time  of  the  fire,  had  been  in- 
spected shortly  prior  to  that  time,  and  that  it  wafe  in  good  condi- 
tion; that  the  fire-netting  was  perfect,  and  the  netting  to  pre- 
vent the  emission  of  sparks  was  the  standard  size  without  holes 
or  defects ;  that  this  inspection  was  made  both  the  day  before  the 
fire  and  also  the  day  afterward ;  that  the  mesh  made  by  the  spark 
arrester  was  3  to  the  inch ;  and  that  the  sparks  or  cinders  traveled 
a  distance  of  13  to  14  feet  diagonally  before  they  turned  up  to 
leave  the  smoke  stack.  The  engineer  testified  that  he  had  never 
seen  fire  set  to  a  house  or  anything  except  the  right  of  way,  and 
another  witness  testified  that  the  defendant  company  keeps  its 
engines  up  to  the  very  highest  standard;  that  the  other  engines 
were  subjected  to  the  same  inspection  and  kept  up  to  the  same 
high  standard  as  nearly  as  could  be,  as  engine  No.  601,  and  that 
it  was  no  better  than  any  of  the  rest. 

In  the  case  of  Dunning  v.  Maine  Central  Railroad  Co.,  supra, 
the  counsel  for  plaintiflf  contended  that  the  locomotive  which 
drew  the  Dover  &  Dexter  train  was  the  one  which  set  the  fire. 
Evidence  was  offered  showing  that  other  engines  of  the  defend- 
ant corporation  had  set  fires  in  that  vicinity  and  had  emitted 
sparks  and  cinders.  On  the  admissibility  of  this  evidence  the 
Supreme  Judicial  Court  of  Maine  said:  "That  other  engines 
of  the  same  company,  under  the  same  general  management,  pass- 
ing over  the  same  track  at  the  same  grade,  at  about  the  same 
time,  and  surrounded  by  the  same  physical  conditions,  have 
scattered  sparks  or  dropped  coals  so  as  to  cause  fires,  appeals 
legitimately  to  the  mind  as  showing  that  it  was  possible  for  the 
engine  in  question  to  do  likewise.  Such  testimony  is  illustrative 
of  the  character  of  the  locomotive,  as  such,  with  respect  to  the 
emission  of  sparks  or  the  dropping  of  coals."  The  same  ques- 
tion was  raised  in  the  case  of  Big  River  Lead  Company  v,  St. 
Louis,  Iron  Mountain  &  Southern  R.  R.  Co.,  supra,  and  in  dis- 
cussing its  admissibility  the  St.  Louis  Court  of  Appeals  said: 
"The  reason  for  admitting  such  evidence  was  stated  in  Sheldon 
V.  Railroad,  14  N.  Y.  223  [67  Am.  Dec.  155].  *  *  *  The  rea- 
son is  that  there  is  usually  a  uniformity  of  plan  and  construction 
in  locomotives  used  by  a  railway  company,  so  that,  if  some  of 
them  emit  cinders,  presumably  the  others  do.  If  they  differ  in 
construction,  and  some  are  less  likely  to  throw  out  fire  than 
others  the  company  can  prove  these  facts."  And  the  Supreme 
Court  of  the  state  of  Missouri  has  gone  to  yet  a  further  extreme 
on  this  same  proposition  in  its  holding  in  the  case  of  Matthews 
V.  Missouri  Pacific  Railway  Company,  supra,  wherein  it  is  said: 
"In  a  suit  under  section  2615,  Rev.  St.  1889,  against  a  railroad 
for  destroying  a  bam  by  fire,  a  witness  was  permitted  to  testify 
to  having  seen,  subsequently  to  the  fire,  a  spark  from  an  engine 
strike  the  center  pole  of  a  tent  which  had  been  erected  on  the 
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site  of  the  barn.    It  was  not  shown  that  the  engine  was  of  the 
same  kind  or  in  the  same  condition  as  the  one  from  which  it  was 
alleged  the  fire  originated,  nor  that  the  condition  of  the  weather 
nor  the  direction  of  the  wind  was  the  same.    Held,  that  the  evi- 
dence was  competent  as  tending  to  prove  the  possibility,  and 
consequent  probability,  that  the  fire  was  communicated  to  the 
bam  by  one  of  the  railroad's  engines."    The  Supreme  Court  of 
Iowa,  in  the  case  of  Black  v.  Minneapolis  &  St.  Louis  R.  R.  Co., 
122  Iowa,  32,  96  N.  W.  984,  said,  with  reference  to  testimony 
relating  to  other  engines  than  the  one  which  was  supposed  to 
have  emitted  the  sparks  which  set  out  the  fire,  that,  "as  there 
was  evidence  that  all  the  engines  were  in  substantially  the  same 
condition,  this  testimony  was  admissible."     To  the  same  effect 
is  the  holding  of  the  Court  of  Appeals  of  Kentucky  in  the  case 
of    ChesapesSce  &    Ohio    Railroad    Co.    v.    Richardson,    supra, 
wherein  evidence  was  admitted  of  fire  and  cinders  being  thrown 
out  by  other  engines  than  the  one  which  was  charged  with  hav- 
ing set  the  fire  in  that  case;  the  court  saying:  "It  is  settled  that 
as  the  engines  are  all  under  one  management,  and  the  same  kind 
of  screens  are  used  in  all,  proof  is  admissible  of  cinders  thrown 
out  by  other  engines,  or  fires  set  by  them  about  the  same  time." 
The  Supreme  Court  of  Tennessee,  in  the   case   of   Louisville  & 
Nashville  Railroad  Co.  v.  Short,  supra,  held  on  this  question 
that:    "In  an  action  against  a  railroad  for  fire  caused  by  sparks 
from  one  of  defendant's  locomotives,  evidence  of  the  setting  of 
other  fires  by  other  locomotives  is  competent;  it  appearing  that 
the  other  locomotives  were  of  similar  construction  to  the  one  in 
question." 

On  the  second  proposition  urged  by  counsel  for  defendant, 
we  are  asked  to  reverse  the  case  for  want  of  sufficient  evidence 
to  sustain  the  verdict.  The  testimony  of  the  train  operators, 
especially  the  engineer,  was  to  the  effect  that,  at  the  time  of  the 
arrival  of  the  engine  in  the  vicinity  of  the  barn,  the  grass  in  the 
immediate  neighborhood  was  burning.  Witnesses  on  the  part 
of  plaintiff,  however,  testified  that  the  train  was  switching  in  the 
neighborhood  of  the  bam  before  the  fire  was  discovered,  and 
there  is  a  total  absence  of  any  evidence  upon  which  to  found  a 
conjecture  that  the  fire  was  due  to  any  other  cause  than  the  one 
claimed.  The  bam  was  filled  with  baled  hay,  with  an  opening 
in  the  east  side,  and  was  located  less  than  100  feet  north  of  the 
railroad  track.  A  wind  was  blowing  toward  it.  An  engine  of 
the  company,  running  heavy  and  throwing  cinders,  passed  it 
prior  to  the  time  when  the  fire  was  discovered.  The  fire  caught 
in  this  hay.  Other  fires  at  other  times  had  been  set  in  the  grass 
^'hich  surrounded  this  barn  by  sparks  from  other  engines,  if  not 
from  this  one,  of  the  company.  With  these  facts  before  the 
I^jy.  we  are  not  able  to  reverse  the  case  on  account  of  a  want 
evfdejice  reasonably  tending  to  sustain  the  verdict.  The  Supreme 
^^^n  of  Kansas,  in  the  case  of  Kansas  City,  Ft.  S.  &  M.  R.  R. 
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Co.  V,  B.  F.  Blaker  &  Co.,  68  Kan.  244,  75  Pac.  71,  64  L.  R.  A. 
81,  1  Am.  &  Eng.  Ann.  Cas.  883,  discussing  the  same  question 
in  that  case  as  is  before  us  in  this  one,  said:  **It  is  contended 
that  the  evidence  of  negligence  of  the  railroad  company  in  set- 
ting out  the  fire  was  insufficient,  and  that  some  of  that  received 
was  incompetent.  It  was  mainly  circumstantial,  but  we  deem 
it  to  have  been  sufficient  to  support  the  verdict.  A  heavy  freight 
train  passed  the  buildings  destroyed  shortly  before  the  fire  was 
discovered.  It  was  running  rapidly,  working  steam,  and  lea\nng 
a  trail  of  smoke  behind  it.  Within  a  few  minutes  after  it  passed, 
persons  in  the  neighborhood  saw  a  patch  of  fire  on  the  roof  of 
the  elevator.  No  fire  was  kept  in  the  elevator  at  the  time.  It 
had  been  locked  up  for  two  weeks  before  the  fire  occurred.  The 
wind  was  blowing  from  the  railroad  track  toward  the  elevator. 
As  far  as  the  testimony  goes,  no  one  saw  sparks  proceeding 
from  the  engine  and  lighting  on  the  building,  but  there  was 
nothing  in  the  testimony  to  show  that  the  fire  could  have  arisen 
from  any  other  source,  and  the  facts  recited,  in  the  absence  of 
proof  of  any  other  cause,  tend  to  show  that  the  fire  was  caused 
by  the  sparks  from  the  engine,  and  whether  the  fire  so  originated 
was  a  proper  question  for  the  jury.  The  eflfect  of  circumstantial 
evidence  of  this  character  was  before  the  court  in  the  recent 
case  of  Kansas  City,  etc.,  R.  Co.  v.  Perry,  65  Kan.  792,  70  Pac. 
876.  After  a  full  consideration  and  a  review  of  the  authorities, 
it  was  there  held :  *The  fact  that  soon  after  the  passing  of  an 
engine  a  fire  starts  near  a  railway  track  in  an  inclosed  field, 
covered  at  the  time  with  a  growth  of  highly  inflammable  vegeta- 
tion, and  travels  before  a  high  wind  in  a  direction  away  from 
the  track,  is  sufficient  to  warrant  a  jury  in  finding  that  the  fire 
was  caused  by  the  operation  of  the  railroad,  without  its  appear- 
ing that  the  engine  emitted  sparks  or  live  cinders  or  was  put  to 
special  exertion,  and  without  further  proof,  excluding  other 
possible  origins.'  *' 

We  have  carefully  read  the  record  made  at  the  trial,  as  well 
as  counsels'  briefs,  and,  from  a  consideration  of  the  whole  mat- 
ter, w-e  are  unable  to  come  to  the  conclusion  that  error  was  com- 
Nmitted,  and  the  judgment  is,  accordingly,  affirmed. 

Turner,  Kane,  Hayes,  and  Williams,  JJ.,  concur. 
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Missouri  Pacific  Railway  Company,  Plff.  in  Err.,  v.  State 
OF  Nebraska.  Missouri  Pacific  Railway  Company,  Plff. 
in  Err.,  v.  State  of  Nebraska  ex  rel.  Farmers'  Elevator 
Company  of  Strausville,  Nebraska. 

(Argued    March   7.   1910.     Decided    April   4,   1910.) 

[30  Sup.  Ct.  Rep.  461.] 

Constitutional  Law — Due  Process  of  Law — Compulsory  Construc- 
tion of  Side  Track  or  Switch.* — The  compulsory  construction  and 
maintenance  by  a  railway  company,  under  Neb.  Sess.  Laws  1905,  chap. 
^^^^^  §§  It  6,  at  its  own  expense,  and  without  a  preliminary  hearing, 
under  penalty  of  a  heavy  fine  for  refusal,  of  the  side  tracks  or  switches 
necessary  to  reach  grain  elevators  which  may  be  erected  adjacent  to 
the  right  of  way,  cannot  be  justified  as  an  exercise  of  the  police 
power,  but  such  statute  takes  the  property  of  the  railway  company 
wiihout  due  process  of  law,  even  if  construed  as  operating  only  when 
the  demand  for  such  facilities  is  reasonable. 

In  error  to  the  Supreme  Court  of  the  State  of  Nebraska  to  re- 
view a  judgment  which  affirmed  a  judgment  of  the  District  Court 
of  Cass  County,  in  that  state,  imposing  a  fine  on  a  railway  com- 
pany for  its  refusal  to  construct  and  maintain,  at  its  own  ex- 
pense, the  side  track  or  switch  necessar)'^  to  search  a  grain  ele- 
vator erected  adjacent  to  its  right  of  way.  Reversed.  Also  in  er- 
ror to  the  Supreme  Couft  of  the  State  of  Nebraska  to  review  a 
judgment  which  affirmed  a  judgment  of  the  District  Court  of 
Richardson  County,  in  that  state,  granting  a  mandamus  compel- 
ling a  railway  company  to  construct  such  switch  or  side  track. 
Reversed. 

See  same  case  below,  No.  127,  81  Neb.  15,  115  N.  W.  614; 
Xo.  128,  81  Neb.  174,  115  N.  W.  757. 

The  facts  are  stated  in  the  opinion. 

.  Messrs.  Balie  P.  Waggencr  and  James  W.  Orr,  for  plaintiff 
in  error. 

Messrs.  William  T.  Thompson  and  Grant  G.  Martin,  for  de- 
fendant in  error  in  No.  127. 

Messrs.  R.  C.  James,  N orris  Brown,  and  C.  Gillespie,  for  de- 
iendam  in  error  in  No.  128. 

*See  foot-note  of  Southern  Ry.  Co.  v.  Attorney  General  (Miss.),  33 
R-  R.  R.  52,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  52;  St.  Louis,  etc.,  Ry.  Co. 
t'.  Wynne  (Ark.),  33  R.  R.  R.  459,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  459; 
toot-note  of  Tracy  v.  New  York,  etc.,  R.  Co.  (Conn.),  34  R.  R.  R.  105.  57 
Am,  &  Eng.  R.  Cas.,  N.  S.,  105:  foot-note  of  St.  Louis,  etc.,  R.  Co.  v. 
McXamare  (Ark.),  33  R.  R.  R.  713,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  713; 
^Tst  head-note  of  National  Car  Ad.  Co.  v.  Louisville,  etc.,  R.  Co.  (Va.), 
33  R.  R.  R.  179,  56  Am.  &  Eng.  R.  Cas..  N.  S.,  179. 
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Mr.  Justice  Holmes  delivered  the  opinion  of  the  court: 
These  are  two  suits  arising  under  a  Nebraska  statute.  The 
first  is  brought  by  the  state  to  recover  a  fine  of  $500  imposed  by 
the  law  for  failure  to  obey  its  command;  the  second  is  brought 
at  the  relation  of  the  party  concerned,  to  compel  obedience  to  the 
same  command  by  mandamus.  The  statute  in  question  provides 
that  "every  railroad  company  or  corporation  operating  a  railroad 
in  the  state  of  Nebraska  shall  afford  equal  facilities  to  all  per- 
sons or  associations  who  desire  to  erect  or  operate,  or  who  are 
engaged  in  operating,  grain  elevators,  or  in  handling  or  shipping 
grain  at  or  contiguous  to  any  station  of  its  road,  and  where  an 
application  has  been  made  in  writing  for  a  location  or  site  for 
the  building  or  construction  of  an  elevator  or  elevators  on  the 
railroad  right  of  way,  and  the  same  not  having  been  granted 
within  a  limit  of  sixty  days,  the  said  railroad  company  to  whom 
application  has  been  made  shall  erect,  equip,  and  maintain  a 
side  track  or  switch  of  suitable  length  to  approach  as  near  as  4 
feet  of  the  outer  edge  of  their  right  of  way  when  necessary,  and 
in  all  cases  to  approach  as  near  as  necessary  to  approach  an 
elevator  that  may  be  erected  by  the  applicant  or  applicants,  ad- 
jacent to  their  right  of  way,  for  the  purpose  of  loading  grain 
into  cars  from  said  elevator,  and  for  handling  and  shipping  grain 
to  all  persons  or  associations  so  erecting  or  operating  such  eleva- 
tors, or  handling  and  shipping  grain,  without  favoritism  or  dis- 
crimination in  any  respect  whatever.  Provided,  however,  that 
any  elevator  hereafter  constructed,  in  order  to  receive  the  bene- 
fits of  this  act,  must  have  a  capacity  of  not  less  than  15,000 
bushels."  Then  follows  a  section  making  railroads  liable  for 
damages  in  case  of  willful  violation  of  the  act  (which  contains 
other  provisions  beside  the  above),  and  imposes  the  above-men- 
tioned fine  for  each  oflfense.  Session  Laws  of  1905,  chap.  105, 
§§  1,  6;  2  Cobbey's  Supp.  §  10,007,  p.  410. 

Under  this  act  the  Manley  Co-operative  Grain  Association,  a 
corporation,  applied  in  writing  for  a  site  for  an  elevator  on  the 
right  of  way  of  the  plaintiff  in  error,  in  Manley,  Nebraska,  but 
the  application  was  refused.  Then  notice  was  sent  that  the  cor- 
poration intended  to  build  near  the  end  of  a  side  track  at  the 
railroad  station  at  Manley,  and  would  expect  an  extension  of  the 
side  track.  The  railroad  company  replied  that  it  would  give  no 
trackage  privilege.  The  elevator  was  built  and  a  demand  was 
made  for  a  side  track,  repeating  a  previous  oflfer  to  bear  a  fair 
share  of  the  expense  of  the  extension.  This  also  was  refused, 
and  thereupon  the  first-mentioned  suit  was  brought  for  the  pen- 
alty imposed  by  the  act.  The  other  suit  is  a  petition  for  manda- 
mus at  the  relation  of  the  Farmers'  Elevator  Company  of  Straus- 
ville,  Nebraska,  another  elevator  corporation,  and  the  facts  are 
so  like  the  foregoing  that  they  do  not  need  special  statement. 
In  both  cases  the  railroad  company  set  up  that  the  statute  was 
an  attempt  to  regulate  commerce  among  the  states,  and  also  was 
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Toid  under  the  14th  Amendment.  After  trials,  the  fine  was  im- 
posed and  the  peremptory  writ  of  mandamus  was  ordered,  and 
both  judgments  were  affirmed  by  the  supreme  court  of  the  state. 
81  Neb.  15,  174,  115  N.  W.  614,  757. 

It  will  have  been  noticed  that  there  is  no  provision  in  the  stat- 
ute for  compensation  to  the  railroad  for  its  outlay  in  building 
and  maintaining  the  side  tracks  required.  In  the  present  cases, 
the  initial  cost  is  said  to  be  $450  in  one  and  $1,732  in  the  other, 
and  to  require  the  company  to  incur  this  expense  unquestionably 
does  take  its  property,  whatever  may  be  the  speculations  as  to  the 
ultimate  return  for  the  outlay.  Woodward  v.  Central  Vermont 
Ry.  Co.  180  Mass.  599,  602,  603,  62  N.  E.  1051.  Moreover,  a 
part  of  the  company's  roadbed  is  appropriated  mainly  to  a  spe- 
cial use,  even  if  it  be  supposed  that  the  side  track  would  be 
available  incidentally  for  other  things  than  to  run  cars  to  and 
from  the  elevator.  Now  it  is  true  that  railroads  can  be  required 
to  fulfil  the  purposes  for  which  they  are  chartered  and  to  do 
what  is  reasonably  necessary  to  serve  the  public  in  the  way  in 
which  they  undertake  to  serve  it,  without  compensation  for  the 
performance  of  some  part  of  their  duties  that  does  not  pay* 
Missouri  P.  R.  Co.  v.  Kansas,  Feb.  21,  1910.  [216  U.  S.  262, 
ante  330.  30  Sup.  Ct.  Rep.  330.]  It  also  is  true  that  the  states 
have  power  to  modify  and  cut  down  property  rights  to  a  certain 
limited  extent  without  compensation,  for  public  purposes,  as  a 
necessary  incident  of  government, — ^the  power  commonly  called 
the  police  power.  But  railroads,  after  all,  are  property  pro- 
tected by  the  Constitution,  and  there  are  constitutional  limits  to 
what  can  be  required  of  their  owners  under  either  the  police 
power  or  any  other  ostensible  justification  for  taking  such  prop- 
erty away. 

Thus,  it  is  at  least  open  to  question  whether  a  railroad  com- 
pany could  be  required  to  deliver  cattle  at  anotheo*  than  its  own 
stock  yard  at  the  end  of  the  transit,  or  cars  elsewhere  than  at 
its  own  terminus,  without  extra  charge,  if  it  furnished  reason- 
able accommodations.  Louisville  &  N.  R.  Co.  v.  Central  Stock 
Yards  Co.  212  U.  S.  132,  144,  53  L.  ed.  441,  446,  29  Sup.  Ct. 
Rep.  246 ;  Central'  Stock  Yards  Co.  v.  Louisville  &  N.  R.  Co.  192 
U.  8.  568,  570,  48  L.  ed.  565,  569,  24  Sup.  Ct.  Rep.  339 ;  Cov- 
ington Stock  Yards  Co.  v.  Keith  139  U.  S.  128,  35  L.  ed.  73,  11 
Sup.  Ct.  Rep.  461.  So  far  as  we  see,  a  grain  elevator  stands  in 
no  stronger  position  than  a  stock  yard.  If,  as  intimated,  the 
elevators  with  which  the  Missouri  Pacific  connects  charge  too 
much  and  wrong  the  farmers,  there  may  be  other  remedies;  but 
manifestly  the  apprehension  expressed  by  the  supreme  court  of 
Nebraska,  that  the  company,  unless  checked,  will  have  power  to 
establish  a  monopoly,  is  not  to  be  met  merely  by  building  an- 
other elevator, — the  physical  limits  of  that  kind  of  competition 
are  too  easily  reached.     But  if  we  assume  that  circumstances 
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might  make  it  reasonable  to  compel  a  railroad  to  deliver  and  re- 
ceive grain  elsewhere  than  at  its  own  elevators,  or  those  that 
it  had  made  its  own  by  contract,  the  circumstances  must  be  ex- 
ceptional when  it  would  be  constitutional  to  throw  the  extra 
charge  of  reduplicating  already  physically  adequate  accommoda- 
tions ufKDn  the  road. 

This  statute  has  no  reference  to  special  circumstances.  It  is 
universal  in  terms.  If  we  were  to  take  it  literally,  it  makes  the 
demand  of  the  elevator  company  conclusive,  without  regard 
to  special  neefls,  and,  possibly,  without  regard  to  place.  It  is 
true  that  in  the  first  of  the  present  cases  the  supreme  court 
of  Nebraska  discussed  the  circumstances,  and  expressed  the 
opinion  that  the  demand  was  reasonable,  and  that  building  the 
side  track  would  not  cast  an  undue  burden  upon  the  road;  and, 
in  the  second,  it  somewhat  less  definitely  indicated  a  similar 
opinion.  So  it  may  be,  although  it  hardly  seems  possible,  that 
the  sweeping  words  of  the  statute  would  be  construed  as,  by 
implication,  confining  their  requirements  to  reasonable  demands. 
On  the  face  of  it,  the  statute  seems  to  require  the  railroad  to 
pay  for  side  tracks,  whether  reasonable  or  not, — or,  if  another 
form  of  expression  be  preferred,  to  declare  that  a  demand  for 
a  side  track  to  an  elevator  anywhere  is  reasonable,  and  that 
the  railroads  must  pay.  Clearly,  no  such  obligation  is  incident 
to  their  public  duty,  and  to  impose  it  goes  beyond  the  limit  of 
the  police  power. 

But  if  the  statute  is  to  be  stretched,  or  rather  shrunk,  to  such 
demands  as  ultimately  may  be  held  reasonable  by  the  state 
court,  still  it  requires  too  much.  Why  should  the  railroads  pay 
for  what,  after  all,  are  private  connections?  We  see  no  rea- 
son. And,  morever,  even  on  this  strained  construction,  they 
refrain  from  paying  at  the  peril  of  a  fine,  if  they  turn  out 
wrong  in  their  guess  that,  in  the  particular  case,  the  court 
will  hold  the  demand  not  authorized  by  the  act.  If  the  statute 
makes  the  mere  demand  conclusive,  it  plainly  cannot  be  upheld. 
If  it  requires  a  side  track  only  when  the  demand  is  reasonable, 
then  the  railroad  ought,  at  least,  to  be  allowed  a  hearing  in 
advance  to  decide  whether  the  demand  is  within  the  act.  Some- 
times when  summary  action  is  necessary,  the  property  owner's 
rights  are  preserved  by  leaving  all  questions  open  in  a  subse- 
quent suit.  North  American  Cold  Storage  Co.  v.  Chicago, 
211  U.  S.  306,  53  L.  ed.  195,  29  Sup.  Ct.  Rep.  101.  But  in 
such  cases  the  risk  is  thrown  on  the  destroyer  of  property.  In 
this  case,  there  is  no  emergency,  yet,  at  the  best,  the  owner  of 
the  property,  if  it  has  any  remedy  at  all,  acts  at  its  risk,  not 
merely  of  being  compelled  to  pay  both  the  expense  of  build- 
ingj  and  the  costs  of  suit,  but  also  of  incurring  a  fine  of  at  least 
$500  for  its  offense  in  awaiting  the  result  of  a  hearing.  See 
Chicago,  M.  &  St.  P.  R.  Co.  v,  Minnesota,  134  U.  S.  418,  23 
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L.  ed.  970,  3  Inters.  Com.  Rep.  209,  10  Sup.  Ct.  Rep.  462,  702. 
An  earlier  statute  authorizing  the  state  board  of  transportation, 
after  hearing,  to  require  the  railroad  to  permit  the  erection  of 
an  elevator  upon  its  roadbed,  already  has  been  held  bad.  Mis- 
souri P.  R.  Co.  V.  Nebraska,  164  U.  S.  403,  41  L.  ed.  489,  17 
Sup.  Ct.  Rep.  130.  See  also  Hartford  F.  Ins.  Co.  v,  Chicago, 
M.  &  St.  P.  R.  Co.  175  U.  S.  91,  99,  44  L.  ed.  84,  88,  20  Sup. 
Ct  Rep.  33.  We  are  of  opinion  that  this  statute  is  unconsti- 
tutional in  its  application  to  the  present  cases,  because  it  does 
not  provide  indemnity  for  what  it  requires.  We  leave  other 
questions  on  one  side,  and  do  not  intend  by  anything  that  we 
have  said  to  prejudice  a  later  amendment  providing  for  a  pre- 
liminary hearing  and  compensation,  which  is  said  to  have  been 
passed  in  1907.  See  Laws  of  1907,  chap.  89,  p.  309. 
Judgments   reversed. 

Mr.  Justice  Harlan  and  Mr.  Justice  McKenna  dissent. 


St.  Louis  Southwestern  Railway  Company,  Plff.  in  Err., 

V,  State  of  Arkansas. 

(Argued  January  26,  27,  1910.     Decided  April  4,  1910.) 

[30  Sup.  Ct.  Rep.  476.] 

Courta— Error  to  State  Court — Federal  Question — Decision  on 
Non-Federal  Ground. — The  ruling  of  a  state  court  that  the  power 
to  penalize  a  railway  company  for  failure  to  furnish  cars  on  demand 
?rose  from  a  state  statute  instead  of  from  a  rule  adopted  by  the  rail- 
road commission,  w^hich  was  challenged  as  repugnant  to  the  Federal 
Constitution,  does  not  eliminate  the  Federal  questions  from  the  case, 
so  as  to  require  the  dismissal  of  a  writ  of  error  from  the  Federal  Su- 
preme Court,  where  the  constitutional  defenses  asserted  by  the  plead- 
i'.gs  and  embraced  in  the  instructions  asked  and  refused  were  not 
confined  to  the  mere  order  as  such,  but  plainly  challenged  the  power 
of  the  state  to  inflict  the  penalty  for  the  failure  to  furnish  the  cars 
under  the  circumstances  disclosed  by  the  pleadings. 

Commerce — State  Regulation — Carrier's  Duty  to  Furnish  Cars.* — 
Interstate  commerce  is  unconstitutionally  regulated  by  Kirby's 
Ark.  Dig.,  §§  6803,  6804,  making  it  the  carrier's  duty  to  supply  cars  to 
shippers  on  demand,  under  which  a  carrier  Avill  either  be  compelled 
tc  desist  from  the  interchange  of  cars  with  connecting  lines  for  the 

*For  the  authorities  in  this  series  on  the  subject  of  state  regulation 
of  or  interference  with  interstate  commerce,  see  second  foot-note  of 
Hockficld  V.  Southern  Ry.  Co.  (N.  Car.).  34  R.  R.  R.  492,  57  Am.  & 
Kng.  R.  Cas.,  N.  S.,  492;  first  foot-note  of  Hoxie  v.  New  York,  etc.,  R. 
Co.  (Conn.).  33  R.  R.  R.  537,  56  Am.  &  Eng.  R.  Cas.,  X.  S.,  537. 


84  Vol.  36  R  R  R— Voi.  59  Am  &  Eng  R  Cas  N  S 

St.  Louis  Southwestern  Ry.  Co.  v.  Arkansas 

purpose  of  moving  interstate  commerce  because  of  a  refusal  of  the 
state  courts  to  permit  it  to  avail  itself,  as  causing  and  excusing  its 
default,  of  the  rules  and  regulations  adopted  for  the  interchange  of 
cars  by  the  American  Railway  Association,  which  govern  90  per  cent 
of  the  railways  in  the  United  States,  or  wilL  be  obliged  to  conduct 
such  business  with  the  certainty  of  being  subjected  1o  the  heavy 
penalties  provided  by  the  statute. 

In  error  to  the  Supreme  Court  of  the  State  of  Arkansas 
to  review  a  judgment  which  affirmed  a  judgment  of  the  Circuit 
Court  of  Arkansas  County,  in  that  state,  imposing  a  penalty 
on  a  railroad  company  for  its  refusal  to  furnish  cars  to  a  ship- 
per on  demand.  Reversed  and  remanded  for  further  proceed- 
ings. 

The  facts  are  stated  in  the  opinion. 

Messrs.  Roy  F,  Brition,  Nicholas  J.  Gantt,  Jr,,  William  T. 
Wooldridge,  Frank  G,  Bridges,  and  Samuel  H.  West  for  plain- 
tiff in  error. 

Messrs,  Hal  L.  Norwood,  F.  E.  Brown,  and  Pettit  &  Pettit 
for  defendant  in  error. 

Mr.  Justice  White  delivered  the  opinion  of  the  court : 
Prior  to  October,  1905,  the  railroad  commission  of  Arkansas 
promulgated  a  rule  by  which,  within  five  days  after  written 
application  by  a  shipper,  it  was  made  the  duty  of  a  railway 
company,  under  the  conditions  prescribed  in  the  rule,  to  deliver 
freight  cars  to  such  shipper,  for  the  purpose  of  enabling  him 
to  load  freight.  The  rule  in  question,  known  as  order  No.  305, 
is  in  the  margin.t 

tit  is  ordered  by  the  commission  that  its  rules  be  so  am<»nded  that 
when  a  shipper  makes  written  application  to  a  railroad  company  for 
a  car  or  cars,  to  be  loaded  with  any  kind  of  freight  embraced  in  the 
tariff  of  said  company,  stating  in  eaid  application  the  character  of  the 
freight,  and  its  final  destination,  the  railroad  company  shall  furnish 
same  within  five  days  from  7  o'clock  a.  m.  the  day  following  such 
application.  Provided,  that  when  a  shipper  orders  a  car  or  cars  aiitl 
dees  not  use  the  same,  he  shall  pay  demurrage  for  such  time  as  he 
holds  the  car  or  cars,  at  the  rate  of  $1  per  car  per  day,  dating  from 
7  o'clock  a.  m.  after  the  car  or  cars  are  placed. 

Or,  when  the  shipper  making  such  application  specifies  a  future 
day  on  which  he  desires  to  make  a  shipment,  giving  net  less  than  five 
days'  notice  thereof,  computing  from  7  o'clock  a.  m.  the  day  fol- 
lowing such  application,  the  railroad  company  shall  furnish  such  car 
or  cars  on  the  day  specified  in  the  application. 

When  freight  in  car  loads  or  less  is  tendered  to  a  railroad  com- 
pany, and  correct  shipping  instructions  given,  the  railroad  agent  must 
immediately  receive  the  same  for  shipment,  and  issue  bills  of  lading 
therefor;  and  whenever  such  shipments  have  been  so  received  by 
any  railroad  company,  they  must  be  carried  forward  at  the  rate  of 
not  less  than  50  miles  per  day  of  twenty-four  hours,  computing  from 
7   o'clock   a.   m.   the   second   day   following   the   receipt   of   shipment. 
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Complaint  was  made  by  Philip  Reinsch  before  the  commis- 
sion, charging  the  St.  Louis  Southwestern  Railway  Company 
with  having  violated  this  rule,  in  that  it  was  fifty-one  freight 
cars  short  in  complying  with  written  applications  made  at  va- 
rious times  in  October,  November,  and  December,  1905,  and 
January,  1906,  for  the  delivery  at  a  station  called  Stuttgart, 
of  a  much  larger  number  of  freight  cars.  The  commission 
found  that  the  railway  company  was  short  in  the  delivery  of 
cars,  as  alleged,  and  that  its  failures  in  that  respect  not  only 
violated  order  No.  305,  previously  referred  to,  but  also  §  10 
of  an  act  of  March  11,  1899,  embodied  in  Kirby's  Digest  as  § 
6803.  It  also  declared  that  by  these  violations  of  the  statute 
and  rule  of  the  commission  the  railway  company  had  become 
subject  to  penalties  in  favor  of  the  state  of  Arkansas,  as  pro- 
vided in  §  18  of  the  act  of  1899,  being  §  6813  of  Kirby's  Digest, 
which  penalties  were  to  be  enforced  as  therein  provided.  Con- 
formably to  the  section  in  question,  the  prosecuting  attorney 
ior  the  proper  county  commenced  this  action  in  the  name  of 
the  state  against  the  railway  company,  to  recover  penalties  to 
the  amount  of  $1,950.  Rule  No.  305  of  the  commission  was 
recited,  the  proceedings  before  the  commission  were  detailed, 
and  the  order  made  by  the  commission,  finding  the  defaults  on 
the  part  of  the  railway  company,  was  set  out,  and  upon  these 
considerations  the  prayer  for  the  statutory  penalty  was  based. 

A  demurrer  having  been  overruled,  an  answer  was  filed  on 
behalf  of  the  railway  company.  By  that  answer  it  was  alleged 
that  the  company  was  engaged  in  the  transportation  of  inter- 
state shipments  of  freight  over  its  line  of  railroad  in  the  states 
of  Arkansas,  Illinois,  Louisiana,  and  Missouri,  and  that  its 
equipment  of  freight  cars  for  the  transaction  of  its  business, 
both  interstate  and  state,  was  ample.  That,  anticipating  the  pos- 
sible increase  of  business,  both  interstate  and  state,  and  as  a 
precautionary  measure,  the  company  had,  prior  to  the  autumn 
of  1905,  endeavored  to  contract  for  the  construction  of  a  large 
number  of  additional  freight  cars,  but  failed  to  do  so,  because 

Provided,  that  in  computing  the  time  of  freight  in  transit  there  shall 
be  allowed  twenty-four  hours  at  each  point  where  transferring  from 
one  railroad  to  another,  or  rehandling  freight  is  involved. 

The  period  during  which  the  movement  of  freight  is  suspended  on 
account  of  accident,  or  any  cause  not  within  the  power  of  the  rail- 
road company  to  prevent,  shall  be  added  to  the  free  time  allowed  in 
tliis  rule,  and  counted  as  additional  free  time. 

The  commission  reserves  the  right,  on  its  own  motion,  to  suspend 
the  operation  of  these  rules,  or  any  one  or  more  of  them,  in  whole  or 
in  part,  whenever  it  shall  appear  that  justice  demands  such  action, 
and  the  commission  will,  upon  complaint,  hear  and  act  upon  appli- 
cation for  a  like  suspension. 

Nothing  in  these  rules  shall  apply  to  shipment  of  live  stock  and 
perishable  freight  where  the  rules  of  this  commission  or  the  laws 
of  the  state  require  the  more  prompt  furnishing  of  cars  or  movement 
o:  freight  than  provided  for  by  these  rules.  , 
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the  car  manufacturers  had  such  a  press  of  work  that  they  ivere 
unable  to  take  the  order.     That  thereupon,  in  an  effort  to    pro- 
vide  for  every   future  contingency,   the  corporation   had,    at    a 
very  large  expense,  commenced  the  construction  of  a  plant    of 
large  capacity  to  enable  it  to  manufacture  its  own  cars,  and  was 
pressing  the  same  to  completion  in  the  shortest  possible  time. 
It  was  alleged  that  at  the  time  of  the  alleged  defaults  there  was 
an  extraordinary  demand   for  cars,  both  for  the  movement   of 
interstate  and  local  traffic;  and  when,  as  the  result  of  this  con- 
dition,  the  shortage  developed,  the  company  had   equally   dis- 
tributed its  cars  to  the  shippers  along  its  line,  giving  no  pre- 
ference to  interstate  over  local  shippers,  or  to  local  over  those 
desiring  cars   for  interstate  shipments.     It  was  alleged  that    it 
would  have  been   impossible  for  the  company  to  comply  with 
rule  No.  305  without  discriminating  against  its  interstate  com- 
merce shippers,  and  therefore  obedience  to  the  rule  would  have 
resulted  in  a  direct  burden  upon  interstate  commerce.    Referring 
to  the  interstate  commerce  business  of  the  company,  which   it 
was   alleged   moved   over   its   own   line   through   the   states    of 
Arkansas,  Illinois,  Louisiana,  and  Missouri,  and  thence  by  con- 
necting roads  throughout  the  United  States  and  Canada,  it  was 
charged  the  burden  imposed  upon  the  company  to  deliver  cars 
to  local  shippers  without  reference  to  the  effect  and  operation 
of  such  delivery  upon  the  interstate  commerce  business  of  the 
company  would  be  a  direct  burden  upon  interstate  commerce, 
and   therefore   repugnant  to  the    Constitution    of   the    United 
States,  and  that  the  same  result  would  flow  from  enforcing  the 
command  of  the  commission  as  embodied  in  its  rule  No.  305. 
The  rule,  moreover,  was  especially  assailed  as  being  repugnant 
not  only  to  the  commerce  clause,  but  to  the  14th  Amendment, 
both  because  of  the  inherent  nature  of  the  duty  which  the  rule 
sought  to  impose,  and  also  because  of  the  unreasonable  condi- 
tions which  were  expressed  therein. 

There  was  a  trial  to  a  jury.  Without  going  into  detail  it 
suffices  to  say  that  specific  instructions  were  asked,  in  reiterated 
form,  by  the  defendant  company,  concerning  its  asserted  de- 
fences under  the  Constitution  of  the  United  States:  that  is.  the 
repugnancy  to  the  Constitution  of  the  rule  of  the  commission 
and  of  the  statute  imposing  penalties  upon  it  for  its  failure  to 
furnish  cars.  After  verdict  against  the  company  for  $1,350, 
and  judgment  thereon,  the  cause  was  taken  to  the  supreme 
court  of  the  state  of  Arkansas,  and  from  the  action  of  that 
court  in  affirming  the  judgment  (85  Ark.  311, — L.  R.  A.  (N.  S.) 
— ,  122  Am.  St.  Rep.  33,  107  S.  W.  1180)  this  writ  of  error  is 
prosecuted. 

The  question  for  decision  will  be  simplified  by  analyzing  the 
action  of  the  court  below, — that  is,  by  stating  the  facts  which 
it  deemed  were  established,  and  by  precisely  fixing  the  issues 
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and  principles  governing  the  same  which  the  court  stated  and 
applied.  Clearing  the  way  to  consider  the  proposition  which  it 
conceived  the  case  involved  in  its  fundamental  aspect,  the  su- 
preme court  of  Arkansas  at  once  disposed  of  the  contention 
that  the  commission  was  without  power  to  adopt  rule  No.  305 
by  the  statement  that  the  power  to  do  so  was  expressly  conferred 
by  statutes  of  the  state.  The  court  did  not  pass  on  the  con- 
tentions concerning  the  alleged  conflict  between  the  rule  and  the 
Constitution  of  the  United  States,  because  it  was  expressly 
declared  that  it  was  not  at  all  necessary  to  do  so.  This  was 
based  upon  the  conclusion  that  the  duty  to  furnish  the  cars 
which  had  been  demanded  arose  from  statutory  provisions 
( Kirby's  Dig.  §§  6803,  6804)  which  were  but  expressive  of  the 
common  law,  and  that  the  liability  for  the  penalty  which  was 
imposed  by  the  judgment  below  equally  resulted,  considering 
the  default  as  alone  arising  from  violations  of  the  statutory 
duty. 

The  statutory  duty  to  supply  cars  on  application  having  been 
thus  ascertained,  and  the  failure  of  the  company  to  furnish  after 
demand  not  being  disputed,  the  court  was  brought  to  consider 
what  it  declared  to  be  the  only  question  in  the  case;  that  is> 
^Whether  the  undisputed  evidence  introduced  by  appellant  pre- 
sented a  sufficient  exaise  for  the  failure  to  furnish  the  cars." 
In  so  far  as  adequate  excuse  could  arise  from  the  complete 
discharge  by  the  company  of  the  duty  to  equip  its  road  with  a 
sufficient  number  of  cars,  it  was  recognized  that  the  proof  was 
ample;  indeed,  the  court  said: 

**ln  fact,  the  appellant  was  shown  to  have  a  larger  car  equip- 
ment than  the  average  freight-carrying  road,  and  the  failure  to 
furnish  cars  was  wholly  due  to  an  inability  to  regain  its  cars 
which  were  sent  to  other  roads  carrying  freight  from  its  own 
line." 

Coming,  then,  to  state  the  facts  concerning  the  cause  which 
the  court  expressly  found  was  wholly  responsible  for  the  failure 
to  deliver  all  the  cars  asked  for,  it  was  pointed  out : 

"The  appellant  is  an  originating  line,  originating  about  70 
per  cent  of  its  traffic  and  receiving  about  30  per  cent.  To  il- 
lustrate its  situation,  during  the  month  of  November,  1905,  it 
had  in  revenue  service  9,517  cars,  of  which  it  averaged  daily 
3,982  in  use  on  its  own  lines,  5,525  off  its  line,  and  2,519  for- 
eign cars  in  use.  In  other  words,  a  daily  balance  of  exchange 
of  1,473  cars  was  against  it,  and  its  shortage  in  cars  was  only 
about  650  per  day.'' 

Directing  attention  to  the  fact  that  the  preponderant  originat- 
ing business  of  the  road  led  to  a  preponderance  of  interstate 
over  domestic  or  local  traffic,  and  that  such  interstate  traffic 
would  be  greatly  impeded,  if  not  paralyzed,  by  breaking  bulk 
at  the  state  line  and  refusing  to  give  continuous  transportation^ 
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by  not  allowing  its  cars,  when  loaded,  to  move  beyond  its  line 
to  the  roads  of  connecting  carriers,  the  court  was  brought  to  ccoi- 
sider  whether  thus  permitting  the  cars  to  move  for  the  pur- 
pose of  continuous  interstate  commerce  traffic  was,  in  and  of 
itself,  a  fault  entailing  legal  responsibility  under  the  statute  for 
a  refusal  to  deliver  cars  for  local  traffic  when  requested.  In 
holding  the  negative  of  this  proposition  the  court  said: 

"The  evidence  indisputably  establishes  that  it  is  a  benefit  to 
the  shipping  public  to  interchange  cars,  and  not  to  refuse  to 
send  cars  off  the  line.  *  *  *  It  is  unquestionably  good  for 
the  public  that  the  railroads  of  the  United  States  have  a  system 
of  interchange  of  cars,  instead  of  each  road  hauling  to  its 
termini  only,  and  thereby  force  reloading  and  reshipment.  The 
inconvenience  and  expense  of  such  a  system  would  at  once 
condemn  it  as  failing  to  meet  public  requirements.  It  is  un- 
questionably the  policy  of  both  state  and  Federal  legislation  to 
facilitate,  if  not  require,  an  interchange  of  cars.  The  most  re- 
cent illustration  of  this  policy  is  found  in  §  17  of  the  act  of 
April  19,  1907  (Acts  1907,  p.  463).  For  one  railroad  company 
to  be  an  Ishmaelite  among  its  associates  would  operate  dis- 
astrously to  its  shippers.  The  shippers  of  Arkansas  expect  the 
public  carriers  to  put  their  cotton  to  the  spinners  in  New  Eng- 
land, and  their  fruit  to  the  North  and  their  lumber  and  coal  to 
the  four  quarters  of  the  Union,  without  change  from  consignor 
to  consignee. '^ 

Thus  deciding  that  the  mere  delivery  of  cars  for  through 
transportation  was  not  a  factor  in  determining  whether  there 
was  legal  fault,  the  court  came  to  consider  whether  there  was 
anything  in  the  arrangement  by  which  the  cars  in  question  were 
permitted  to  go  off  the  line,  which  in  and  of  itself  constituted 
fault  and  consequent  responsibility  for  failure  to  furnish  all 
the  cars  required  in  time  of  shortage.  Reviewing  the  evidence 
oh  this  subject,  it  was  found  that  the  company  was  a  member 
of  an  association  known  as  the  American  Railway  Association, 
which  had  adopted  rules  governing  the  interchange  of  cars  from 
one  road  to  another,  with  provisions  for  the  return  thereof  and 
for  compensation  therefor,  the  association  embracing  and  its 
rules  governing  90  per  cent  of  the  railroads  of  the  United  States. 
Fixing  thus  the  system  which  controlled  the  company  in  the  in- 
terchange of  its  cars,  it  was  determined  that  the  mere  forma- 
tion of  an  association  for  such  purpose  was  not  repugnant  to 
the  laws  against  combinations  in  restraint  of  trade,  the  court, 
after  referring  to  various  state  decisions  to  that  effect,  saying: 

"The  result  of  these  and  other  decisions,  as  summed  up  in  an 
excellent  text-book,  is  that  these  associations  are  lawful,  and 
their  rules  and  regulations,  when  reasonable,  will  be  upheld.  2 
Hutchinson,  Carr.  3d  ed.  §  861.  Mr.  Elliott  says  that  such  as- 
sociations formed  for  the  purpose  of  making  and  enforcing  rea- 
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sonable  regulations  to  facilitate  business  and  secure  the  prompt 
loading,  unloading,  and  return  of  cars,  cannot  be  held  illegal, 
upon  the  ground  that  the  constituent  companies,  by  becoming 
members,  surrender  their  corporate  functions  and  control  to  the 
association.    4  Elliott,  Railroads,  §  1568." 

Having  thus   sustained  the  right  of  the  road  to  deliver  its 
cars   for  the  purpose  of  continuous  transportation  beyond  its 
line  in  interstate  commerce,  and  sanctioned  the  general  method 
by  which  it  was  sought  to  regulate  and  control  the  transmission 
and  return  of  such  cars,  that  is,  by  membership  in  the  American 
Railway  Association,  the  nature  and  character  of  the  rules  of 
the  association    were    considered.     Without   going   into   detail, 
or  following  the  statements  of  the  court  on  the  subject,  it  suffices 
to  say  that,  analyzing  the  rules    of  the    association,    the    court 
concluded  that  the  regulations  were  inefficient  in  many  respects, 
did    not    provide    sufficient    penalties    to    secure    the    prompt 
return  of  cars  by   roads  which  might  receive  the   same,   but, 
on  the  contrary,  afforded  a  temptation  in  time  of  car  shortage, 
inducing  a  road  having  the  cars  of  another  road  to  retain  and 
use  them,  paying  the  penalty,  as  to  do  so  would  afford  it  an 
advantage.  Pointing  out  that  the  general  result  of  the  operation 
of  the  rules  of  the  American  Railway  Association  for  the  inter- 
change of  cars  had  proven  ineffective  in  the  past,  it  was  held 
that  the  company  was  at  fault  for  delivering  its  cars  to  other 
roads  for  the  movement  of  interstate  commerce  subject  to  the 
regulations  of  the  American  Railway  Association,  and  therefore 
the  penalty  imposed  in  the  judgment  was  rightly  assessed. 

As  the  penalty,  which  the  court  sustained,  was  enforced  solely 
because  of  its  conclusion  as  to  the  inefficiency  of  the  rules  and 
regulations  of  the  American  Railway  Association,  which   gov- 
erned 90  per  cent  of  the  railroads  in  the  United   States,  the 
court  was  evidently  not  unmindful  that  the  carrier  before  it 
was  powerless,   of   its  own  motion,   to  change   the   rules   thus 
generally  prevailing,  and  therefore  was  necessarily  either  com- 
pelled to  desist  from  the  interchange  of  cars  with  connecting  car- 
riers for  the  purpose  of  the  movement  of  interstate  commerce, 
^r  to  conduct  such  business  with  the  certainty  of  being  sub- 
jected to  the  penalties  which  the  state  statute  provided  for.    We 
say  this,  since  the  court  said :    "It  may  be  better  for  the  appel- 
lant to  suffer  these  ills  than  to  sail  under  a  black  flag,  and  refuse 
to  send  its  cars  beyond  its  line.     That  is  not  a  question  for  the 
<^ourt.    Until  the  appellant  carrier  shows  reasonable  rules  and 
regulations   for   the  interchange  of   cars,   it  cannot  avail   itself 
^^  these  rules  of  interchange  as  causing  and  excusing  its  default 
to  the  public,  for  the  rules  here  shown  have  proved  unreason- 
able and   inefficient   before   this   default   occurred."     And    the 
^avity  of  the  ban  on  interstate  commerce  which  it  was  thus 
recognized  would  result  from  the  ruling  made  cannot  be  more 
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vividly  portrayed  than  by  once  again  quoting  the  statement  of 
the  court  on  the  subject,  sa>'ing:  "For  one  railroad  company 
to  be  an  Ishmaelite  among  its  associates  would  be  disastrous 
to  its  shippers."  If  the  railroad  company,  compelled  to  be  a 
law  unto  itself  because  of  its  inability  to  change,  by  its  own 
isolated  wHl,  the  rules  of  the  American  Railway  Association, 
should  prefer  to  subject  itself  to  the  penalties  inflicted  by  the 
state  statute  rather  than  bring  disaster  to  its  shippers,  the  ser- 
iousness of  the  burden  to  which  interstate  commerce  would  be 
subjected  cannot  be  better  illustrated  than  by  saying  that,  by 
the  provisions  of  the  state  statute,  the  penalty  upon  the  carrier 
for  each  violation  of  the  act  or  of  the  rules  and  regulations  of 
the  commission  was  not  less  than  five  hundred  nor  more  than 
three  thousand  dollars. 

When,  by  thus  following  the  careful  analysis  made  by  the 
court  below,  the  contentions  which  the  case  present  are  circum- 
scribed and  the  issues  to  which  all  the  controversies  are  reduci- 
ble are  accurately  defined,  we  think  no  serious  difficulty  is  in- 
volved in  their  solution.  In  the  first  place,  it  is  suggested  by 
the  defendant  in  error  that  no  Federal  question  arises  for  de- 
cision, and  therefore  the  writ  of  error  should  be  dismissed. 
This  rests  upon  the  theory  that,  as  the  court  below  put  the  rule 
of  the  commission.  No.  305,  out  of  view,  and  declared  in  its 
statement  of  the  case  that  no  extraordinary  or  unusual  rush  of 
business  on  the  line  of  the  defendant  company  occasioned 
the  car  shortage  therefore  no  ground  of  Federal  cognizance 
remained;  as,  in  other  respects,  the  action  of  the  court 
below  was,  in  effect,  placed  purely  upon  matters  of  local 
concern  broad  enough  to  sustain  its  judgment.  The  con- 
tention is  plainly  without  merit.  It  is  to  be  conceded  that 
the  ruling  of  the  court  as  to  the  irrelevancy  of  the  rule  adopted 
by  the  commission  eliminates  from  consideration  so  much  of 
the  answer  and  of  the  instructions  asked  by  the  company  and 
refused,  relating  to  the  repugnancy  of  the  order  to  the  commerce 
clause  of  the  Constitution,  both  on  account  of  its  inherent  opera- 
tion and  because  of  unreasonable  provisions,  which,  it  was  al- 
leged, it  contained.  But  the  constitutional  defenses  which  were 
asserted  by  the  answer,  and  which  were  embraced  in  the  in- 
structions asked  and  refused,  were  not  confined  to  the  mere 
order  as  such,  but  plainly  challenged  the  power  of  the  state  to 
inflict  the  penalty  for  the  failure  to  furnish  the  cars  under  the 
circumstances  disclosed  by  the  answer.  And  the  ruling  of  the 
court,  that  the  asserted  power  arose  from  the  statute  instead 
of  from  the  rule  adopted  by  the  commission,  but  changed  the 
form  without  in  any  way  minimizing  or  obscuring  the  complete- 
ness of  the  Federal  defense  which  was  made  in  the  pleading 
and  necessarily  passed  upon  by  the  court  below. 

Coming  to  the  merits,    we  think  it    needs  but    statement  to 
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demonstrate  that  the  ruling  of    the    court  below  involved  neces- 
sarily the  assertion  of  power    in    the  state  to  absolutely  forbid 
the  efficacious  carrying  on   of    interstate  commerce,  or,  what  is 
etjuivalent  thereto,  to  cause  the    right  to  efficiently  conduct  such 
commerce  to  depend  upon    the     Avillingness  of  the  company  to 
be  subjected  to  enormous  pecuniary  penalties  as  a  condition  of 
the  exercise  of  the  right.      It    is    to   be  observed  that  there  is  no 
(|uestion  here  of  a  regulation    of    a    state  forbidding  an  unequal 
distribution  of  cars  by  a  carrier    for  the  benefit  of  interstate  to 
the  detriment  of  local  commerce.      This  is  the  clear  result  of  the 
finding  below  as  to  the  proportion  of  the  originating  traffic  of 
the  road,  and  the  extent  of  the  cars  retained  and  those  permitted 
to  go  beyond  the  line  of  the    road  for  the  purposes  of  interstate 
commerce.    If  it  be  that   the    court  below  was  right  in  its  as- 
sumption that  the  rules  of    the    American  Railway  Association, 
governing,  as  was  conceded    hy    the  court,  90  per  cent  of  the 
railroads,  and  hence  a  vast  proportion  of  the  interstate  commerce 
of  the  country,  are  inefficient    to  secure  just  dealing  as  to  cars 
moved  by  the  carriers  engaged  in  interstate  commerce,  that  fact 
affords  no  ground  for  conceding  that  such  subject  was  within 
the  final  cognizance  of  the  covirt  below,  and  could  by  it  be  made 
the  basis  of  prohibiting  interstate  commerce  or  unlawfully  bur- 
dening the  right  to  carry    it    on.     In  the  nature  of  things,  as 
the  rules  and  regulations   of    the  association  concern  matters  of 
interstate  commerce    inherently    within     Federal    control,   the 
power  to  determine  their    sufficiency,  we  think,  was  primarily 
vested  in  the  body  upon  >vhom  Congress  has  conferred  authority 
m  that  regard. 

.  The  ju^lgment  of  the  Supreme  Court  of  the  State  of  Arkansas 
IS  reversed,  and  the  case  rernanded  for  further  proceedings  not 
inconsistent  with  this  opinion. 

Mr.  Chief  Justice  Fuli^er  dissents. 


92  Vol.  36  R  R  R— Voi.  59  Am  &  Eng  R  Cas  N  S 


Charles  A.  Davis,  Executor  of  the  Estate  of  Frank  E.  Jandt, 
Deceased,  Plff.  in  Err.,  v,  Cleveland,  Cincinnati,   Chi- 
cago, &  St.  Louis  Railway  Company  et  al. 

[30  Sup.  Ct.  Rep.  463.] 

Courts — Error  to  Circuit  Court — Sufficiency  of  Certificate  of  Juris- 
diction.— Formal  defects  in  the  certificate  as  to  jurisdiction  filed  by 
a  Federal  circuit  court  under  the  act  of  March  3,  1891  (26  Stat,  at  h. 
826,  chap.  517,  U.  S.  Comp.  Stat.  1901,  p.  488),  §  5,  for  the  purpose  of 
sustaining  a  writ  of  error  from  the  Federal  Supreme  Court,  are  not 
material,  where  the  record  clearly  shows  that  the  only  matter  tried 
and  decided  in  the  circuit  was  one  of  jurisdiction. 

Courts — Error  to  Circuit  Court — ^Jurisdiction  Below. — The  juris- 
diction of  a  Federal  circuit  court  as  a  Federal  court  is  so  involved  as 
to  sustain  a  direct  writ  of  error  from  the  Federal  Supreme  Court 
under  the  act  of  March  3,  1891,  §  5,  in  a  judgment  dismissing  the  suit 
on  the  gound  of  the  invalidity  of  the  attachment  and  garnishment  of 
the  property  of  the  nonresident  defendant,  and  upon  the  lack  of  a 
general  appearance  by  such  defendant. 

Appearance — General  or  Special — Motion  to  Quash  Attachment 
and  Garnishment. — A  nonresident  defendant  over  whom  personal 
jurisdiction  has  not  been  obtained  may  appear  specially  in  a  suit  in  a 
Federal  circuit  court  for  the  sole  purpose  of  moving  to  quash  the 
service  of  writs  of  attachment  and  garnishment  upon  its  property  in 
the  district,  on  the  ground  that  such  property  was  not  subject  to  at- 
tachment or  garnishment. 

Commerce — Attachment  of  Railway  Cars.* — Cars  owned  by  a 
foreign  railway  company,  which  have  temporarily  come  into  the  state 
in  the  course  of  interstate  transportation,  through  the  agency  of  other 
carriers,  are  subject  to  attachment  under  the  state  laws,  despite  the 
provisions  of  the  interstate  commerce  act  and  of  U.  S.  Rev.  Stat.,  § 
5258,  U.  S.  Comp.  Stat.  1901,  p.  3364,  securing  continuity  of  transpor- 
tation. 

Commerce— Garnishment  of  Freight  Due   Nonresident   Carrier.t — 

Sums  due  to  a  foreign  railway  carrier   from  other    carriers    as    the 
former's  share  of  freight  on  interstate   shipments  may  be   garnished 


♦For  the  authorities  in  this  series  on  the  subject  of  the  attachment 
of  railroad  property,  see  foot-note  of  Missouri  Pac.  Ry.  Co.  v.  Kennett 
(Kan.),  33  R.  R.  R.  156,  56  Am.  &  Eng.  R.  Cas.,  X.  S.,  156. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  right  to  gar- 
nishee railroad  companies  or  their  agents,  see  foot-note  of  Johnson  v. 
Union  Pac.  R.  Co.  (R.  L),  28  R.  R.  R.  538,  51  Am.  &  Eng.  R.  Cas.,  N. 
S.,  537. 

For  the  authorities  in  this  series  on  the  subject  of  state  regulation 
of,  or  interference  with,  interstate  commerce,  see  foot-note  of  preced- 
ing case. 
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under  the  state  laws,  despite  the  provisions  of  the  interstate  com- 
merce act  and  of  U.  S.  Rev.  Stat.,  §  5258,  U.  S.  Comp.  Stat.  1901,  p. 
C2C4,  securing  continuity  of  transportation. 

In  error  to  the  Circuit  Court  of  the  United  States  for  the 
Xorthern  District  of  Iowa,  dismissing,  for  want  of  jurisdiction 
over  person  or  property,  a  suit  against  a  foreign  railway  company 
in  which  writs  of  attachment  and  garnishment  were  issued  and 
levied  upon  cars  belonging  to  such  company  in  the  possession 
of  other  carriers,  and  sums  of  money  due  from  such  other  car- 
riers as  the  defendant  carrier's  share  of  the  freight  on  inter- 
state shipments.  Reversed  and  remanded  for  further  proceed- 
ings. 

The  facts  are  stated  in  the  opinfon. 

Messrs.  Wilbur  Ozven  and  Blbert  H.  Hubbard  for  plaintiff 
in  error. 

Messrs.  William  H.  Farnsworth,  Frank  L.  Littleton,  and 
Slnill,  Farnsworth,  &  Sammis  for  defendants  in  error. 

Mr.  Justice  McKenna  delivered  the  opinion  of  the  court: 

This  case  presents  a  question  of  jurisdiction  arising  from  the 
levy  in  attachment  proceedings  on  freight  cars  alleged  to  have 
been  engaged,  when  attached,  in  interstate  commerce.  The 
case  is  here  on  certificate. 

Plaintiff  in  error,  as  executor  of  the  estate  of  Frank  E.  Jandt, 
brought  an  action  against  the  Cleveland,  Cincinnati,  Chicago, 
&  St.  Louis  Railway  Company  for  causing  the  death  of  Jandt, 
a  statute  of  Illinois  giving  such  an  action  to  the  personal  repre- 
sentative of  a  person  whose  death  has  been  caused  by  "wrong- 
ful act,  neglect,  or  default."  The  cause  of  action  arose  in 
Illinois.  The  action  was  brought,  however,  in  the  district  court 
of  Woodbury  county,  state  of  Iowa,  and  under  the  laws  of  the 
latter  state  writs  of  attachment  and  garnishment  were  issued 
and  levied  upon  certain  cars  of  the  C.  C.  C.  &  St.  L.  Ry.  Co. 
in  the  possession  of  the  other  defendants  in  error,  referred  to 
hereafter  as  the  garnishee  companies.  Notice  of  garnishment 
was  duly  served  on  the  garnishee  companies,  and  each  of  them 
filed  answers.  Plaintiff  in  the  action,  and  we  will  so  refer  to 
him,  controverted  by  proper  pleadings  the  answers,  and  de- 
wianded  that  evidence  be  taken  on  the  issues  joined. 

The  original  notice  was  served  on  the  C.  C.  C.  &  St.  L.  Ry. 
Co.,  at  its  principal  place  of  business  in  the  state  of  Ohio ;  also 
notice  of  attachment  and  garnishment.  It  filed  a  petition  for 
removal  of  the  action  to  the  circuit  court  of  the  United  States 
for  the  northern  district  of  Iowa,  western  division.  Its  peti- 
tion alleged  that  it  was  a  corporation  duly  formed  and  organized 
under  the  laws  of  Indiana,  and  that  the  plaintiff  was  a  citizen 
of  Iowa.    The  petition  was  granted  and  the  case  duly  removed 
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to  the  circuit  court  of  the  United  States.     On  the  second  of 
October,  1905,  the  C.  C.  C.  &   St.  L.    Ry.  Co.    filed  a   motion, 
which  was  denominated  a  motion  to  quash  and  set  aside  serv- 
ice, in  which  it  stated  that  it  appeared  specially  for  the   pur- 
pose of  the  motion  only,  "to  quash  and  set  aside  the  service  of 
attachment  and  garnishment  attempted  to  be  made  in  the  cause 
by  plaintiff  against  the  defendant's  property."    The  motion  was 
supported  by  an  affidavit.    The  affidavit  stated  that  the  company 
was  incorporated  under  the  laws  of  Indiana  and  Ohio,  and  con- 
ducted and  operated  lines  of   railway  in  those   states   and   in 
Illinois,  with  its  principal  place  of  business  in  Cincinnati,  Ohio; 
that  it  was  not  incorporated  in  Iowa,  and  had  no  agent  or  agency 
of  any  character  in  that  state;  that  it  was  a  common  carrier  of 
freight  and  passengers,  and  in  the  carrying  on  of  such  business 
it  owned  and  operated  cars   for  the  transportation  of    freight 
and  merchandise  through  the  various  states;  that  in  the  conduct 
of  such  business  it  had  arrangements,  contracts,  and  agreements 
with  various  connecting  railroad  companies  doing  business   as 
common   carriers,   including   all  of   the   railway   companies   at- 
tached and  garnisheed  in  the  action  by  plaintiff,  under   which 
those  companies  accepted  from  it,  at  points  on  its  line  of  road, 
its  cars  loaded  with  goods  and  merchandise  destined  for  various 
points  on  their  respective  lines,  to  be  transported  through  the 
various  states  to  destinations,  constituting  interstate  shipments 
of  commerce.     It  was  stated  that  it  was  provided  in  the  agree- 
ment that  such  connecting  carriers  should  have  the  right  to  reload 
the  cars  received  by  them,  and  so  use  the  same  in  returning 
them  to  the  place  where  received,  and  that  in  all  cases  the  cars 
of  the  company  were  to  be  returned  to  it  in  the  usual  and  or- 
dinary course  of  transit  as  soon  as  the  nature  and  character  of 
the  business  would  permit.     It  was  further  stated  that,  under 
the  laws  of  Congress,  the  company  was  bound  to  furnish  cars 
so   loaded,   to   be   transported  continuously   from   one   state   to 
another  without  being  unloaded,  and  that,  under  the  same  laws, 
connecting  carriers  were  bound  to  receive  the  same  and  trans- 
port them  from  one  state  to  another.    That,  in  pursuance  of  the 
agreements  and  laws  of  Congress,  the  cars  attached  were  de- 
livered by  the  C.  C.  C.  &  St.  L.  Ry.  Co.  to  the  other  companies, 
and  so  received  by  them;  that  the  cars  were  part  of  the  com- 
pany's rolling  stock,  and  were  necessary  to  enable  it  to  perform 
its  duties  as  a  common  carrier;  that  by  reason  of  the  commerce 
clause  of  the  national  Constitution  and  of  the  interstate  commerce 
act  the  cars  could  not  be  levied  upon ;  that  the  company  had  not 
been  served  personally  or  by  publication,  and  had  not  appeared 
to  the  action  or  any  writ  issued  in  the  cause.     It  was  further 
state!  that  none  of  the  garnishee  companies  was  indebted  to 
the  company,  and  that  any  accounts  which  might  be  due  from  the 
garnisheed  companies  were  only  by  reason  of  the  contracts  and 
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agreements  for  the  use  of  the  cars,  as  heretofore  stated,  under 
which  the  permits  for  the  use  of  the  cars  were  arranged  between 
the  companies  **by  wheelage  or  mileage  of  such  cars,  and  were 
constantly  and  hourly  changed  from  bills  due  one  company  to 
bills  due  the  other  company,  which  bills  were  satisfied  and  set- 
tled by  such  exchange  of  service  and  use  of  each  other's  cars. 
And  such  agreements  and  contracts  are  to  be  discharged,  sat- 
isfied, and  settled  only  in  the  city  of  Chicago  and  state  of  Illinois, 
where  the  same  are  made,  and  such  accounts,  or  debts,  if  any, 
in  favor  of  this  defendant,  have  no  situs  in  the  state  of  Iowa." 
The  affidavit  was  supplemented  by  two  others. 

Plaintiff  filed  a  **resistance"  to  the  motion  to  quash  and  to 
the  motion  of  the  garnishee  companies,  and  alleged  that  a  special 
appearance  was  "unwarranted  and  unauthorized  by  law;"  and 
that,  as  the  purpose  sought  by  the  motion  of  the  defendant 
company  could  only  be  had  by  a  general  appearance,  the  special 
appearance  should  be  construed  to  be  such,  and  subject  the 
*'person  of  the  defendant  as  well  as  the  property  actually  at- 
tached, and  the  property  and  money  of  the  defendant  sought 
to  be  reached  by  garnishment  proceedings,  to  the  jurisdic- 
tion of  the  court."  The  ground  of  this  conclusion  was 
stated,  vyrith  some  reception  to  be  that  the  special  appear- 
ance was  not  for  the  purpose  of  raising  any  question  of 
lack  of  notice,  or  notice  of  defect  or  irregularity  of  process, 
but  to  contest  the  right  to  attach  property  by  evidence  outside 
the  record  of  the  case,  and  required  the  court  to  pass  upon  the 
merits  of  the  attachment.  Plaintiff  denied  that  the  property 
attached  was  engaged  in  interstate  commerce  or  in  the  trans- 
portation of  interstate  commerce  at  the  time  they  were  attached, 
that  they  were  not  in  use  at  the  time  they  were  attached,  but 
were  standing  empty  upon  the  tracks  of  the  railway  companies 
in  whose  possession  they  were  found,  and  denied  the  existence 
of  the  agreements  and  arrangements  between  the  C.  C.  C.  & 
St,  L.  Ry.  Co.  and  the  other  companies  in  regard  to  the  cars, 
and  that  no  contractual  rules  existed  between  them ;  that  the 
cars  were  not  necessary,  either  to  that  company  or  to  the  other 
companies,  to  enable  them  perform  their  duties  as  common  car- 
riers, and  alleged  that  they  were  subject  to  attachment  as  other 
personal  property.  It  was  stated  that  the  garnishee  companies 
had  no  interest  in  the  attached  cars,  and  none  of  them  had 
served  notice  of  interest  or  ownership  on  the  plaintiff  nor  on 
the  sheriff. 

The  answers  of  five  of  the  garnishee  companies  denied  in- 
debtedness to  the  C.  C.  C.  &  St.  L.  Ry.  Co.,  averred  the  existence 
of  agreements  as  to  the  cars,  substantially  as  set  out  by  that  de- 
fendant, also  their  duties  as  common  carriers  under  the  acts  of 
Congress,  and  that  the  cars  were  in  their  possession  in  pursuance 
of  the  agreements  with  the  defendant,  and  were  to  be  returned 
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empty  or  loaded,  in  the  usual  and  customary  course  of  busi- 
ness. The  other  companies  also  denied  indebtedness  to  the  C. 
C.  C.  &  St.  L.  Ry.  Co.,  and  in  effect  set  up  the  defense  that  the 
cars  were  in  interstate  commerce  business. 

On  the  22d  of  May,  1906,  the  court  sustained  the  motion  to 
quash  the  judgment  and  discharge  the  garnishees  thereunder. 
On  June  6  "the  court"  (we  quote  from  the  record)  "rendered 
further  judgment,  dismissing  the  said  cause  of  action  as  to  said 
principal  defendant,  on  the  ground  that  the  court  had  no  juris- 
diction of  the  defendant  or  the  attached  property  of  the  defend- 
ant, and  taxed  the  costs  in  the  case  to  the  plaintiff." 

The  time  for  the  allowance  and  filing  the  bill  of  exceptions 
was  extended  to  October  28,  1906,  and  on  the  28th  of  September 
it  was  allowed,  the  order  reciting  that  the  date  "being  one  of 
the  regular  days  of  the  May,  a.  d.,  1906,  term  of  said  court." 
The  bill  of  exceptions  also  recited  that  it  was  submitted  to  the 
court,  with  a  prayer  that  it  "be  signed  and  certified  by  the  judge, 
and  approved  by  him,  and  made  a  part  of  the  record  in  said  case, 
preparatory  to  the  prosecution  of  a  writ  of  error  from  the  said 
circuit  court  of  the  United  States  to  the  Supreme  Court  of  the 
United  States."    It  concludes  as  follows: 

"And  the  court,  having  examined  said  transcript  of  the  record, 
papers,  and  proceedings,  hereby  certifies  that  the  same  contains 
the  entire  record  in  said  cause,  including  the  plaintiff's  petition, 
the  answers  of  the  garnishees,  the  defendant's  motion  to  quash 
and  set  aside  service,  and  the  plaintiff's  resistance  thereto,  and  all 
of  the  proceedings  had  thereunder  in  reference  thereto,  including 
the  opinion,  orders,  and  judgment  of  the  court  thereon,  and  the 
exceptions  of  the  plaintiff  thereto,  and  all  of  the  record  submitted 
to  the  court  upon  which  the  judgment  herein  was  rendered. 

"On  consideration  whereof,  the  court  does  allow  the  writ  of 
error  upon  the  plaintiff  giving  bond  according  to  law  in  the 
sum  of  $500,  which  shall  operate  as  a  supersedeas  bond. 

"And  in  this  case,  I,  the  undersigned,  judge  of  the  circuit 
court  of  the  United  States  in  and  for  the  northern  district  of 
Iowa,  western  division,  further  hereby  certify  that  in  sustain- 
ing the  motion  to  quash  the  attachment  and  discharging  the 
garnishees,  and  in  dismissing  the  action  as  to  the  principal  de- 
fendant, and  taxing  the  costs  to  the  plaintiff,  the  sole  question 
considered  and  determined  by  the  court  was  that  the  court  had 
no  jurisdiction  over  the  person  of  the  defendant  or  of  the  prop- 
erty involved,  and  that  the  appearance  of  the  principal  defendant, 
as  shown  by  the  record,  was  a  special,  and  not  a  general,  appear- 
ance, and  that  the  same  did  not  subject  said  principal  defendant 
and  its  property  to  the  jurisdiction  of  the  court. 

"This  certificate  is  made  conformable  to  the  act  of  Congress 
of  March  3,  1891,  chapter  517,  26  Stat,  at  L.  826,  U.  S.  Comp. 
Stat.  1901,  p.  488,  and  the  opinion  filed  herein  is  made  a  part  of 
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the  record,  and  will  be  certified  and  sent  up  as  part  of  the  pro- 
ceeding, together  with  this  certificate." 
For  the  opinion  of  the  court,  see  146  Fed.  403. 
A  writ  of  error  was  sued  out  from  the  circuit  court  of  appeals 
according  to  the  admission  of  counsel,  though  there  is  nothing  in 
the  record  to  show  it,  which  writ  was  dismissed.  84  C.  C.  A. 
453,  156  Fed.  775. 

A  motion  is  made  to  dismiss  the  writ  of  error,  and  in  support 
of  the  motion  it  is  urged  (1)  that  the  certificate  as  to  jurisdic- 
tion was  not  granted  during  the  term  at  which  the  judgment  was 
rendered;  (2)  that  the  writ  of  error  was  not  perfected  in  time, 
as  required  by  law,  in  that  the  writ  and  certificate  were  allowed 
on  the  28th  of  September,  1906,  and  were  not  prosecuted  in  this 
court  until  April,  1908;  (3)  that  the  certificate  is  not  sufficient 
in  law  nor  proper  in  form,  in  that  it  does  not  state  any  facts  or 
propositions  of  law  upon  which  the  question  of  the  court's  lack 
of  jurisdiction  rested;  (4)  that  the  jurisdiction  of  the  court  as 
a  Federal  court  was  not  put  in  issue;  (5)  that  the  case  having 
been  taken  to  the  circuit  court  of  appeals,  and  there  decided, 
that  the  writ  of  error  should  be  to  that  court,  and  not  to  the  cir- 
cuit court,  the  latter  court,  it  is  urged,  having  lost  jurisdiction  of 
the  case;  (6)  there  is  no  certificate  of  a  jurisdictional  question 
in  the  order  allowing  the  writ  of  error. 

The  first  and  second  grounds  in  support  of  the  motion  to  dis- 
miss are  based  upon  a  misapprehension  of  the  record.  The  term 
at  which  the  judgment  was  rendered  had  not  expired  when  the 
certificate  of  jurisdiction  was  made,  and  the  writ  of  error  was 
allowed  on  the  18th  of  March,  1908,  not  on  September  28,  1906, 
as  contended  by  defendants  in  error. 

The  grounds  of  the  motion  based  on  the  form  or  sufficiency  of 
the  certificate  are  not  tenable.  Even  if  we  should  admit,  which 
we  do  not,  that  the  certificate  is  not,  as  it  is  contended,  in  proper 
form,  the  record  shows  clearly  that  the  only  matter  tried  and 
decided  in  the  circuit  court  was  one  of  jurisdiction.  This  is 
sufficient.  United  States  v.  Larkin,  208  U.  S.  333,  339,  52  L. 
ed.  517,  520,  28  Sup.  Ct.  Rep.  417. 

The  other  grounds  urged  to  support  the  motion  to  dismiss  all 
depend  upon  the  proposition  whether  the  question  of  the  juris- 
diction of  the  circuit  court  as  a  Federal  court  was  presented. 
If  so,  the  writ  of  error  from  the  circuit  court  of  appeals  is  no 
bar  to  the  present  writ  of  error.  Excelsior  Wooden  Pipe  Co.  v. 
Pacific  Bridge  Co.  185  U.  S.  282,  46  L.  ed.  910,  22  Sup.  Ct.  Rep. 
681 ;  United  States  zf.  Larkin,  supra.  And  if  so,  the  way  is  clear 
to  a  decision  of  the  question  on  the  merits. 

As  we  have  shown,  the  circuit  court  decided  that  it  had  no 
jurisdiction  over  either  the  person  or  the  property  of  the  prin- 
cipal defendant,  the  C.  C.  C.  &  St.  L.  Ry.  Co.     The  first,  non- 
jurisdiction  over  the  person,  depending,  as  the  court  considered, 
36  R  R  R— 7 
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upon  the  second,  non jurisdiction  over  the  property,  as  we  un- 
derstand the  opinion.  And  this  veiw  of  it  the  circuit  court  of 
appeals  took. 

The  latter  court  stated  the  questions  to  be :  "We  defendant's 
appearance  to  contest  the  validity  of  the  attachments  and  gar- 
nishments a  general  one?  Were  the  cars  and  credits  of  de- 
fendant subject  to  attachment  and  garnishment?  In  other  words, 
did  the  trial  court  secure  such  dominion  over  person  or  property 
by  appearance  or  process  as  authorized  it  to  proceed  to  trial  of 
the  action  and  render  a  valid  judgment  upon  the  issues  involved? 
The  trial  court  answered  them  in  the  negative  and  dismissed 
the  action  for  want  of  jurisdiction.  In  respect  of  the  essential 
character  of  these  questions,  they  are  not  distinguishable  from 
one  of  the  legality  of  the  service  of  summons  upon  a  defendant. 
They  do  not  pertain  to  the  merits  of  the  case,  and  did  not  arise 
during  the  progress  of  a  trial.  They  lay  at  the  threshold,  and 
upon  an  affirmative  answer  depended  the  power  of  the  court  to 
hear  and  decide  the  cause.  In  legal  phraseology  that  power  is 
termed  'jurisdiction.'  It  is  none  the  less  a  jurisdictional  matter 
in  the  case  of  attachment  and  garnishment  of  property  of  a  non- 
resident because  the  power  of  the  court  to  proceed  to  trial  de- 
pends, in  the  absence  of  the  defendant,  upon  its  lawful  seizure 
of  his  property.  The  question  of  jurisdiction  was  decided  in 
favor  of  defendant,  and  the  decision  disposed  of  the  case."  For 
these  propositions  the  court  cited  Board  of  Trade  v.  Hammond, 
Elevator  Co.,  198  U.  S.  428,  49  L.  ed.  1114,  25  Sup.  Ct.  Rep. 
740;  United  States  v,  Jahn,  155  U.  S.  109,  39  L.  ed.  87,  15 
Sup.  Ct.  Rep.  39;  St.  Louis  Cotton  Compress  Co.  v,  American 
Cotton  Co.  60  C.  C.  A.  80,  125  Fed.  196;  and,  as  we  have 
seen,  dismissed  the  case  on  the  ground  that  this  court  alone 
had  the  power  to  review  the  decision  of  the  circuit  court. 
We  concur  in  the  views  of  the  circuit  court  of  appeals,  for 
which  also  may  be  cited  Kendall  z\  American  Automatic  Loom 
Co.  198  U.  S.  477,  49  L.  ed.  1133,  25  Sup.  Ct.  Rep.  768.  The 
motion  to  dismiss  is  denied. 

The  ruling  of  the  circuit  court  dismissing  the  action  is  at- 
tacked upon  the  grounds  ( 1 )  that  the  appearance  of  the  C.  C.  C. 
&  St.  L.  Ry.  Co.  was  a  general  appearance,  and,  being  so,  the 
railway  company  submitted  itself  to  the  jurisdiction  of  the 
court,  "regardless  of  the  seizure  of  the  attached  property;"  (2) 
that  the  property  was  subject  to  attachment. 

1.  It  is  not  controverted  that,  if  the  property  was  subject  to 
attachment,  the  procedure  prescribed  by  the  laws  of  Iowa  was 
duly  observed,  and  hence,  it  is  contended,  that  the  property 
having  been  seized  under  the  jurisdiction  of  the  court,  under 
valid,  regular  process,  the  motion  to  quash  the  attachment  was 
based  on  matters  dehors  the  record,  going  to  the  jurisdiction  of 
the  court  over  the  subject-matter  of  the  action,  and  the  court 
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had  jurisdiction  over  the  person  of  the  railway  company.  "A 
special  appearance,"  it  is  contented,  "can  never  serve  a  dual  or 
triple  purpose,  but  is  only  allowed  for  the  sole  purpose  of  ob- 
jecting to  the  jurisdiction  of  the  court  over  the  person  of  the 
defendant." 

The  ruling  of  the  circuit  court,  we  think,  was  broader  than 
plaintiff  conceives  it  to  have  been.  It  appears  from  the  record 
that  the  C.  C.  C.  &  St.  L.  Ry.  Co.  was  a  corporation  of  Indiana 
and  Ohio,  and  that  certain  of  its  freight  cars  were  attached  in 
Iowa  in  the  hands  of  the  garnishee  companies,  and  that  there 
were  certain  credits  due  to  it  from  some  of  the  latter  companies, 
on  account  of  interstate  commerce  freight.  In  other  words,  it 
fairly  appears  upon  the  face  of  the  complaint  in  the  action  and 
the  attachment  papers  that  the  cars  had  been  sent  into  the  state 
in  the  transportation  of  interstate  commerce.  It  is  true,  it  was 
also  contended,  that  an  issue  was  presented  by  the  affidavits  upon 
the  motion  to  quash  as  to  what  contractual  arrangements  existed 
between  the  company  and  the  other  companies  as  to  the  right 
of  the  latter  companies  to  reload  the  cars  and  so  return  them, 
but  there  was  no  dispute  that  it  was  their  duty  to  receive  them. 
Besides,  the  bill  of  exceptions  contains  the  following:  "No  evi- 
dence is  submitted  by  the  plaintiff  in  opposition  to  the  motion  of 
defendant  to  quash  the  attachment,  or  in  support  of  its  pleading 
controverting  the  answer  of  the  several  garnishees,  and  the 
matters  are  submitted  upon  the  record,  including  such  motion 
and  admission  of  the  pleadings." 

The  question,  therefore,  was  submitted  to  the  court,  whether 
the  cars,  under  the  circumstances,  were  engaged  in  interstate 
commerce  when  they  were  attached ;  and  the  court  considered  it 
to  be  immaterial  that  the  cars  had  not  started  on  a  return  trip, 
saying  that  "the  cars  of  defendant,  when  brought  into  the  state 
of  Iowa  to  complete  an  interstate  shipment  of  property,  were 
being  used  in  interstate  commerce,  and  were  being  so  used  while 
waiting,  at  least  a  reasonable  time,  it  be  loaded  for  the  return 
trip;* 

The  court  further  decided  that  debts,  if  any,  which  were  due 
from  the  garnishee  companies  to  the  C.  C.  C.  &  St.  L.  Ry.  Co.  for 
its  share  of  the  price  of  carriage  were  "as  much  a  part  of  in- 
terstate commerce,  as  defined  by  the  Supreme  Court,  as  the 
actual  carriage  of  their  property." 

2.  The  next  contention  of  plaintiff  is  that  the  appearance  of 
the  C.  C.  C.  &  St.  L.  Ry.  Co.  was  a  general  appearance,  and 
submitted  its  person  to  the  jurisdiction  of  the  court.  In  other 
words,  it  is  contended  that  the  person  over  whom  personal 
jurisdiction  has  not  been  obtained  cannot  appear  especially  to  set 
aside  the  attachment  of  his  property,  which  we  must  assume,  in 
order  to  completely  exhibit  the  contention,  is  valid.  We  cannot 
conair  in  the  contention.    It  is  supported,  it  is  true  by  some  cases, 
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but  it  is  opposed  by  more.  Drake,  Attachm.  §  112,  and  cases 
cited.  The  stronger  reasoning,  we  think,  too,  is  against  the  con-  ; 
tention.  A  court,  without  personal  service,  can  acquire  no 
jurisdiction  over  the  person,  and  when  it  attempts  to  assert 
jurisdiction  over  property  it  should  be  open  to  the  defendant 
to  specially  appear  to  contest  its  control  over  such  property; 
in  other  words,  to  contest  the  ground  of  its  jurisdiction.  Hark- 
ness  V,  Hyde,  98  U.  S.  476,  25  L.  ed.  237 ;  Southern  P.  Co.  v. 
Denton,  146  U.  S.  206,  36  L.  ed.  945,  13  Sup.  Ct.  Rep.  44; 
Goldey  v,  Morning  News,  156  U.  S.  518,  523,  39  L.  ed.  517, 
519,  15  Sup.  Ct.  Rep.  559;  Wabash  Western  R.  Co.  v.  Brow, 
164  U.  S.  271,  278,  41  L.  ed.  431,  434,  17  Sup.  Ct.  Rep.  126. 

The  appearance  of  the  C.  C.  C.  &  St.  L.  Ry.  Co.  was  not  to 
object  to  the  subject-matter  of  the  action,  as  it  is  contended  by 
plaintiff.  The  subject-matter  of  the  action  is  a  demand  for 
damages,  which  can  only  be  prosecuted  to  efficient  judgment 
and  be  satisfied  out  of  the  property  attached.  Clark  v.  Wells, 
203  U.  S.  164,  51  L.  ed.  138,  27  Sup.  Ct.  Rep.  43.  The  juris- 
diction of  the  court,  therefore,  depended  upon  the  attachment, 
and  the  appearance  to  set  that  aside  was  an  appearance  to 
object  to  the  jurisdiction.  In  other  words,'  the  defendant  was 
only  in  court  through  its  property,  and  it  appeared  specially  to 
show  that  it  was  improperly  in  court. 

These  contentions  being  disposed  of,  we  are  brought  to  the 
question  whether  the  cars  were  "immune  from  judicial  process" 
because  engaged  in  interstate  commerce.  The  question  has  come 
up  in  several  of  the  state  courts  and  different  views  have  been 
taken.  The  question  has  been  answered  in  the  affirmative  in 
Michigan  C.  R.  Co.  v.  Chicago  &  M.  L.  S.  R.  Co.  1  111.  App. 
399;  Connery  v.  Quincy.  O.  &  K.  C.  R.  Co.  92  Minn.  20,  64  L. 
R.  A.  624,  104  Am.  St.  Rep.  659,  99  N.  W.  365,  2  A.  &  E.  Ann. 
Cas.  347 ;  Shore  v,  Baltimore  &  O.  R.  Co.  76  S.  C.  472,  57  S. 
E.  526,  11  A.  &  E.  Ann.  Cas.  909;  Seibels  v.  Northern  C.  R.  Co. 

80  S.  C.  133,  16  L.  R.  A.  (N.  S.)  1026,  61  S.  E.  435;  Chicago 
&  N.  W.  R.  Co.  V,  Forest  County,  195  Wis.  80,  70  N.  W.  77] 
Wall  r.  Norfolk  &  W.  R.  Co.  52  W.  Va.  485,  64  L.  R.  A.  501, 
94  Am.  St.  Rep.  948,  44  S.  E.  294.  A  negative  answer  has  been 
pronounced  in  the  following  cases :  De  Rochemont  v.  New  York 
C.  &  H.  R.  R.  Co.  75  N.  H.  158,— L.  R.  A.  (N.  S.)— ,  71  Atl. 
868;  Southern  Flour  &  Grain  Co.  v.  Northern  P.  R.  Co.  127 
Ga.  626,  9  L.  R.  A.  (N.  S.)  853,  119  Am.  St.  Rep.  356,  56  S.  E. 
742,  9  A.  &  E.  Ann.  Cas.  437;  Southern  R.  Co.  z\  Brown,  131 
Ga.  245,  62  S.  E.  177;  Cavanaugh  v,  Chicago,  R.  I.  &  P.  R.  Co. 
75  N.  H.  243,  72  Atl.  694.     See  also  Humphreys  v,  Hopkins, 

81  Cal.  551.  6  L.  R.  A.  792,  15  Am.  St.  Rep.  76,  22  Pac.  892. 
Cavanaugh  v.  Chicago,  R.  I.  &  P.  R.  Co.  supra,  may  be  assigned 
to  the  list  of  cases  giving  a  negative  answer.  In  that  case  there 
was  an  attachment  of  credits  or  funds  representing  the  sending 
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carrier's  part  of  transportation  charges  on  interstate  freight. 
The  attachment  was  sustained.  In  Wall  v.  Norfolk  &  W.  R.  Co. 
the  levy  was  upon  cars  which  were  unloading.  In  the  case  in  1  111. 
App.  the  condition  or  situation  of  the  cars*  does  not  clearly  ap- 
pear. In  the  other  cases,  the  cars  were  not  in  use  when  at- 
tached. In  most  of  the  cases  there  is  a  full  and  able  discussion 
of  the  principles  involved.  In  Humphreys  v.  Hopkins  it  was 
taken  for  granted  that  the  cars  were  subject  to  process,  the  case 
going  off  on  another  point. 

The  answer  to  the  question  is,  therefore,  certainly  not  obvious, 
and  counsel,  realizing  it,  have  pressed  many  considerations  on 
our  attention.  Their  arguments  result  in  certain  contentions. 
The  plaintiff's  contention  is,  that  even  though  the  cars  in  ques- 
tion had  been  or  were  to  be  used  in  interstate  commerce,  their 
attachment  was  not  a  regulation  of  such  commerce,  and  that 
they  were  as  legally  subject  to  attachment  as  the  property  of  any 
other  nonresident.  The  contention  of  the  defendants  is  an  exact 
antithesis  of  that  of  plaintiff.  It  is  that  the  state  laws  cannot 
be  permitted  to  impede  or  impair  interstate  traffic  or  the  useful- 
ness of  the  facilities  for  such  traffic.  And,  further,  that  the 
provisions  of  the  interstate  commerce  act,  providing  for  the 
establishment  of  through  routes,  and  §  5258  of  the  Revised 
Statutes  (U.  S.  Comp.  Stat.  1901,  p.  3564),  providing  for  the 
connection  of  railroads,  exempt  the  cars  from  attachment. 

In  our  discussion  we  may  address  ourselves  to  the  contention 
of  defendants.  They  do  not  contend  that  the  laws  of  the  state 
have  the  purpose  to  interfere  with  the  interstate  commerce,  or 
are  directly  contrary  to  the  acts  of  Congress.  They  do  contend, 
however,  that  '*to  permit  the  instrumentalities  used  in  the  in- 
terchange of  traffic  by  railway  common  carriers  to  be  seized  on 
process  from  various  state  courts  does  directly  burden  and  im- 
pede interstate  traffic  within  the  inhibition  of  the  acts  of  Con- 
gress.'* In  other  words,  that  the  acts  of  Congress  constitute  a 
declaration  of  exemption  of  railroad  property  from  attachment, 
and,  of  course,  from  execution  as  well,  by  reason  of  their  pro- 
visions for  continuity  of  transportation. 

This  can  only  result  if  there  is  incompatibility  between  the  ob- 
ligations a  railroad  may  have  to  its  creditors  and  the  obligations 
which  it  may  have  to  the  public,  either  from  the  nature  of  its 
service  or  under  the  acts  of  Congress.  Obligations  it  surely  will 
have  to  creditors,  inevitable  even  in  providing  equipment  for  its 
duties. — inevitable  in  its  performance  of  them.  It  would  seem, 
therefore,  that  the  contentions  of  the  defendants  are  but  de- 
ductions from  the  broader  proposition  that  all  of  the  property 
of  the  railroad  company  is  put  apart  in  a  kind  of  civil  sanctuary. 
And  one  case  (Wall  v,  Norfolk  &  W.  R.  Co.,  supra)  seems  to 
give  this  extent  to  the  exemption.  Indeed,  the  decision  in  the 
^se  at  bar  seems  to  do  so,  the  court  holding,  as  we  have  seen, 
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that  the  C.  C.  C.  &  St.  L.  Ry.  Co/s  share  of  the  compensation 
for  carriage  was  as  much  a  part  of  interstate  commerce  as  the 
actual  carriage  of  property.  A  still  broader  proposition  under 
the  contention  might  be  urged.  If  the  property  have  such  char- 
acter that  all  obligations  of  the  company  must  yield  to  the  public 
use  or  to  the  obligations  imposed  by  Congress,  t^e  railroad  com- 
pany itself,  it  might  be  contended,  cannot  burden  its  property, 
and  that  its  property  is  taken  from  it  as  an  asset  of  credit,  the 
means  it  may  be,  of  performing  the  very  duties  enjoined  upon  it; 
and  the  anomaly  will  be  presented  of  the  duties  it  is  to  perform 
becoming  an  obstacle  to  acquiring  the  means  of  performing  them. 
Indeed,  the  further  consequence  might  be  said  to  follow  that  the 
rolling  stock  of  a  railroad  is  exempt  from  taxation;  at  least,  so 
far  as  taxation  might  be  attempted  to  be  enforced  against  the 
rolling  stock.  We  realize  that  a  proposition  may  be  generally 
applicable  and  yet  involve  embarrassment  when  pushed  to  a 
logical  extreme.  If  this  be  so  of  the  contentions  of  defendant, 
it  may  be  so  of  the  counter  contentions  which  would  subject  the 
cars  of  a  railroad  company  to  attachment  process,  however  en- 
gaged or  wherever  situate. 

It  is  very  certain  that  when  Congress  enacted  the  interstate 
commerce  law  it  did  not  intend  to  abrogate  the  attachment  laws 
of  the  states.  It  is  very  certain  that  there  is  no  conscious  pur- 
pose in  the  laws  of  the  states  to  regulate,  directly  or  indirectly, 
interstate  commerce.  We  may  put  out  of  the  case,  therefore,  as 
an  element,  an  attempt  of  the  state  to  exercise  control  over  in- 
terstate commerce  in  excess  of  its  power.  Indeed,  the  questions 
in  this  case  might  arise  upon  process  issued  out  of  the  circuit 
court  of  the  United  States  under  the  Federal  statutes.  For,  by 
§§  915  and  916  of  the  Revised  Statutes  (U.  S.  Comp.  Stat.  1901, 
p.  684),  remedies  "by  attachment  or  other  process,"  before  judg- 
ment, and  "by  execution  or  otherwise,"  after  judgment,  are  given 
litigants  in  common-law  causes  in  the  circuit  and  district  courts 
of  the  United  States. 

The  questions  in  the  case,  therefore,  depend  for  their  solu- 
tion upon  the  interpretation  of  Federal  laws.  Are  the  laws  of 
the  states  for  the  enforcement  of  debts  (laws  which  we  need 
not  stop  to  vindicate  as  necessary  foundations  of  credit,  and  be- 
(pause  they  give  support  to  commerce,  state  and  interstate)  and 
the  Federal  laws  which  permit  or  enjoin  continuity  of  transpor- 
tation, so  far  incompatible  that  the  provisions  of  the  latter  must 
be  construed  as  displacing  the  former?  We  do  not  think  so. 
Section  5258  of  the  Revised  Statutes  is  permissive,  not  impera- 
tive. It  removed  the  "trammels  interposed  by  state  enactments 
or  by  existing  laws  of  Congress"  to  the  powers  of  railroad 
companies  to  make  continuous  lines  of  transportation.  Dubuque 
&  S.  C.  R.  Co.  V,  Richmond,  19  Wall.  584,  589,  22  L.  ed.  173,  176. 
The  interstate  commerce  act,  however,  has  a  different  character. 
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It  restricts  the  powers  of  the  railroads.  It  regulates  interstate 
railroads  and  makes  it  unlawful  for  them,  by  any  "means  or  de- 
vices/* to  prevent  "the  carriage  of  freight  from  being  continuous 
from  the  place  of  shipment  to  the  place  of  destination."t 

The  interstate  commerce  law,  therefore,  is   directed  against 
the  acts  of  railroad  companies  which  may  prevent  continuity  of 
transportation.     Section  5258  of  the  Revised  Statutes  was  di- 
rected against  the  trammels  of  state  enactments  then  existing 
or  which  might  be  attempted.     In  neither  can  there  be  discerned 
a  purpose  to  relieve  the  railroads  from  any  obligations  to  their 
creditors,  or  take  from  their  creditors  any  remedial  process  pro- 
vided by  the  laws  of  the  state,  and  as  we  have  seen,  provided  by 
Federal  law  as  well.     May  it  be  said  that  such  result  follows 
from   the    use   of  property   in    the  public    service?     A  number 
of    cases    may    be    cited    against    such  contention.     We    have 
already  pointed  out  what  might  be  contended  as  its  possible  if 
not  probable  consequences.    In  a  recent  case  in  this  court,  a  lien 
imposed  under  the  law  of  Michigan  upon  a  vessel  to  be  used  in 
domestic  and  foreign  trade  was  sustained.     To  the  contention 
that  the  enforcement  of  the  lien  while  the  vessel  was  engaged 
in  interstate  commerce  was  unlawful  and  void,  in  view  of  the 
exclusive  control  of  Congress  over  the  subject,  we  answered: 
"But  it  must  be  remembered  that  concerning  contracts  not  mari- 
time in  their  nature,  the  state  has  authority  to  make  laws  and  en- 
force liens,  and  it  is  no  valid  ol^jection  that  the  enforcement  of 
such  laws  may  prevent  or  obstruct  the  prosecution  of  a  voyage 
of  an  interstate  character.     The  laws  of  the  states  enforcing 
attachment  and  execution  in  cases  cognizable  in  state  courts  have 
been  sustained  and  upheld.     Johnson  v,  Chicago  &  P.  Elevator 
Co.  119  U.  S.  388-398,  30  L.  ed.  447-450,  7  Sup.  Ct.  Rep.  254. 
The  state  may  pass  laws  enforcing  the  rights  of  its  citizens  which 
affect  interstate  commerce,   but   fall   short  of   regulating  such 
commerce  in  the  sense  in  which  the  Constitution  gives  exclusive 
jurisdiction  to  Congress.     Sherlock  v.  Ailing,  93  U.  S.  99,  103, 
23  L.  ed.  819;  Kidd  v  Pearson,  128  U.  S.  1,  23,  32  L.  ed.  346, 
351,  2  Inters.  Com.  Rep.  232,  9  Sup.  Ct.  Rep.  6;  Pennsylvania 

tSec.  7.  That  it  shall  be  unlawful  for  any  common  carrier  subject 
to  the  provisions  of  this  act  to  enter  into  any  combination,  contract, 
or  affrcement,  expressed  or  implied,  to  prevent,  by  change  of  time 
schedule,  carriage  in  different  cars,  or  by  other  means  or  devices,  the 
carriage  of  freights  from  being  continuous  from  the  place  of  ship- 
ment to  the  place  of  destination;  and  no  break  of  bulk,  stoppage, 
or  interruption  made  by  such  common  carrier  shall  prevent  the  car- 
riage of  freights  irom  being,  and  being  treated  as,  one  continuous 
carriage  from  the  place  of  shipment  to  the  place  of  destination,  unless 
such  break,  stoppage,  or  interruption  was  made  in  good  faith,  for 
some  necessary  purpose,  and  without  any  intent  to  avoid  or  un- 
necessarily interrupt  such  continuous  carriage,  or  to  evade  any  of 
the  provisions  of  this  act.  [24  Stat,  at  L.  382,  chap.  104.  U.  S.  Comp. 
Stat.  1901,  p.  3159.] 


104         Vol,  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Kansas  City,  etc.,  Ry.  Co.  v.  Cox 

R.  Co.  V,  Hughes,  191  U.  S.  477,  48  L.  ed.  268,  24  Sup.  Ct  Rep. 
132."  The  Winnebago  (Iroquois  Transp.  Co.  v.  De  Laney  Forge 
&  Iron  Co.)  205  U.  S.  354,  362,  51  L.  ed.  836,  840,  27  Sup.  Ct. 
Rep.  509. 

The  interference  with  interstate  commerce  by  the  enforcemenf 
of  the  attachment  laws  of  a  state  must  not  be  exaggerated.  It 
•can  only  be  occasional  and  temporary.  The  obligations  of  a  rail- 
road company  are  tolerably  certain,  and  provisions  for  them 
can  be  easily  made.  Their  sudden  assertion  can  be  almost  in- 
stantly met;  at  any  rate,  after  short  delay,  and  without  much, 
if  any,  embarrassment  to  the  continuity  of  transportation.  How- 
ever, the  pending  case  does  not  call  for  a  very  comprehensive 
decision  on  the  subject.  We  only  decide  that  the  cars  situated 
as  this  record  tends  to  show  that  they  were  when  attached,  and 
the  amounts  due  from  the  garnishee  companies  to  the  C.  G.  C. 
&  St.  L.  Ry.  Co.,  were  not  exempt  from  process  under  the  state 
laws,  and  that  the  court  had,  therefore,  jurisdiction  of  them, 
and  through  them  of  the  C.  C.  C.  &  St.  L.  Ry.  Co. 

Judgment  reversed  and  the  cause  remanded  with  directions 
to  proceed  in  accordance  with  this  opinion. 

Mr.  Justice  Holmes  took  no  part  in  the  decision. 


Kansas  City,  M.  &  O.  Ry.  Co.  v.  Cox. 

(Supreme  Court  of  Oklahoma,  March  8,  1910.) 
[108   Pac.   Rep.   380.] 

Carriers — Freight — Delivery  to  Carrier.* — The  mere  fact  that  the 
owner  of  goods  has  loaded  them  in  a  car  for  shipment,  even  though 
the  carrier,  by  the  owner's  direction,  has  placed  the  car  in  a  position 
convenient  for  such  purpose,  will  not  of  itself  be  sufficient  to  make 
the  carrier  an  insurer  of  the  goods  loaded.  Before  the  delivery  will 
be  deemed  complete,  the  owner  must  not  only  have  relinquished  his 
control  over  the  car,  but  notice  that  it  was  ready  for  shipment  must 
liave  been  given  the  carrier. 

Carriers— Injury  to  Freight— Liability  of  Carrier.t— The  strict  rules 
making  the  carrier  an  insurer  of  freight  have  no  application  where 
the  relation  of  the  parties  is  not  that  of  carrier  and  consignee  or 
owner,  and  in  such  cases  the  carrier  is  liable  only  for  losses  resulting 
from  its  own  negligence. 

(Syllabus  by  the  Court.) 


♦See  last  foot-note  of  Lord  v.  Maine  Cent.  R.  Co.  (Me.),  33  R.  R. 
R.  130,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  130;  second  head-note  of  St. 
Louis,  etc.,  Ry.  Co.  v.  Burrow  &  Co.  (Ark.),  33  R.  R.  R.  754.  56  Am. 
&  Eng.  R.  Cas.,  N.  S.,  754. 

tSee  extensive  note,  23  R.  R.  R.  177,  46  Am.  &  Eng.  R.  Cas  N  S-, 
177. 
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Error  from  District  Court,  Woods  County ;  John  L.  Pancoast, 
Judge. 

Action  by  John  L.  Cox  against  the  Kansas  City,  Mexico  & 
Orient  Raihvay  Company.  Judgment  for  plaintiff,  and  defendant 
brings  error.     Reversed  and  remanded. 

John  A.  Eaton  and  Dudley  W.  Baton,  for  plaintiff  in  error. 

Kane,  J.  This  was  an  action,  commenced  by  the  defendant 
in  error,  as  plaintiff  below,  against  the  plaintiff  in  error,  de- 
fendant below,  to  recover  damages  for  the  destruction,  by  fire, 
of  a  certain  lot  of  broom  corn.  After  both  sides  had  introduced 
their  evidence  and  rested,  the  court  instructed  the  jury  that  the 
evidence  introduced  showed  that  the  railroad  company  was 
responsible  for  the  car  load  of  broom  com  as  a  common  carrier 
and  was  therefore  an  insurer  of  the  property;  that  under  such 
circumstances  it  was  the  duty  of  the  jury  to  return  a  verdict  for 
the  plaintiff  for  the  value  of  the  broom  com,  stating  the  value 
thereof  to  be  $575.25.  The  jury,  without  retiring,  brought  in 
a  verdict  in  accordance  with  the  instructions  of  the  court,  upon 
which  judgment  was  duly  entered.  To  reverse  this  judgment 
this  proceeding  in  error  was  commenced. 

It  is  stated  by  counsel  for  plaintiff  in  error,  in  their  brief, 
and,  as  counsel  for  defendant  in  error  have  filed  no  brief  calling 
our  attention  to  any  discrepancy  in  the  statement,  we  take  it 
to  be  true,  that  there  was  evidence  introduced  at  the  trial  rea- 
sonably tending  to  prove  that  on  the  26th  or  27th  of  January, 
1906,  pursuant  to  the  order  of  the  plaintiff,  a  car  was  placed 
upon  the  side  track  by  the  defendant  at  a  broom  corn  platform 
erected  by  the  defendant  on  the  east  side  of  one  of  its  side 
tracks  for  the  purpose  of  enabling  shippers  to  conveniently  and 
easily  load  the  car  with  broom  corn;  that  on  the  next  day  Mr. 
Greenlee,  acting  as  the  agent  for  the  plaintiff,  loaded  some  broom 
corn  in  said  car.  On  the  next  day,  to  wit,  the  28th  day  of 
,  anuary,  six  more  bales  were  loaded.  On  the  29th  day  of 
January,  more  broom  corn,  enough  to  finish  the  car  load,  was 
loaded  into  the  car,  after  which  the  door  to  the  car  was  closed. 
After  finishing  loading  the  car,  the  plaintiff,  or  the  party  em- 
ployed by  him  to  do  the  loading,  closed  the  door  of  the  car 
and  notified  Mr.  Cox,  the  plaintiff,  that  the  car  was  loaded,  but 
did  not  notify  the  agent  of  the  company  that  the  car  wa-s  loaded, 
and  did  not  give  the  agent  any  information  as  to  the  destination 
of  the  car  or  the  name  of  the  consignee.  The  last  time  that 
Mr.  Cox  saw  the  car  was  Saturday,  January  27th,  about  noon, 
at  which  time  the  car  was  all  loaded  except  about  15  bales. 
Cox  did  not  notify  the  agent  of  the  company  that  the  car  was 
loaded,  nor  did  he  notify  him  who  the  consignee  of  the  car 
was  to  be,  or  where  it  was  to  go.    The  railway  company  had  not 
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issued  a  bill  of  lading,  and  Cox  had  not  paid  the  freight.  Cox 
had  been  for  some  time  shipping  broom  corn  from  Fairview, 
and  it  was  his  custom  when  the  cars  were  loaded  to  notify  the 
agent  that  they  were  loaded,  and  give  him  the  name  of  the  con- 
signee, the  route  the  car  was  to  take,  and  its  destination;  but 
none  of  these  things  had  been  done  with  reference  to  this  car. 
The  car  was  destroyed  by  fire  about  2  o*clock  in  the  morning  of 
January  30th ;  the  facts  up  to  that  time  being  as  above  stated. 
We  are  of  the  opinion  that  this  evidence  was  sufficient  to  carry 
the  case  to  the  jury. 

From  the  authorities  cited  by  counsel  for  plaintiff  in  error, 
it  seems  clear  that,  before  the  railway  company  could  be  held 
liable  as  a  common  carrier,  it  must  appear  that  it  had  been 
notified  that  the  broom  corn  was  ready  for  shipment  or  ap- 
prised of  the  name  of  the  consignee.  Hutchinson  on  Carriers 
(3d  Ed.)  §  125,  pp.  122,  123,  states  the  rule  as  follows:  "When 
the  owner  of  the  goods  has  done  all  in  his  power  and  all  that 
he  is  required  to  do  by  his  understanding  with  the  carrier  or 
the  usage  of  the  business  to  further  the  shipment,  and  it  becomes 
then  the  duty  of  the  carrier  to  do  whatever  else  is  necessary  to 
put  them  in  transit,  the  delivery  and  acceptance  will  be  considered 
as  complete  from  the  time  the  carrier  is  informed  that  they  are 
ready  for  him.  The  mere  fact,  therefore,  that  the  owner  of  the 
goods  has  loaded  them  on  a  car,  even  though  the  carrier  by 
the  owner's  directions  has  placed  the  car  in  a  position  convenient 
for  such  purpose,  will  not  of  itself  be  sufficient  to  constitute  a 
delivery.  Before  the  .delivery  will  be  deemed  complete,  the 
owner  must  not  only  have  relinquished  his  control  over  the  car, 
but  notice  that  it  was  ready  for  shipment  must  have  been  given 
the  carrier.  Thus,  where  it  was  the  course  of  business  for  a 
railroad  company,  when  required  to  do  so,  to  send  its  cars  upon 
a  side  track  at  the  place  of  shipment  to  receive  cotton  for  trans- 
portation, and  for  the  shipper  there  to  load  upon  them  the 
freight,  makes  out  a  manifest,  and  leave  it  with  the  agent  of  the 
company,  who  then  had  the  bales  counted,  signed  bills  of  lading, 
and  sent  locomotives  to  remove  the  cars  thus  loaded  and  place 
them  in  the  train  destined  to  the  point  to  which  the  shipments 
were  to  be  made,  it  was  held  that  the  delivery  was  complete 
as  soon  as  the  cotton  was  put  upon  the  company's  care  in  this 
manner  by  the  shipper  and  the  company's  agent  informed  of 
the  fact.  And  where  the  owner  of  lumber  ordered  a  car  in 
which  to  load  lumber  for  the  purpose  of  shipment,  and  the 
carrier,  in  pursuance  of  such  order,  placed  a  car  on  one  of  its 
side  tracks  for  such  purpose,  and  after  the  car  was  loaded, 
but  before  the  carrier  had  been  notified  that  it  was  ready  for 
shipment,  or  had  been  apprised  of  the  name  of  the  consignee, 
it  caught  fire,  and  the  lumber  was  destroyed,  it  was  held  that 
as  the  carrier  had  not  been  notified  that  the  car  was  ready 
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for  shipment,  nor  the  name  of  the  consignee  given  him,  there 
was  not  such  a  delivery  of  the  goods  as  to  render  him  liable  as 
a  common  carrier." 

The  case  last  referred  to  in  the  text  is  Basnight  v.  Railroad 
Co.,  Ill  N.  C  592,  16  S.  E.  i2i.  Mr  Justice  MacRae,  who 
delivered  the  opinion  of  the  court,  in  discussing  this  proposition, 
says :  **Taking  the  facts  most  strongly  in  favor  of  the  plaintiff, 
he  asked  of  the  defendant's  freight  agent  a  car  to  load  lum- 
ber to  go  to  Philadelphia.  The  agent  pointed  out  to  the  plain- 
tiff a  car  which  he  might  use  for  the  desired  purpose. 
The  plaintiff  loaded  the  car  with  lumber,  and  finished  on 
the  night  of  the  24th  of  December,  but  did  not  notify  de- 
fendant's agent  that  the  car  was  ready  for  shipment  nor 
of  the  name  of  the  consignee.  Treating  the  loading  of  the 
car  upon  defendant's  track  as  a  delivery  to  defendant  and  an 
acceptance,  it  was  not  yet  ready  for  transportation,  for  the  de- 
fendant had  not  been  notified  of  its  readiness  nor  to  whom  it 
was  to  be  shipped.  It  was  necessary  for  the  defendant  to  await 
further  orders  before  shipment.  Where  goods  are  delivered 
to  a  common  carrier  to  await  further  orders  from  the  shipper 
before  shipment,  the  former,  while  they  are  so  in  his  custody, 
is  only  liable  as  warehouseman.  O'Neill  v.  Railroad,  60  N. 
Y.  138;  Wells  v.  Railroad,  51  N.  C.  47,  72  Am.  Dec.  556; 
Angell  on  Carriers,  §  129.  He  is  only  responsible  as  carrier 
where  goods  are  delivered  to  and  accepted  by  him  in  the  usual 
course  of  business  for  immediate  transportation." 

Besides  the  foregoing  authorities,  counsel  cites  Stapleton  v. 
Grand  Trunk  Ry.  Co.,  133  Mich.  187,  94  N.  W.  739;  5  A.  & 
E.  Enc.  Law,  p.  184;  Grosvenor  v.  New  York  Central  Ry.  Co., 
39  N.  Y.  34;  Tate  &  Co.  v,  Yazoo,  etc.,  R  R.  Co.,  78  Miss. 
842,  29  South.  392,  84  Am.  St.  Rep.  649;  St.  Louis,  Iron  Mt. 
&  So.  Ry.  Co.  V.  Murphy,  60  Orp.  333,  30  S.  W.  419,  46 
Am.  St.  Rep.  202;  Mo.  Pac.  Ry.  Co.  v.  Riggs,  10  Kan.  App. 
578,  62  Pac.  712;  and  several  other  cases — all  of  which 
seem  to  be  in  point  in  their  favor.  The  relation  of  com- 
mon carrier  and  shipper  not  having  arisen,  the  railway  com- 
pany's liability  was  that  of  a  warehouseman,  and  it  was  only 
liable  for  failure  to  exercise  ordinary  care.  It  was  error  to 
charge  it  with  a  higher  degree  of  responsibility.  "The  strict 
rules  making  the  carrier  an  insurer  of  safe  delivery  of  goods 
intrusted  to  have  no  application  where  the  relation  of  the  parties 
is  not  that  of  carrier  and  consignee  or  owner,  or  where  the  re- 
lation, though  previously  existing,  had  come  to  an  end  at  the 
time  of  the  delivery  was  made.  In  such  cases  the  carrier  is 
liable  only  for  losses  resulting  from  its  own  negligence."  5  A. 
&  E.  Enc.  of  L.  212. 

There  were    several  other  errors   assigned  by  counsel;  but, 
upon  the  relation  of  the  parties  being  fixed,  they  are  not  liable 
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to  appear  again.     We  do  not,  therefore,  feel  called  upon  to  dis- 
cuss them. 

The  judgment  of  the  court  below  is  reversed,  and  the  cause 
remanded,  with  directions  to  grant  a  new  trial. 

Dunn,  C.  J.,  and  Hayes  and  Turner,  JJ.,  concur.     Wil- 
liams, J.,  disqualified,  not  sitting.. 


State  ex  rel  Burr  ct  al.,  Railroad  Com'rs,  v,  Atlantic  Coast 

Line  R.  Co. 

(Supreme  Court  of  Florida,  Feb.  1,  1910.     Headnotes  Filed  April  20, 

1910.) 

[52   So.   Rep.   4.] 

Carriers — Regulation — Rule  of  Railroad  Commissioners — Construc- 
tion.— Rule  ISA  of  the  Railroad  Commissioners  of  this  state  merely 
fixes  a  rate  for  switching  cars  of  rough  lumber  consigned  to  and  ar- 
riving at  the  city  of  Jacksonville  from  points  in  this  state  to  any 
planing  mill  in  the  Jacksonville  yards,  and  thence,  after  lumber  is 
dressed,  to  any  point  in  said  yards.  This  rule  does  not  seek  to  com- 
pel a  service. 

Carriers — Stopping  Lumber  in  Transit  for  Treatment — ^Nature  of 
Right. — The  service  contemplated  by  rule  ISA  of  the  Railroad  Com- 
missioners of  this  state,  the  stopping  of  a  commodity  in  transit  for 
the  purpose  of  treatment,  is  in  the  nature  of  a  special  privilege,  which 
the  carrier  may  concede,  but  which  the  shipper  cannot,  in  the  present 
state  of  the  law,  demand  as  a  matter  of  lawful  right. 

Carriers — Stopping  Lumber  in  Transit  for  Treatment — Compensa- 
tion.— The  carrier  is  entitled  to  compensation,  a  reasonable  profit  be- 
yond the  mere  costs  for  the  extra  service  rendered,  and  the  privilege 
extended  of  stopping  cars  loaded  with  lumber  at  planing  mills  for 
treatment  and  then  transporting  and  delivering  them  to  the  place  of 
destination. 

Carriers — Granting  Milling  Privilege  in  Transit — Discrimination.— 
Carriers  may  not  discriminate  between  markets  nor  between  individ- 
uals in  the  granting  of  the  privilege  of  milling  in  transit,  and  Rail- 
road Commissioners  likewise,  in  regulating  such  privileges,  may  not 
imjustly  discriminate. 

Carriers — Regulation — Rates  for  Allowing  Milling  of  Lumber  in 
Transit. — It  is  not  essential  to  the  validity  of  rule  ISA  of  the  Rail- 
road Commissioners  that  it  should  prescribe  or  fix  one  rate  for  the 
service  of  milling  in  transit  to  be  rendered  in  all  markets  and  locali- 
ties of  the  state.  The  circumstances  of  each  road  and  each  market 
or  locality  must  determine  the  rates  of  toll  to  be  properly  allowed 
for  this  service. 
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Carriers— Regulation  of  Rates — Milling  Privilege  in  Transit. — 
Whether  the  service  of  milling  in  transit  as  contemplated  by  rule 
13 A  may  or  may  not  be  enforced  as  a  duty,  yet,  when  voluntarily  en- 
tered upon,  it  may  be  regulated  and  the  charges  therefor  prescribed 
by  the  Railroad  Commissioners. 

Carriers— Duties  Arising,  from  Usage. — It  is  settled  law  that  the 
duties  of  a  common  carrier  may  arise  out  of  usage  as  well  as  from 
statutory  enactments,  and,  when  once  established,  the  obligation  of 
sr.ch  carriers  to  perform  them  is  as  binding  in  the  one  case  as  in  the 
other. 

Dedication — Public  Use. — Property  becomes  clothed  with  a  public 
interest  when  used  in  a  manner  to  make  it  of  public  consequence  and 
«»ffect  the  community  at  large,  and,  when  one  devotes  his  property  to 
a  use  in  which  the  public  has  an  interest,  he  in  effect  grants  to  the 
public  an  interest  in  that  use,  and  must  submit  to  be  controlled  by  the 
public  for  the  common  good  to  the  extent  of  the  interest  he  has 
created. 

Mandamus — Motion  to  Quash — Matters  Not  Found  in  Alternative 
Writ. — Matters  stated  in  a  motion  to  quash  or  in  respondent's  brief 
cannot  be  considered  if  not  found  in  the  alternative  writ. 

(Syllabus  by  the  Court.) 

In  Banc.  Mandamus  by  the  State,  at  the  relation  of  R. 
Hudson  Burr  and  others,  Railroad  Commissioners,  against  the 
Atlantic  Coast  Line  Railroad  Company.  Motion  to  quash  al- 
ternative writ  overruled,  and  respondent  required  to  answer. 

An  alternative  writ  of  mandamus  was  issued  here,  as  follows : 
"In  the  Supreme  Court  of  the  State  of  Florida. 

"The  State  of  Florida,  to  Atlantic  Coast  Line  Railroad  Com- 
pany—Greeting : 

''Whereas  by  a  petition  filed  by  our  Railroad  Commissioners 
in  our  Supreme  Court  in  the  name  of  the  state  of  Florida, 
through  Louis  C.  Massey,  as  special  counsel  for  our  said  Rail- 
road Commissioners  designated  by  them,  it  has  been  made  to 
appear: 

"(1)  That  the  Atlantic  Coast  Line  Railroad  Company  is  a 
railroad  corporation  existing  under  the  laws  of  the  state  of 
^  irginia  which  on  the  first  day  of  July,  1902,  became  the  owner 
of  divers  lines  of  railway  in  the  state  of  Florida  by  purchase 
from  the  Savannah,  Florida  &  Western  Railway  Company, 
^^'hich  lines,  with  others  since  acquired  in  this  state,  particularly 
^^e  Jacksonville  Southwestern  Railway  extending  from  Jack- 
sonville to  Newberry,  it  operates  as  a  common  carrier  of  per- 
sons and  property,  including  rough  and  dressed  lumber,  from 
Points  in  this  state  to  other  points  ^therein. 

"(2)  That  the  city  of  Jacksonville  is  an  important  station 
^n  some  of  the  said  lines  of  the  Atlantic  Coast  Line  Railroad 
Company,  where  it  maintains  and  operates  by  virtue  of  owner- 
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ship  or  of  right  by  lease,  contract  or  otherwise,  extensive  termi- 
nals, railroad  yards  and  switching  facilities  for  the  reception, 
handling,  transportation  and  delivery  of  property  transported 
by  it  to  and  from  the  d'ty  of  Jacksonville  from  and  to  other 
points  in  this  state,  and  that  such  terminals,  railroad  yards  and 
switching  facilities,  or  some  portion  thereof,  wer'e  maintained 
and  operated  by  the  Savannah,  Florida  &  Western  Railway 
Company,  the  predecessor  in  the  title  of  the  Atlantic  Coast 
Line  Railroad  Company,  since  about  the  year  1884  to  the  time 
of  the  sale  thereof  as  aforesaid,  on  July  1,  1902.  That  other 
railroad  companies  whose  lines  enter  the  city  of  Jacksonville 
also  maintain  and  operate  like  terminals,  railroad  yards  and 
switching  facilities  for  like  purposes,  as  they  or  their  prede- 
cessors have  done  for  many  years,  and  the  said  terminals  and 
railroad  yards,  including  those  of  the  Atlantic  Coast  Line  Rail- 
road Company,  are  all  connected  together  by  transfer  tracks 
and  switches,  so  that  the  terminal  tracks  and  railroad  yards  of 
the  city  of  Jacksonville  cover  a  vast  extent  of  territory  in  and 
around  said  city. 

"(3)  That  as  hereinbefore  set  forth,  the  said  railroad  yards 
in  the  city  of  Jacksonville  or  a  portion  thereof  have  been  main- 
tained and  operated  for  many  years  past  by  the  railroads  en- 
tering that  city,  and  as  far  back  at  least  as  the  year  1891  plan- 
ing mills  have  been  established  within  the  said  yard  limits  and 
accessible  to  the  tracks  therein,  to  which  it  was  and  is  usual 
customary'  for  the  railroad  companies  to  switch  upon  order  of 
the  consignees,  cars  of  rough  lumber  shipped  to  and  arriving  at 
the  city  of  Jacksonville  from  other  points  in  this  state,  for  the 
purpose  of  dressing  the  same,  and  after  dressing  to  switch 
the  said  cars  of  lumber  to  some  other  point  in  the  yards  desig- 
nated by  the  said  consignees. 

"(4)  That  in  the  year  1891  and  from  thence  continuously 
until  the  year  1907  the  said  railroad  companies  entering  the 
city  of  Jacksonville  aforesaid,  including  the  Savannah,  Florida 
&  Western  Railway  Company  and  its  successor  the  Atlantic 
Coast  Line  Railroad  Company,  made  a  charge  of  two  dollars  per 
car  for  switching  cars  of  rough  lumber  shipped  to  the  said 
city,  to  a  mill  within  the  yards  as  aforesaid,  and  thence,  after 
the  dressing  of  the  lumber,  to  some  other  point  in  the  said 
yards  for  delivery,  and  this  charge  was  the  same,  whether  the 
switching  movement  of  the  car  was  over  the  tracks  of  one  or 
more  railroads;  but  about  the  autumn  of  the  year  1907,  the 
said  railroad  companies  maintaining  and  operating  the  railroad 
yards  at  the  said  city  increased  the  charge  for  the  said  service 
to  five  dollars  per  car  if  the  switching  was  over  the  tracks  of 
one  railroad  company  only,  and  to  seven  dollars  per  car  if  it 
was  over  the  tracks  of  two  railroad  companies. 

"(5)  That   upon   the   complaints   of   citizens   of  Jacksonville 
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and  of  other  parts  of  this  state  that  the  charges  exacted  as 
aforesaid  by  the  railroad  companies  were  exorbitant  and  un- 
reasonable, your  petitioners  gave  due  notice  of  their  intended 
action  and  of  the  time  and  place  of  hearing,  to  all  the  railroad 
companies  and  to  the  persons  interested,  and  pursuant  to  said 
notice  held  a  session  in  the  city  of  Jacksonville  on  December 
8,  1908,  at  which  a  very  full  and  exhaustive  hearing  of  all  the 
parties  interested  was  had,  and  thereupon  on  December  19, 
1908,  your  petitioners  prescribed  a  rate  for  the  said  services  in 
a  new  rule  to  take  effect  January  1,  1909,  and  to  be  known  as 
rule  ISA  of  the  *Rules  Governing  the  Transportation  of  Freight, 
which  is  as   follows: 

"  *15A.  The  charge  for  switching  cars  of  rough  lumber  con- 
signed to  and  arriving  at  the  city  of  Jacksonville  from  points 
in  this  state  to  any  planing  mill  in  the  Jacksonville  yards,  and 
thence,  after  lumber  is  dressed,  to  any  point  in  the  same  yards, 
shall  not  be  more  than  $2.00  per  car;  provided,  that  when  the 
said  switching  movement  is  over  the  tracks  of  more  than  one 
railroad,  a  charge  of  not  more  than  $3.00  may  be  made.  This 
rule  shall  not  be  interpreted  as  rescinding  or  modifying  rule  15 
except  as  herein  specifically  provided.' 

"(6)  That  rule  15  of  the  *Rules  Governing  the  Transporta- 
tion of  Freight,'  referred  to  in  said  rule  ISA,  is,  and  was  at 
the  time  of  making  the  order  last  aforesaid,  as  follows : 

'**15.  A  charge  of  not  more  than  $2.00  per  car,  without  re- 
gard to  its  weight  or  contents,  will  be  allowed  for  transporting, 
switching  or  transferring  a  loaded  car  from  any  point  on  any 
railroad  to  any  connecting  railroad,  or  to  any  warehouse,  side 
track  or  other  point  of  delivery  that  may  be  designated  by  the 
consignee,  within  a  distance  of  three  miles  from  the  point  of 
starting,   and  no   railroad  company   shall   decline   or  refuse   to 
transport,  switch  or  transfer  any  car  as  above,  or,  to  receive 
it  from  any  connecting  railroad  for  such  purposes.     When  in 
the  transfer,  switching  or  transportation  of  a  car  between  such 
points,  it  is  necessary  to  pass   over   the   track   or  tracks   of  any 
intermediate  railroad  or  railroads,  said  maximum  charge  of  two 
dollars  shall  be  equitably  divided  between  the  railroads  at  in- 
terest.   When  a  charge  is  made  for  the  transfer,  switching   or 
transportation  of  a  loaded  car  between  such  points,  no  addi- 
tional charge  shall  be  made  for  the  accompanying  movement  of 
the  empty  car  in  the  opposite  direction.     Provided,  that    this 
rule  shall  not  interfere  with  any  prevailing  legal  rate  for  the 
transportation  of   freight  between  different  stations;  and  shall 
not  apply  to   any   freight  that  does  not  pay   a   direct   freight 
transportation  charge  in  connection  with  a  switching  charge.' 

"(7)  That  the  Atlantic  Coast  Line  Railroad  Company  has 
entirely  ignored  and  refused  to  charge  and  put  into  effect  the 
rate  prescribed  in  and  by  said  rule  ISA,  but  has  charged  and 
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received  since  January  1,  1909,  and  is  still  charging  and  receiv- 
ing the  sum  of  five  dollars  for  switching  cars  of  rough  lumber 
consigned  to  and  arriving  at  the  city  of  Jacksonville  from  points 
in  this  state,  to  a  planing  mill  in  the  Jacksonville  yards  and 
thence,  after  the  lumber  is  dressed,  to  a  point  in  the  same  yards 
when  the  said  switching  movement  is  over  its  own  tracks  only, 
for  which  service  under  the  said  rule  ISA  it  is  entitled  to 
charge  and  receive  the  sum  of  two  dollars. 

"(8)  That  your  petitioners,  as  the  Railroad  Commissioners 
of  this  state,  and  the  people  of  this  state  are  entirely  without 
adequate  remedy  in  the  premises  unless  it  be  afforded  them 
by  the  interposition  of  this  honorable  court  through  a  writ  of 
mandamus. 

"Now  therefore:  We  being  willing  that  full  and  speedy 
justice  be  done  in  the  premises,  do  command  you,  the  Atlantic 
Coast  Line  Railroad  Company,  forthwith  to  observe  the  rate 
prescribed  in  rule  ISA  of  the  'Rules  Governing  the  Transpor- 
tation of  Freight'  by  our  Railroad  Commissioners  for  switching 
cars  of  lumber  over  your  own  tracks  only  in  the  Jacksonville 
yards;  that  is  to  say,  to  charge  and  receive  no  more  than  the 
sum  of  two  dollars  per  car  for  switching  cars  of  rough  lumber 
consigned  to  and  arriving  at  the  city  of  Jacksonville  from  points 
in  this  state,  to  any  planing  mill  in  the  Jacksonville  yards  and 
thence,  after  lumber  dressed  to  any  point  in  the  same  yards, 
when  the  said  switching  movement  is  over  your  own  tracks  only; 
or  that  you  appear  before  the  justices  of  our  Supreme  Court, 
sitting  within  and  for  the  state  of  Florida  at  the  Courtroom  in 
the  city  of  Tallahassee  on  the  twenty-second  day  of  June,  A.  D. 
1909,  at  10  o'clock  a.  m.  of  that  day,  and  show  cause  why  you 
refuse  so  to  do  and  have  you  then  and  there  this  writ. 

"Witness  the  Honorable  James  B.  Whitfield,  Chief  Justice 
of  the  Supreme  Court  of  the  state  of  Florida,  and  the  seal  of 
the  said  Supreme  Court,  at  Tallahassee,  the  Capital,  this  eighth 
day  of  June.  A.  D.  1909. 

"[Seal]  M.  H.  Mabry,  ^ 

"Clerk  Supreme  Court,  State  of  Florida." 

The  respondent  filed  a  motion  to  quash  the  alternative  writ 
of  mandamus  upon  the  following  grounds: 

"First.  No  power  is  conferred  by  law  upon  the  Florida  Rail- 
road Commissioners  to  make  and  enforce  the  rule  set  forth 
in  said  alternative  writ  as  'rule  ISA,*  of  the  Rules  Governing 
the  Transportation  of  Freight. 

"Second.  That  the  effect  of  the  enforcement  of  rule  ISA  set 
out  in  the  alternative  writ  would  be  to  deprive  the  defendant  of 
its  property  without  due  process  of  law,  and  therefore,  in  con- 
travention of  the  fourteenth  amendment  of  the  Constitution  of 
the  United  States. 


Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S        113 

state  V.  Atlantic  Coast  Line  R.  Co 

"Third.  The  alternative  writ  shows  the  movement  covered 
by  said  rule  15A  is  not  a  switching  movement,  and  does  not 
make  provision  for  compensation  for  a  switching  movement  or 
service,  but  shows  that  the  movement  covered  by  it  is  a  trans- 
portation movement  or  service,  and  makes  provision  for  a  trans- 
portation service. 

**Fourth.  By  order  No.  248  set  out  in  the  alternative  writ, 
whereby  rules  No.  15  and  No.  15A  are  a  part  of  one  regula- 
tion, the  said  two  rules  taken  together  are  so  inconsistent  and 
uncertain  as  to  be  incapable  of  enforcement. 

"Fifth.  The  alternative  writ  shows  that  the  movement  cov- 
ered by  said  rule  15A  is  not  a  switching  movement,  and  does 
not  make  provision  for  compensation  for  a  switcjiing  movement,, 
or  service,  but  shows  that  the  movement  covered  by  it  is  a  trans- 
portation movement,  or  service,  and  makes  provision  for  a  trans- 
portation service,  which  provision  is  discriminatory  against,  and 
unreasonable,  arbitrary,  and  illegal  as  to  the  respondent,  and 
other  like  railroad  companies  and  common  carriers,  at  Jackson- 
ville, Fla.,  as  against  and  in  the  case  of  like  railroad  companies 
and  common  carriers  at  other  points  in  the  state  of  Florida. 

"Sixth.  Rule  ISA  produces  an  unjust  and  illegal  discrimina- 
tion in  that  it  provides  a  particular  and  lesser  rate  for  a  par- 
tiailar  class  of  manufacturers,  shippers,  and  consignees,  to  wit, 
manufacturers  of  dressed  lumber,  at  a  particular  point  in 
Florida,  to  wit,  Jacksonville,  Fla.,  as  against  other  manu- 
facturers, shippers,  and  consignees  of  other  products  at  the 
same  point,  Jacksonville,  and  as  against  manufacturers,  shippers, 
and  consignees  of  the  same  and  other  products  at  other  points 
in  the  state  of  Florida. 

"Seventh.  Rule  15A  shows  upon  the  part  of  the  Railroad 
Commissioners  an  arbitrary  intent  to  discriminate,  not  only 
against  manufacturers,  shippers,  and  consignees  other  than  manu- 
facturers, shippers,  and  consignees,  of  dressed  lumber,  at  Jack- 
sonville, Fla.,  but  also  the  same  intent  as  against  all  shippers, 
manufacturers,  and  consignees  at  other  points  than  at  Jack- 
sonville, Fla.,  and  a  disposition  to  arbitrarily  control  the  trans- 
portation, at  Jacksonville,  of  dressed  lumber,  to  the  benefit 
of  manufacturers,  shippers,  and  consignees  of  dressed  lumber 
at  Jacksonville,  regardless  of  law  and  the  rules  condemning  ir- 
regularity and  discrimination. 

"Seventh,  (a).  That  this  rule  sought  to  be  enforced  is  un- 
reasonable and  unjust. 

"Eighth.  And  for  other  grounds  apparent  upon  the  face  of 
said  writ.  Wherefore,  respondent  prays  that  said  writ  be 
quashed." 

36  R  R  R— S 
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W.  E.  Kay  General  Counsel,  and  Doggett  &  Smith,  Division 
Counsel  (Geo.  P.  Raney  and  £.  J.  UEngle,  of  counsel),  for  the 
motion. 

L.  C  Massey,  opposed. 

Parkhill,  J.  (after  stating  the  facts  as  above).  An  inter- 
esting and  important  as  it  is,  the  question  whether  the  effect  of 
the  enforcement  of  rule  ISA  would  be  to  deprive  the  respondent 
of  its  property  without  due  process  of  law,  and  therefore  in  con- 
travention of  the  fourteenth  amendment  of  the  Constitution  of 
the  United  States,  because  it  requires,  as  argued,  that  railroads 
shall  part  with  their  cars  or  make  connections  with  other  rail- 
roads without  due  process  of  law,  does  not  confront  us.  This 
rule  does  not  seek  to  compel  a  service,  l>ut  merely  to  fix  a  rate 
therefor.  "The  charge  for  switching  cars  of  rough  lumber 
*  *  *  to  any  planing  mill  in  the  Jacksonville  yards  and 
thence,  if  the  lumber  is  dressed,  to  any  point  in  the  same  yards, 
shall  not  be  more  than  two  dollars  per  car.  *  *  *"  It  is 
true  that  the  rule  further  provides  "that  when  the  said  switch- 
ing movement  is  over  the  tracks  of  more  than  one  railroad  a 
charge  of  not  more  than  three  dollars  may  be  made/'  but  sucli 
rule  nowhere  requires  or  compels  the  service  over  more  than 
one  railroad,  and  the  alternative  writ  herein  complains  that  the 
respondent  only  "has  *  *  *  refused  to  charge  and  put  into 
effect  the  rate  prescribed  in  and  by  said  rule  ISA,  but  has 
charged  and  received  *  *  *  and  is  still  charging  and  receiv- 
ing the  sum  of  five  dollars  for  switching  cars  of  rough  lumber 
consigned  to  and  arriving  at  the  city  of  Jacksonville  from  points 
in  this  state,  to  a  planing  mill  in  the  Jacksonville  yards  and 
thence,  after  the  lumber  is  dressed,  to  a  point  in  the  same  yards 
when  the  said  switching  movement  is  over  its  own  tracks  only, 
for  which  service  under  the  said  rule  ISA  it  is  entitled  to  charge 
and  receive  the  sum  of  two  dollars."  And  the  command  of  the 
writ  is  that  the  respondent  forthwith  "observe  the  rate  pre- 
scribed in  rule  ISA  of  the  'Rules  Governing  Transportation  of 
Freight'  by  our  Railroad  Commissioners  for  switching  cars  of 
lumber  over  your  own  tracks  only  in  the  Jacksonville  yards; 
that  is  to  say,  to  charge  and  receive  no  more  than  the  sum  of 
two  dollars  per  car  for  switching  cars  of  rough  lumber  consigned 
to  and  arriving  at  the  city  of  Jacksonville  from  points  in  this 
state,  to  any  planing  mill  in  the  Jacksonville  yards  and  thence, 
after  lumber  is  dressed,  to  any  points  in  the  same  yards,  when 
the  switching  movement  is  over  your  own  tracks  only." 

It  is  also  true  that  rule  IS,  in  prescribing  a  rate  for  transport- 
ing, switching,  or  transferring  a  loaded  car  from  any  point  on 
any  railroad  to  any  connecting  railroad,  or  to  any  warehouse, 
side  track,  or  any  other  point  of  delivery  that  may  be  designated 
by  the  consignee  within  a  distance  of  three  miles  from  the  point 
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of  starting,  provides  that  no  railroad  company  shall  decline  or 
refuse  to  so  transport,  switch,  or  transfer  any  car,  or  to  re- 
ceive it  from  any  connecting  railroad  for  such  purpose;  but  the 
service  here  contemplated  is  entirely  distinct  from  that  of 
switching  cars  of  rough  lumber  to  a  planing  mill  and  thence 
if  the  lumber  is  dressed  to  any  point  in  the  same  yards,  as  pro- 
vided by  rule  ISA. 

The  service  contemplated  by  rule  ISA,  the  stopping  of  a  com- 
modity in  transit  for  the  purpose  of  treatment,  is  said  to  be  in 
the  nature  of  a  special  privilege  which  the  carrier  may  concede, 
but  which  the  shipper  cannot,  in  the  present  state  of  the  law, 
demand  as  a  matter  of  lawful  right.     Diamond  Mills  v,  Boston 
&  M.  R.  R.  Co.,  9  Interst.  Com.  R.  311.     Whether  the  carrier 
is  or  is  not  under  obligations  to  permit  the  interruption  of  the 
transit,  the  rule  merely  seeks  to  regulate  the  charge  for  such 
service  when  rendered.    Whether  intentionally  or  not,  rule  ISA 
seems  not  to  have  determined  that  question  as  far  as  the  Com- 
mission may  determine  it,  for  it  fails  to  contain  the  provision 
that  no  railroad  company  shall  decline  or  refuse  to  transport, 
switch,  or  transfer  any  such  car,  or  the  further  provision  that 
no  railroad  shall  receive  such  car  from  any  connecting  railroad 
for  such  purposes,  while  these  provisions  are  made  a  part  of 
rule  15,  which  provides  a  rate  for  transporting,  switching,    or 
transferring  a  loaded  car  from  any  point  on  a  railroad  to  any 
connecting  railroad  or  to  any  warehouse,  side  track,  etc.,  not 
stopping  the  commodity  for  the  purpose  of  treatment. 

As  the  rule  plainly  avoids  the  difficulties  that  have  been  sug- 
gested in  the  second  ground  of  the  motion  to  quash,  we  will 
not  undertake  to  consider  them.  So  understanding  the  two 
niles,  15  and  ISA,  and  taking  them  together,  we  do  not  think 
them  so  inconsistent  and  uncertain  as  to  be  incapable  of  en- 
forcement, as  is  suggested  in  the  fourth  ground  of  the  motion 
to  quash. 

We  cannot  see,  from  anything  in  the  alternative  wTit,  wherein 
nile  15 A  is  discriminatory  against  Jacksonville,  or  against  local- 
ities other  than  that  city,  or  against  commodities  and  dealers 
therein,  other  than  rough  lumber,  or  against  the  respondent  and 
other  railroad  companies  and  common  carriers  at  Jacksonville 
and  at  other  points  in  this  state,  as  is  contended  for  in  the  fifth, 
sixth,  and  seventh  grounds  of  the  motion  to  quash.  In.  regard 
to  these  matters  and  contentions  we  must  confine  ourselves  to 
the  allegations  of  the  alternative  writ.  Matters  stated  in  the 
motion  to  quash  or  in  respondent's  brief  cannot  be  considered, 
if  not  found  in  the  alternative  writ.  State  ex  rcl.  Romano  v, 
Yakey.  43  Wash.  15,  85  P#c.  990. 

There  is  nothing  in  the  alternative  writ  to  show  that  there  are 
any  planing  mills  within  railroad  yards  in  localities  or  lumber 
markets  other  than  Jacksonville,  or  that  railroad  companies  in 
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these  other  localities  either  do  not,  or  are  compelled,  to  render 
the  service  of  transfer  to  or  from  the  mill  if  there  be  one,  or 
that  other  commodities  are  shipped  to  Jacksonville  or  otlier 
localities  for  stoppage  at  mills  of  any  kind  for  treatment,  or  that 
the  charge  made  by  other  railroads  for  like  service  at  other 
places  is  unreasonable  or  excessive.  In  fact,  there  is  nothing 
on  the  face  of  the  alternative  writ  to  sustain  the  charge  of  un- 
just discrimination  made  in  the  motion  to  quash.  We  cannot 
see  in  the  allegations  of  the  alternative  writ  that  rule  ISA  pro- 
vides a  lesser  rate  for  manufacturers  of  dressed  lumber  at 
Jacksonville  than  it  does  for  other  manufacturers  and  shippers 
of  other  products  at  Jacksonville,  and  manufacturers,  shippers, 
and  consignees  of  the  same  and  other  products  at  other  points 
in  this  state.  Undoubtedly  carriers  may  not  discriminate  be- 
tween markets  nor  between  individuals  in  the  granting  of  such 
privileges  as  are  contemplated  by  rule  ISA  (Southern  Railway 
Company  v,  St.  Louis  Hay  &  Grain  Company,  214  U.  S.  297, 
29  Sup.  Ct.  678,  S3  L.  Ed.  1004),  and  the  Commissioners  like- 
wise in  regulating  such  privileges  may  not  unjustly  discrim- 
inate; but  such  discrimination,  if  it  exists,  should  be  set  up  by 
a  return  to  the  alternative  writ.  It  cannot  be  made  so  to  appear 
by  motion  to  quash  or  in  the  form  of  a  speaking  demurrer, 
where  there  is  nothing  in  the  record  as  made  by  the  alternative 
writ  to  evidence  any  such  discrimination. 

The  alternative  writ  does  not  show  that  the  rate  fixed  by  the 
Commission  in  rule  ISA  is  unreasonable,  unjust,  or  exorbitant 
or  unjustly  discriminatory  in  amount  against  any  other  locality 
or  person.  If  the  rate  is  so  illegal  and  unjust,  it  may  be  made 
to  appear  by  return  to  the  alternative  writ;  but  for  aught  that 
appears  the  same  rate  may  prevail  for  other  markets,  by  virtue 
of  other  rules.  There  may  be  subdivisions  of  rule  IS  for  every 
letter  of  the  alphabet  dealing  with  other  places,  markets,  and 
commodities.  It  is  not  essential  to  the  vaHdity  of  rule  ISA 
that  it  should  prescribe  or  fix  one  rate  for  the  service  to  be 
rendered  in  all  markets  and  localities  of  the  state.  A  uniform 
rate  is  not  essential  to  its  legality.  The  circumstances  of  each 
road  and  each  market  or  locality  must  determine  the  rates  of  toll 
to  be  properly  allowed  for  this  service.  The  carrier  is  entitled 
to  receive  some  compensation  beyond  mere  cost  of  this  service, 
and  the  cost  thereof  may  be  greater  or  less  in  one  city  than  in 
another.  The  fact  that  the  rate  fixed  in  rule  ISA  for  Jackson- 
ville is  different  from  the  uniform  rate  fixed  by  rule  IS  does 
not  show  an  unreasonable  discrimination,  for  the  service  con- 
templated by  the  two  rules  is  entirely  different.  There  is  a 
sphere  of  operation  for  both  rules,  and  the  rate  prescribed  for 
the  service  by  one  rule  may  be  different  from  the  rate  fixed  by 
the  other  rule,  and  yet  both  rates  may  be  reasonable  and  just. 
Cincinnati,  N.  O.  &  T.  P.  R.  R.  Co.  z\  Interstate  Commerce 
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Commission,  162  U.  S.  184,  16  Sup.  Ct.  700,  40  L.  Ed.  935; 
Texas  &  P.  R.  Co.  v.  Interstate  Commerce  Commission,  162  U. 
vS.  197,  16  Sup.  Ct.  666,  40  L.  Ed.  940;  Interstate  Commerce 
Commission  z\  Alabama  Midland  R.  Co.,  168  U.  S.  144,  18  Sup. 
Ct.  45.  42  L.  Ed.  414. 

In  State  ex  rcL  Attorney  General  v  Atlantic  Coast  Line  Ry., 
52  Fla.  646,  41  South.  705,  12  L.  R.  A.  (N.  S.)  506,  this  court 
held  that  the  rules  and  regulations  made  by  the  Railroad  Com- 
missioners to  prevent  unjust  discriminations  or  other  abuses 
by  railroad  companies  are  by  law  deemed  and  held  to  be  prima 
facie  reasonable  and  just,  and,  in  the  absence  of  a  showing  of 
unreasonableness,  the  enforcement  of  such  rules  and  regulations 
against  a  railroad  company  will  not,  of  itself,  be  a  taking  of 
property  without  due  process  of  law,  or  deprive  such  railroad 
company  of  the  equal  protection  of  the  laws.  Whether  the 
rate  is  in  fact  an  unreasonable  and  unjust  one  must  be  deter- 
mined upon  answer  or  return  and  proof.  See  the  note  to  City 
of  Madison  ct  al  zk  Madison  G.  &  E.  Co.  ct  aL.  129  Wis.  249, 
108  N.  W.  65,  9  Am.  &  Eng.  Ann.  Cas.  819,  823. 

We  come  now  to  the  first  contention  made  by  the  motion  to 
quash :  "No  power  is  conferred  by  law  upon  the  Florida  Rail- 
road Commissioners  to  make  and  enforce  the  rule  set  forth 
in  said  alternative  writ  as  'rule  ISA,'  of  the  Rules  Governing 
the  Transportation  of  Freight." 

Section  30  of  article  16  of  the  Constitution  invests  the  Leg- 
islature with  "full  power  to  pass  laws  for  the  correction  of 
abuses  and  to  prevent  unjust  discrimination  and  excessive 
charges  by  persons  and  corporations  engaged  as  common  car- 
riers in  transporting  persons  and  property,  or  performing  other 
services  of  a  public  nature."  The  Legislature,  by  section  2893 
of  the  General  Statutes,  authorized  and  required  the  Railroad 
Commissioners  to  make  reasonable  and  just  rates  of  freight 
tariffs  to  be  observed  by  all  railroads,  railroad  companies,  and 
common  carriers  doing  business  in  this  state  over  their  respec- 
tive lines  or  connecting  lines,  and  to  make  reasonable  and  just 
regulations  for  the  observance  of  the  same  as  to  charges  at  any 
and  all  points  for  the  necessary  handling  and  delivery  of  all 
kinds  of  freight,  and  for  the  prevention  of  any  unjust  discrimi- 
nation in  connection  therewith;  also  to  regulate  charges  for 
storage,  wharfage,  and  demurrage,  refrigerator  cars,  fruit  boxes, 
icing,  etc.,  in  transit,  and  to  direct  and  control  all  other  matters 
pertaining  to  railroads  that  shall  be  for  the  good  of  the  public. 
Matter  of  Tr.  Village  of  Saratoga  Sorings  v,  Saratoga  G.  E. 
L  &  R  Co.,  191  N.  Y.  123,  83  N.  E.'793,  18  L.  R.  A.  (N.  S.) 
713,  14  Am.  &  Eng.  Ann.  Cas.  606,  614. 

Section  2896  of  the  General  Statutes  gives  the  Commis- 
sioners full  power  and  authority  to  require  any  railroad,  railroad 
company,  or   common   carrier  to  properly  operate  its   road  or 
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transportation  line,  and  to  furnish  all  the  necessary  facilities  for 
the  convenient  and  prompt  handling,  transportation,  and  de- 
livery of  all  freight  offered  along  its  line  for  transportation,  and 
requires  the  Commissioners  to  provide  and  prescribe  all  such 
rules  and  regulations  as  may  be  necessary  to  secure  such  oper- 
ation and  the  furnishing  of  such  faciUties  and  the  prompt 
handling  and  delivery  ot  all  freights  offered;  and,  by  section 
2891,  the  term  *'railroad,"  as  used  in  the  provisions  already 
stated,  is  defined  to  include  all  the  road  in  use  by  any  corpora- 
tion or  other  person  operating  a  railroad.  In  section  2921  of 
the  General  Statutes  the  Commissioners  are  given  and  granted 
full  authority  to  do  and  perform  any  act  or  thing  necessary  to 
be  done  to  effectually  carry  out  and  enforce  the  provisions  and 
objects  of  the  chapter  dealing  with  this  subject. 

Whether  the  Railroad  Commissioners  have  express  statutory 
authority  to  require  the  performance  of  the  duties  or  the  grant- 
ing of  the  privileges  contemplated  by  rule  15A  or  not,  it  is  made 
to  appear  by  the  allegations  of  the  alternative  writ  that,  long  be- 
fore and  at  the  time  of  the  adoption  of  rule  15A  by  the  Railroad 
Commissioners,  "the  said  railroad  yards  in  the  city  of  Jackson- 
ville or  a  portion  thereof  have  been  maintained  and  operated  for 
many  years  past  by  the  railroads  entering  that  city,  and  as  far 
back  at  least  as  the  year  1891  planing  mills  have  been  established 
within  the  said  yard  limits  and  accessible  to  the  tracks  therein^ 
to  which  it  was  and  is  usual  and  customary  for  the  railroad 
companies  to  switch,  upon  order  of  the  consignees,  cars  of 
rough  lumber  shipped  to  and  arriving  at  the  city  of  Jacksonville 
from  other  points  in  this  state,  for  the  purpose  of  dressing  the 
same,  and  after  dressing  to  switch  the  said  cars  of  lumber  to 
some  other  point  in  the  yards  designated  by  the  said  consignees.'' 

In  performing  this  service  the  railroad  companies  were  "do- 
ing business  over  their  respective  lines  or  connecting  lines," 
and  section  2893  of  the  General  Statutes  authorized  and  re- 
quired the  Commissioners  "to  make  reasonable  and  just  rates 
of  freight  tariffs  to  be  observed  by  such  railroads  and  common 
carriers,  and  to  make  reasonable  and  just  regulations  for  the 
observance  of  the  same  as  to  charges  at  any  and  all  points  for 
the  necessary  handling  and  delivery  of  freight  and  for  the  pre- 
vention of  unjust  discrimination  in  connection  therewith." 

This  was  a  service,  too,  or  matters  pertaining  to  railroads  for 
the  good  of  the  public,  or,  as  the  Constitution  expressed  it, 
"services  of  a  public  nature,"  and  the  statute  authorizes  the 
Commissioners  to  direct  and  control  all  such  matters. 

It  is  settled  law  that  the  duties  of  a  common  carrier  may 
arise  out  of  usage  as  well  as  from  statutory  enactments,  and 
when  once  established  the  obligation  of  such  carriers  to  perform 
them  is  as  binding  in  the  one  case  as  in  the  other.  State  ex  rcL 
Attorney  General  v.  Atlantic  Coast  Line  R.  R.  Co.,  51  Fla.  543, 
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41  South.  529;  State  ex  rcl.  Attorney  General  v,  Atlantic  Coast 
Line  R.  R.  Co.,  52  Fla.  646,  41  South.  705,  12  L.  R.  A.  (N.  S.) 
506;  Norfolk  &  P.  Belt  Line  R.  Co.  v.  Commonwealth,  103  Va. 
289,  49  S.  E.  39.  In  other  words,  whenever  a  duty  has  been 
imposed  either  by  usage  or  by  statute  the  courts  may  be  called 
on  to  give  it  effect.  Memphis  &  L.  R.  R.  Co.  v.  Southern  Exp. 
Co.,  117  U.  S.  1,  6  Sup.  Ct.  542,  29  L.  Ed.  791. 

If  this  may  be  said  to  be  a  drayage  service,  it  is  not  a  private 
dra>'age  service,  as  suggested  by  respondent,  but  a  public  drayage 
business.    Where  does  the  company  get  authority  to  do  a  private 
drayage  business?    As  the  court  said,  in  Munn  v.  111.,  94  U.  S. 
113,  text  125  (24  L.  Ed.  77) :    "Property  becomes  clothed  with 
a  public  interest  when  used  in  a  manner  to  make  it  of  public 
consequence  and  affect  the  community  at  large.     When,  there- 
fore, one  devotes  his  property  to  a  use  in  which  the  public  has 
an  interest,  he  in  effect  grants  to  the  public  an  interest  in  that 
use,  and  must  submit  to  be  controlled  by  the  public  for  the  com- 
mon good  to  the  extent  of  the  interest  he  has  created."     See^ 
also.  Southern  Indiana  Ry.  Co.  ct  al,  v.  Railroad  Commission  of 
Indiana  (Ind.)  87  N.  E.  966;  State  ex  rel  Star  Pub.  Co.  v.  As- 
sociated Press,  159  Mo.  410,  60  S.  W.  91,  51  L.  R.  A.  151,  81 
Am.  St.  Rep.  368;  Jacobson  v,  Wisconsin,  M.  &    P.  R.  Co.,  71 
Minn.  519,  74  N.  W.  893,  40  L.  R.  A.  389,  70  Am.  St.  Rep.  358; 
State  V,  Wabash,  St.  Louis  &  Pac.  Ry.  Co.,  83  Mo.  144 ;  Allnutt 
V,  Inglis,  12  East  527. 

We  think  it  may  be  also  said  that  the  service  in  question  is 
cognate  to  and  so  intimately  connected  with  the  public  service 
involved  in  the  carriage  and  delivery  of  freight  by  the  railroad 
company  as  to  constitute  a  part  of  such  service,  and  consequently 
subject  to  governmental  control. 

The  allegations  of  the  writ  show  that  the  respondent  maintains 
and  operates  extensive  terminals,  railroad  yards,  and  switching 
facilities  for  the  reception,  handling,  transportation,  and  delivery 
of  freight  or  property  transported  by  it,  and  these  terminal  and 
switching  facilities  are  all  connected  together  by  transfer  tracks 
and  switches.  The  respondent  has  connected  these  spur  tracks 
or  switches  with  and  made  them  a  part  of  its  railway  system 
and  devoted  them  to  the  purposes  of  traffic.  That  is  a  public 
use.  Such  being  the  case,  they  are  not  private  tracks.  While 
the  respondent  is  entitled  to  compensation,  a  reasonable  profit, 
for  the  extra  service  rendered  and  the  privilege  extended  of  stop- 
ping cars  loaded  with  lumber  at  the  planing  mills  for  treatment 
and  then  transporting  and  delivering  them  to  the  place  of  desti- 
nation, it  is  subject  to  the  same  obligation  and  public  control  as 
to  these  switches  and  spur  tracks  and  the  service  over  them  as 
to  its  main  line.  State  ex  rel.  Railroad  &  Warehouse  Commis- 
sion V,  Willmar  &  S.  F.  R.  Co.,  88  Minn.  448,  93  N.  W.  112; 
Chicago,  B.  &  N.  R.  Co.  v.  Porter,  43  Minn.  527,  46  N.  W.  75 ; 
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Barre  R.  Co.  7'.  Montpelier  &  W.  R.  R.  Co.,  61  Vt.  1,17  Atl.  923, 
4  L.  R.  A.  785,  15  Am.  St.  Rep.  877. 

By  section  2891  of  the  General  Statutes,  the  term  "railroad" 
is  defined  to  mean  "all  the  road  in  use  by  any  corporation,"  etc 
As  was  said  by  the  court  in  Missouri  Pac.  Ry.  Co.  v,  Wichita 
Wholesale  Grocery  Co.,  55  Kan.  525,  40  Pac.  899,  "a  railroad 
transporting  a  car  load  of  freight  one  mile,  using  a  switch  en- 
gine for  motive  power,  is  just  as  much  a  common  carrier  as  if  the 
distance  were  a  thousand  miles  by  regular  freight  train."  See, 
also,  Louisville  &  Nashville  R.  Co.  v.  Central  Stock  Yards  Co., 
«30  Ky.  Law  Rep.  18,  97  S.  W.  778. 

These  tracks  in  the  railroad  yards  in  Jacksonville,  then,  are 
^ot  mere  private  ways;  outside  of  the  principal  road.  They  con- 
nect with  it,  are  used  as  a  part  of  it,  conferring  the  same  rights 
upon  the  company  and  imposing  the  same  obligations  as  the  main 
line.  The  people  who  have  occasion  for  the  transportation  of 
rough  lumber  over  them  are  interested  in  them.  The  pubHc  en- 
joy a  beneficial  use  of  them. 

We  conclude,  therefore,  that,  whether  the  service  contem- 
plated by  rule  15A  may  or  may  not  be  enforced  as  a  duty,  yet 
when  voluntarily  entered  upon,  as  the  writ  shows  is  the  case 
here,  it  may  be  regulated,  and  the  charges  therefore  supervised 
by  the  Railroad  Commissioners. 

The  motion  to  quash  the  alternative  writ  is  overruled,  and  the 
respondent  is  required  to  answer  within  20  days  from  the  filing 
of  this  opinion.  All  concur,  except  Taylor,  J.,  absent  on  account 
of  illness. 
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(Supreme  Ccurt  of  Minnesota,  April  1,  1910.) 
[125  N.  W.   Rep.   897.] 


— Duty  to  Furnish  Cars.* — Where  the  usual  course  of  busi- 
ticsi>  has  been  for  a  railway  company  to  furnish  cars  at  a  warehouse 
maintained  by  a  shipper,  the  shipper  has  the  right  to  demand  *cars  for 
ils  use,  giving  reasonable  notice  of  its  requirements;  and,  if  loss  re- 
■&u1ts  because  of  a  wrongful  refusal  or  neglect  to  furnish  the  cars,  the 
shipper  may  recover. 

Carriers — Duty  to  Furnish  Cars — Tender  of  Goods  for  Shipment — 
Sufficiency.* — In  such  a  case,  the  fact,  particularly  when  communi- 
-cated  to  the  carrier,  that  the  goods  to  be  shipped  are  prepared  for  and 
iinmediately  available  for  shipment,  is  a  sufficient  tender  of  the  mer- 
<:handise  to  the  carrier. 

Acticn — Carriers — Failure  to  Furnish  Cars — Remedy  of  Shipper — 
Measure  of  Damages.! — An  action  for  loss  so  occasioned  is  in  tort; 
no  contract  having  been  made  for  delivery  at  any  point.  The  measure 
of  damages  is  the  difference  in  value  of  the  merchandise  at  the  place 
of  shipment,  when-  offered  for  transportation,  and  its  value  at  the 
same   place,  when  shipping  facilities  were  furnished. 

Carriers — Failure  to  Furnish  Cars — Sufficiency  of  Evidence. — Evi- 
dence considered,  and  found  to  justify  a  verdict  for  a  reduced  amount. 
(Syllabus  by  the  Court.) 

Action  by  the  Richey  &  Gilbert  Company  against  the  Northern 
Pacific  Railway  Company.    Judgment  for  plaintiff,  and  defend- 
ant   appeals  from  an  order  denying  a  new  trial.     Affirmed,  on 
condition  that  remittitur  be  made. 

C*.  W,  Bunn  and  Emerson  Hadley,  for  appellant. 
Geo.  C.  Stiles  and  John  P.  Dcvaney,  for  respondent. 

O'BRIEN,  J.  Plaintiff  is  a  fruit  merchant  in  the  state  of  Wash- 
ington ;  its  principal  depots  being  at  Toppenish,  where  it  has  a 
-warehouse  and  trackage  on  or  adjacent  to  defendant's  right  of 
way,  and  at  North  Yakima,  where  it  has  warehouse  privileges 
of  a  similar  nature.  This  action  is  to  recover  for  loss  which 
plaintiff  claims  to  have  sustained  through  the  failure  of  defend- 
ant to  furnish  it  transportation  faciHties  for  certain  apples  which 
it  desired  to  ship  between  October  10  and  November  13,  1907. 

♦See  foot-note  of  Oliver  &  Son  v.  Chicago,  etc.,  Ry.  Co.  (Ark.),  32 
R     R     R-    449,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  449. 

VSec  last  foot-note  of  Chicago,  etc.,  Ry.  Co.  v.  Planters'  G.  &  O.  Co. 
/A-k  )     31   R-  R  R  638,  54  Am.  &  Encr.  R.  Cas.,  N.  S..  638. 

Appeal  from  District  Court,  Hennepin  County;  David  F. 
Simpson,  Jtidge. 
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The  complaint  contained  14  causes  of  action,  some  of  which  are 
evidently  duplications;  but  in  the  aggregate  the  complaint  al- 
leged failure  to  transport  60,450  boxes  of  apples,  to  plaintiff's 
damage  in  the  sum  of  $48,500,  an  average  of  a  fraction  more 
than  80  cents  per  box.  The  evidence  contained  in  a  record  of 
1,139  pages  tends  to  show  that  on  October  10,  1907,  plaintiff 
notified  defendant  that  it  would  require  at  Toppenish  2  cars  per 
day,  beginning  with  October  10th  and  continuing  to  October  31st, 
except  Sundays,  and  16  cars  at  North  Yakima.  From  some  time* 
in  October,  up  to  and  until  the  early  part  of  November,  the  plain- 
tiff by  letter  and  telegram  frequently  reiterated  its  demand  for 
cars.  While  several  cars  were  furnished,  they  were  insufficient 
to  move  all  of  the  apples  which  plaintiff  then  had  for  shipment. 
On  November  13th  plaintiff  had  the  following  apples  packed  in 
boxes,  and  which  it  had  been  .unable  to  ship  because  of  the  lack 
of  facilities : 

At    Toppenish    warehouse 6,730    boxes 

In  orchards  (in  vicinity  of  Toppenish) 3,099 

Siinnyside  and  Granger  (stations  on  defendant's  road)       2,547 

North    Yakima 10,121 


it 


Total 22.497    boxes 

The  plaintiff  claimed  (a)  that  the  apples  on  hand  November 
13th  had  deteriorated  while  awaiting  shipment;  (b)  that  the 
fruit  in  five  cars  shipped  in  October  had,  because  of  delay,  de- 
teriorated in  value;  (c)  that  on  November  ISth  the  market  price 
of  apples  suddenly  and  materially  declined.  It  is,  as  we  under- 
stand, conceded  that  sufficient  facilities  were  furnished  or  tend- 
ered by  defendant  upon  November  15th,  so  that  the  period  dur- 
ing which  the  damage  is  claimed  to  have  occurred  extends  from 
October  10th  to  November  15th.  It  appeared  upon  the  trial  that 
the  total  number  of  cars  demanded  by  the  plaintiff  for  North 
Yakima  was  16,  10  of  which  were  furnished.  The  6  cars  lacking 
would  have  contained  3,900  boxes.  The  court  submitted  to  the 
jury  plaintiff *s  claims  to  the  following: 

Toppenish  warehouse 6,730    boxes 

In    orchards 3,099       " 

Granc:er    and    Sunnyside , . .  2,547 

North    Yakima 3,900 


« 


Total 16,266    boxe? 

In  addition  thereto  the  claim  of  deterioration  on  5  cars  shipped 
in  October,  amounting  to  $1,716.70.  The  jury  found  for  the 
plaintiff  in  the  sum  of  $21,588,  which  included  interest  to  Jan- 
uary 30,  1909.  A  new  trial  was  ordered,  unless  the  plaintiff 
consented  to  a  reduction  of  the  verdict  to  the  sum  of  $16,476; 
the  court  deducting  from  plaintiflF's  claims  any  damages  on  ac- 
count of  the  apples  at  Granger  and  Sunnyside,  and  any  claim 
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for  deterioration  in  the  apples  at  North  Yakima.  The  plaintiff 
consented  to  the  reduction,  and  defendant  appeals  from  the 
order  denying  a  new  trial.  There  is  thus  left  for  consideration 
plaintiff's  claims  as  to  13,729  boxes,  distributed  as  follows :  Top- 
penish  warehouse,  6,730;  orchards,  3,099;  North  Yakima,  3,S>00; 
and  the  five  car  loads  of  apples  shipped  in  October. 

The  errors  assigned  upon  this  appeal  may  be  considered  under 
the  following  heads:  (1)  Is  the  evidence  sufficient  to  show  a 
failure  on  the  part  of  the  defendant  to  furnish  reasonable  trans- 
portation facilities?  (2)  Does  the  evidence  show  a  sufficient  ten- 
der of  the  apples,  and  particularly  as  to  those  in  the  orchards  at 
Toppenish?  (3)  Was  the  jury  instructed  as  to  the  proper  meas- 
ure of  damages?  (4)  Is  the  evidence  sufficient  to  sustain  the 
finding  as  to  the  amount  of  plaintiff's  damage? 

1.  It  is  not  contended  that  the  defendant,  prior  to  November 
15,  1907,  furnished  the  plaintiff  with  the  cars  demanded,  or  with 
those  actually  required  by  it.  The  defendant  does  insist,  how- 
ever, that  it  did  all  that  could  be  reasonably  expected  of  it.  It 
appears  that  about  October  1st  defendant  was  notified  of  plain- 
tiff's requirements.  A  great  deal  of  evidence  was  introduced  by 
both  parties  for  the  purpose  of  showing  what  cars  were  fur- 
nished, as  well  as  what  could  have  been  furnished  had  defendant 
used  due  diligence.  This  question  of  fact  was  fully  and  fairly 
submitted  to  the  jury,  which  determined  the  issue  in  plaintiff's 
favor. 

2.  The  rights  and  duties  of  the  parties  to  this  controversy 
must  be  determined  with  reference  to  actual  conditions  and  to  the 
usual  methods  of  transacting  business,  and  a  consideration  of 
these  leads  unavoidably  to  the  conclusion  that  the  plaintiff  had 
the  right  to  demand  cars  for  the  shipment  of  its  fruit,  and  that 
It  made  a  sufficient  tender  of  the  apples  upon  which  the  verdict 
as  reduced  was  based.    It  is  not  necessary  to  discuss  defendant's 
<iuty  as  a  common  carrier  to  furnish  to  the  public  reasonable 
and  ordinary  facilities.     What  are  reasonable  facilities  depends 
upon  the  ordinar>'  and  usual  course  of  business  at  the  time  to 
which  the  inquiry  is  directed.    The  plaintiff  maintained  a  ware- 
house at  or  adjacent  to  defendant's  right  of  way  at  Toppenish, 
to  which  the  defendant  had  extended  trackage  facilities.    We  do 
not  understand,  either  from  defendant's  answer  or  the  testimony, 
that  there  was  anything  unusual  or  improper  in  plaintiff's  de- 
mand for  cars,  except  as  to  the  number  demanded ;  but  defendant 
daims  that,  because  of  the  unexpected  volume  of  business  gen- 
erally, it  was  unable  to  furnish  a  greater  number  of  cars  than  it 
actually  did.     This  can  only  mean  that  the  reason  all  of  these 
apples  were  not  actually  shipped  before  November  ISth  was  be- 
cause of  defendant's  failure  to  furnish  cars,  and  it§  excuse  for 
^Ws  failure  is,  not  because  of  any  conduct  upon  plaintiff's  part, 
but  because  the  general  demand  was  so  overwhelming  that  de- 
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fendant  was  unable  to  do  more  that  it  did.  The  fruit  was 
gathered,  boxed,  and  ready  for  shipment,  and  any  additional  or 
other  tender  of  it  to  the  defendant  could  serve  no  useful  purpose. 
Every  merchant,  as  well  as  every  producer,  upon  a  line  of  rail- 
road, is  to  a  greater  or  less  extent  dependent  upon  it  for  an  op- 
portunity to  carry  on  business,  and  when  a  merchant  follows  the 
usual  and  regular  course  in  preparing  for  the  shipment  of  mer- 
chandise, and  in  notifying  the  carrier  of  his  requirements,  it 
would,  we  think,  be  a  grievous  wrong  to  say  that  in  addition  he 
should  go  through  the  empty  form  of  bringing  each  package  to 
the  defendant's  freighthouse  and  demanding  its  immediate  ship- 
ment. This  applies,  not  only  to  the  warehouses  at  Toppenish 
and  North  Yakima,  but  also  to  the  3,099  boxes  in  the  orchards 
in  the  immediate  vicinity  of  Toppenish.  These  were  also  boxed 
and  ready  for  shipment.  The  testimony  indicates  that  the  ware- 
house was  completely  filled  shortly  after  October  10th.  Had 
the  apples  in  the  warehouse  been  shipped,  those  in  the  orchards 
would  have  immediately  taken  their  place.  The  jury  found  that 
the  defendant  negligently  failed  to  furnish  the  facilities  which, 
under  the  circumstances,  it  was  required  to  furnish,  and  we  con- 
clude the  plaintiff  may  recover  his  loss  upon  the  apples  so  in  the 
orchards,  boxed  and  awaiting  shipment. 

We  find  nothing  in  the  principal  authorities  cited  by  counsel 
for  defendant  antagonistic  to  this  conclusion.  It  is,  of  course, 
true  that  before  one  can  claim  damages  from  a  common  carrier, 
either  for  refusing  or  delaying  a  shipment,  it  must  appear  that  a 
tender  was  made  of  the  articles  to  be  shipped,  and  that  the  ship- 
per was  then  ready  and  able  to  perform  his  part  of  the  contract; 
but  what  constitutes  such  tender  must  depend  upon  all  the  cir- 
cumstances. Elliott  on  Railroads,  §§  1475-1477;  Hutchinson 
on  Carriers  (3d  Ed.)  §  1370;  Little  Rock  &  Ft.  Smith  R.  Co.  r. 
Conatser,  61  Ark.  561 ;  Wilder  v,  J.  &  L.  R.  Co.,  66  Vt.  637,  30 
Atl.  41.  The  Wilder  Case,  above  cited,  was  where  an  action  was 
brought  to  recover  damages  for  a  refusal  by  the  carrier  to  trans- 
port coal.  The  plaintiff  was  the  surviving  partner  of  a  firm 
which  had  been  engaged  in  the  coal  business  and  had  transported 
coal  over  defendant's  road.  Because  of  a  dispute  the  railway 
company  announced  that  it  would  not  in  the  future  transport 
coal  for  this  firm.  The  superintendent  of  the  carrier  stated  that, 
if  tendered  a  boat  load  of  coal,  he  would  not  lake  it  nor  trans- 
port it,  but  W'Oiild  send  it  back  into  the  lake.  A  majority  of  the 
court  held  that  this  did  not  dispense  with  the  necessity  of  a  ten- 
der of  the  property  for  transportation;  but  in  the  opinion,  at 
page  639  of  66  Vt.,  and  page  41  of  30  Atl,  it  is  said:  "It  is 
evident  that  the  case  we  have  ijr  not  the  case  that  would  have  been 
presented  if  the  conversation  relied  upon  had  related  to  some 
specific  property  then  upon  the  line  of  the  defendant's  road 
awaiting  shipment,  or  in  transit  over  a  connecting  road,  or  even 
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to  some  distinct  proposal  depending  upon  the  defendant's  serv- 
ice. It  is  not  necessary  to  consider  what  the  plaintiff's  rights 
would  have  been  in  either  of  the  cases  stated."  If  just  con- 
clusions are  to  be  reached,  courts  must  give  practical  construc- 
tion to  legal  rules  and  adapt  them  to  commercial  customs;  and 
we  find  here  the  tender  was  sufficient  as  to  the  apples  finally 
considered  by  the  trial  court. 

3.  No  definite  destination  was  fixed  by  plaintiff  for  the  cars 
demanded.  At  most  the  defendant  was  notified  that  the  cars 
were  required  for  shipment  to  Montana  and  Eastern  points,  and 
because  of  this  fact  the  defendant  claims  that  the  court  erred  in 
receiving  evidence  as  to  the  decline  in  the  market  price  at  various 
Eastern  points,  and  in  permitting  evidence  that  plaintiff  in- 
tended to  ship  some  of  the  apples  to  those  points.  Early  upon 
the  trial  counsel  for  plaintiff  contended  that  the  proper  measure 
of  damages  was  the  difference  between  the  value  of  the  fruit  in 
Washington,  w^hen  it  was  offered  for  shipment,  and  its  value 
there  in  November,  when  the  defendant  was  ready  to  recejve  it. 
Counsel  for  defendant  insisted  that  such  was  not  the  proper 
measure,  but,  as  we  understand  their  position,  that  the  proper 
measure  would  be  the  difference  in  the  market  price  at  the  point 
of  destination,  if  any  such  destination  had  been  fixed,  but  that, 
inasmuch  as  no  destination  had  been  named  by  the  plaintiff  for 
any  of  the  apples,  the  difference  in  the  market  price  at  particular 
Eastern  points  could  not  be  given.  The  result  of  this  would  be 
that,  while  it  might  be  apparent  plaintiff  had  suffered  loss,  there 
would  be  no  way  by  which  the  amount  could  be  determined. 

When  a  carrier  receives  goods  for  shipment,  it  contracts  to 
deliver  them  within  a  reasonable  time  at  a  certain  destination, 
and  if  it  fails  to  perform  its  contract,  and  loss  results  to  the 
shipper,  the  amount  of  the  loss  is  based  upon  the  value  of  the 
property  at  the  point  of  destination.  In  this  case  no  contract  was 
entered  into.  The  action  was  not  for  a  breach  of  contract,  but 
was,  as  to  the  fruit  not  shipped,  in  tort  for  the  failure  of  the  de- 
fendant to  perform  a  duty  resting  upon  it  as  a  common  carrier. 
Evidence  was  received  as  to  the  market  value  in  Washington, 
and  also  at*  various  E^istern  points,  upon  those  different  dates. 
Some  of  the  evidence  indicated  a  general  relation  between  all 
markets,  and  that  the  greatest  difference  arose  from  differences 
ui  freight  charges.  But,  be  this  as  it  may,  the  defendant  cannot 
complain,  as  the  court  in  its  charge  directed  the  jury,  if  they 
found  from  the  evidence/'*  *  *  that  the  apples  after  November 
13th  were  of  greater  value  at  Toppenish  and  North  Yakima  than 
at  said  points  of  destination,  then  you  will  adopt  that  value  as  the 
l^asis  for  any  estimate  of  decline  in  prices  and  resulting  damage." 
fhe  effect  was  to  limit  the  plaintiff's  recovery  to  a  measure 
vhich  H'ouJd  be  most   favorable  to  the  defendant;  that  is,  the 
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jury  were  instructed  to  take  as  one  extreme  the  market  price  at 
Toppenish  and  North  Yakima  when  the  shipment  was  tendered, 
and  estimate  the  loss  upon  the  difference  between  that  price  and 
the  highest  market  price  on  November  13th,  whether  found  to 
be  highest  at  Washington  or  elsewhere.  The  learned  trial  judge 
gave  this  instruction,  as  he  explained  to  the  jury,  "because,  as 
already  stated,  the  plaintiff  is  only  entitled  to  recover  its  actual 
loss,  and  any  method  of  computing  damage  that  would  give 
greater  than  the  actual  loss  or  damage  would  be  improper." 
We  are  convinced  that  what  the  plaintiff  was  entitled  to  was 

the  difference  in  the  actual  market  value  of  the  apples  at  the 
point  of  shipment  at  the  time  they  were  offered,  as  disclosed  by 
the  testimony,  and  their  actual  market  value  at  the  same  place 
on  November  13th  or  15th,  when  the  shipping  facilities  became 
available.  So  long  as  no  contract  of  shipment  had  been  entered 
into,  it  is  impossible  to  say  what  was  the  point  of  destination. 
Indeed,  we  do  not  understand  from  the  testimony  that  any  par- 
ticular destination  had  been  determined  upon  by  the  plaintiff 
for  any  particular  car  load  of  apples.  It  is  a  common  custom 
for  freight  of  this  character  to  be  sold  while  actually  in  transit 
and  such  car  loads  are  constantly  diverted  from  their  original 
destination,  so  as  to  get  the  greatest  possible  advantage  from  the 
markets.  The  demand  by  the  plaintiff  for  cars  in  which  to  ship 
its  fruit  to  Montana  and  Eastern  points  ^ye  have  already  said 
was  sufficient  to  make  it  the  duty  of  the  defendant  to  furnish 
those  cars  if  reasonably  possible;  but  in  the  absence  of  an  ac- 
tual shipment,  billed  to  a  particular  destination,  we  think  it 
would  be  a  mere  speculation  to  attempt  to  say  where  the  fruit 
would  have  gone  had  it  actually  been  shipped.  Upon  the  other 
hand,  the  market  value  of  the  fruit  when  offered  for  shipment 
at  the  place  where  it  was  could  be  determined  with  certainty,  ^^ 
could  also  its  actual  market  value  at  the  same  place  on  Novem- 
ber 15th  in  its  then  condition.  The  difference  in  those  values 
clearly  measured  the  loss  which  plaintiff  sustained  by  reason  of 
defendant's  default.  If,  while  in  the  warehouse,  the  fruit  had 
been  destroyed  by  the  wrongful  act  of  some  person,  the  loss 
would  be  determined  by  its  value  there.  This  we  understand  to 
have  been  the  original  position  taken  by  the  plaintiff;  but  when 
defendant  objected  to  this  evidence,  and  claimed  that  the  market 
value  at  destination  must  be  shown,  evidence  was  introduced 
showing  the  market  values  at  different  points  throughout  the 
United  States  to  which  the  fruit  might  have  been  shipped,  had 
the  defendant  received  it. 

4.  It  remains  to  consider  whether  the  evidence  was  sufficient 
to  justify  the  verdict,  if  what  we  have  stated  to  be  the  true  meas- 
ure of  damages  be  applied.     Defendant  insists  that  under    the 
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nilings  of  the  court  the  damages  have  been  duplicated;  that  by 
adding  the  depreciation  in  market  price  to  the  deterioration  in 
condition  double  damages  have  been  allowed.     An  examination 
of  the  evidence  does  not  sustain  this  claim,  at  least  to  the  full 
extent  to  which  it  was  made.     The  testimony  in  many  respects 
seems  conflicting  and  difficult  to  reconcile.     We  have,  however, 
concluded  that  there  was  testimony  applicable  to  the  measure 
of  damages  which  we  hold  proper  in  this  case,  and  that  it  is  suffi- 
cient to  sustain  a  verdict  for  a  reduced  amount.     At  page  675 
of  the  paper  book  is  found  the  following  testimony  by  Mr.  Gil- 
bert, the  president  and  manager  of  the  plaintiff  company:     "Q. 
Did  you  not  testify  that  the  sound  value  of  all  your  apples  at 
North  Yakima  on  the  average  was  $1.98,  or  within  a  cent  of  that? 
A.    At  the  time  they  were  ready  for  shipment  ?    Q.  Yes.  A.  Yes ; 
1  think  it  was  a  little  less  than  that,  $1.97."     As  the  prices  at 
Toppenish,  North  Yakima,  and  in  the  orchards  were  practically 
the  same,  we  assume  that  $1.97  per  box  was  the  average  price 
of  all  the  apples  involved  at  the  time  they  were  offered  for  ship- 
ment, although  a  computation  of  other  testimony  of  Mr.  Gilbert, 
in  which  the  prices  are  given  in  more  detail,  indicates  an  average 
somewhat  lower.    At  page  722  Mr.  Gilbert's  testimony  is  given 
as  follows :    **Q.    Now,  at  the  risk  of  repetition,  I  will  ask  you 
to  state,  if  you  know,  Mr.  Gilbert,  what  was  the  fair  and  reason- 
able wholesale  car  lot  market  value  of  all  these  different  varieties 
of  apples  on  an  average  per  box  in  the  condition  in  which  they 
actually  were  there  at  Toppenish,  referring  particularly  to  6,730 
boxes,  marked  at  Toppenish  November  15,  1907,  as  that  condi- 
tion and  appearance  of  those  apples  was  disclosed  to  you  by  your 
inspection,  as  shown  by  your  testimony  here,  at  or  about  that 
time?    A.    $1.20  per  box.    Mr.  Hadley :  Now,  wait.-    Q.  Do  you 
know?    A.  I  do  know." 

If  from  $16,476,  the  amount  allowed  by  the  district  court  upon 
the  motion  for  a  new  trial,  there  is  deducted  the  interest  and  the 
damage  to  the  fruit  in  the  five  Odtober  cars,  which  would  be, 
disregarding  small  fractions,  $2,753,  there  would  be  left  $13,723 
as  the  loss  upon  13,729  boxes,  or  almost  exactly  an  average  loss 
of  $1  per  box,  while,  as  said,  the  average  loss  claimed  in  the 
complaint  was  80  cents  per  box.  But,  if  the  computation  be 
made  upon  the  quoted  testimony  of  Mr.  Gilbert,  which  was  di- 
rected to  what  we  consider  the  proper  measure  of  damages,  we 
have  a  gross  loss,  both  from  deterioration  and  market  decline, 
upon  each  box  of  apples  at  Toppenish  warehouse  and  orchards, 
of  77  cents  per  box.  The  trial  court  held  there  was  not  sufficient 
evidence  of  any  deterioration  in  the  3,900  boxes  at  North  Yak- 
ima, the  total  loss  of  which,  because  of  decline  in  North  Yakima 
and  Toppenish  markets,  would  be  less  than  68  cents  per  box,  and 
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IS  placed  on  page  34  of  respondent's  brief  at  $2,323.75.  In  ad- 
dition, if  we  allow,  as  we  think  we  must,  the  claim  of  loss  upon 
the  five  cars  shipped  in  October,  we  have  the  following: 

0,730  boxes  in  warehouse  at  Toppenish  at  77  cents $  5,182  10 

3,099  boxes  in  orchards  at  Toppenish  at  77  cents 2.386  23 

3,900  boxes  in  warehouse  at  North  Yakima 2,323  7S 

Loss  on  five  cars  in  October 1,716  70 

$11,608  78 
Interest  from  November  15,  1907,  to  date  of  verdict 812  61 

Total $12,421  39 

It  is  therefore  ordered  that  the  order  denying  a  new  trial  is 
reversed,  unless  the  plaintiff,  within  20  days  after  the  remittitur 
from  this  court  is  filed  in  the  district  court,  consents  in  writing 
that  the  verdict  be  reduced  to  the  sum  of  $12,421.39,  but  that, 
if  the  plaintiff  shall  elect  to  consent  to  such  reduction,  the  order 
denying  a  new  trial  be  affirmed. 


Thomas  v.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  South  Carolina,  April  25,  1910.) 

[67  S;  E.  Rep.  908.] 

Carriers — Shipment  of  Goods — Action    by    Consignee. — One     who 

was  required  by  a  carrier  to  pay  freight  on  goods  represented  in  the 
bill  of  lading  to  be  of  a  specified  quality,  and  who  was  responsible 
for  the  goods,  was  properly  considered  as  consignee  for  value  or  as 
one  who  had  incurred  liability  as  consignee,  authorizing  him  to  sue 
for  any  shortage. 

On  petition  for  rehearing.     Dismissed. 
For  former  opinion,  see  64  S.  E.  220. 

Per  Curiam.  After  careful  consideration  the  court  fails  to 
discover  that  any  material  matter  of  law  or  fact  has  been  over- 
looked or  disregarded. 

The  case,  at  folio  8,  shows  that  the  plaintiff  was  required  by 
defendant  to  pay  freight  on  the  number  of  sacks  of  meal  rep- 
resented in  the  bill  of  lading  without  qualification  to  be  6oo,  and^ 
at  folio  11,  it  appears  that  plaintiff  was  responsible  for  the  meal. 
Hence  the  court  was  authorized  to  consider  plaintiff  as  a  con- 
signee for  value,  or  as  one  who  had  incurred  loss  and  liability 
as  consignee. 

It  is  therefore  ordered  that  the  petition  herein  be  dismissed, 
and  the  order  heretofore  granted  staying  remittitur  be  revoked. 
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McMeekin  v.  Southern  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  March  30,   1910.) 

[67   S.   E.   Rep.   743.] 


Carriers — Carriage  of  Goods — Connecting  Carriers — Evidence — 
Presumptions. — A  connecting  carrier  which  has  received  a  portion  of 
a  single  shipment  is  presumed  to  have  received  the  entire  shipment. 

Carriers — Carriage  of  Goods — Connecting  Carriers — Limitation  of 
Liability — Validity.* — A  stipulation  in  a  bill  of  lading  that  no  carrier 
shall  be  liable  for  loss  or  damage  not  occurring  on  its  own  portion, 
of  the  route  is  valid. 

Carriers — Carriage  of  Goods — Loss — Failure  to  Adjust — Recovery 
of  Penalty. — ^Where  the  court  found  that  certain  goods  were  never 
delivered  to  defendant,  the  terminal  connecting  carrier,  and  the  biU 
of  lading  stipulated  that  no  carrier  shall  be  liable  for  loss  not  occur-? 
ring  on  his  line,  defendant  was  not  liable  for  a  penalty  under.  Act 
Feb.  23,  1903  (24  St.  at  Large,  81),  providing  for  recovery  of  a  pen- 
clty  for  failure  to  adjust  or  pay  for  loss  or  damage  to  property  while 
in  possession  of  a  carrier. 

Carriers — Loss  of  Goods — Liability  of  Connecting  Carrier — Failure 
to  Adjust  Loss — Penalty. — Where  the  court  found  that  goods  were 
never  delivered  to  defendant,  a  connecting  carrier,  the  shipper  could 
net  recover  penalty  under  Civ.  Code  1902,  §  1710,  for  failing  to  adjust 
the  loss,  because  the  bill  of  lading  introduced  as  a  contract  of  ship- 
ment did  not  provide  that  the  responsibility  of  any  carrier  should 
cease  on  delivery  to  the  connecting  line  in  good  order. 

Appeal  from  Common  Pleas  Circuit  Court  of  Fairfield 
County ;  J.  C.  Klugh,  Judge. 

Action  by  John  C.  McMeekin  against  the  Southern  Railway 
Company.  From  a  judgment  affirming  the  judgment  of  a  mag- 
istrate in  favor  of  plaintiff,  defendant  appeals.    Reversed. 

McCants  &  McCants,  for  appellant. 
Ragsdalc  &  Dixon,  for  respondent. 

Woods,  J.  In  this  action  the  circuit  court  affirmed  the  judg- 
ment of  the  magistrate  in  favor  of  the  plaintiff,  McMeekin, 
^inst  the  defendant,  Southern  Railway  Company,  for  the 
value  of  a  part  of  a  shipment  of  flour  and  meal  lost  in  the  course 
of  transportation  from  Estill  Springs,  Tenn.,  to  Wallaceville.  S. 
C,  and  for  $50  penalty  for  failure  to  adjust  and  pay  the  claim 
within  the  time  allowed  by  the  statute.     There  was   evidence 

*See  foot-note  of  Brunk  v.  Ohio  &  K.  Ry.  Co.  (Ky.),  29  R.  R.  R. 
-''9,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  279;  foot-note  of  Moody  v.  South- 
ern Ry.  Co.  (S.  Car.),  28  R.  R.  R.  706,  51  Am.  &  Eng.  R.  Cas.,  N.  S.. 
706. 

36  R  R  R-9 


130        Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

McMeekin  v.  Southern  Ry.  Co 

tending  to  prove  that  the  goods  were  lost  before  the  shipment 
was  delivered  to  the  Southern  Railway  at  Atlanta,  and  under  this 
evidence  the  magistrate  found  as  a  fact  that  the  goods  were  never 
delivered  to  the  Southern  Railway  Company.  This  finding  of 
fact  was  not  disturbed  by  the  circuit  court. 

A  connecting  carrier  which  has  received  a  portion  of  a  single 
shipment  is  presumed  to  have  received  the  entire  shipment. 
Bradley  v.  Northwestern  R.  R.  Co.,  77  S.  C.  317,  57  S.  E.  1101. 
But  this  presumption  is  eliminated  in  this  case  by  the  finding 
that  the  evidence  of  defendant's  agent  to  the  contrary  was 
true.  The  bill  of  lading  contained  the  stipulation  that  "no 
carrier  shall  be  liable  for  loss  or  damage  not  occurring  on  its 
own  portion  of  the  route."  Such  a  stipulation  was  held  to  be 
valid  in  Venning  v.  A.  C.  L.  R.  R.  Co.,  78  S.  C.  42,  58  S.  E.  983, 
12  I..  R.  A.  (N.  S.)  1217,  125  Am.  St.  Rep.  768.  Hence  the 
•defendant  was  not  liable  for  goods  lost  by  a  connecting  carrier. 
From'  this  finding  of  fact  it  also  follows  that  the  defendant  was 
not  liable  for  the  penalty  of  $50  under  the  statute  of  1903  (24 
St.  at  Large,  81),  which  provides  for  the  recovery  of  a  penalty 
for  failure  to  adjust  and  pay  "for  loss  or  damage  to  property 
while  in  the  possession  of  such  common  carrier."  Venning  v, 
A.  C.  L.  R.  R.,  supra. 

The  plaintiff  could  not  recover  the  penalty  under  section  1710 
of  the  Civil  Code,  because  the  bill  of  lading  introduced  as  the 
contract  of  shipment  does  not  provide  that  the  responsibility  of 
each  or  any  carrier  shall  cease  upon  delivery  to  the  connecting 
line  "in  good  order."  Cave  v,  Carolina  Midland  R.  R.  Co.,  53 
S.  C.  496,  31  S.  E.  359;  Venning  v.  A.  C.  L.  R.  R.,  supra;  May- 
field  V.  Southern  Ry.  (recently  filed)  66  S.  E.  405. 

The  judgment  of  this  court  is  that  the  judgment  of  the  cir- 
cuit court  be  reversed. 
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Tucker  v.  Pittsburg,  C,  C.  &  St.  L.  Ry.  Co. 

(Supreme  Court  of  Pennsylvania,  Jan.  3,  1910.) 

[75  Atl.  Rep.  991.] 

Carrier — ^Injury  to  Passenger — Questions  for  Jury. — Where  a  pas- 
senger, after  alighting  on  a  dark  night,  goes  along  a  narrow  elevated 
unlightcd  walk  close  to  the  track  and  in  some  way  falls  between  the 
wheels  of  a  passing  car  and  is  instantly  killed  without  any  actual  wit- 
nesses of  the  occurrence,  the  question  of  negligence  of  the  railroad 
company  and  decedent's  contributory  negligence  is  for  the  jury. 

Carriers — Injury  to  Passengers — Evidence. — Though  the  death  of  a 
passenger  w^as  unwitnessed,  where  the  circumstances  are  such  as  to 
sjttisfy  reasonable  minds  that  the  accident  resulted  from  the  negli- 
gence of  the  carrier,  liability  attaches. 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Action  by  Fannie  Tucker  against  the  Pittsburg,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  Judgment  for  defend- 
ant, and  plaintiff  appeals.     Reversed. 

Argued  before  Fell,  Brown,  Mestrezat,  Potter,  Elkin, 
and  Stewart,  JJ. 

L.  K.  Porter,  S.  G.  Porter  and  Frank  H.  Kennedy,  for  ap- 
pellant. 
Wm.  S,  Dalsell,  for  appellee. 

Stewart,  J.  Plaintiff's  husband  had  been  a  passenger  on  a 
train  that  arrived  at  Gregg  station  at  10  o'clock  on  the  night  of 
August  10,  1907,  coming  from  the  east.  Upon  the  arrival  of 
the  train  he  alighted  from  the  rear  end  of  the  first  car.  To  reach 
the  public  crossing  that  led  to  his  home,  he  would  have  to  face 
eastward  and  follow  the  platform  or  walk  which  the  defendant 
had  provided  for  the  accommodation  of  passengers  arriving  or 
departing.  This  he  evidently  did,  with  a  most  unfortunate  re- 
sult, for,  while  he  was  thus  walking  along  the  track,  the  train 
started  westward,  and  somehow  or  other  he  fell  between  the 
wheels  of  one  of  the  passing  cars  and  was  instantly  killed.  This 
walk  or  path  is  spoken  of  by  the  witnesses  as  a  platform.  In 
fact,  it  was  a  walk  covered  with  crushed  limestone,  extending 
along  the  railroad  tracks  for  several  hundred  feet  from  the 
station  eastward  to  the  public  road  or  crossing  which  was  the 
approach  to  the  station.  Its  level  is  13  inches  above  the  ties  of 
the  track,  and  its  side  next  the  track  is  supported  and  kept  in 
place  by  a  plank  wall,  leaving  a  space  between  the  edge  of  the 
walk  and  the  nearest  rail  of  the  track  of  the  width  of  2j4  feet. 
The  distance  from  the  edge  of  the  walk  to  the  body  of  a  car 
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occupying  the  track  would  be  from  8  inches  to  a  foot.  The 
night  was  dark,  and  the  walk  was  unlighted.  Plaintiff's  husband, 
while  moving  eastward  to  the  crossing,  was  in  advance  of  pas- 
sengers who  had  alighted  from  the  front  of  the  same  car.  Two 
of  these  testified  that,  while  they  could  observe  people  moving 
in  front  of  them  in  the  path  alongside  the  train,  it  wa,g  so  dark 
that  they  could  not  recognize  them;  that,  an  unusual  sound  at- 
tracting their  attention,  one  of  them  lighted  a  match,  and  by  the 
light  thus  supplied  they  discovered  upon  the  track  the  remains 
of  plaintiff's  husband.  As  we  understand  the  evidence,  this 
occurred  when  they  had  passed  about  half  the  length  of  the  sec- 
ond car.  Both  say  that  it  was  so  dark  that,  although  they  were 
within  a  foot  of  the  dead  man,  they  could  see  nothing  of  him 
until  the  match  was  lighted.  The  negligence  charged  was  failure 
to  provide  a  safe  and  adequate  platform  or  walk  for  passengers 
alighting  and  departing  at  nighttime. 

The  questions  suggested  by  the  case  were:  (1)  Does  the  evi- 
dence show  negligence  on  the  part  of  the  defendant?  (2)  Does 
it  show  that  such  negligence,  if  any,  caused  or  contributed  ta 
the  accident?  And  (3)  does  it  show  contributory  negligence  on 
the  part  of  the  person  who  was  killed?  We  pass  the  first  with- 
out remarking  upon  it  further  than  to  say  that  the  question  was 
for  the  jury.  The  second  was  just  as  certainly  for  the  jury;  but 
a  word  of  explanation  is  here  required.  No  one  witnessed  the 
occurrence,  and,  therefore,  no  one  can  testify  how  it  did  actually 
happen.  The  case  is  not  very  peculiar  in  this  respect.  Accidents 
in  which  life  is  lost  not  infrequently  occur  unwitnessed.  Such 
fact  in  itself  does  not  operate  to  protect  one  whose  negligence 
can  be  shown  from  the  general  situation  and  circumstances  to 
have  been  the  operative  cause.  When  these  are  such  as  to  sat- 
isfy reasonable  and  well-balanced  minds  that  the  accident  re- 
sulted from  the  negligence  of  the  party  charged,  liability  at- 
taches. Such  is  the  doctrine  distinctly  laid  down  in  Allen  v. 
Willard,  57  Pa.  374,  a  case  which  in  its  general  facts  bears  close 
resemblance  to  this.  So,  too,  was  the  third  question  for  the  jury. 
It  was  not  negligence  per  se  for  plaintiff's  husband  to  walk 
back  along  the  platform  when  the  train  was  moving.  He  was  do- 
ing nothing  unusual,  but  just  what  all  the  alighted  passengers 
were  doing  and  what,  so  far  as  the  evidence  disclosed,  was 
customary.  Whether  it  was  negligence,  under  all  the  circum- 
stances shown  in  the  case,  the  jury  alone  could  decide.  The  case 
calls  for  no  further  discussion  here.  The  motion  to  take  off  the 
nonsuit  should  have  prevailed. 

The  assignment  of  error  is  sustained,  and  judgment  reversed, 
with  a  procedendo. 
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Louisville  &  N.  R.  Co.  v.  Roney  et  ux. 

(Court  of  Appeals  of  Kentucky,  April  20,  1910.) 

[127  S.  W.  Rep.  158.] 

Carriers — Carrying  Passenger  Past  Destination — Action — Evidence. 
— In  an  action  for  carrying  a  passenger  past  her  destination,  evidence 
u:  a  miscarriage  resulting  from  her  difficulties  in  reaching  home  waa 
not  objectionable  because  notice  of  her  condition  was  not  brought 
home  to  defendant. 

Carriers — Carrying  Passenger  by  Destination — Action — Evidence. — 
In  an  action  for  carrying  a  passenger  past  her  destination,  evidence 
held  to  justify  a  finding  that  a  miscarriage  was  the  proximate  result 
of  a  trip  which  she  was  compelled  to  take  to  reach  home. 

Appeal  and  Error — Review — Harmless  Error — Evidence. — In  an  ac- 
tion for  carrying  a  passenger  by  her  destination,  reversible  error  can- 
not be  predicated  on  permitting  her  to  testify  that  the  conductor's 
manner  was  rude  and  insulting,  where  no  instruction  authorized  puni- 
tive damages  or,  in  fact,  any  damages  on  account  of  his  manner. 

Carriers — Carrsring  Passenger  by  Destination — Excessive  Damages. 
— Where  a  woman  is  carried  by  her  destination  and  is  compelled  to 
drive  in  the  dark  back  to  her  home  over  a  rough  road,  in  company 
with  a  driver  unacquainted  with  the  road,  and  the  road  is  so  bad  she 
deems  it  best  for  her  safety  to  get  out  and  walk,  and  she  becomes 
nervous  and  sick,  and  suffers  with  backache,  breastache,  and  bearing- 
down  pains  for  several  weeks,  which  finally  end  in  a  miscarriage,  a 
verdict  for  $1,000  is  not  so  excessive  as  to  indicate  passion  and  preju- 
dice. 

Appeal  from  Circuit  Court,  Bullitt  County. 
"Not  to  be  officially  reported." 

Action  by  James  Roney  and  wife  against  the  Louisville  & 
Nashville  Railroad  Company  for  carrying  plaintiff's  wife  as  a  pas- 
senger past  her  destination.  From  a  judgment  for  plaintiffs, 
defendant  appeals.    Affirmed. 

Chas.  Carroll  and  Benjamin  D,  Warfield,  for  appellant. 
Nat.  W.  Halstead  and  Ben  Chapcze,  for  appellees. 

Clay,  C.  This  is  the  second  appeal  of  this  case.  The  opinion 
on  the  former  appeal  may  be  found  in  108  S.  W.  343,  32  Ky. 
Law  Rep.  1326.  Upon  the  first  trial  appellee  obtained  a  verdict 
for  $500.  Upon  appeal  to  this  court  the  judgment  was  reversed 
upon  the  sole  ground  that  evidence  to  the  effect  that  appellee 
suffered  a  miscarriage  was  permitted  to  be  introduced  without 
a  plea  of  special  damages.  '  In  remanding  the  case  the  court 
held  that  appellee  could  set  up  such  special  damages  by  amended 
petition.     Upon    return   of    the    case    an  amended   petition  was 
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filed  in  conformity  with  our  former  opinion.  The  case  was 
again  submitted  to  a  jury,  which  returned  a  verdict  in  appellee's 
favor  for  $1,000.  From  the  judgment  based  thereon  this  appeal 
is  prosecuted. 

The  evidence  in  brief  is  as  follows:     Appellee  purchased  a 
ticket  for  Lotus,  a  station  in  Bullitt  county,  and  took  passage  on 
appellant's  train  for  the  purpose  of  reaching  that  point.    As  the 
train  approached  Lotus,  appellee  went  to  the  door  for  the  pur- 
pose of  aHghting  when  the  train  stopped.    Some  of  the  witnesses 
testified  that  the  train  did  not  stop  at  all;  others  that  it  stopped 
for  such  a  short  time  that  it  did  not  afford  appellee  a  reasonable 
opportunity  to  alight.    Appellee  was  carried  to  Deatsville,  a  sta- 
tion beyond  Lotus.     Upon  getting  off  the  train,  she  got  into  a 
vehicle  which  had  been  provided  for  her  by  the  railroad  com- 
pany for  the  purpose  of  reaching  her  home.    The  driver  of  the 
vehicle  was  an  old  man  and  not  well  acquainted  with  the  road. 
The  road  was  full  of  gullies  and  stumps,  and  part  of  it  was 
very  rough.     As  they  proceeded  on  their  way,  appellee  became 
frightened  as  it  grew  dark  because  of  the  fact  that  the  driver 
did  not  know  the  way.     As  they  neared  appellee's  home,  the 
driver  got  out  of  the  vehicle  and  began  to  walk  in  front  of  the 
horse.    Fearing  that  the  vehicle  would  be  upset,  appellee  also  got 
out  and  walked  the  remainder  of  the  distance  to  her  home.    Ap- 
pellee was  taken  sick  that  night,  which  was  September  20,  190(3. 
She  suffered  from  backache,  breastache,  and  bearing-down  pains 
until  the  morning  of  October  .9th,    when  she  was  taken    with 
flooding  spells,  and  suffered  a  miscarriage.     During  her  illness 
she  experienced  great  suffering.    The  evidence  for  appellant  was 
to  the  effect  that  the  train  stopped  at  Lotus  for  a  sufficient  length 
of  time  to  enable  appellee  to  get  off,  that  a  number  of  others 
got  off  at  that  point,  and  that  appellee  could  have  done  so  had 
she  made  proper  efforts.     Finding  that  she  had  been  carried  by 
the  station,  the  conductor  arranged  for  a  vehicle  at  Deatsville 
to  take  her  home.    The  road  from  Deatsville  was  no  worse  than 
that  from  Lotus,  which  appellee  would  have  been  bound  to  take 
in  order  to  reach  her  hoipe. 

It  is  insisted  that  the  court  erred  in  admitting  evidence  of  the 
miscarriage  because  notice  of  appellee's  condition  was  not  brought 
home  to  appellant.  The  rule  contended  for  by  appellant  is  not 
the  law  in  this  state.  The  rule  adopted  by  this  court  is  set 
forth  in  the  case  of  Southern  Railway  in  Kentucky  v.  Miller, 
129  Ky.  104,  110  S.  W.  353,  33  Ky.  Law  Rep.  508,  in  the  follow- 
ing language:  "The  fact  that  Miller  was  infirm  or  in  a  con- 
dition which  aggravated  the  injury  will  not  excuse  the  defendant 
from  liability.  The  rule  is  thus  stated  in  3  Hutchinson  on  Car- 
riers, §  1432:  *If  the  passenger  at  the  time  an  injury  is  received 
through  the  negligence  of  the  carrier  is  suffering  from  some 
disease  or  illness  which  tends  to  aggravate  the  injury,  the  pas- 
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senger's  previous  infirmity  will  not  excuse  the  carrier  from 
answering  in  damages  to  the  full  extent  of  the  injury  as  af- 
fected by  such  infirmity,  and  the  fact  that  the  carrier  was  not 
informed  of  the  passenger's  condition  will  make  no  difference. 
Where  a  female  passenger  fell  and  was  injured  through  the 
carrier's  negligence  while  alighting  from  a  passenger  car,  it  was 
held  that  the  fact  that  she  wore  an  artificial  limb  which  greatly 
aggravated  the  injury  woiild  not  relieve  the  carrier  from  mak- 
ing full  compensation  for  the  real  injury  suffered.  So,  where  a 
female  passenger  who  was  pregnant  was  injured  in  a  collision 
of  cars,  it  was  held  that  the  carrier  was  liable  for  the  injury 
notwithstanding  the  fact  that  had  she  not  been  pregnant  she 
would  not  have  been  injured.' "  See,  also,  the  case  of  Louisville 
&  Nashville  R.  R.  Co.  v.  Daugherty,  108  S.  W.  336,  32  Ky.  Law 
Rep.  1392,  15  L.  R.  A.  (N.  S.)  740,  wherein  this  court  quoted 
with  approval  the  case  of  Brown  v.  Chicago  R.  Co.,  54  Wis.  342, 
11  N.  W.  356.  911,  41  Am.  Rep.  41,  where  a  pregnant  woman 
was  put  off  of  a  railway  train  at  the  wrong  place,  and  the  exer- 
tion of  walking  home  brought  on  a  sickness,  and  it  was  held  that 
the  railway  company  was  liable  for  the  full  damage,  although 
the  servants  in  charge  of  its  train  and  who  put  her  off  did  not 
know  the  state  of  her  health. 

It  is  next  argued  that  the  evidence  was  not  sufficient  to  justify 
the  conclusion  that  the  miscarriage  resulted  from  the  fact  that 
appellee  was  carried  by  her  destination  and  compelled  to  ride 
home.  In  support  of  this  position  the  evidence  of  a  physician 
who  testified  is  referred  to,  where,  in  answer  to  a  hypothetical 
question  as  to  whether  or  not  the  circumstances  detailed  in  the 
question  were  sufficient  to  cause  the  miscarriage,  he  answered 
'^possibly."  This,  however,  is  not  the  only  evidence  bearing  upon 
the  point.  It  is  shown  that  appellee  was  taken  sick  that  night 
with  backache,  breastache,  and  bearing-down  pains,  and  that 
these  were  premonitory  pains  and  indicated  a  likelihood  of  a 
miscarriage.  As  this  occurred  immediately  after  the  trip  which 
she  was  compelled  to  make,  and  continued,  though  at  times  she 
was  somewhat  better,  up  until  the  date  the  miscarriage  occurred, 
we  cannot  say  that  the  finding  of  the  jury  that  the  miscarriage 
was  the  proximate  result  of  the  trip  was  based  upon  no  evidence, 
or  was  flagrantly  against  the  evidence. 

It  is  also  contended  that  the  court  erred  in  permitting  appellee 
to  testify  that  the  manner  of  Conductor  Wright  was  rude  and 
insulting.  In  this  connection  the  exact  language  employed  is 
set  out,  and  it  is  insisted  that  the  language  itself  does  not  sup- 
port the  opinion  of  the  witness  that  the  conductor  was  rude  and 
insulting.  In  this  connection  we  are  referred  to  the  case  of 
Louisville  &  Nashville  R.  R.  Co.  v.  Summers,  118  S.  W.  926. 
In  that  case,  however,  we  held  that  such  evidence  was  admissible^ 
but  that  it  was  not  sufficient  to  justify  an  instruction  authoriz- 
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ing  punitive  damages  in  the  absence  of  facts  tending  to  show 
that  the  manner  of  the  conductor  was  rude  or  insulting.  Be- 
cause punitive  damages  were  allowed,  the  case  was  reserved.  In 
the  case  under  consideration,  no  instruction  was  given  authoriz- 
ing the  recovery  of  punitive  damages,  or,  in  fact,  any  damages 
on  account  of  the  manner  of  the  conductor.  It  is  manifest, 
therefore,  that  the  rule  announced  in  the  case  of  Louisville  & 
Nashville  Railroad  Co.  v.  i'ummerSj  supra,  does  not  support 
appellant's  contention.  Where  a  woman  is  carried  by  her  des- 
tination, and  is  compelled  to  drive  in  the  dark  back  to  her  home 
over  a  rough  road,  in  company  with  a  driver  who  is  i^ot  acquainted 
with  the  road,  and  the  road  is  so  bad  that  she  deems  it  best  for 
her  own  safety  to  get  out  of  the  vehicle  and  walk  a  portion  of 
the  way,  and  she  becomes  nervous  and  sick,  and  sufferers  with 
backache,  breastache,  and  bearing-down  pains  for  several  weeks, 
which  finally  end  in  a  miscarriage,  we  cannot  say  that  a  verdict 
for  $1,000  is  so  excessive  as  to  strike  us  at  first  blush  as  being 
the  result  of  prejudice  or  passion  on  the  part  of  the  jury. 

Other  alleged  errors  are  discussed  in  appellant's  brief,  but  we 
do  not  deem  them  of  sufficient  importance  to  justify  a  reversal 
of  this  case. 

Judgment  affirmed. 


Usury  v.  Watkins  et  a!. 

(Supreme  Court  of  North  Carolina,  April  20,  1910.) 
•      [67  S.  E.   Rep.  926.] 

Carriers — Injury  to  Passenger — Sudden  Jolts.* — If  the  engineer  of 
a  train  was  not  negligent  in  starting  it  with  a  jolt  so  that  a  passenger 
was  thrown  down  and  injured,  the  railroad  could  not  be  held  liable 
fcr  the  injury  resulting  from  such  act;  the  train  being  properly 
•equipped  with  air  brakes,  and  the  engineer  being  competent. 

Carriers — Passenger  on  Freight  Train — Assumption  of  Ristt—In 
taking  passage  on  a  freight  train,  a  passenger  assumes  the  usual  risks 
incident  to  traveling  on  such  trains  when  managed  by  prudent  and 
competent  men  in  a  careful  manner. 

Appeal  from  Superior  Court,  Granville  County;  Biggs,  Judge. 


♦See  first  foot-note  of  Boston  El-ev.  Ry.  Co.  r.  Smith  (C.  C.  A.\  32 
P  R.  R.  551,  55  Am.  &  Enj?.  R.  Cas..  X.  S.,  551;  last  foot-note  of  Nor- 
folk &  W.  Ry.  Co.  V.  Rhodes  (Va.),  31  R.  R.  R.  417,  54  Am.  &  Eng. 
R.  Cas.,  N.  S.,  417. 

tSee  last  paragraph  of  last  foot-note  of  Math  v.  Chicago  City  Ry. 
Co.  (111.),  34  R.  R.  R.  206,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  200;  first 
foot-note  of  Arkan«ns  Cont.  R.  Co.  z'.  Janson  (Ark.),  32  R.  R.  R.  481, 
55  Am.  &  Eng.  R.  Cas,,  N.  S.,  481. 
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Action  by  S.  H.  Usury  against  M.  L.  Watkins  and  the  South- 
em  Railway  Company.  Judgment  for  plaintiff  as  against  the 
railway  company,  which  appeals.     Reversed. 

Action  for  personal  injury  against  defendant  Watkins  as  the 
engineer  and  the  Southern  Railway  as  the  common  carrier  operat- 
ing a  freight  train  with  passenger  coach  attached  between  Ox- 
ford and  Keysville,  tried  at  November  term,  1909,  of  the  su- 
perior court  of  Granville  county.  Plaintiff  was  a  passenger, 
and,  while  standing  up  near  car  door  when  train  had  stopped  at 
a  water  tank,  the  train  was  started,  and,  as  plaintiff  testifies,  he 
was  thrown  down  and  injured.  At  conclusion  of  all  the  evidence 
plaintiff  stated  he  did  not  desire  or  ask  that  an  issue  be  sub- 
mitted as  to  engineer  Watkins.  There  was  a  verdict  and  judg- 
ment against  the  defendant  railway  company  from  which  it  ap- 
pealed. 

r.  T.  Hicks  and  A,  A,  Hicks,  for  appellant. 
B,  S.  Royster,  for  appellee. 

Per  Curiam.  The  assignments  of  error  present  two  ques- 
tions : 

( 1 )  Is  there  any  sufficient  evidence  of  negligence  ? 

(2)  In  view  of  the  action  of  plaintiff  in  respect  to  the  'de- 
fendant Watkins,  can  plaintiff  recover  of  his  principal  the  rail- 
way company? 

We  are  unanimous  in  the  opinion  that  there  is  no  sufficient 
evidence  of  negligence,  and  that  his  honor  should  have  so  held. 
The  train  was  a  long  freight  with  passenger  coach  attached  at 
end.  It  was  properly  equipped  with  air  brakes,  and  managed 
by  a  competent  engineer.  In  starting  the  train  and  taking  up 
the  slack,  it  is  conceded  that  much  jolting  and  jarring  is  inevita- 
ble. We  do  not  think  the  evidence  is  sufficient  to  show  that  the 
jolting  complained  of  was  due  to  the  negligence  of  the  engineer, 
or  could  have  been  reasonably  avoided  in  starting  so  long  a 
train,  or  that  the  engineer  managed  the  train  in  a  negligent 
manner.  We  are  somewhat  confirmed  in  this  view  by  the  action 
of  the  plaintiff  at  the  close  of  the  evidence,  who  was  manifestly 
unwilling  to  ask  a  verdict  against  the  engineer  Watkins  upon 
the  evidence.  If  the  engineer  was  not  guilty  of  negligence,  then 
upon  the  evidence  of  this  case  the  employer  could  not  be  held. 
Smith  V,  Railroad,  151  N.  C.  482,  66  S.  E.  435.  We  recur  to 
what  is  said  in  Marable  v.  Railway,  142  N.  C.  557,  55  S.  E.  355. 
"In  taking  passage  on  a  freight  train,  a  passenger  assumes  the 
usual  risks  incident  to  traveling  on  such  trains,  when  managed  by 
prudent  and  competent  men  in  a  careful  manner."  We  see  noth- 
ing that  takes  this  case  out  of  this  rule. 

In  this  view,  it  is  unnecessary  to  consider  the  second  ground 
so  elaborately  discussed  before  us. 

Error. 
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Coon  v,  Atchison,  T.  &  vS.  F.  Ry.  Co. 

(Supreme  Court  of  Kansas,  April  9,  1910.) 
[108    Pac.    Rep.    85.] 


Carriers — Injuries  to  Passengers — Contributory  Negligence — Pass- 
ing Between  Train  and  Station. — Persons  carried  on  a  freight  train  oi> 
v/hich  their  live  stock  is  in  transit,  in  going  to  and  fro  between  the 
caboose  and  a  depot,  are  not  absolved  from  the  duty  of  looking  and 
listening  when  about  to  cross  an  intervening  track,  their  obligation 
in  that  respect  being  greater  than  that  of  persons  passing  back  and 
forth  between  a  station  platform  and  a  passenger  train  that  has 
stopped  to  receive  and  discharge  passengers. 

Carriers — Injuries  to  Passengers — Contributory  Negligence — Ques- 
tion for  Jury. — In  a  personal  injury  action  against  a  railway  company 
there  was  evidence  tending  to  show  these  facts:  The  plaintiff  ac- 
companied live  stock  in  shipment;  he  was  told  to  wait  at  a  depot  un- 
til a  train  arrived  to  which  his  cars  were  to  be  attached,  and  to  be 
ready  to  take  it  there  at  any  time;  he  saw  it  approaching  on  a  track 
60  feet  away,  and  started  towards  it;  in  crossing  an  intervening  track 
he  was  struck  by  a  switch  engine  which  was  running  three  or  four 
miles  an  hour,  receiving  the  injury  on  account  of  which  he  sued;  :i 
shadow  prevented  the  engine  being  visible  to  him  until  it  had  reached 
a  point  within  45  feet  of  the  place  of  the  accident,  after  which  he 
could  have  seen  it  if  he  had  looked,  but  he  failed  to  do  so.  Held, 
that  whether  under  the  circumstances  his  failure  to  look  constituted 
contributory  negligence  was  a  question  of  fact  for  the  jury. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court  Elk  County ;  G.  P.  Aikman,  Judge. 

Action  by  S.  A.  Coon  against  the  Atchison,  Topeka  &  Santa 
Fe  Railway  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.    Reversed. 

Wm.  R,  Smith,  O.  J.  Wood  and  A.  A.  Scott,  for  appellant. 
Jackson  &  Darby,  for  appellee. 

Mason,  J.  The  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany appeals  from  a  judgment  in  a  personal  injury  action  brought 
against  it  by  S.  A.  Coon.  So  far  as  material  to  the  questions  of 
law  presented  the  facts  according  to  his  testimony  and  the  find- 
ings of  the  jury  were  as  follows:  He  accompanied  two  cars  of 
stock  which  he  shipped  from  Howard  to  Kansas  City,  riding 
on  a  drover's  pass.  At  about  8  o'clock  in  the  evening  he  reached 
Emporia,  where  his  cars  were  to  be  attached  to  a  train  from  the 
west  which  had  not  yet  arrived.  The  conductor  told  him  to 
wait  at  the  depot,  and  he  did  so  for  more  than  an  hour.  He 
asked  the  train  dispatcher  when  the  train  would  be  along,  and 
was  told  to  look  for  it  at  any  time  and  to  be  there  and  ready  to 
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take  it,  as  it  would  only  wait  about  a  minute.  Presently  he  saw 
his  train  approaching  and  started  for  the  track  on  which  it  was 
running,  so  as  to  take  the  caboose  when  it  should  be  opposite 
the  depot.  This  track  was  60  feet  from  the  door  of  the  waiting 
room,  and  to  reach  it  he  had  to  cross  another  track  which  was 
about  20  feet  nearer.  As  he  was  crossing  this  nearer  track  he 
was  struck  by  the  tender  of  a  switch  engine  backing  in  from  the 
east  and  received  the  injuries  on  account  of  which  he  sued.  By 
the  light  of  an  arc  lamp  he  could  have  seen  the  tender  if  he 
had  looked  toward  it  after  it  had  reached  a  point  45  feet  from  the 
place  of  the  accident.  Beyond  that  limit  the  track  was  obscured 
by  a  shadow.  The  speed  of  the  engine  was  not  found,  and. es- 
timates of  witnesses  varied  from  three  or  four  miles  an  hour 
to  as  fast  as  a  man  could  run. 

The  questions  presented    relate  to    contributory   negligence. 
The  principal  objection  to  the  judgment  is  based  upon  a  portion 
of  an  instruction  reading  as  follows :  "A  passenger  in  necessarily 
traveling  from  a  depot  to  reach  his  train,  and  who  is  compelled 
to  cross  an  intervening  railway  track  belonging  to  the  company 
over  the  road  of  which  he  is  traveling  as  a  passenger,  if  going 
the  direct  route  and  at  the  proper  time  and  to  take  the  proper 
train  for  him,  is  not  compelled  to  look  or  listen  before  going 
over  the  track."    In  so  charging  the  jury  the  trial  court  applied 
to  the  facts  of  this  case  the  rule  declared  in  Railway  Co.  v, 
McElroy,  76  Kan.  271,  91  Pac.  785,  13  L.  R.  A.  (N.  S.)  620, 
123  Am.  St.  Rep.  134,  the  substance  of  which  is  that  persons 
passing  back  and  forth  between  a  depot  platform  and  a  passenger 
train  which  has  stopped  to  receive  and  discharge  passengers  are 
relieved  from  the  obligation  to  look  for  an  approaching  train 
before  crossing  an  intervening  track.     Many  courts  reject  the 
rule  in  this  form,  holding  that  while  a  failure  to  look  under  such 
circumstances  is  not  negligence  as  a  matter  of  law,  the  jury  may 
decide  it  to  be  negligence  as  a  matter  of  fact.    See  notes  to  the 
MeElroy  Case,  in  13  L.  R.  A.  (N.  S.)  620,  and  123  Am.  St. 
Rep.  137;  also  Birmingham  Ry.,  etc.,  Co.  v,  Landrum,  153  Ala. 
192,  45  South.  198,  127  Am.  St.  Rep.  25,  and  Dieckmann  v. 
Chicago  &  N.  W.  Ry.  Co.   (Iowa)   121   N.  W.  676.     We  are 
aware  of  no  instance  of  the  application  of  the  rule  to  passengers 
on  a  freight  train,  and  do  not  think  it  can  properly  be  so  applied. 
A  freight  train  carries  passengers  only  incidentally.    Irregularity 
is  to  be  expected  in  the  time  of  its  arrival  at  a  station,  the  dura- 
tion of  its  stay,  and  its  location  during  the  interval.    A  person 
riding  upon  it  for  the  purpose  of  caring  for  stock  in  transit  may 
justly  be  required  to  take  precautions  for  his  own  safety  while 
going  to  and  from  the  caboose  that  are  not  exacted  of  one  pass- 
ing between  a  depot  platform  and  a  passenger  train.     "It  is 
obvious    *     *     *     that  the  precautions  required  of  railway  com- 
panies carrying  passengers  on  freight  trains,  in  affording  them 
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safe  and  convenient  means  to  get  on  and  off  such  trains,  are  not 
the  same  as  those  which  are  demanded  in  the  case  of  passenger 
trains."    Thomp.  Com.  on  L.  of  Neg.  §  2904. 

If  the  engine  which  caused  the  injury  was  running  at  the  rate 
of  only  three  or  four  miles  an  hour,  there  was  a  considerable 
interval  after  it  had  emerged  from  the  shadow  in  which  by  look- 
ing in  that  direction  the  plaintiff  could  have  seen  it  before  at- 
tempting to  cross  the  track.  Whether  his  failure  to  look  at  that 
time  constituted  negligence  was  the  vital  question  in  the  case. 
By  instructing  the  jury  that  one  in  his  situation  was  absolved 
from  the  duty  of  looking,  the  trial  court  took  this  question  from 
them  and  answered  it  in  the  negative.  The  remainder  of  the 
instruction  did  not  in  this  respect  modify  the  effect  of  the  part 
already  quoted.  It  read :  "But  nevertheless  it  is  his  duty  upon 
arriving  at  the  track  to  cross  over  it  if  there  is  no  apparent 
danger,  and  he  has  no  right  when  knowingly  upon  such  track  to 
linger  thereon  and  neglect  to  use  his  judgment  and  faculties 
and  close  his  mind  and  reason  to  all  sense  of  danger,  and  if  he 
does  carelessly  and  negligently  linger  on  the  track,  or  carelessly 
and  negligently  walk  along  between  the  rails,  and  an  injury 
follows  to  him  by  reason  of  such  carelessness  and  negligence, 
when  if  he  had  used  reasonable  care  he  would  not  have  been  in- 
jured, then  in  such  case  he  cannot  recover."  This  allowed  the 
jury  to  find  that  the  plaintiff  was  chargeable  with  contributory 
negligence  in  having  lingered  on  the  track  or  in  having  walked 
between  its  rails,  but  not  in  having  failed  to  look  before  at- 
tempting to  cross  it. 

The  railway  company  also  contends  that  the  court  should  have 
instructed,  in  substance,  that,  if  by  looking  up  the  track  just  be- 
fore attempting  to  cross  it  the  plaintiff  could  have  seen  the  ap- 
proaching engine,  his  failure  to  do  so  would  bar  a  recovery.  A 
case  might  arise  in  which  a  passenger  on  his  way  to  the  caboose 
of  a  freight  train  would  be  held  to  the  same  requirements  that 
are  imposed  upon  a  traveler  seeking  to  cross  a  railroad  at  a  high- 
way, but  we  do  not  think  the  situation  here  presented  justifies 
so  rigid  a  rule.  The  plaintiff's  shipping  contract  contained  these 
provisions,  among  others,  regarding  his  conduct:  "Will  not  be 
upon  or  attempt  to  cross  any  track  while  switching  is  being  or 
is  about  to  be  done  thereon,  but  will  first  use  every  effort  to  as- 
certain whether  it  is  safe  to  go  upon  or  cross  such  track  or  tracks. 
Will  be  advised  that  freight  trains  do  not  stop  at  stations  or 
other  places  where  it  is  usually  made  safe  to  alight  from  trains, 

*  *  *  and  will  therefore  not  attempt  to  alight  from  the  ca- 
boose or  car     *     *     *     without  first  making  careful  examination 

*  *  *  and  first  determine  *  *  *  that  it  is  safe  to  step 
down."  These  agreements  serve  to  illustrate  how  the  attitude 
of  the  passenger  is  affected  by  the  character  of  the  train  on 
which  he  rides,  but  we  do  not  perceive  that  they  have  a  direct 
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bearing  upon  the  plaintiff's  obligations  under  the  facts  already 
stated. 

The  judgment  is  reversed  and  a  new  trial  ordered.     All  the 
Justices  concurring. 


Denver  &  R.  G.  R.  Co.  v.  Derry. 

(Supreme  Court  of  Colorado,  April  4,  1910.) 

[108    Pac.    Rep.    172.] 

Carriers — Injuries  to  Passenger — Riding,  on  Pass. — A  carrier  can- 
i:Ot  claim  that  its  liability  for  injuries  to  a  passenger  was  only  that 
which  was  due  to  one  riding  on  a  pass  because  the  passenger  had  a 
ticket  issued  by  the  railroad  to  another,  and  by  him  given  to  the  pas- 
senger, since  it  would  be  presumed  in  the  absence  of  contrary  evi- 
dence that  the  company  received  consideration  for  it. 

Carriers — Infirm  Piassengers — Duty  to  Receive.* — A  carrier  is  not 
bound  to  receive  as  a  passenger  one  who  is  helpless  or  blind  or  other- 
wise incapable  of  properly  caring  for  himself  unless  accompanied  by 
a  competent  attendant. 

Carriers — Infirm  Passengers — Care  Required  by  Them. — The  care 
to  be  observed  by  one  who  is  blind,  traveling  alone  on  railroad  trains, 
is  greater  than  that  required  of  one  without  such  infirmity. 

Carriers — Infirm  Passengers — Care  Required.* — Where  a  carrier 
accepts  a  blind  man  without  an  attendant  as  a  passenger,  it  must  use 
at  least  reasonable  care  and  diligence  for  his  safety. 

Carriers — Negligence  of  Carrier — Contributory  Negligence — Ques- 
tion for  Jury. — In  an  action  for  injuries  to  a  blind  passenger,  whether 
the  passenger  was  negligent,  and  whether  the  employees  of  the  car- 
rier were  negligent,  held,  under  the  evidence,  for  the  jury. 

Carriers — Blind  Passenger — Contributory  Negligence.f — Where  a 
blind  passenger  asked  a  Pullman  porter,  telling  him  that  he  was  blind, 
to  assist  him  into  a  sleeping  car,  and  the  porter  took  hold  of  his  arm? 
?nd  put  him  on  the  steps,  plaintiff  was  not  negligent  in  feeling  hia 
way  along  the  car  up  the  steps  until  he  reached  what  he  thought  was 
a  door  but  w^hich  was  in  fact  the  open  space  on  the  other  side  of  the 
car,  whereby  he  fell  and  was  injured,  since  he  was  entitled  to  con- 

*See  first  foot-note  of  Illinois  Cent.  R.  Co.  v.  Allen  (Ky.),  20  R.  R. 
^.  149.  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  149;  foot-note  of  Mercer  v.  Cin- 
cinnati Northern  R.  Co.  (Mich.),  28  R.  R.  R.  615,  51  Am.  &  Eng.  R. 
Cas.,  X.  S„  615;  foot-note  of  Sullivan  v.  Seattle  Elec.  Co.  (Wash.), 
3-^.  R.  R.  163,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  163. 

tSec  last  paragraph  of  last  foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v. 
Oliver  (Ark.).  34  R.  R.  R.  191,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  191; 
first  head-note  of  Illinois  Cent.  R.  Co.  v.  Daniels  (Miss.).  34  R.  R.  R. 
196.  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  196. 
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elude  that  the  porter,  knowing  of  his  infirmity,  would  watch  him  and 
guide  his  movements. 

Carriers — Sleeping  Cars — Employees — Liability  of  Carrier4 — ^When 
a  sleeping  car  which  belongs  to  a  separate  corporation  is  attached  to 
and  becomes  part  of  the  train  of  a  railroad  company,  the  employees 
of  the  sleeping  car  company  are,  as  to  the  passengers  of  the  railroad 
company  riding  on  the  sleeping  car,  to  be  regarded  as  employees  of 
the  railroad  company  for  whose  negligent  acts  the  railroad  company 
itself  is  liable. 

Carriers — Detached  Sleeping  Cars — Injuries  to  Passenger — Negli- 
gence of  Employee. — With  the  knowledge  of  a  railroad  company,  it 
was  customary  for  a  sleeping  car  company  to  have  its  sleeper  ready 
for  passengers  of  the  railroad  company  before  the  train  to  which  it 
was  to  be  attached  arrived.  A  blind  passenger,  having  a  through 
ticket,  changed  cars  at  a  station  where  a  sleeping  car  was  ready  and 
having  a  berth  therein,  the  porter  of  the  train  on  which  he  had  ar- 
rived took  him  over  to  the  porter  of  the  sleeping  car  who  was  in- 
formed of  his  blindness,  and  through  his  negligence  the  passenger 
was  injured  while  attempting  to  go  to  his  berth.  Held,  that  the  porter 
of  the  sleeping  car  was  an  employee,  as  to  the  passenger  of  the  rail- 
road company,  and  it  was  liable  for  the  injury,  though  the  sleeping 
tar  was  not  attached  to  any  train. 

Carriers — Injuries  to  Passenger — Changing  Cars — Continuing 
Duty.f — The  passenger  was  at  all  times  a  passenger,  since  there  is  a 
continuing  duty  on  the  carrier  to  provide  the  passenger  safe  passage 
from  the  train  to  the  depot,  and  from  the  depot  to  the  sleeping  car. 

Appeal  from  District  Court,  Chaffee  County;  Morton  S. 
Bailey,  Judge. 

Action  by  Robert  J.  Derry  against  the  Denver  &  Rio  Grande 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Vaile  df  Waterman,  Elroy  N,  Clark  and  C.  A.  Cfiamberlin 
{Wm,  W,  Field,  of  counsel),  for  appellant. 
Potter  &  Banks  {Floyd  F.  Walpole,  of  counsel),  for  appellee. 

Campbell,  J.  From  a  judgment  rendered  against  the  de- 
fendant railroad  company  in  favor  of  plaintiff,  Derry,  as  com- 
pensation for  personal  injuries  suffered  by  him  as  the  result  of 
the  negligence  of  its  employees,  this  appeal  is  prosecuted.  Derry 
is,  and  for  many  years  has  been,  totally  blind.  He  is  a  merchant 
living  in  Ouray,  Colo.,  and  often  traveled  upon  defendant's  rail- 
road in  carrying  on  his  business,  and  was  well  known  to  de- 
fendant's conductors  and  trainmen,  who  were  aware  of  his  in- 

tSee  last  foot-note  of  Campbell  v.  Seaboard  A.  L.  Ry.  (S.  Car.),  33 
R.  R.  R.  230,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  230. 

§  Sec  first  foot-note  of  Powers  v.  Connecticut  Co.  (Conn.),  34  R.  R- 
R.  434,  LI  Am.  &  Eng.  R.  Cas.,  X.  S.,  434. 
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firmity.    He  boarded  defendant's  train  at  Ouray,  Colo.,  for  a 
journey  to  Denver,  having  a  round-trip  first-class  railroad  ticket. 
The  first  part  of  the  journey  was  by  a  narrow  gauge  train  from 
Ouray  to  Salida.    The  second  part  by  a  standard  gauge  train  from 
Salida  to  Denver.    At  Salida,  through  passengers  left  the  narrow 
gauge  train,  which  arrived  about  8:30  p.  m.,  and  had  to  wait 
there  about  an  hour  and  half  for  a  through  train  from  the  West, 
which  carried  the  narrow  gauge  passengers  thence  to  Denver. 
At  Montrose,  en  route  to  Salida,  plaintiff  bought  of  defendant's 
agent  a  berth,  which  entitled  him  to  accommodations  in  a  Pullman 
palace  sleeping  car,  which,  though  owned  by  another  company 
and  managed  and  cared  for  by  its  own  employees,  was  to  be  at- 
tached to,  and  ^form  part  of,  defendant's  train  from  Salida  to 
Denver.    It  was  customary  for  defendant  to  carry  on  its  west- 
bound trains  from  Denver  a  standard  gauge  sleeping  car,  which 
was  taken  off  at  Salida  and  left  standing  near  the  depot  on  one 
of  defendant's  tracks  in  its  yards,  to  be  attached  to  defendant's 
east-bound  train  leaving  Salida  for  Denver  about  10  o'clock  at 
night    Defendant's  train  reached  Salida  on  schedule  time.    He 
alighted  therefrom,  with  the  help  of  the  porter  of   the  train, 
having  previously  requested  the  porter  to  take  him  to  his  sleep- 
ing car,  and  stood  waiting  by  the  side  of  the  car  until  the  porter 
had  finished  his  duties  in  connection  with  assisting  other  pas- 
sengers.   It  was  a  general  custom  of  defendant,  or  the  Pullman 
employees,  with  which  the  traveling  public,  including  plaintiff, 
was  familiar,  to  open  this  sleeping  car  and  have  it  ready  for  the 
reception  of  passengers  from  the  narrow  gauge  train  destined  to 
Denver,  and  who  were  supplied  with  tickets  therefor,  immediately 
upon  their  arrival,  without  requiring  them  to  sit  in  the  railway 
station  or  depot  till  the  arrival  of  the  connecting  train  from  the 
West.     Whether  this  custom  was  adopted  by  the  sleeping  car 
company  upon  its  own  initiative,  or  at  the  request  of  the  railroad 
company,  is  not  important.     It  was  known  to  and  recognized  by 
the  railroad  company,  and  there  is  no  evidence  that  it  ever  had 
objected  thereto.     Upon  the  night  in  question,  after  all  the  pas- 
sengers had  alighted  from  the  narrow  gauge  car  upon  its  ar- 
rival at  Salida,  and  defendant's   train  porter  had  finished  his 
duties  in  connection  therewith,  in  compliance  with  the  previous 
request,  he  assisted  plaintiff  and  accompanied  him  to  the  sleep- 
ing car,  which  was,  as  usual,  standing  on  a  side  track  and  ready 
for  ticket  holders,  and  which  was  to  be  attached  to  and  form  a 
part  of  defendant's  east-bound  train  to  Denver  upon  its  arrival 
from  the  West,  and  the  train  porter  delivered  plaintiff  to  the 
Pullman  porter,  who  was  standing  by  its  steps,  at  the  end  where 
the  passengers  were  to  enter,  with  a  lighted  lantern  in  his  hand, 
ready  to  assist  passengers  supplied  with  berth  tickets.  There  is 
some  question  as  to  whether  the  Pullman  conductor  was  present. 
However  that  may  be,  the  Pullman  porter  was  informed  by  the 
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plaintiff  himself  that  he  was  blind,  and  a  request  was  made  of 
him  by  plaintiff  in  which  another  person  present  joined,  for  as- 
sistance into  the  car.  The  Pullman  porter  took  hold  of  plaintiff's 
elbows  and  assisted  him  upon  the  lower  step  of  the  platform 
leading  into  the  sleeping  car.  Plaintiff  was  carrying  his  over- 
coat thrown  over  his  left  arm  and  carrying  his  hand  bag  in  his 
right  hand.  Believing,  as  he  says,  that  the  passageway  into  the 
car  was  safe  and  unobstructed,  and  supposing  that  he  was  being 
watched  and  guided  by  the  Pullman  porter,  plaintiff  proceeded 
up  the  steps,  feeling  his  way  along  as  best  he  could.  When  he 
reached  what  seemed  to  him  to  be  the  proper  opening  from  the 
platform  into  the  car,  he  stepped  into  the  same,  but  it  proved  to 
be  the  passageway  from  the  end  of  the  platform  away  from  the 
door  of  the  car  instead  of  into  it,  the  same  having  been  left  open 
and  not  closed  by  a  gate  as  was  the  usual  custom  at  such  times. 
The  result  was  that  plaintiff  fell  violently  between  the  tracks 
and  received  the  injuries  to  his  arm  for  which  he  asks  compen-  • 
sation  in  this  action.  The  particular  acts  of  negligence  upon 
which  he  relies,  as  stated  in  the  complaint,  are  that  the  Pullman 
porter,  knowing  of  his  infirmity,  did  not  accompany  him  up  the 
steps  and  into  the  car,  or  watch  and  guide  his  movements,  and 
that  defendant,  through  its  employees,  was  negligent  in  that  the 
gate  was  not  closed,  which,  had  it  been  in  its  proper  place,  would 
have  prevented  him  from  stepping  from  the  front,  or  end,  of 
the  platform  of  the  car. 

As  a  preliminary  objection,  defendant,  upon  this  review,  con- 
tends that  its  liability  to  plaintiff  is  only  that  which  was  due 
him  as  a  passenger  riding  on  a  free  pass,  which  relation  thereby 
created,  if  it  does  not  entirely  relieve  defendant  of  all  liability 
for  negligence,  imposes  a  duty  different  from  that  which  rests 
upon  it  towards  a  passenger  for  hire.  The  record  does  not 
present  such  a  case.  Plaintiff  had  in  his  possession  a  first-class 
round-trip  ticket  from  Ouray  to  Denver  on  defendant's  road. 
He  did  not  himself  purchase  this  ticket  or  pay  the  railroad  com- 
pany directly  therefor.  It  was  issued,  however,  by  the  railroad 
company  to  another  person  and  by  him  delivered  to  plaintiff. 
Whether  the  railroad  company  received  a  consideration  for  the 
ticket  the  record  does  not  disclose,  but,  in  absence  of  proof  to 
the  contrary,  we  are  entitled  to  presume  that  it  did.  Counsel 
are  mistaken  in  supposing  that  they  made  an  offer  to  show  the 
nature  of  the  transaction  concerning  the  ticket,  or  that  a  claim 
was  made  below  that  the  ticket  was  issued  by  the  company  and 
received  by  plaintiff  as  a  gratuity.  The  case  therefore  is  as  if 
plaintiff  was  a  passenger  for  hire.  The  agents  of  the  railroad 
company  took  his  ticket  when  he  presented  it  for  passage,  and  he 
was  entitled  to  the  care  and  protection  which  the  contract  for 
carriage,  evidenced  by  the  ticket,  gave  him. 

It  may  be  that  a  railroad  company  is  not  bound  to*  receive  as 
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a  passenger  one  who  is  helpless  or  blind,  or  otherwise  incapable 
of  property  caring  for  himself,  unless  accompanied  by  a  compe- 
tent attendant.  It  may  also  be  true  that  the  care  to  be  observed 
by  one  who  is  blind,  traveling  alone  upon  railroad  trains,  is 
greater  than  that  required  of  one  without  such  infirmity.  But 
when  the  railroad  company  accepts  as  a  passenger  one  whom  it 
knows  to  be  incapable  of  taking  proper  care  of  himself,  and  who 
has  no  attendant,  it  must  certainly  use  at  least  reasonable  care 
and  diligence  for  his  safety,  and,  if  it  fails  to  do  so,  it  is  negli- 
gent. Hanks  v,  C.  &  A.  Ry.  Co.,  60  Mo.  App.  274.  No  greater, 
or  different,  liability  was  imposed  pn  defendant  at  the  trial. 

The  objections  to  the  rulings  of  the  court  in  admitting  and 
rejecting  evidence  and  certain  alleged  rulings  upon  the  plead- 
ings and  to  the  verdict  are  not  of  sufficient  importance  to  merit 
separate  discussion.  If  there  was  no  error  with  respect  to  the 
assignments  of  negligence  of  defendant,  and  of  contributory 
negligence  of  plaintiff ,  and  to  the  rulings  and  instructions  of  the 
court  with  reference  to  the  liability  of  defendant  for  the  acts 
of  employees  of  the  sleeping  car  company,  none  of  the  other  rul- 
ings of  the  court  constitute  error. 

We  discuss  the  questions  of  negligence  together.  It  is  said 
by  defendant  that  plaintiff,  knowing  of  his  physical  infirmity  and 
of  the  dangers  attending  his  movements  in  getting  upon  the  car, 
was  guilty  of  contributory  negligence  in  attempting  to  enter  the 
car  without  the  active  and  continuous  assistance  of  the  Pullman 
porter;  and  it  is  further  said,  but  not  very  seriously  argued, 
that  negligence  on  the  part  of  the  Pullman  porter  was  not  es- 
tablished. Whether  or  not,  in  the  circumstances  disclosed  by 
the  evidence,  negligence  of  defendant  and  contributory  negli- 
gence of  plaintiff  was  established  was  rightly  submitted  to  the 
jury,  which  found  against  defendant  upon  both  issues.  We 
might  rest  the  discussion  of  this  assignment  solely  upon  that 
proposition.  We  say,  however,  that,  upon  the  uncontradicted 
evidence,  the  affirmative  defense  of  contributory  negligence  was 
not  proved.  When  plaintiff  asked  the  Pullman  porter  to  assist 
him  into  the  car,  and  the  latter  took  hold  of  his  arms  and  put 
him  upon  the  step,  being  bKnd,  and  the  porter  knowing  it,  plain- 
tiff was  justified  in  believing  that  the  porter  was  watching  his 
movements  and  would  see  that  he  did  not  step  off  the  end  of 
the  car,  but  would  pass  safely  through  the  open  door  and  into 
the  car  to  his  seat.  He  might  well  conclude  that  the  porter,  know- 
ing of  his  physical  infirmity,  would  watch  him  closely  and  guide 
Ws  movements  either  by  a  word  of  warning,  or  by  being  in  a 
position  where  he  could  touch  him  and  properly  guide  his  move- 
ments. Putting  it  as  mildly  as  the  facts  justify,  we  say,  also, 
that  the  porter,  knowing  of  plaintiff's  blindness,  was  guilty  of 
reprehensible  negligence  in  suffering  plaintiff  to  proceed  up  the 
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platform  steps  without  even  cautioning  him,  or  watching  him, 
or  guiding  his  movements.  ■        . 

The  chief  ground  relied  upon,  for  reversal  is  that  the  railrdad 
company  is  not  liable  for  the  negligent  acts  of  the  employees  of 
the  sleeping  car  company.  It  is,  of  course,  conceded  that,  under 
the  doctrine  of  Penn.  Co.  v,  Roy,  102  U.  S.  451,  26  L.  Ed.  141, 
when  a  sleeping  car  which  belongs  to  a  separate  corporation  is 
attached  to,  and  becomes  part  of,  the  train  of  a  railroad  company, 
the  employees  of  the  sleeping  car  company  are,  as  to  the  passen- 
gers of  the  railroad  company  riding  in  the  sleeping  car,  to  be  re- 
garded as  employees  of  the  railroad  company,  for  whose  negli- 
gent acts,  which  concern  the  safety  of  transportation  of  passen- 
gers, the  railroad  company  itself  is  liable.  But  it  is  strenuously 
argued  that  the  doctrine  has  not  been,  and  cannot  be,  legitimately 
extended  to  the  present  case.  To  our  minds  the  doctrine  of  the 
Roy  Case  is  clearly  applicable,  and  is  but  the  logical  extension 
of  a  recognized  rule  of  master  and  servant.  The  contract  be- 
tween plaintiff  and  the  railroad  company,  by  which  he  was  en- 
titled to  be  carried  from  Ouray  to  Denver,  was  but  partly  per- 
formed when  the  narrow  gauge  train  reached  Salida.  He  cer- 
tainly was  a  passenger  up  to  the  time  he  alighted  from  the  train 
upon  its  arrival  at  that  station.  The  journey,  however,  was  in- 
complete, and  a  part  of  the  contract  was  still  to  be  performed. 
Had  plaintiff  been  taken  by  defendant's  train  porter  from  the 
narrow  gauge  train  to  defendant's  railway  station  or  depot,  he 
certainly  would  have  been  a  passenger  while  going  there,  and 
would  have  continued  to  be  a  passenger  all  the  time  he  was 
waiting  there  for  the  arrival  of  the  east-bound  train  which  would 
take  him  from  Salida  to  Denver,  the  second  stage  of  the  journey. 
Since  it  clearly  appears  that,  with  the  knowledge  and  tacit  ap- 
proval of  the  railroad  company,  the  sleeping  car  company  opened 
its  sleeping  car  for  the  reception  of  passengers  from  the  narrow 
gauge  car  immediately  upon  their  arrival,  which  obviated  the 
necessity  of  waiting  in  the  railway  station  till  the  arrival  from 
the  West  of  the  connecting  train,  and  the  porter  of  the  sleeping 
caV  was  standing  at  the  platform  steps  with  lantern  in  hand  wait- 
ing to  assist  such  passengers  to  enter  the  sleeping  car,  plaintiff 
was  a  passenger  of  defendant  in  going  from  the  narrow  gauge 
to  the  sleeping  car,  and  during  his  movements  in  passing  up 
the  steps  and  into  the  car.  Being  a  passenger,  it  was  defendant's 
duty  to  take  reasonable  precautions  for  his  safety  and  comfort. 
When  defendant's  train  porter  accompanied  plaintiff  to  the  sleep- 
ing car  and  turned  him  over  to  the  Pullman  porter,  the  latter, 
in  assisting  passengers  into  the  sleeping  car,  was  acting  as  the 
agent  and  employee  of  the  railroad  company  in  the  same  sense, 
and  to  the  same  extent,  that  he  would  be,  had  the  sleeping  car 
been  actually  attached  to  defendant's  train  after  the  train  had 
been  made  up  and  was  moving  on  the  railroad  tracks  on  its  way 
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from  Salida  to  Denver,  because  such  act  of  assistance  concerned 
the  safety  and  transportation  of  a  passenger.    There  is  the  same 
reason  for  saying  that  plaintiff  was  a  passenger  of  defendant 
company  from  the  moment  of  his  arrival  in  Salida  until  the 
Connecting  standard  gauge  train  from  Salida  to  Denver  started 
On  its  journey,  as  for  saying  that  he  was  a  passenger  continuously 
{between  Ouray  and  Salida,  or  between  Salida  and  Denver.    The 
defendant  was   under  the  same  obligation  with  respect  to  his 
safety  throughout  the  entire  journey  as  for  any  particular  por- 
tion thereof.     In  D.  &  R.  G.  R.  R.  Co.  v.  Hodgson,  18  Colo. 
117,  31  Pac.  954,  and  A.,  T.  &  S.  F.  R.  Co.  v.  Shean  et  aL,  18 
Colo.  368,  33  Pac.  108,  20  L.  R.  A.  729,  this  court  has  held  that 
the  duty  of  sl  common  carrier  does  not  cease  upon  the  arrival 
of  its  train  at  the  place  of  a  passenger's  destination,  but  there  is 
a  continuing'  duty  resting  upon  the  carrier  in  providing  the  pas- 
senger safe  passage  from  the  train  to  the  platform  of  the  depot. 
The  same  obligation,  of  course,  rests  upon  the  carrier  in  pro- 
viding a  safe  passage  for  the  passenger  in  going  from  the  depot 
to  the  train  to  take  passage  thereon,  and  in  and  about  the  plat- 
forms, and,  as  in  this  case,  in  providing  for  his  safety  in  going 
irom  one  connecting  train  to  another,  which  it  is  necessary  for 
the  passenger  to  do  in  order  to  complete  his  journey.    We  have 
no  hestitation  in  extending  the  doctrine  of  the  Roy  Case  to  the 
case  made  by  the   evidence  in  the  case  in  hand.     We  think  the 
following  authorities  also  in  principle  sustain  our  conclusion :  4 
Elliott  on  Railroads   (2d  Ed.)  §§  1579,  1625,  1640;  H.  &  S.  F. 
I.R.R.  V,  Martin,   U  111.  App.  386;  B.  &  O.  R.  R.  Co.  v.  State, 
^c,  GO  Md.  449 ;   Shannon  v,  Boston  &  A.  R.  Co.,  78  Me.  52,  2 
MV678.  See    also,  7  Rapalje  &  Mack's  Digest  of  Railway  Law, 
140;Dwinelle  -z^.    N.  Y.  C.  &  H.  R.  R.  Co.,  120  N.  Y.  117,  24 
X.E.319,  8  L.  R.  A.  224,  17  Am.  St.  Rep.  611. 
Affirmed. 
Steele,  C.  J.,  and  Musser,  J.,  concur. 
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(Supreme  Court  of  Alabama,  Feb.  26,  1910.) 

[52    So.    Rep.    57.] 

Corporations — Personal  Injuries — Actions — Place  of  Injury— Venue 

— Under  Code  1907,  §  6112,  requiring  actions  for  personal  injuries 
against  a  corporation  to  be  brought  in  the  county  where  the  injury 
occurred  or  where  plaintiff  resides,  if  the  corporation  does  business 
there,  it  is. sufficient  if  the  injury  occurred  partly  within  a  county,  in 
order  to  sue  the  corporation  there. 

Corporations — Actions — ^Venue — Personal  Injuries — Residence  of 
PlaintifiF. — It  is  sufficient  under  Code  1907,  §  6112,  requiring  actions 
for  personal  injuries  against  a  corporation  to  be  brought  in  the  county 
where  the  injury  occurred  or  where  plaintiff  resides,  if  the  corpora- 
tion does  business  there,  if  plaintiff  resides  in  the  county  of  the  venue 
when  the  suit  is  begun  against  a  corporation,  though  not  at  the  time 
of  the  injury. 

Carriers — Passengers — Relation — Carriage  of  Railway  Postal 
Clerks.* — Mail  agents,  postal  clerks,  and  express  messengers  are  pas- 
sengers on  the  train  on  which  they  ride  while  working,  and  while  they 
cannot  rely  upon  the  contract  between  the  carrier  and  the  government 
to  impose  a  liability  on  the  carrier  in  their  favor,  they  may  rely  upon 
the  legal  duty  of  one  undertaking  to  perform  even  a  gratuitous  service 
to  exercise  the  care  which  the  nature  of  the  undertaking  requires. 

Carriers — Passengers — Company's  Duty — Equipment.! — A  railroad 
company  must  warm  its  coaches  for  the  safety  and  comfort  of  passen- 
gers, and  its  duty  extends  to  mail  cars  in  which  postal  clerks  ride,  in 
the  absence  of  contract  exempting  them  from  doing  so. 

Carriers — Passengers — Injuries — Contributory  Negligence.^: — A  pas- 
senger cannot  recover  for  illness  caused  by  failure  to  heat  the  coach, 
if  his  contributory  negligence  proximately  caused  the  injury, 
and  the  passenger's  failure  to  protect  himself  from  unnecessary  cold 
or  provide  sufficient  clothing  may  or  may  not  be  contributory  negli- 
gence according  to  the  circumstances. 

Negligence — Contributory  Negligence — Proximate  Cause. — In  de- 
termining the  right  to  recover  for  personal  injuries,  the  question 
is  whether  the   damages   were   caused  entirely  by   defendant's  negli- 


*See  second  foot-note  of  Chicago,  etc.,  Ry.  Co.  v.  Hostetter  (Ind.), 
30  R.  R.  R.  242,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  242;  first  foot-note  of 
Lewis  V.  Pennsylvania  R.  Co.  (Pa.),  30  R.  R.«R.  59,  53  Am.  &  Eng. 
R.  Cas.,  N.  S.,  59;  second  foot-note  of  Birmingham,  etc.,  Co.  v.  Sav- 
age (Ala.),  29  R.  R.  R.  779,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  779. 

tSee  extensive  note,  3  R.  R.  R.  154,  26  Am.  &  Eng.  R.  Cas.,  N.  S-r 
154. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of  a 
person  injured  by  the  negligence  of  another  to  minimize  his  damage* 
see  first  foot-note  of  White  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  31 
R.  R.  R.  768,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  768. 
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j,cnce  or  whether  plaintifFs  negligence  so  contributed  to  his  injury 
that,  except  for  such  negligence,  the  injury  would  not  have  happened. 
Carriers— Passengers — Injuries — Contributory  Negligence. — Since  a 
postal  clerk  is  required  by  act  of  Congress  to  remain  in  the  mail  car 
while  on  duty,  he  is  not  prima  facie  guilty  of  contributory  negligence 
precluding  recovery  for  illness  by  remaining  in  the  car  knowing  that 
it  is  so  insufficiently  heated  as  to  be  uncomfortable. 

Carriers— Passengers — Actions — Admission  of  Evidence. — In  an 
action  by  a  railroad  postal  clerk  against  a  railroad  company  for 
damages  for  illness  caused  by  defendant's  failure  to  heat  its  mail  car, 
plaintiff  could  show  that  the  car  was  wet  and  damp  as  tending  to 
show  that  it  would  be  uncomfortable. 

Carriers — Passengers — Injuries — Actions — Admission    of    Evidence. 

— In  an  action  by  a  railroad  postal^  clerk  for  damages  caused 
by  illness  due  to  working  in  an  unheated  car,  plaintiff  could  testify 
as  to  his  duties  as  postal  clerk  in  the  car  and  how  long  he  was  com- 
pelled to  remain  therein. 

Carriers — Passengers — Injuries — Actions — Admission    of    Evidence. 

— In  an  action  by  a  railroad  postal  clerk  for  damages  caused 
by  illness  resulting  from  a  railroad  company's  failure  to  heat  a  mail 
cur,  plaintiff  could  show  that  he  complained  to  defendant  of  the  un- 
luated  condition  of  the  car  to  show  actual  notice. 

Carriers — ^Passengers — Injury — Actions — ^Admission  of  Evidence. — 
In  an  action  by  a  railroad  postal  clerk  against  a  railroad  company  for 
damages  resulting  from  illness  caused  by  failure  to  heat  the  mail  car 
in  which  plaintiff  worked,  evidence  that  plaintiff  was  a  "chronic 
kicker"  was  properly  excluded. 

Carriers— Passengers — Injuries — ^Actions — Admission  of  Evidence 
—Irrelevancy. — In  an  action  by  a  railroad  postal  clerk  for  dam- 
ages caused  by  illness  from  failure  to  heat  the  mail  car  in  which  he 
worked,  evidence  as  to  the  temperature  of  the  express  car  in  the 
same  train  was  not  relevant,  where  it  appeared  that  the  express  and 
mail  cars  were  heated  differently  in  some  respects,  though  each  con- 
tained steam  pipes  from  the  engine,  and  the  evidence  showed  that  the 
mail  car,  was  cold  while  the  express  car  was  comfortable. 

Carriers—Injury  to   Passenger — Evidence — Other   Actions. — In   an 

action  for  damages  by  illness  occurring  on  three  days  in  January, 
defendant  could  not  show  that  plaintiff  brought  another  suit  against 
U  to  recover  for  illness  occurring  thereafter  in  February. 

Trial— Instructions — Requests — Applicability  to  Evidence. — In  a 
passenger's  action  for  illness  caused  by  a  railroad  company's  failure 
to  heat  the  car,  where  there  was  no  evidence  that  the  illness  was 
caused  by  insufficient  clothing,  a  charge  directing  a  verdict  for  de- 
fendant if  it  was  so  caused  was  properly  refused. 

Carriers  —  Passengers  —  Injuries  —  Pleading  —  Contributory  Negli- 
8«ice— Necessity* — In  an  action  by  a  railroad  mail  clerk  for  damages 
^y  illness  because  of  a  railroad  company's  failure  to  heat  the  mail 
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car  in  which  plaintiff  worked,  defendant  could  not  rely  on  plaintiff's 
contributory  negligence  in  wearing  insufficient  clothing  unless  it  was 
pleaded.  « 

Appeal  from  Circuit  Court,  Walker  County;  A.  O.  Lane, 
Judge. 

Action  byC.  F.  Harrington  against  the  Southern  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

The  pleadings  and  the  facts  are  sufficiently  set  out  in  the 
opinion  of  the  court.  The  following  charges  were  refused  to  the 
defendant:  (1)  "The  court  charges  you  that  if  you  are  rea- 
sonably satisfied  from  the  evidence  that  plaintiff's  injuries  were 
proximately  caused  by  inadequate  clothing,  worn  by  plaintiff, 
to  meet  the  demands  of  the  season  and  climate,  you  must  find 
for  the  defendant."  Charges  9  and  10  were  the  affirmative 
charges  as  to  the  third  and  fourth  counts.  (11)  "The  court 
charges  you  that  if  you  believe  from  the  evidence  that  the  cold 
condition  of  the  car,  as  complained  of  by  the  plaintiff,  was  due 
to  unusual  cold  weather,  and  that  plaintiff  made  no  complaint  to 
those  in  charge  of  the  train,  and  made  no  effort  to  remedy  or 
have  remedied  the  condition  of  the  car,  you  must  find  for  the 
defendant."  (12)  "If  you  are  reasonably  satisfied  from  the  evi- 
dence that  the  mail  car  was  equipped  with  stoves  sufficient  to 
properly  warm  the  car,  and  that  sufficient  fuel  was  placed  in  the 
car,  the  court  charges  you  that  it  was  the  duty  of  the  plaintiff ^ 
for  his  own  protection  to  start  or  cause  to  be  started  the  fire 
in  said  stove." 

Bankhead  &  Bankhead,  for  appellant. 

W,  J.  Martin,  and  James  A,  Mitchell,  for  appellee. 

Mayfield,  J.  Appellee,  a  railway  postal  clerk,  sues  the  de- 
fendant, railroad  company,  a  carrier  of  the  United  States  mail, 
for  failure  to  properly  heat  or  warm  the  car  in  which  the  mails 
were  carried,  and  in  which  his  duties  required  him  to  work  and 
remain  while  on  duty,  as  such  postal  clerk,  by  reason  of  which 
failure,  on  the  part  of  the  defendant,  he  was  unduly  exposed  to 
the  cold  and  was  thereby  made  sick,  had  his  feet  frost-bitten, 
contracted  severe  cold,  bronchitis,  etc.  The  defendant  attempted 
to  plead  contributory  negligence  and  assumption  of  risk  as  a  de- 
fense to  the  action,  together  with  the  general  issue.  However, 
the  defendant  first  interposed  a  plea  in  abatement,  for  that  the 
wrongs  and  injuries  complained  of  did  not  wholly  occur  within 
the  county  of  Walker,  in  which  the  action  was  brought,  that 
plaintiff  did  not  reside  in  Walker  county  at  the  time  of  the  in- 
jury, the  run  in  which  plaintiff  was  engaged  being  from  Birm- 
ingham, Ala.,  to  Greenville,  Miss.,  and  that  a  part  of  the  wrongs 
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and  injuries  complained  of  were  committed  and  suffered,  if  at 
all  outside  of  Walker  county,  that  of  the  venue.  This  plea  was 
filed  under  section  6112  of  the  Code  of  1907.  A  demurrer  to  this 
plea  in  abatement  was  sustained,  which  is  the  first  assignment 
insisted  upon  as  error. 

The  plea  was  open  to  the  demurrer  leveled  against  it.  It  is  not 
required  by  the  statute  (Code  1907,  §  6112)  that  the  injury 
should  have  wholly  occurred  within  the  county  in  which  suit  is 
brought — partly  therein  is  sufficient;  nor  is  it  necessary  that 
plaintiff  should  have  resided  in  the  county  at  the  time  of  the  in- 
jury— at  the  time  of  bringing  the  suit  is  sufficient.  The  original 
complaint  claimed  damages  in  one  count  for  wrongs  and  injuries 
suffered  on  three  separate  and  distinct  days,  a  demurrer  being 
sustained  to  it  for  this  reason.  The  complaint  was  amended  by 
adding  three  counts,  each  claiming  damages  for  the  wrongs  com- 
mitted on  one  day  only,  though  each  count  claimed  as  for  a  dif- 
ferent day.  Demurrers  were  interposed  to  the  amended  com- 
plaint and  were  overruled,  and  the  only  material  difference  in 
the  counts  was  that,  as  amended,  each  claimed  as  for  a  different 
day.  Only  the  rulings  as  to  the  first  count  as  amended  are  in- 
sisted upon  as  error,  and  only  such  will  be  treated. 

In  order  to  determine  the  sufficiency  of  this  count,  or  of  any 
other  in  the  complaint,  or  the  correctness  of  the  ruling  upon  the 
demurrer  thereto;  it  becomes  necessary  to  first  determine  the  re- 
lation of  the  parties,  and  their  respective  rights  and  duties,  one 
to  the  other.  It  has  been  generally,  if  not  uniformily,  held  that 
the  relation  of  carrier  and  passenger  exists  between  railroads 
carrying  United  States  mails,  and  the  mail  agents  and  postal 
clerks,  and  not  that  of  master  and  servants.  The  same  rule  is  de- 
clared as  to  express  messengers.  Elliott  on  Railroads  (1897  Ed.) 
§  1578;  Hutchinson  on  Carriers,  §  1017  (563).  These  authori- 
ties hold  that  while  postal  clerks  or  mail  agents  cannot  avail 
themselves  of  the  contract  between  the  railroad  carrier  and  the 
government,  and  make  it  a  foundation  for  recovery,  they  can, 
however,  rest  upon  the  breach  of  the  duty  which  the  law  im- 
poses upon  every  person  who  undertakes  to  perform  a  service 
for  another,  whether  gratuitously  or  not,  to  exercise  the  degree 
of  care  and  skill  in  its  performance  which  the  nature  of  the  un- 
dertaking requires;  the  obligation  to  carry,  therefore,  in  such 
cases,  may  arise  from  duty  as  well  as  from  contract. 

It  is  indisputably  the  duty  of  railroads,  as  common  carriers,  to 
^'arm  their  cars  for  the  comfort  and  safety  of  their  passengers, 
ind  they  are  liable  in  damages  for  injuries  suffered  in  conse- 
quence of  failure  to  discharge  such  duty.  The  passenger,  how- 
ever, may,  in  such  cases,  be  guilty  of  such  contributory  negli- 
gwice  as  to  cause  the  injury  complained  of,  and  if  it  is  alleged 
a'^d  proven  that  such  contributory  negligence  proximately  caused 
the  injury  complained  of,  on  account  of  failure  to  heat  the  car. 
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of  course  the  passenger  cannot  recover.  The  failure  of  the  pas- 
senger to  protect  himself  from  unnecessary  cold,  or  to  provide 
sufficient  clothing,  may  or  may  not,  be  contributory  negligence, 
depending  upon  the  peculiar  facts  of  each  particular  case.  Taylor 
V,  Wabash  R.  R.  Co.  (Mo.)  38  S.  W.  304,  42  L.  R.  A.  110,  and 
note.  The  true  rule  is,  as  stated  by  Chief  Justice  Smith,  in  the 
case  of  Turrentine  z\  R.  &  D.  R.  R.  Co.,  92  N.  C.  641,  in  which 
he  correctly  quotes  from  an  English  case,  "  'Whether  the  dam- 
age was  occasioned  entirely  by  the  negligence  or  improper  con- 
duct of  the  defendant,  or  whether  the  plaintiff  himself  so  far 
contributed  to  the  misfortune,  by  his  own  negligence  or  want 
of  ordinary  and  common  care  and  caution,  that  but  for  such 
negligence  and  want  of  ordinary  care  and  caution  on  his  part, 
the  misfortune  would  not  have  happened.  In  the  first  place  the 
plaintiff  would  be  entitled  to  recover,  in  the  latter  not;  as  but 
for  his  own  fault  the  misfortune  would  not  have  happened.'  And 
in  explanation  of  the  proposition  he  adds :  *Mere  negligence  or 
want  of  ordinary  care  or  caution  would  not,  however,  disentitle 
him  to  recover,  unless  it  were  such  that  but  for  that  negligence 
or  want  of  ordinary  care  and  caution,  the  misfortune  would  not 
have  happened;  nor  if  the  defendant  might,  by  the  exercise  of 
care  on  his  part,  have  avoided  the  consequences  of  the  neglect 
or  carelessness  of  the  plaintiff.'  Wightman,  J.,  in  Tuft  v.  War- 
man,  94  Eng.  Com.  Law  Rep.  573.  The  rule  is  thus  so  fully  and 
definitely  expressed  as  to  require  no  further  comments  from  us. 
The  counterpart  of  this  rule  is  declared  in  Gunter  v.  Wicker,  85 
.  N.  C.  310,  Owens  v.  Railroad,  88  N.  C.  502,  Farmer  v.  Railroad, 
Ibid.  564,  and  in  Aycock  v.  Railroad,  89  N.  C.  321,  that  the  de- 
fendant will  be  liable,  notwithstanding  previous  negligence  of  the 
plaintiff,  if,  when  the  injury  w^as  done,  it  might  have  been  averted 
by  the  exercise  of  reasonable  care  and  prudence  on  the  part  of  the 
defendant."  This  North  Carolina  case  was  a  case  on  all  fours 
with  the  one  at  bar,  except  that  the  acts  of  negligence,  and  con- 
tributory negHgence,  were  somewhat  different 

Postal  clerks  while  on  duty  are  not  employees  of  the  railroad 
carrier,  and  the  railroad  company  may  be  liable  to  them  for  in- 
juries caused  by  the  negligence  of  its  employees;  they  are  en- 
titled to  the  same  degree  of  care  as  passengers,  in  the  absence 
of  an  express  agreement  exempting  the  carrier  from  such  lia- 
bility; and  the  power  to  contract  for  carrying  the  mails,  under 
the  United  States  Revised  Statutes,  §§  3997,  4007,  has  been  held 
not  to  give  the  right  to  contract  for  such  exemption.  Seybolt*s 
Case,  95  N.  Y.  562,  47  Am.  Rep.  75;  Nolton^s  Case,  15  N.  Y. 
444,  69  Am.  Dec.  623 ;  Mellor's  Case,  105  Mo.  455,  16  S.  W.  849, 
10  Iv.  R.  A.  36;  Ketcham's  Case,  133  Ind.  346,  33  N.  E.  116,  19 
L.  R.  A.  339,  36  Am.  St.  Rep.  550,  and  note. 

The  relation  of  carrier  and  passenger  being  shown  to  have 
existed  between  the  parties,  we  hold  that  count  1  of  the  complaint 
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as  amended,  was,  under  our  liberal  rules  of  pleading,  sufficient, 
and  certainly  not  subject  to  the  infirmities  insisted  upon  by  the 
appellant;  that  is,  that  the  count  did  not  show  the  duty  to  carry 
plaintiff  and  did  not  sufficiently  show  negligence  to  support  the 
action. 

As  to  the  sufficiency  of  the  pleas  of  contributory  negligence 
and  assumption  of  risk,  to  which  demurrers  were  sustained,  we 
find  no  reversible  error. 

It  is  true,  as  claimed  by  appellant,  that  it  is  common  knowledge 
that  postal  clerks,  with  Lnited  States  mail,  are  carried  in  separate 
cars  and  coaches  and  not  with  other  passengers;  that  these  cars 
are  specially  equipped  for  the  mail  clerks  and  their  particular 
work,  and  that  passengers,  as  a  rule,  are  not  carried  therein ;  but 
this  does  not,  without  a  special  contract,  relieve  the  railroad  com- 
pany of  the  duty  to  properly  heat  these  cars,  for  the  comfort  and 
health  of  the  clerks  and  agents  of  the  United  States,  who,  by 
contract  and  by  law,  are  required  to  remain  at  their  posts  while 
on  duty.     They  cannot  like  ordinary  passengers,  go  to  another 
car  if  theirs  is  uncomfortable,  but  must  remain  in  it  while  on 
duty,  under  a  penalty  imposed  by  statute  of  Congress.     Fed.  St. 
Ann.  §  5474.  In  the  absence  of  a  special  contract  it  is  the  duty  of 
the  railroad  company  to  provide  and  maintain  these  cars,  and  to 
maintain  and  keep  them  safe  and  comfortable  for  these  agents  of 
the  government.    It  is  certainly  not  primarily  the  duty  of  the 
agents  to  heat,  or  to  care  for  their  cars  otherwise  than  to  protect 
the  mails.  Consequently,  a  postal  clerk  is  not  prima  facie  guilty  of 
contributory  negligence,  nor  does  he  assume  the  risk,  by  remain- 
ing in  the  car,  and  at  his  post  of  duty,  after  he  knows  of  the  un- 
comfortable condition  of  the  car.     He  may,  under  certain  con- 
ditions, be  chargeable  with  the  duty  of  notifying  the  proper  agents 
or  servants  of  the  railroad  company  of  the  improper  condition 
of  the  car,  and  of  thus  attempting  to  have  it  remedied,  so  as  to 
alleviate  the  pain,  suffering,  or  discomfort  arising  therefrom ;  but 
he  is  not  guilty  of  contributory  negligence  or  of  assumption  of 
risk  by  remaining  in  the  car  with  knowledge  of  its  condition,  or 
by  failing  to  warm  or  heat  it  himself.     In  the  absence  of  con- 
tract, it  is  not  his  duty  to  heat  it,  but  that  of  the  railroad  com- 
pany; and  it  is  also  its  duty  to  know,  or  at  least  to  use  due  dili- 
gence to  know,  its  condition,  and  to  keep  it  reasonably  safe  and 
comfortable   for  the  postal  clerks  and  agents.     None  of  these 
special  pleas  were  sufficient  as  pleas  of  contributory  negligence 
or  assumption  of  risk,  and  the  demurrers  were  properly  sustained 
thereto.    The  pleas  are  treated  by  appellant,  in  bulk  or  in  sec- 
tions, and  we  will  so  treat  them ;  but  all  were  clearly  insufficient. 
There  is  nothing  in  appellee's  contention  that  the  bill  of  ex- 
ceptions should  be  stricken.    There  is  no  motion  to  strike  it ;  but, 
€ven  if  there  were,  the  bill  appears  to  have  been  signed  within 
^he  time  and  in  the  manner  required  by  law. 
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It  was  clearly  competent  for  plaintiff  to  prove  that  the  car 
was  wet  and  damp;  this  certainly  tended  to  show  that  the  car 
would  be  thereby  rendered  cold  and  uncomfortable. 

It  was  also  competent  and  proper  for  plaintiff  to  testify  as  to 
his  duties  as  postal  clerk,  when  he  had  to  enter  the  car,  and  how 
long  he  had  to  remain  therein. 

It  was  also  proper  to  allow  plaintiff  to  show  that  he  made  com- 
plaint, to  defendant's  agents,  of  the  condition  of  the  car  to  show 
that  they  had  actual  notice  of  its  condition,  and  that  it  was  the 
duty  of  such  agents  to  heat  the  car. 

The  court  properly  limited  the  cross-examination  as  to  the 
kind  of  bed  plaintiff  slept  on  in  the  car;  there  was  no  claim  or 
contention  that  the  car  was  cold,  or  that  plaintiff  suffered  at 
that  particular  time.  The  court  also  properly  declined  to  allow 
defendant  to  prove  that  plaintiff  was  a  "chronic  kicker."  Any 
one  might  "kick"  rather  than  have  his  "kickers"  frostbitten. 

We  cannot  say  that  there  was  reversible  error  in  declining  to 
allow  the  questions  propounded  to  the  express  messenger,  as  to 
the  temperature  of  the  express  car;  it  was  sufficiently  shown 
that  such  evidence  would  be  relevant.  It  was  not  shown  that 
the  two  cars  were  heated  in  all  respects  alike,  but,  on  the  con- 
trary, it  was  shown  that  they  were  in  some  respects  heated  dif- 
ferently and  constructed  differently.  So  far  as  the  evidence  did 
appear,  one  was  warm  and  one  was  cold;  and  one  might  very 
easily  be  comfortable  and  the  other  not.  While  it  was  shown 
that  each  had  heating  pipes  supplied  with  steam  from  the  engine, 
they  also  had  other  means  of  heating,  which  were  different.  It 
was  indisputably  shown  that  these  pipes  in  the  mail  car  were  not 
heating  the  car — ^that  it  was  in  fact  very  cold — and  that  they 
had  been  cold  for  a  long  time.  The  evidence  could  probably  have 
been  made  relevant,  but  it  was  not. 

The  court  properly  declined  to  allow  defendant  to  prove  that 
plaintiff  had  brought  another  suit  against  the.  defendant,  to  re- 
cover damages  for  sickness  which  occurred  after  the  date  of  the 
injuries  complained  of  in  this  case,  to  wit,  on  the  24th  of  Feb- 
ruary. The  dates  of  the  injuries  here  sued  for,  being  January 
16th,  18th,  and  20th,  that  issue  could  not  and  should  not  be  liti- 
gated on  this  trial.  It  could  neither  prove  nor  disprove  any  ma- 
terial issue  on  this  trial. 

Charge  1  was  properly  refused.  There  was  no  issue  of  con- 
tributory negligence  in  that  the  injuries  of  plaintiff  were  proxi- 
mately caused  by  his  wearing  insufficient  clothing;  nor  do  we 
think  there  was  any  proof  tending  to  show  that  all  his  damages 
were  the  result  of  inadequate  clothing.  If  defendant  relied  upon 
this  as  contributory  negligence  it  should  have  set  it  up.  The  evi- 
dence having  indisputably  shown  negligence  of  defendant,  as  al- 
leged, this  could  not  be  a  bar  to  the  entire  right  of  recovery  un- 
less specially  pleaded.     The  question  of  adequate  clothing  was 
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not  litigated,  and  there  was  no  evidence  whatever  to  show  that 
his  clothing  was  not  ample  and  sufficient,  if  the  car  had  been 
properly  heated. 

Charges  9  and  10  were  properly  refused.  There  was  no  evi- 
dence to  show  that  the  action  was  barred  by  the  statute  of  limita- 
tions; the  amendments  clearly  related  back  to  the  beginning  of 
the  suit,  which  was  within  a  year  from  the  date  of  the  wrong 
complained  of. 

Charge  11  was  improper,  as  has  been  heretofore  stated  as  to 
the  sufficiency  of  the  pleas.  There  was  no  contributory  neg- 
ligence or  assumption  of  risk  on  the  part  of  the  plaintiff  in  not 
quitting  the  car  and  his  post  of  duty  because  the  car  was  not 
heated. 

Charge  12  was  properly  refused  because  it  does  not  assert  a 
correct  proposition  of  law.  There  was  shown  no  duty. on  the 
part  of  the  plaintiff  to  heat  the  car ;  that  was  defendant's  duty. 

There  being  no  error,  the  judgment  of  the  trial  court  must  be 
affirmed. 

Affirmed. 

DowDELL,  C.  J.,  and  Simpson  and  McClellan,  JJ.,  concur. 


Broyles  v.  Central  of  Georgia  Ry.  Co. 

(Supreme  Court  of  Alabama,  Dec.  16,  1909.    Rehearing  Denied  Feb. 

26,  1910.) 

[52  So.  Rep.  81.] 

Carriers — ^Injuries  to  Passenger — ^Pleading — Relation  of  Parties.* — 

A  count,  in  a  complaint  against  a  carrier  for  injuries,  which  charges 
simple  negligence  and  fails  to  show  that  plaintiff  was  rightfully  in 
the  car,  is  insufficient,  since,  if  plaintiff  were  a  trespasser,  defendant 
owrcd  only  the  duty  not  to  wantonly  injure. 

Carriers — Injuries  to  Passenger — Construction  of  Pleading — Negli- 
gence Charged. — A  count,  in  a  complaint  against  a  carrier  for  in- 
juries, alleging  that  the  wreck  was  caused  by  the  gross  or  reckless 
negligence  of  defendant,  and  that  said  gross  and  reckless  negli- 
gence consisted  in  allowing  rotten,  unsound,  and  insecure  cross-ties 
to  remain  under  the  rails  of  said  road,  etc.,  charges  only  simple 
negligence,  and  hence  a  failure  to  aver  that  plaintiff  was  rightfully 
9n  the  train  makes  the  count  demurrable. 

*For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
ttre  due  trespassers  on  trains  or  cars,  see  first  foot-note  of  Johnson 
P.  Great  Northern  Ry.  Co.  (Wash.),  29  R.  R.  R.  211,  62  Am.  &  Eng. 
R.  Cas.,  N.  S.,  211;  last  foot-note  of  Southern  Ry.  Co.  v.  Clark  (Ky.), 
27  R.  R.  R.  246,  50  Am,  &  Eng.  R.  Cas.,  N.  S.,  246. 
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Carriers — Riding  on  Pass — Fraud  on  Carrier — Recovery  for  In- 
juries.f — Where  plaintiff,  with  her  mother,  enters  a  train,  and  on 
demand  for  fare  the  mother  gives  a  pass,  issued  for  others,  which  the 
conductor  takes,  a  fraud  is  practiced  on  the  carrier,  and  the  plain- 
tiff is  a  trespasser  on  the  train,  even  though  she  did  not  know  about 
the  pass,  and  hence  she  could  not  recover  for  injuries  resulting  from 
simple  negligence. 

Appeal  and  Error — Harmless  Error — Pleading. — Error  in  sustain- 
ing a  demurrer  to  a  replication  to  a  plea  is  harmless,  where  the  rep- 
lication contained  the  same  averments  as  were  contained  in  a  count 
in  the  complaint,  and  a  general  issue  was  filed  to  that  count. 

Pleading — Pleading  in  a  Circle — Replication. — It  is  not  proper 
pleading  to  reply  to  a  plea,  where  a  defect  is  sought  to  be  reached 
which  could  have  been  reached  by  a  dmurrer  to  the  plea. 

Evidence — Uncommunicated  Intention. — A  witness  may  not  testify, 
on  the  issue  whether  she  knew  that  she  was  riding  on  a  pass  fur- 
nished by  her  mother,  that  she  would  have  gone  if  her  mother  had 
not  said  anything  about  the  pass,  since  a  witness  cannot  testify 
as  to  uncommunicated  motives  or  intentions,  and  for  the  same  reason 
such  witness  could  not  testify  that  she  would  have  paid  her  fare  if 
demanded,  and  that  she  had  money  to  pay  her  fare  if  demanded. 

Carriers — Injuries  to  Passenger — Admissibility  of  Evidence.— 
Where  a  carrier  claimed  that  plaintiff,  suing  for  injuries,  was  not  a 
passenger  because  she  was  riding  on  a  pass  issued  to  another,  a 
question  to  plaintiff  as  a  witness,  whether  it  was  customary  for  her 
to  ride  on  a  pass,  is  properly  excluded,  since  it  did  not  cover  the  issue. 

Evidence — Suppositions. — On  an  issue  of  the  right  to  ride  on  a 
pass,  a  witness  may  not  testify  whether  she  thought  she  had  a  right 
to  ride  on  the  pass,  as  uncommunicated  thoughts  or  suppositions 
cannot  be  testified  to. 

Carriers — Injuries  to  Passenger — ^Admissibility  of  Evidence.— 
Where  a  carrier  claimed  that  an  injured  passenger  was  a  trespasser 
because  riding  on  a  pass  issued  to  another  given  to  the  conductor 
by  plaintiff's  mother,  who  was  sitting  beside  her,  it  is  proper  to  ask 
the  conductor  whether  he  knew  that  the  plaintiff  and  her  mother 
were  known  by  him  to  be  the  persons  to  whom  the  pass  was  issued, 
since,  if  they  were  not,  they  would  be  trespassers,  and  not  passengers. 

Carriers — Relation  of  Parties — Evidence. — Where  the  issue  was 
whether  persons  riding  on  a  train  were  trespassers  because  riding 
on  a  pass  which  was  issued  to  others,  the  conductor  of  the  train  may 
properly  testify  as  to  what  a  passenger  must  have  to  entitle  him  to 
ride. 

Evidence — Res  Gestae — Passenger  Riding  on  Pass. — Where  a  car- 
rier claimed  that  one  injured  while  riding  on  a  train  was  a  trespasser 
because  riding  on  a  pass  not  issued  to  her  or  her  mother,  who  was 

tSee  note,  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  128;  Fitzmaurice  v.  New 
York,  etc.,  R.  R.  (Mass.),  20  R.  R.  R.  635.  43  Am.  &  Eng,  R.  Cas.,  N. 
S.,  635. 


Vol,  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S         157 

Broyles  v.  Central  of  Georgia  Rj.  Co 

traveling  with  her,  the  conductor  may  testify  as  to  whether  the 
mother  in  handing  the  pass  to  the  conductor  indicated  for  whom  she 
was  tendering  the  pass,  as  it  was  part  of  the  res  gestae. 

Carriers — Injuries  to  Passenger — Riding  on  Pass — Competency  of 
Evidence. — Where  a  carrier  claimed  that  one  injured  while  riding  on 
a  train  was  a  trespasser  because  riding -on  a  pass  not  issued  to  her, 
the  conductor  may  be  properly  questioned  as  to  whether  he  agreed 
to  let  plaintiff  ride  without  paying  her  fare  or  showing  some  other 
right  to  ride  in  the  train,  and  whether  he  had  any  right  to  permit 
plaintiff  to  ride  without  paying  her  fare  or  being  provided  with  a 
pass,  since  it  was  competent  to  show  that  the  conductor  did  not 
knowingly  permit  plaintiff  to  ride  on  a  pass  not  issued  to  her. 

Carriers — Injuries  to  Passenger — Right  to  Ride  on  Pass — Evidence. 
— Where  a  carrier  claims  that  one  injured  while  riding  on  a  train 
^as  a  trespasser,  because  riding  on  a  pass  not  issued  to  her,  which 
pass  was  given  to  the  conductor  by  her  mother,  who  was  traveling 
with  her,  testimony  of  the  conductor  that  the  mother  stated  that  she 
was  giving  the  pass  for  her  daughter  as  well  as  herself,  in  tones  loud 
enough  for  her  daughter  to  hear,  is  not  subject  to  a  general  objec- 
tion that  it  was  incompetent,  immaterial,  and  irrelevant. 

Carriers — Injuries  to  Passenger — Riding  on  Pass. — Where  the  issue 
was  whether  one  injured  while  riding  on  a  train  was  trespasser,  be- 
cause riding  on  a  pass  issued  to  another,  the  conductor  may  testify 
whether  he  w^as  under  duty  to  compel  passengers  to  identify  them- 
selves as  the  persons  named  in  the  passes. 

Carriers — Relation  of  Parties — Presumptions. — Ordinarily,  where  a 
person  boards  a  train  with  money  sufficient  to  pay  his  fare,  it  will  be 
presumed  that  he  intends  to  pay  his  fare  until  his  fare  is  demanded, 
unless  his  conduct  should  be  such  as  to  show  that  he  was  trying  to 
evade  a  demand  being  made  on  him,  by  secreting  himself,  or  other- 
wise; but,  if  he  fails  to  pay  after  demand  and  opportunity  to  pay,  the 
presumption  ceases. 

Appeal  from  City  Court  of  Birmiiighani ;  H.  A.  Sharpe,  Judge. 

Action  by  Mrs.  Mamie  Broyles  against  the  Central  of  Georgia 
Railway  Company.  From  a  judgment  for  defendant,  plaintiff 
appeals.    Affirmed. 

The  complaint  was  as  follows :  Count  2 :  "Plaintiff  claims  of 
the  defendant  the  like  sum  of  $20,000  as  damages,  for  that  here- 
tofore, to  wit,  on  or  about  the  14th  day  of  November,  1906,  the 
defendant  was  engaged  in  carrying  passengers  for  hire  between 
Birmingham,  Ala.,  and  Montezuma,  Ga. ;  that  on  or  about  said 
date  the  plaintiff  entered  a  car  on  one  of  defendant's  trains,  in 
the  city  of  Birmingham,  Ala.,  and  while  riding  therein,  and  while 
the  said  car  was  at  or  about  Kellyton,  Ala.,  the  said  car  became 
Vfiecked  or  derailed,  and  as  a  result  thereof  the  plaintiff  was 
thrown  against  a  portion  of  said  car  in  which  she  was  riding,  and 
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was  bruised,  maimed,  wounded,  and  injured  internally  and  ex- 
ternally, and  as  a  result  thereof  she  has  been  caused  to  suffer," 
etc.,  a  catalogue  of  which  is  given.  The  averments  in  counts  A 
and  B  as  to  negligence  are  sufficiently  set  out  in  the  opinion. 

The  following  pleas  were  filed:  (1,  2,  and  3)  The  general 
issue.  (4)  "For  further  answer  to  each  of  the  counts,  separately 
and  severally,  defendant  says  that  when  plaintiff  presented  her- 
self as  a  passenger,  and  got  upon  defendant's  train  at  Birming- 
ham, she  had  in  her  possession,  or  her  mother,  with  whom  she 
was  at  the  time,  and  who  undertook  to  arrange  for  the  trans- 
portation of  plaintiff,  had  in  her  possession,  a  pass  issued  by  de- 
fendant to  one  Mrs.  J.  F.  Slover  and  daughter ;  and  the  plaintiff, 
or  her  mother,  Mrs.  Little,  presented  said  pass  to  the  defendant's 
conductor  without  disclosing  that  the  plaintiff  and  Mrs.  Little 
were  not  the  parties  mentioned,  described,  and  referred  to  in  said 
pass,  but  as  if  they  were  the  parties  entitled  to  ride  thereon ;  and 
defendant  says  that  plaintiff  was  not  Mrs.  J.  F.  Slover,  or  Mrs. 
S  lover's  daughter,  and  was  not  entitled  to  ride  on  said  pass,  and 
had  no  other  right  to  be  on  said  train,  and  was  accepted  as  a 
passenger  and  carried  upon  said  train  upon  the  said  conduct  or 
act  of  the  plaintiff  or  her  mother  in  presenting  said  pass  to  the 
defendant's  conductor,  and  the  belief  of  defendant's  servant  in 
charge  of  said  train  that  plaintiff  was  one  of  the  persons  entitled 
to  ride  on  the  pass  issued  to  Mrs.  J.  F.  Slover  and  daughter;  and 
defendant  avers  that  its  servants  or  agents  did  not  know  that 
plaintiff  was  not  one  of  the  persons  entitled  to  ride  on  said  pass ; 
and  defendant  says  that  the  plaintiff  neither  paid  nor  offered  to 
pay  anything  for  her  transportation  of  said  train  from  Birming- 
ham to  Kellyton."  Plea  5  sets  up  the  same  state  of  facts,  and 
alleges  that  the  pass  entitled  Mrs.  Slover  and  daughter,  and  no 
one  else,  to  ride  thereon,  and  was  not  intended  for  the  use  of  the 
plaintiff,  and  did  not  entile  her  to  ride  thereon,  and  avers  that 
the  plaintiff  was  neither  Mrs.  Slover  nor  her  daughter.  Plea  7 
is  in  all  respects  similar  to  the  other  two. 

The  following  replications  were  filed  to  the  pleas :  ( 1 )  "That 
if  any  pass  or  authority  for  being  upon  said  train  was  presented 
to  or  accepted  by  the  conductor  or  agent  of  defendant,  and  was 
a  pass  or  authority  for  another  to  ride  upon  the  said  train  other 
than  plaintiff's  mother  or  herself,  it  was  without  the  knowledge 
of  plaintiff."  (2)  "Plaintiff  says  that  she  entered  upon  plaintiff's 
train  at  Birmingham,  intending  to  be  a  passenger  thereon  from 
Birmingham  to  Montezuma,  Ga. ;  that  she  was  in  company  with 
her  mother,  who  had  the  said  pass  or  token ;  that  she,  the  plaintiff 
did  not  have  possession  of  said  pass  or  token,  and  did  not  de- 
liver the  same  to  the  conductor  or  agent  of  defendant;  but  that 
her  mother  had  the  said  pass  or  token,  and  delivered  the  same 
to  the  said  conductor  or  agent  of  the  defendant,  and  that  the 
said  conductor  or  agent  received  the  same.    Plaintiff  avers  that 
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she  went  upon  said  train  or  car  in  good  faith,  believing  that  she 
had  a  right  to  be  there  as  a  passenger,  and  not  knowing  that  she 
had  no  right  to  be  received  as  a  passenger  upon  said  train  or  car 
under  said  token  or  pass,  and  that  said  conductor  or  agent  of  the 
defendant  received  from  plaintiff  the  sum  of  $1  for  the  right 
to  ride  on  said  car  or  train." 

Arthur  L.  Brown,  for  appellant. 
London  &  Fitts,  for  appellee. 

Evans,  J.  This  action  was  brought  by  the  appellant,  Mrs. 
Mamie  Broyles,  against  appellee,  the  Central  of  Georgia  Railway 
Company,  seeking  damages  for  personal  injuries  sustained  by 
her  while  on  one  of  the  regular  passenger  trains  of  defendant  en 
route  from  Birmingham,  Ala.,  to  Montezuma,  Ga.  The  train 
was  derailed  near  Kellyton,  Ala.,  and  plaintiff  sustained  injuries 
by  reason  thereof.  There  are  22  assignments  of  error  by  appel- 
lant to  the  rulings  of  the  court  below  upon  the  pleadings  and 
the  evidence. 

The  demurrer  to  second  count  of  complaint  was  properly  sus- 
tained. Said  count  charges  only  simple  negligence  and  does  not 
show  that  plaintiff  was  rightfully  in  the  car  of  defendant.  Con- 
struing said  count  most  strongly  against  the  pleader,  as  the  law 
requires,  we  must  conclude  therefrom  that  plaintiff  was  a  tres- 
passer, and,  therefore,  that  defendant  owed  her  no  duty  except 
not  to  willfully,  wantonly,  or  intentionally  injure  her.  Beyer  v. 
LouisviUe  &  Nashville  Railroad  Co.,  114  Ala.  429,  21  South. 
^52;  James  M.  Brown  &  Co.  et  al,  v.  Scarboro,  97  Ala.  316, 
12  South.  289. 

The  demurrer  to  counts  A  and  B  were  properly  sustained 
for  the  same  reasons  abgve  given  for  sustaining  demurrer  to 
count  2.     The  allegations  of  count  A  as  to  negligence  are  as 
follows:     "Plaintiff  avers  that   said  wreck  or  derailment  was 
caused  or  brought  about  by  the  gross  or  reckless  negligence  of 
defendant,  its  agents,  servants,  or  employees,  whilst  engaged  in 
^'r  about  the  duties  of  their  employment.     And  plaintiff  avers 
that  said  gross  and  reckless  negligence  consisted  in  this,  to  wit, 
that  rotten,  unsound,  and  insecure  cross-ties   were  allowed   to 
Temain  under  the  rails  of  said  road  at  the  place  where  said 
wreck  or  derailment  occurred,  and  that  said  track  was  in  an  un- 
safe condition,  thereby  causing  said  wreck  or  derailment  of  said 
train  when  passing  over  said  defective  track.     Plaintiff  avers 
that  the  injuries  so  received  by  her  were  proximately  caused  by 
said  gross  and  reckless  negligence."     We  are  of  opinion  that 
the  facts  as  set  out  in  said  count,  when  construed  most  strongly 
Against  the  pleader,  do  not  constitute  anything  amounting  to  will- 
fulness or  wantonness.     This  court  could  not  say  that  an  oc- 
casional rotten,  unsound,  and  insecure  cross-tie  amounted  to  will- 
fulness or  wantonness  even  if  known  to  defendant.     We  would 
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not  be  understood  as  saying  that  cross-ties  might  not  be  rotten, 
unsound,  and  insecure  to  sufficient  extent  in  number  and  degree 
to  constitute  wantonness  and  willfulness  to  run  a  passenger  train 
over  them  at  sufficient  rate  of  speed.  But  what  we  say  is  that 
the  averments  in  said  count  A  construed  as  the  law  construes 
them,  do  not  make  a  case  of  wantonness  or  willfulness.  We 
therefore  construe  said  count  to  allege  that  plaintiff  was  a  tres- 
passer on  said  car  and  was  injured  by  the  simple  negligence  of 
defendant. 

We  think  that  count  B  is  subject  to  the  same  criticism  as 
count  A.  The  averments  in  both  counts  A  and  B  constitute 
simple  negligence.  Stringer's  Case,  99  Ala.  410,  13  South.  75; 
K.  C,  M.  &  B.  R.  R.  Co.  v.  Crocker,  95  Ala.  412,  11  South. 
262;  L.  &  N.  R.  R.  Co.  v.  Barker,  96  Ala.  435,  11  South.  453. 

Demurrers  to  pleas  4,  5,  and  7  were  properly  overruled.  The 
pleas  clearly  allege  facts  showing  that  the  plaintiff  practiced  a 
fraud  upon  defendant;  or  her  mother,  acting  for  her,  practiced 
a  fraud  upon  defendant;  and  plaintiff  was  enjoying  the  benefits 
of  such  fraud,  at  the  time  she  received  the  injuries  complained 
of,  and  after  the  conductor  in  charge  of  the  train  had  de- 
manded her  fare.  Such  being  the  case,  defendant  was  under  no 
duty  to  carry  plaintiff  as  a  passenger,  and  the  relation  of  pas- 
senger and  carrier  did  not  exist,  and  plaintiff  was  a  trespasser. 
If  there  are  any  defects  in  said  pleas,  they  are  not  pointed  out 
by  the  demurrer. 

The  demurrer  to  replication  1  was  well  taken  and  properly 
sustained.  If  the  other  matters  set  up  in  the  pleas  were  true, 
it  is  manifestly  immaterial  whether  she  knew  or  did  not  know 
the  matters  set  up  in  said  replication.  If  plaintiff's  mother  was 
acting  as  her  agent  in  tendering  said  pass  for  plaintiff,  she  can- 
not be  heard  to  say  that  she  did  not  Know  the  contents  thereof 
and  thereby  escape  the  consequences  of  such  fraud. 

If  there  was  error  in  sustaining  demurrer  to  replication  2,  it 
was  error  without  injury,  in  so  much  as  said  replication  is  a 
substantial  reproduction  of  the  allegations  of  count  E  of  the 
complaint,  so  far  as  said  replication  undertakes  to  show  the  right 
of  plaintiff  to  be  upon  defendant's  train.  The  plaintiff  had  the 
full  benefit  of  the  matter  there  pleaded  in  the  issue  raised  by 
the  general  issue  filed  to  said  count  E.  Pleas  4,  5,  and  7  were 
pleas  in  confession  and  avoidance,  confessing  all  of  said  count 
except  that  part  which  is  reproduced  in  replication  No.  2.  If 
said  pleas  were  not  a  sufficient  answer  to  count  E,  the  defect 
should  have  been  pointed  out  by  proper  demurrer  to  said  pleas 
as  an  answer  to  that  count.  To  allow  that  kind  of  pleading 
would  be  pleading  in  a  circle,  and  there  would  be  no  end  to  it» 
The  court,  of  its  own  motion,  would  have  a  right  to  eliminate 
it  as  a  waste  of  time. 

The  plaintiff,  testifying  for  herself,  stated:    "I  did  not  request 
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Mrs.  Little  to  get  or  furnish  me  with  a  pass  or  transportation, 
because  I  would  have  gone  if  she  had  not  said  anything  about  a 
pass/'  On  motion  of  defendant  the  words,  "because  I  would 
have  gone  if  she  had  not  said  anything  about  a  pass,"  were 
stricken.  It  has  been  so  often  decided  by  this  court  that  a  witness 
cannot  testify  to  his  uncommunicated  motive  or  intention  that 
we  deem  it  unnecessary  to  cite  authorities.  Uncommunicated 
mtention  or  purpose  is  an  inferential  fact  not  capable  of  direct 
proof,  but  must  be  inferred  from  facts  proven. 

Plaintiff,  testifying  for  herself,  was  asked  by  her  attorney, 
"I  will  ask  you  if  you  had  money  to  pay  your  fare  if  it  had 
been  demanded."'  Witness  had  been  allowed  to  testify  that  she 
had  with  her  a  certain  amount  of  money,  and  she  could  not 
testify  to  her  secret  intentions  or  purposes.  The  court  properly 
sustained  the  objection  to  the  question.  So,  also,  to  the  following 
question  asked  plaintiff  by  her  attorney :  "I  will  ask  you  whether 
or  not  you  would  have  been  willing  to  have  paid  your  fare  if  it 
had  been  demanded  ?" 

The  court  also  properly  ruled  in  sustaining  objection  to  the 
following  question  propounded  to  .plaintiff  by  her  counsel :  "I 
will  ask  you  if  it  was  not  customary  for  you  all  to  ride  on 
passes."  The  question  did  not  go  far  enough  to  state  a  custom 
which  would  include  the  present  case ;  that  is,  to  ride  upon  passes 
issued  for  other  people  and  upon  which  plaintiff  and  her  mother 
had  no  right  to  ride,  and  that  it  was  done  with  the  knowledge  and 
consent  of  the  proper  authorities  of  the  defendant  corporation. 
So,  also,  were  objections  properly  sustained  to  the  following 
questions  asked  the  same  witness  by  her  counsel :  "Did  you  know 
of  your  mother  having  a  pass  before  this  time  over  this  road  ?" 
Whether  she  did  or  not  was  clearly  immaterial.  So,  also,  the 
following  question  asked  the  same  witness  by  her  counsel:  "I 
will  ask  you  whether  you  supposed  or  thought  when  you  boarded 
the  car  that  you  had  a  right  to  ride  on  the  pass  which  was  held 
by  your  mother."  Uncommunicated  thoughts  and  suppositions 
cannot  be  testified  to. 

The  defendant  asked  his  witness  T.  L.  Gordy,  the  conductor 
who  took  up  the  fares  upon  this  occasion,  "At  the  time  the  pass 
was  handed  to  you,  was  any  information  given  you  that  the 
plaintiff  was  not  the  person  named  in  the  pass?"  The  plaintiff 
objected  to  this  question,  and  the  court  overruled  the  objection, 
and  plaintiff  excepted  to  the  ruling  of  the  court.  We  think  the 
court  properly  overruled  the  objection.  If  the  mother  of  plain- 
tiff and  the  plaintiff  were  not  known  to  witness,  and  the  mother 
handed  to  witness  a  pass  in  due  and  proper  form,  properly 
signed,  and  pointed  out  plaintiff,  who  was  sitting  on  the  same  seat 
with  her  as  one  of  the  persons  to  ride  upon  said  pass,  the  con- 
ductor had  the  right  to  presume  that  the  mother  and  plain- 
tiff were    the   persons    named   in    said    pass;    and   to    hand  in 
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such  a  pass  and  conceal  their  identity  by  their  silence  was 
a  fraud  and  was  entirely  relevant  to  issues  raised  by  the 
fourth,  fifth,  and  seventh  pleas.  The  plaintiff  moved  to  ex- 
clude the  following  testimony  of  the  witness  Gordy:  "You  have 
to  have  a  ticket,  cash  fare,  or  pass,  or  something  the  conductor 
can  turn  into  headquarters,  showing  that  that  passenger  was  en- 
titled on  that  train."  The  above  was  in  answer  to  the  following 
question :  "What  must  a  passenger  have  to  entitle  him  to  ride  on 
the  train?"  The  question  was  also  objected  to,  but  the  overrul- 
ing of  the  objection  is  not  assigned  as  error.  There  was  no 
error  in  refusing  to  exclude  said  testimony.  The  conductor  of 
a  train,  whose  duty  it  is  to  determine  who  are  passengers  and 
who  are  not,  is  presumed  to  know  what  a  passenger  must  have 
in  order  to  entitle  him  to  ride  on  .the  train  and  thereby  become 
a  passenger,  and  that  is  one  of  the  material  inquires  in  this  case. 
Defendant  asked  the  witness  Gordy  the  following  questions: 
"'At  the  time  the  elderly  lady  handed  you  the  pass,  how,  if  in  any 
•way,  did  she  indicate  for  whom  she  was  tendering  the  pass?" 
The  objection  to  this  question  was  properly  overruled,  as  it 
would  naturally  call  for  evidence  entirely  legal  and  proper.  It 
called  for  evidence  as  to  a  part  of  the  actual  transaction  whereby 
defendant  was  allowed  to  ride  upon  said  train.  It  was  a  part 
of  the  res  gestae. 

Defendant  asked  the  witness  Gordy,  "Did  you  agree  for  her 
to  ride  without  paying  her  fare?"  The  objection  to  this  question 
was  properly  overruled  because  it  was  inquiring  as  to  right  of 
plaintiff  to  be  upon  the  car,  as  was  also  objection  to  the  fol- 
lowing question  and  for  the  same  reason:  "I  will  ask  you  if 
you  agreed  for  the  plaintiff  to  ride  without  paying  her  fare,  or 
showing  some  other  right  to  ride  on  the  train."  Also,  the  ob- 
jection to  the  following  question:  "I  will  ask  you  under  the 
rules  of  the  company  if  you  had  any  right  to  permit  plaintiff  to 
ride  without  she  was  paying  her  fare  or  being  provided  with  a 
pass."  If  any  inference  could  arise  from  the  evidence  that  he 
was  knowingly  permitting  her  to  ride  without  paying  fare  or 
having  a  pass,  then  it  was  proper  to  show  that  he,  as  agent  of 
defendant,  had  no  such  authority  whereby  he  could  establish  the 
relation  of  carrier  and  passenger  between  defendant  and  plain- 
tiff. It  was  evidently  competent  under  the  issues  of  this  case 
that  its  agent  did  not  knowingly  consent  for  plaintiff  to  ride  as 
a  passenger  without  paying  her  fare  or  to  ride  upon  a  pass  issued 
to  another  and  that  he  had  no  authority  to  do  so. 

Plaintiff  assigns  as  error  the  overruling  of  her  objetcion  to 
the  following  question  asked  by  defendant  of  the  witness  Gordy : 
*'Did  the  lady  make  the  statement  for  herself  and  daughter?" 
The  witness  had  just  stated  that  "the  lady  handed  me  the  pass 
and  said  it  was  for  herself  and  daughter"  in  a  tone  loud  enough 
for  plaintiff  to  hear.     The  answer  of  the  witness  to  the  said 
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question  objected  to  was:  "O,  just  an  ordinary  tone.  It  was 
k)ud  enough  for  plaintiff  to  have  heard  what  was  said."  It  is 
evident  from  this  answer  that  the  witness  did  not  understand, 
and  did  not  answer,  the  question;  but,  if  it  is  an  answer  to  the 
question,  then  the  question  was  properly  allowed.  In  either 
event  there  was  no  reversible  error.  The  grounds  of  objection 
were  that  it  was  incompetent,  immaterial,  and  irrelevant.  It  was 
not  subject  to  objection  on  these  general  grounds. 

The  following  question  propounded  to  the  witness  Gordy  by 
defendant  was  objected  to  by  plaintiff:  "Are  you  by  the  rules 
required  to  compel  persons  who  tender  passes  on  your  train  to 
identify  themselves  as  the  persons  named  in  the  passes?"  The 
objection  was  properly  overruled,  as  it  called  for  evidence  perti- 
nent to  the  inquiry  as  to  whether  she  was  or  could  have  been, 
under  any  inference  to  be  drawn  from  the  evidence,  a  legal  pas- 
senger on  said  train. 

The  twentieth  assignment  of  error  is  the  same  as  the  third, 
fourth,  and  fiith  assignments,  which  have  already  been  con- 
sidered. 

The  court,  upon  request  of  defendant,  gave  the  general  affirm- 
ative charge  for  defendant  in  writing,  viz. :  "If  the  jury  believe 
the  evidence,  you  will  find  for  the  defendant."     The  plaintiff 
now  assigns  the  giving  of  said  charge  as  error.     As  stated  in 
the  briefs  of  both  sides  to  this  suit,  "The  whole  question  in  the 
case  is  whether  or  not  appellant  was  rightfully  on  defendant's 
train.''  .  It  is  proper  to  add,  "at  the  time  the  injury  to  plaintiff 
was  inflicted."     The  decision  of  this  question  in  this  case  de- 
pends upon  whether  or  not,  at  the  time  of  the  wreck,  the  relation 
of  carrier  and  passenger  existed  between  appellee  and  appellant, 
^here  can  be  no  dispute,  and  it  has  been  universally  so  held, 
that  to  create  this  relation  there  must  be  a  contract  to  that  effect 
either  express  or  implied.    There  can  be  no  doubt  but  that  the 
relation  exists  by  implied  contract  from  the  moment  a  person 
enters  the  passenger  coach  of  a  regular  passenger  train  with  the 
^ona  fide  intention  of  becoming  a  passenger  and  of  paying  fare 
according  to  the  rules  and  regulations  of  such  carrier,  when  the 
same  is  demanded  by  the  proper  person,  and  has  with  him  the 
means  of  doing  so.     In  this  case  we  are  not  toncerned  with  the 
question  of  good  or  bad  intent.    Under  the  facts  of  this  case,  did 
^he  relation  of  carrier  and  passenger  exist  at  the  time  of  the 
accident  or  injury?    Plaintiff's  fare  had  already  been  demanded 
'jy  the  conductor,  and  her  mother,  in  her  presence,  had  given  the 
conductor  a  pass,  which  was  issued  for  the  benefit  of  other  parties 
than  plaintiff  and  her  mother,  and  which  gave  plaintiff  and  her 
bother  no  right  to  ride  thereon.    The  fact  that  plaintiff's  mother 
and  plaintiff  were  not  the  persons  named  in  said  pass  was  not 
^own  to  the  conductor,  nor  was  it  disclosed  by  either  the  mother 
o*"  plaintiff ;  and  the  mother  pointed  out  plaintiff  as  the  other 
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person  entitled  to  ride  on  said  pass  besides  herself.  The  con- 
ductor took  the  pass  as  authority  for  them  to  ride  on  said  train, 
and  plaintiff  continued  to  ride  thereon.  Some  time  after  this 
transaction  the  accident  occurred  from  which  the  injury  resulted. 
Can  the  plaintiff  claim  that  the  facts  of  this  transaction  made 
a  contract  whereby  the  relation  of  passenger  and  carrier  was 
created  between  the  plaintiff  and  defendant,  of  which  she  can 
take  advantage  in 'this  suit?  We  think  that  the  facts  show  a 
fraud  from  which  the  plaintiff  can  derive  no  benefit  in  this  suit. 
Even  if  the  conductor  had  known  the  parties  and  connived  with 
them  to  beat  the  defendant  out  of  the  fare  due  for  the  trans- 
portation, the  rule  would  be  the  same.  As  stated  in  the  case  of 
Condran,  Admix,  etc.,  v,  Chicago,  Milwaukee  &  St.  Paul  R.  Co.. 
67  Fed.  523,  14  C.  C.  A.  508,  28  L.  R.  A.  752 :  "The  law  will  do 
nothing  to  stimulate  and  encourage  fraud  and  dishonesty,  and 
that  would  be  the  effect  of  holding  that  a  railroad  company  owed 
to  one  riding  on  its  trains,  under  the  conditions  named,  the  duties 
and  obligations  it  owes  to  a  passenger  who  has  honestly  paid  his 
fare.  Railroad  companies  are  as  much  entitled  to  protection 
against  fraud  as  natural  persons.  It  is  a  matter  of  common 
knowledge  of  which  the  court  will  take  judicial  notice,  and  of 
which  the  public  are  bound  to  take  notice,  that  railroad  passenger 
trains  are  operated  to  carry  passengers  for  hire.  *  *  *  Jt 
is  equally  well  known  that  the  authority  of  a  railroad  conductor 
does  not  extend  to  the  carrying  of  passengers  without  the  pay- 
ment of  the  regular  fare.  *  *  *  One  riding  on  a  train  by 
fraud  or  stealth,  without  the  payment  of  fare,  takes  upon  himself 
all  the  risk  of  the  ride,  and  if  injured,  by  an  accident  happening 
to  the  train,  not  due  to  recklessness  or  willfulness  on  the  part  of 
the  company,  he  cannot  recover."  Ordinarily,  when  a  person 
boards  a  train  with  money  sufficient  to  pay  his  fare,  it  will  be 
presumed  that  he  intends  to  pay  his  fare  until  his  fare  is  de- 
manded, unless  his  conduct  should  be  such  as  to  show  that  he  was 
trying  to  evade  demand  being  made  on  him  by  secreting  himself 
or  otherwise;  but  after  demand  is  made,  and  he  has  the  op- 
portunity of  paying,  and  he  fails  to  do  so,  the  presumption  ceases 
unless  some  good  excuse  is  shown  for  not  then  paying. 

The  affirmative  charge  was  properly  given  for  defendant. 

Affirmed. 

DowDELL,  C.  J.,  and  Anderson  and  Sayre,  JJ  ,  concur. 
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St.  Louis  &  S.  F.  R.  Co.  v.  Johnson. 

(Supreme  Court  of  Oklahoma,  March  8,  1910.) 

[108  Pac.   Rep.   378.] 

Territories — Legislative  Power — Ratification  of  Act  by  Congress — 
Subsequent  Repeal  or  Amendment. — An  act  of  the  territorial  Legis- 
lature which  requires  the  ratification  of  Congress  in  order  to  make  it 
valid  as  law,  after  such  ratification  cannot  be  modified,  repealed,  or 
amended  by  the  Legislature  without  the  assent  of  Congress. 

Carriers — Rules — Ejection  of  Passengers."*" — Under  section  504  of 
the  Compiled  Laws  of  Oklahoma  of  1909,  common  carriers  of  per- 
sons may  make  reasonable  rules  for  the  conduct  of  their  business, 
and  may  require  passengers  to  conform  thereto  and  under  the  pro- 
visions of  section  506  may  eject  any  passenger  who  refuses  to  con- 
form thereto,  provided  the  same  is  done  with  as  little  violence  as 
possible  at  any  usual  stopping  place  or  near  some  dwelling  house. 

Carriers — Rules — Limit  of  Tickct.t — Common  carriers  of  passengers 
may  limit  the  time  within  which  tickets  for  passage  will  be  valid 
subject  only  to  the  qualification  that  the  limitation  made  is  reasonable. 

Carriers — Carriage  of  Passengers — Ejection — Right  of  Recovery.^ — 
January  24,  1905,  plaintiff  purchased  an  ordinary  local  ticket  over  the  line 
of  the  St.  Louis  &  San  Francisco  Railway,  at  Chandler,  Okl.  T.,  for  pas- 
sage to  Oklahoma  City.     The  same  was  stamped  as  of  the  date  of 
purchase,  and  on  its  face  bore  the  condition,  "good  only  one  day  from 
elate  of  sale  as  stamped  on  back."     Not  having  used  the  same  plain- 
tiflf  tendered  it  for  passage  on  April  8,  1905,  and  the  same  was  re- 
fused by  the  conductor,  and  on  plaintiff's  refusal  to  pay  his  fare  was, 
in  the  daytime   near  a  residence  and  without  violence,   required   to 
leave  the  train,  whereupon  he  brought  suit  for  damages,  and.  on  a 
showing  of  these  facts  the  court  denied  a  request  for  an  instructed 
verdict  for  the  defendant.    Held  error. 
(Syllabus  by  the  Court.) 

Error  from  District  Court,  Oklahoma  County;  George  W. 
Clark,  Judge. 

Action  by  R.  L.  Johnson  against  the  St.  Louis  &  San  Francisco 

*For  the  authorities  in  this  series  on  the  subject  of  the  validity  of 
a  carrier  of  passenger's  rules  and  regulations,  see  third  foot-note  of 
Black  V.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  32  R.  R.  R.  603,  55  Am. 
&  Eng.  R,  Cas.,  N.  S.,  603;  first  head-note  of  Tompkins  v.  Boston  Elev. 
Ry.  Co.  (Mass.),  32  R.  R.  R.  487,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  487. 

For  the  authorities  in  this  series  on  the  right  to  eject  passengers  on 
account  of  failure  to  tender  valid  ticket  and  refusal  or  failure  to  pay 
fare,  see  second  foot-note  of  Mace  v.  Southern  Ry.  Co.  (N.  Car.),  34 
R.  R.  R.  15,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  15. 

+See  first  foot-note  of  Brian  v.  Oregon  Short  Line  R.  Co.  (Mont.), 
34  R.  R.  R.  18,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  18. 
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Railroad  Company.    Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed  and  remanded,  with  instructions  to  dismiss. 

Flynn  &  Ames  and  /?.  A.  Kleinschmidt,  for  plaintiff  in  error. 
J.  H,  Grant  and  £.  G.  McAdams,  for  defendant  in  error. 

Dunn,  C.  J.  This  action  presents  error  from  this  district 
court  of  Oklahoma  county.  R.  L.  Johnson,  as  plaintiff,  sued 
plaintiff  in  error,  as  defendant,  in  the  probate  court  of  Oklahoma 
county,  filing  his  petition  therein  prior  to  statehood.  After  triaJ 
in  that  court  the  case  was  appealed  by  the  defendant,  against 
whom  judgment  was  rendered  to  the  district  court  of  Okla- 
homa county,  and  a  trial  de  novo  had  therein.  Plaintiff 
was  again  successful  and  recovered  a  judgment,  to  reverse 
which  defendant  has  brought  the  case  to  this  court.  The 
action  is  one  for  damages  on  account  of  an  alleged  wrong- 
ful expulsion  of  plaintiff  from  a  train  on  defendant's  road. 
We  are  met  at  the  outset  of  our  consideration  of  this 
case  by  an  objection  to  our  jurisdiction,  counsel  for  de- 
fendant in  error  insisting  that  under  section  4,  art.  3,  c.  12,  of 
the  Session  Laws  of  Oklahoma  of  1905,  all  appeals  from  final 
judgments  of  the  probate  court,  except  certain  ones  not  necessary 
to  here  notice,  should  be  taken  direct  to  the  Supreme  Court  of 
the  territory,  and  it  is  contended  that  jurisdiction  was  not  vested 
in  the  district  court  to  entertain  a  trial  of  this  case  de  novo. 
Counsel  for  plaintiff  in  error  contend  that  the  statute  referred 
to  was  ineffective  to  divest  the  district  court  of  jurisdiction  upon 
the  probate  courts,  and  allowing  an  appeal  in  cases  such  as  this 
to  district  courts,  for  trial  de  novo  was  an  act  which  became  ef- 
fective by  and  through  congressional  sanction,  and  the  territorial 
Legislature  did  not  have  authority  to  amend  it  as  was  attempted 
in  the  section  above  noted.  On  this  proposition  we  cannot  agree 
with  counsel  for  defendant  in  error.  The  Supreme  Court  of  the 
territory  of  Oklahoma  in  the  case  of  Martin  v.  Territory,  8 
Okl.  41,  56  Pac.  712,  held :  "An  act  of  the  territorial  Legislature, 
which  requires  the  ratification  of  Congress  in  order  to  make  it 
valid  as  law,  after  such  ratification  cannot  be  modified,  repealed, 
or  amended  by  the  Legislature  without  the  assent  of  Congress." 
The  section  of  the  Session  Laws  of  1905  never  having  received 
the  assent  of  Congress  was  not  effectual  to  amend  the  act  referred 
to,  and  the  district  court  had  jurisdiction  to  entertain  this  cause. 
This  brings  us  to  the  consideration  of  the  case  on  its  merits. 

A  statement  of  the  facts  involved,  sufficient  upon  which  to 
predicate  the  conclusion  to  which  we  have  come,  is  embodied 
in  the  following :  Plaintiff  testified  that  on  the  8th  day  of  April, 
1905,  he  resided  at  Oklahoma  City,  and  was  coming  home  from 
Tulsa  on  the  Frisco.  He  bought  a  ticket  from  Tulsa  to  Sapulpa, 
and  during  the  journey  tendered  to  the  conductor  a  ticket  from 
Chandler  to  Oklahoma  City,  which  he  had  purchased  at  Chandler 
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on  the  24th  day  of  January,  1905,  at  a  cost  of  $1.46.    The  con- 
ductor said  the  ticket  was  out  of  date  and  that  Johnson  would 
have  to  pay  cash  fare;  refusing  to  do  this,  he  was  put  off  the 
tram  about  1^4  miles  west  of  Chandler.    He  identified  the  ticket 
which  is  as  follows :    "St.  Louis  &  San  Francisco  Railroad  Com- 
pany.   Frisco  System.    Chandler,  O.  T. — C  47.    Oklahoma  City, 
0.  T. — O  12.    Good  only  one  day  from  date  of  sale  as  stamped 
on  back  and  on  such  trains  as  stop  at  destination  of  ticket,  as 
per  official  time  table.    A.  Hilton,  G.  P.  A.  A5185."    On  the  back 
of  said  ticket  is  stamped:  "St.  Louis  &  San  Francisco  Railroad 
Company.  Chandler,  O.  T.,  Jan.  24,  1905."    He  further  testified 
that  he  had  been  a  traveling  salesman  for   15  years,  and  had 
bought  a  great  many  tickets  in  that  time ;  that  he  could  read  and 
write;  that  he  had  the  ticket  in  question  in  his  pocket  all  the  time 
between  the  24th  day  of  January,  when  it  was  bought,  and  the 
8th  day  of  April,  when  it  was  tendered  for  passage ;  that  on  the 
day  in  question  he  bought  a  ticket  from  Tulsa  Sapulpa,  also  a 
ticket  from  Sapulpa  to  Bristow.  and,  when  he  gave  the  conductor 
that  ticket,  paid  cash  fare  from  Bristow  to  Chandler;  that  he 
presented  the  ticket  in  question  at  the  time  he  paid  the  cash  fare 
from  Bristow  to  Chandler  and  before  reaching  Chandler,  and  at 
that  time  the  conductor  told  him  that  it  was  no  good ;  that  when 
the  train  stopped  at  Chandler  he  made  no  attempt  to  buy  another 
ticket.    When  the  conductor  came  through  after  leaving  Chand- 
ler, he  again  tendered  him  the  ticket  in  question,  and  the  con- 
ductor again  told  him  the  ticket  was  not  good,  as  it  had  expired. 
The  conductor  demanded  fare,  and  plaintiff  told  him  that  was 
his  ticket.     The  conductor  said  he  would  have  to  put  him  off 
the  train  if  he  did  not  produce  another  ticket  or  pay  cash  fare. 
"Q.  He  told  you  he  would  put  you  off  the  train  if  you  didn't 
produce  another  ticket,  or  pay  the  cash  fare,  and  then  what  did 
you  say  to  that?  A.  I  said:  'It  is  up  to  you.'    Q.  He  stopped  the 
train?    A.  Yes,  sir.  Q.  At  once?  A.  Yes,  sir.    Q.  And  you  went 
out  on  the  platform  with  him?    A.  Of  course;  but  I  didn't  go 
of  my  own  accord.    Q.    He  had  to  put  you  off  ?    A.  Yes,  sir.    Q. 
You  would  not  have  gone  out  if  he  had  not  taken  you  by  the 
ami,  and  put  you  out?    A.  I  didn't  want  to  get  off.    Q.  You  were 
not  going  to  get  off  unless  he  made  you  get  off?    A.  No,  sir." 

The  uncontradicted  testimony  on  the  part  of  the  railway  com- 
pany given  by  its  conductor  was  that,  prior  to  reaching  Chand- 
ler, Johnson  offered  him  the  ticket  in  question,  and  he  called  his 
attention  to  the  fact  that  the  same  had  expired  and  was  not  valid ; 
that  Johnson  said  the  ticket  was  all  right  until  used,  to  which  the 
conductor  replied  it  was  not  and  could  not  be  accepted;  that 
after  the  train  left  Chandler  he  again  called  on  this  passenger 
for  his  ticket  and  was  tendered  the  one  in  question.  He  again 
informed  him  that  it  was  no  good  and  could  not  be  accepted, 
and  Johnson  stated  that  was  all  he  would  get,  and  that  he  refused 
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his  fare,  whereupon  he  was  asked  if  he  wanted  to  get  off,  or  if 
he  would  have  to  put  him  off,  and  he  said  he  would  have  to  be 
put  oif.  The  conductor  then  took  hold  of  Johnson's  sleeve,  and 
led  him  out  between  the  seats  and  Johnson  stepped  off  on  the 
ground.  There  was  no  disturbance  or  violence  of  any  kind.  It 
was  a  clear  morning  in  April  within  sight  of  Chandler,  and  a 
dwelling  house  about  200  yards  from  the  track.  The  station 
agent  testified  that  the  ticket  was  an  ordinary  local  ticket  of  the 
defendant  company. 

The  damages  claimed  are  general,  no  special  damages  being 
averred  or  proven.  At  the  conclusion  of  the  evidence  defendant 
asked  the  court  to  instruct  the  jury  to  return  a  verdict  in  favor 
of  the  defendant  and  against  the  plaintiff,  which  was  refused. 
This  ruling  was  excepted  to,  and  is  one  of  the  errors  urged  in 
this  court.  It  will  thus  be  seen  that  the  question  presented  is 
whether  or  not  a  railway  company  may  limit  a  first-class  local 
ticket  purchased  for  passage  by  a  provision  making  the  same 
good  only  one  day  from  the  date  of  the  sale  as  stamped  on  the 
back,  and  enforce  such  limitation  by  the  eviction  of  a  passen- 
ger who  had  purchased  it  at  a.  time  antedating  the  time  fixed 
and  who  had  not  used  it.  It  is  the  contention  of  coimsel  for 
defendant  in  error  that  the  ticket  constituted  no  contract  between 
the  parties;  that  the  purchaser  did  not  have  his  attention  called 
to  the  printed  condition  thereon,  and  that  he  "was  not  bound 
thereby. 

Comp.  Laws  Okl.  1909,  §§  504,  505,  and  506,  dealing  with  the 
power  of  common  carriers  of  persons  to  make  rules  for  the  con- 
duct of  their  business  and  of  their  right  to  eject  all  who  refuse 
to  pay  fares  or  conform  to  any  lawful  regulation,  provide : 

"504.  A  common  carrier  of  persons  may  make  rules  for  the 
conduct  of  his  business,  and  may  require  passengers  to  conform 
to  them  if  they  are  lawful,  public,  uniform  in  the  application, 
and  reasonable. 

"505.  A  common  carrier  may  demand  the  fare  of  passengers 
either  at  starting  or  at  any  subsequent  time. 

"506.  A  passenger  who  refuses  to  pay  his  fare,  or  to  con- 
form to  any  lawful  regulation  of  the  carrier,  may  be  ejected  from 
the  vehicle  by  the  carrier.  But  this  must  be  done  with  as  little 
violence  as  possible,  and  at  any  usual  stopping  place,  or  near 
some  dwelling  house.  After  having  ejected  a  passenger,  a  car- 
rier has  no  right  to  require  the  payment  of  any  part  of  his  fare.'' 

Was  the  regulation  enforced  in  this  case  a  reasonable  one? 
It  is  a  matter  of  common  knowledge  possessed  by  all  who  travel 
that  local  tickets  generally  if  not  uniformly  contain  the  condition 
of  the  one  in  the  case  at  bar  limiting  the  time  within  which  the 
same  may  be  lawfully  presented  for  passage.  Ever}^  question 
presented  in  this  case  for  our  consideration  was  considered  and 
passed  on  by  the  Supreme  Court  of  the  state  of  Kansas  in  the 
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recent  case  of  Freeman  v.  A.,  T.  &  S.  F,  Ry.  Co.,  71  Kan.  327, 

80  Fac.  592,  in  which  case  the  court  directed  a  judgment  for  the 

defendant  company  on  facts    almost-  identical  with  those  in  the 

case  at  bar,  and,  on  an  appeal  being  taken,  the  Supreme  Court 

susfained  that  action.    The  court  in  the  consideration  of  the  case 

5a/c/:  "There  was  no  ambiguity   in  the  condition  expressed  on 

tht  ticket   The  date  on  the  back  was  abbreviated,  it  is  true,  but 

\x  was  in  a  form  commonly    used  in  business  transactions,  and 

one  that  a  man  of  ordinary   intelligence  could  not  misunderstand. 

His  signature  was  not  attacHed  to  the  contract,  and  he  says  that 

he  did  not  notice  the  printed  limitation  in  the  ticket  until  it  was 

refused;  but  the  absence   of   his  signature  did  not  eliminate  the 

condition,  and  he  is  bound  by,  and  must  take  notice  of,  limitations 

plainly  printed  on  the  face  of  the-ticket.    No  statement  was  made 

by  the  agent  who  sold  the  ticket  with  reference  to  the  time  when 

it  might  be  used,  nor    was   anything  said  as  to  the   character 

of  the  ticket  that  would  mislead  the  plaintiff.     There  was  daily 

senice  on  the  railroad  between  Argonia  and  Wichita,  and  hence 

it  cannot  be  said  that  the  condition  limiting  the  time  of  use  to 

one  day  from  the  time  of  sale  was  unreasonable.    That  condition 

being  plainly  expressed  on  the  ticket,  it  will  be  presumed  to  have 

been  consented  to  be  the  purchaser  in  the  acceptance  and  use  of 

the  ticket  itself.     Among  the  authorities  sustaining  these  views 

are  the  following :    Dangerfield  v.  Railway  Co.,  62  Kan.  85,  61 

Pac.  405 ;  Railroad  Co.  v.  Price,  62  Kan.  327,  62  Pac.   1001  ; 

Rolfs  V.  Railway  Co.,  66  Kan.  272,  71   Pac.   526;  Hanlon  v, 

Illinois  Central  Railroad  Co.,  109  Iowa,  136,  80  N.  W.  223;  St. 

Clair  V.  Railroad,  77  Miss.  789,  28  South.  957 ;  T.  &  N.  O.  Ry. 

Co.  V,  Powell,  13  Tex.  Civ.  App.  212,  35  S.  W.  841 ;  Callaway, 

Receiver,  v,  Mellett;  15  Ind.  App.  366,  44  N.  E.  198,  57  Am. 

St.  Rep.  238;  Lillis  v,  St  Louis,  Kansas  City  &  Northern  Ry. 

Co.,  64  Mo.  464,  27  Am.  Rep.  255 ;  Boston  &  Lowell  Railway  Co. 

i\  Proctor,   1   Allen   [Mass.]   267,  79  Am.  Dec.  729;  State  v. 

Campbell,  32  N.  J.  Law,  309;  Elmore  v.  Sands,  34  N.  Y.  512, 

13  Am.  Rep.  617;  Boice  v,  Hudson  River  Railroad  Co.,  61  Barb. 

IX.  Y.]  611 ;  Rawkitzky  v.  Railway  Co.,  40  La.  Ann.  47,  3  South. 

387;  Coburn  z/.  Railway  Co.,  105  La.  398,  29  South.  882,  83 

Am.  St.  Rep.  242;   Pennsylvania  Co.  v,  Hine,  41  Ohio  St.  276; 

Hutch.  Carr.  pp.  576-581 ;  1  Pet.  Carr.  p.  285 ;  3  Thomp.  Neg. 

p.  2599;  8  Ency.  575.'' 

While  it  is  true  there  are  several  authorities  in  conflict  with 
the  foregoing,  yet  the  reasons  for  the  rule  are  to  our  minds  so 
manifestly  just  that  we  feel  no  hesitancy  in  following  the  almost 
universal  consensus  of  judicial  opinion  on  the  same. 

The  judgment  of  the  trial  court  is  accordingly  reversed,  and 
the  case  is  remanded,  with  instructions  to  dismiss  the  same. 

Turner,  Kane,  and  Hayes,  JJ.,  concur. 
WiuiAMs,  J.,  absent,  and  not  participating. 
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(Court  of  Appeals  of  Kentucky,  April  27,  1910.) 

[127  S.  W.  Rep.  519.] 

Carriers — Passengers — Ejectment  from  Trains — Contributory  Neg- 
ligence.*— A  passenger  buying  a  round-trip  ticket,  who  did  not  ob- 
serve the  mistake  of  the  conductor,  who  retained  the  return  pan  of 
the  ticket,  was  not  guilty  of  contributory  negligence  because  of  hi» 
failure  to  observe  the  mistake  and  could  sue  for  being  ejected  from 
the  train  on  the  return  trip  on  the  refusal  of  the  conductor  to  accept 
his  ticket. 

Carriers — Ejection  of  Passengers — Damagesi. — Where  a  passenger 
was  ejected  from  a  train  because  of  the  invalidity  of  his  ticket,  and 
the  conductor  was  not  abusive,  but  polite  and  kind  to  the  passenger, 
who  was  forced  to  walk  in  the  daytime  11  miles,  and  there  was  noth- 
ing to  show  that  the  weather  or  the  roads  were  bad,  a  verdict  for 
$500  was  excessive. 

Appeal  from  Circuit  Court,  Rockcastle  County. 
"Not  to  be  officially  reported." 

Action  by  W.  H.  Fish  against  the  Louisville  &  Nashville  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.    Reversed  and  remanded. 

/.  W.  Brozvn,  John  T,  Shelby  and  Benjamin  D.  We^field,  for 
appellant. 

C.  C  Williams  and  5.  D,  Lewis,  for  appellee. 

Barker,  C.  J.  The  appellee,  W.  H.  Fish  (plaintiff  below), 
purchased  from  appellant  (defendant  below)  a  railroad  ticket 
from  Wildie,  Ky.,  to  Richmond,  Ky.,  and  return.  The  two 
tickets  as  delivered  to  appellee  were  on  one  piece  of  pasteboard. 
After  plaintiff  boarded  the  train  at  Wildie,  he  handed  the  con- 
ductor the  round-trip  ticket.  This  officer  tore  the  tickets  apart 
and  handed  the  appellee  what  he  doubtless  thought  was  that 
part  which  entitled  him  to  return  on  board  the  train  from  Rich- 
mond to  Wildie ;  but,  in  fact,  by  mistake  the  conductor  kept  that 
part  of  the  ticket  and  returned  to  appellee  the  part  which  evi- 
denced his  right  to  ride  from  Wildie  to  Richmond.  The  appellee 
was  transported  from  Wildie  to  Richmond,  where  he  attended 
to  the  business  for  which  he  made  the  trip,  and  the  next  day 
undertook  to  return  from  Richmond  to  Wildie  on  one  of  appel- 
lant's passenger  trains.    While  en  route  his  ticket  was  demanded 

♦See  second  paragraph  of  first  foot-note  of  preceding  case;  foot- 
notes of  Mace  v.  Southern  Ry.  Co.  (N.  Car.),  34  R.  R.  R.  l.«>.  57  Am. 
&  Eng.  R.  Cas.,  N.  S.,  15;  Arnold  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  34 
R.  R.  5^.  217,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  217. 
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by  the  conductor,  and  appellee  handed  him  that  part  of  the  ticket 
which  had  been  returned  to  him  by  the  conductor  of  the  other 
train  the  day  before.  The  second  officer,  observing  that  the  ticket 
entitled  the  bearer  to  a  ride  from  Wildie  to  Richmond  and  not 
from  Richmond  to  Wildie,  decHned  to  accept  it  or  to  permit  ap- 
pellee to  ride  on  the  train  to  his  destination,  unless  he  paid  his 
fare.  Appellee  was  without  mopey  and  had  no  acquaintances  or 
friends  upon  the  train  from  whom  he  could  borrow,  and,  in  pur- 
suance of  the  demand  of  the  conductor,  got  off  the  train  before 
he  arrived  at  his  destination,  and  walked  11  miles  to  his  destina- 
tion. To  recover  damages  for  the  wrong  thus  done  him,  he  in- 
stituted this  action  and  recovered  damages  in  the  sum  of  $500. 
Of  the  judgment  based  upon  this  verdict  the  appellant  now  com- 
plains. 

The  appellant  was  not  entitled  to  a  peremptory  instruction  at 
the  conclusion  of  the  evidence  for  plaintiff.    The  latter  purchased 
a  round-trip  ticket  and  was  entitled  to  ride  thereon  from  Wildie 
to  Richmond  and  from  Richmond  to  Wildie.     He  handed  the 
first  conductor  the  whole  ticket,  as  it  was  his  duty  to  do,  and 
that  officer,-  instead  of  returning  to  appellee    the    correct  part 
of  the  ticket,  by  mistake  returned  to  him  that  part  which  he 
should  have  kept,  and  kept  that  part  which  he  should  have  re- 
turned.   This  negligent  act  was  the  whole  cause  of  the  trouble 
and  consequent  injury  to  appellee.    We  do  not  think  appellee  was 
^^ligent  in  failing  to  observe  the  mistake  of  the  officer  in  re- 
turning to  him  the  wrong  part  of  the  ticket.    He  had  a  right  to 
rely  upon  the  accuracy  and  diligence  of  the  officer  and  to  assume 
that  the  right  ticket  had  been  returned  to  him.    He  did  not  ob- 
serve the  mistake,  and  was  guilty  of  no  contributory  negligence 
by  his  failure  to  observe  it.     The  very  question  we  have  was 
involved  in  the  case  of  Southern  Railway  in  Kentucky  v,  Hawk- 
ins, 121  Ky.  415,  89  S.  W.  258,  28  Ky.  Law  Rep.  364,  and  it  was 
there  held  that  a  passenger  who  was  put  off  of,  a  train  by  the 
conductor  because  he  did  not  have  a  proper  ticket  could  recover 
from  the  railroad,  because  his  failure  to  have  a  proper  ticket 
was  the  result  of  the  negligence  of  the  ticket  agent,   who  by 
mistake   had    failed    to    stamp   correctly   the  ticket   he    sold    to 
the  passenger.     We  do   not   feel   it   necessary   to   analyze   the 
opinion  delivered  in  that  case  any   further.     It  is  sufficient  to 
say  that  it  settles  adversely  to  appellant  every  question  involved 
on  this  appeal,  except  the  amount  of  the  damages  awarded  by 
the  jury  in  their  verdict. 

The  instructions  of  the  court  in  the  case  at  bar  were  approved 
in  Lexington  &  Easfem  R.  R.  Co.  v,  Lyons,  104  Ky.  23,  46  S. 
W.  209,  20  Ky.  Law  Rep.  516. 

We  think,  however,  the  verdict  awarding  appellee  $500  dam- 
ages was  excessive.  It  is  not  pretended  that  the  conductor  did 
any  more  than  his  duty  in  requiring  the  plaintiff  to  pay  his  fare 


172        Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Wickert  v.  Wisconsin  Cent.  Ry.  Co 

or  leave  the  train.     He  was  not  abusive,  but,  on  the  contrary, 
was  polite  and  kind  to  appellee. 

It  is  true,  appellee  was  forced  to  walk  11  miles,  and  that  he  was 
suffering  with  some  stomach  trouble,  but  it  was  in  the  daytime, 
and  there  was  no  intimation  that  either  the  weather  or  the 
roads  were  bad,  and,  while  appellee  says  it  made  him  tired,  we 
cannot  but  feel  that  $500  was  \yery  much  more  than  he  was  en- 
titled to  recover  under  the  circumstances;  and  for  this  reason 
alone  the  judgment  is  reversed  for  further  proceedings  con- 
sistent with  this  opinion. 


Wickert  v,  Wisconsin  Cent.  Ry.  Co. 

(Supreme  Court  of  Wisconsin,  April  5,  1910.) 
[125  N.  W.  Rep.  943.] 

Negligence — Actionable  Negligence — Elements.* — To  make  out  ac- 
tionable negligence,  it  must  appear  that  the  person  sought  to  be 
charged  therewith  had  knowledge,  actual  or  imputed,  that  the  act  or 
omission  complained  of  was  likely  to  cause  injury  to  some  person 
or  thing. 

Negligence — Actionable  Negligence — Elements.* — Knowledge  of  the 
dangerous  quality  of  an  act  or  omission  complained  of,  as  likely  to 
cause  injury  to  a  person  or  thing,  may  be  imputed  to  the  person 
charged  therewith,  where  there  is  a  duty  to  know,  and  where  a  per- 
son of  ordinary  care  under  similar  circumstances  by  ordinary  care  to 
have  known  of  such  likelihood. 

Carriers — Injuries  to  Person  on  Train — Negligence. f — In  the  ab- 
sence of  evidence  to  the  contrary,  trainmen  may  presume  that  all  per- 
sons boarding  a  train  at  a  station  for  the  reception  of  passengers  are 
passengers. 

Carriers — Injuries  to  Person  on  Train — Negligence.! — Where  train- 
men did  not  know  and  were  not  chargeable  with  knowing  that  a  per- 
son who  boarded  a  train  at  a  station  was  not  a  passenger,  but  pnly 
boarded  the  train  to  accompany  friends,  who  were  passengers,  and 
intended  to  alight,  they  were  not  negligent  in  starting  the  train  be- 
fore such  person  had  alighted,  though  he  was  rightfully  on  the  train 

♦See  first  foot-note  of  Langenfeld  v.  Union  Pac.  R.  Co.  (Neb.),  34  R. 
R.  R.  727,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  727;  first  foot-note  of  Wilk- 
inson V.  Oregon  S.  L.  R.  Co.  (Utah),  34  R.  R.  R.  360,  57  Am.  &  Eng. 
R.  Cas.,  N.  S.,  360;  second  foot-note  of  Perrvman  v.  Chicago  City 
Ry.  Co.  (111.),  34  R.  R.  R.  93,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  93. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  the  carrier  with  respect  to  persons  assisting  or  accom- 
panying passengers,  see  second  paragraph  of  first  foot-note  of  Yazoo 
&  M.  R.  Co.  V.  Shelby  (Miss.),  34  R,  R.  R.  54.  57  Am.  &  Knp.  R.  Cas.. 
N.  S.,  54;  Fortune  v.  Southern  Ry.  Co.  (N.  Car.),  34  R.  R.  R.  237,  57 
Am.  &  Eng.  R.  Cas.,  N.  S.,  237. 


Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S        173 

Wickert  v,  WUcohmh  Cent.  Ry.  Co 

by  customary  invitation,  and  though  the  trainmen  owed  him  the  duty 
of  ordinary  care. 

Appeal  from  Circuit  Court,  for  Marquette  County ;  A.  H.  Reid, 
Judge. 

Action  by  Anna  Wickert  against  the  Wisconsin  Central  Rail- 
way Company.  From  a  judgment  for  defendant,  plaintiff  ap- 
peals.   Affirmed. 

Appeal  from  a  judgment  of  the  circuit  court  for  Marquette 
county  entered  upon  a  verdict  directed  for  defendant  in  an  action 
to  recover  damages  for  personal  injury  caused  by  defendant's 
negligence. 

Among  other  references  cited"  upon  the  part  of  the  appellant 
were  the  following:  Townley,  etc.  v.  C,  M.  &  St.  Paul  Ry.  Co., 
53  Wis.  626,  11  N.  W.  55 ;  Davis  v.  C.  &  N.  W.  Ry.  Co.,  58  Wis. 
646,  17  N.  W.  406,  46  Am.  Rep.  667;  Cahill  v.  Layton,  57  Wis. 
.  600,  16  N.  W.  1,  46  Am.  Rep.  46;  Dowd  v.  C,  M.  &  St.  Paul 
Ry.  Co.,  84  Wis.  105,  54  N.  W.  24,  20  L.  R.  A.  527,  36  Am.  St. 
Rep.  917;  Langhoff  v,  M.  &  P.  du  Chien  Ry.  Co.,  19  Wis.  489; 
Powell  V.  Ashland  I.  &  S.  Co.,  98  Wis.  35,  73  N.  W.  573. 

Among  those  cited  upon  the  part  of  the  respondent  were  the 
following:  Griswold  v,  C.  &  N.  W.  Ry.  Co.,  64  Wis.  652,  26 
N.  W.  101 ;  Ives  z\  Wis.  Cent.  Ry.  Co.,  128  Wis.  357,  107  N.  W. 
452;  Morey  v.  Lake  Superior,  etc.,  125  Wis.  148,  103  N.  W. 
271,12L.  R.  A.  (N.  S.)  221. 

D.  IV.  McNamara,  for  appellant. 

Walter  D.  Corrigan  and  Clifton  Williams,  for  respondent. 

TiMi^iN,  J.  The  question  presented  by  this  appeal  is  whether 
the  circuit  court  properly  directed  a  verdict  for  defendant.     In 
order  to  make  out  a  case  of  actionable  negligence,  it  must  ap- 
pear that  the  person  sought  to  be  charged  therewith  had  knowl- 
edge that  his  act  or  omission  complained  of  was  likely  to  cause 
injury  to  some  person  or  thing.    This  knowledge  may  be  either 
actuai  or  imputed.    Knowledge  of  this  dangerous  quality  of  the 
act  or  omission  in  question  is  or  may  be  imputed  in  a  great  num- 
ber of  instances,  among  them  when  there  is  a  duty  to    know, 
and  also  when  a  person  of  ordinary  care  and  prudence  under 
the  same  or  similar  circumstances  in  the  exercise  of  ordinary 
care  ought  to  have  known  of  the  likelihood.     Hasbrouck  v.  Ar- 
mour, 139  Wis.  357,  121  N.  W.  157.    Like  other  subjects  of  legal 
investigation,  these  may  be  questions  of  fact,  questions  of  law, 
or  mixed  questions  of  fact  and  law  in  a  given  case.    The  uncon- 
tradicted evidence  in  the  instant  case  establishes  the  following: 
The  sister  and  the  niece  of  plaintiff,  with  the  three  children  of 
te  niece,  were  passengers,  waiting  on  the  depot  platform  for 
the  arrival  of  the  train  which  they  were  about  to  board.     The 
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plaintiff  and  her  grown-up  daughter  accompanied  these  passen- 
gers for  the  purpose  of  seeing  them  off.     The  passenger  train 
in  question,  having  one  passenger  coach  next  behind  the  smok- 
ing car,  stopped  at  the  station,  the  passfengers,  of  whom  there 
were  quite  a  large  number  alighting  at  this  station,  were  descend- 
ing the  steps  at  the  front  end  of  this  passenger  coach,  and  the 
conductor  was  assisting  these  passengers  to  descend,  standing 
with  his  face  toward  the  descending  passengers  and  toward  the 
passenger  coach.     The  group  of  seven,  including  the  said  pas- 
sengers about  to  embark  and  the  plaintiff  and    her  daughter, 
while  the  conductor  was  so  engaged  stood  behind  him,  said  their 
farewells  and  exchanged  parting  kisses.     The  plaintiff's   niece 
first,  and  then  plaintiff's  sister,  ascended  the  steps  of  the  smoking 
car  to  the  platform  of  that  car,  from  which  point  the  niece  called 
out  to  plaintiff,  ''Aunt,  bring  up  the  baby  and  the  satchel."    The 
niece  then  went  into  the  passenger  car  and  took  a  seat.     Plain- 
tiff's sister  remained  near  the  door  of  the  passenger  car.   PlaintiflF 
ascended  the  steps  of  the  smoking  car,  crossed  the  platform  oi 
this  car  and  the  platform  of  the  passenger  car  to  where  her  sis- 
ter was  standing,  gave  the  satchel  to  the  latter,  turned  and  began 
to  descend  the  steps  of  the  passenger  car,  and  had  reached  the 
second  step  in  her  descent,  when  the  train  began  to  move  out 
moderately,  whereupon  she  became  dizzy,  and  soon  fell  from  the 
steps  sustaining  injuries.     When  the  plaintiff  was  ascending  the 
steps  leading  to  the  platform  of  the  smoking  car,  and  after  she 
had  reached  that  platform,  the  passengers  from  the  other  car 
were  still  descending  the  steps  of  that  car,  but  after  she  delivered 
the  satchel  to  her  sister  and  started  to  descend  there  was  no 
other  person  descending  the  steps  and  no  conductor  in  sight. 
The  conductor,  after  looking  along  his  train  and  seeing  no  one 
attempting  to  board  the  train  or  to  descend  from  either  car,  called 
out,  "All  aboard/'  and  gave  the  signal  to  the  engineer  to  puH 
out.     The    engineer    rang   his    bell  and    started  his  engine  and 
moved  out.     The  conductor  from  the  place  at  which  he  stood 
when  he  gave  the  signal  to  start  as  fixed  by  his  uncontroverted 
testimony  could  not  see  the  plaintiff  because  she  had  not  at  that 
time  reached  the  second  step  in  her  descent.     The  signal  must 
have  preceded  the  starting  of  the  train,  and  the  signal  and  the 
starting  could  not  have  been  simultaneous.    The  plaintiff  tarried 
somewhere  on  either  car  platform  before  attempting  to  descend. 
Neither  the  conductor  nor  the  brakeman  had  any  actual  knowl- 
edge that  the  plaintiff  was  upon  the  car  platform  with  the  in- 
tention of  alighting  therefrom  before  the  train  started  or  that 
she  was  not  a  passenger,  and  neither  observed  the  leave-taking, 
heard  the  farewells,  or  saw  the  kisses  on  the  depot  platform,  or 
heard  the  call,  "Aunt,  bring  up  the  baby  and  the  satchel."    The 
plaintiff  however  contends  that  the  leave-taking,  farewells,  and 
kisses  on  the  depot  platform  occurred  so  near  to  the  conductor 
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that  he  might  notwithstanding  his  denial  have  heard  them,  or 
that  in  the  exercise  of  ordinary  care  he  ought  to  have  observed 
them,  and  consequently  to  have  known  that  the  plaintiff  was  <not 
a  passenger,  but  intended  to  alight  from  the  car  platform  before 
the  train  started,  and  that  the  conductor  was  therefore  negligent 
in  giving  the  signal  to  start  without  first  ascertaining  whether  the 
plaintiff  had  descended. 

If  we  assume  for  the  purpose  of  this  case,  and  as  most  favor- 
able to  appellant,  that  notwithstanding  the  denial  by  the  con- 
ductor and  by  the  brakeman  that  they  observed  these  farewells, 
or  knew  that  the  plaintiff  was  not  a  passenger,  there  still  was  an 
issue  of  fact  involving  the  question  whether  they  had  actually 
observed,  or  whether  they  ought  to  have  observed  the  conduct  of 
the  plaintiff  and  the  other  passengers,  still  we  think  that  the  real 
probative  effect  of  such  conduct  was  not  as  claimed  by  the  ap- 
pellant.    If  farewells  and  kisses  were  exchanged  on  the  depot 
platform,  the  fair  inference  would  be  that  there  the  parting  took 
place,  and  that  those  who  remained  on  the  platform  were  the 
friends  who  had  taken  leave,  and  those  who  boarded  the  train 
thereafter  were  the  departing  passengers.    The  daughter  of  plain- 
tiff remained  on  the  depot  platform.    All  other  members  of  the 
group  ascended  the  steps  of  the  smoking  car.    The  plaintiff  as- 
cended last  and  in  response  to  a  request  to  bring  up  the  baby  and 
the  satchel,  but  there  was  nothing  in  the  request  to  inform  any 
one  who  overheard  it  .that  she  was  not  a  passenger.     It  is  a  fair 
inference,  although  perhaps  not  a  very  strong  one,  that  all  those 
who  board  a  train  stopped  at  a  station  for  the  reception  of  pas- 
sengers are  passengers.     In  the  absence  of  evidence  to  the  con- 
trary, the  trainmen  are  justified  in  so  presuming.     We  find  no 
evidence  here  of   any   indications  to   the   contrary.     There   was 
therefore  no  evidence  upon  which  the  jury  would  have  been  justi- 
fied in  finding  that  the  defendant  througji  its  agents  and  servants, 
the  Conductor  or  brakeman,  knew,  or  ought  to  have  known,  that 
the  plaintiff  was,  at  the  time  the  conductor  gave  the  signal  to 
5tart,  upon  the  train    otherwise   than  as    a   passenger    outward 
tound.    There  was  therefore  no  negligence  in  starting  the  train. 
The  case  in  this  respect  is  ruled  by  Griswold  v.  C.  &  N.  W.  Ry. 
Co.,  64  Wis.  652,  26  N.  W.^101.    So  that,  even  conceding  appel- 
lant's contention  that  plaintiff  was  rightfully  on  the  train  by  cus- 
tomary invitation  and  that  defendant  owed  her  the  duty  of  ordi- 
nary care,  still  there  was  no  want  of  ordinary  care  within  the 
general  rule  first  herein  stated.    It  follows  that  the  judgment  of 
the  circuit  court  must  be  affirmed. 
hdgmtni  affirmed. 
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MiLEY  V.  Northern  Pac.  Ry.  Co. 

(Supreme  Court  of  Montana,  March  26,  1910.) 

[108  Pac.  Rep.  5.] 

Appeal  and  Error — Dismissal  of  Action. — A  motion  by  respondent 
to  dismiss  the  action  will  not  be  granted  by  the  Supreme  Court  on 
appeal,  such  court  having  authority  to  dismiss  only  actions  or  pro- 
ceedings commenced  therein. 

Pleading — Special  Statute — Proof, — One  seeking  recovery  under  a 
special  statute  creating  a  new  liability  must  plead  and  prove  the  facts 
showing  his  right  to  recover  under  such  statute. 

Carriers — Carriage  of  Passengers — Contracts  Limiting  Liability- 
Reduced  Fare.* — In  the  absence  "of  statutory  restrictions,  a  railway 
company  may  for  a  reduced  fare  sell  a  particular  form  of  ticket 
whereby  its  liability  is  restricted  and  its  obligations  curtailed. 

Carriers — Failure  to  Stop  at  Station — ^Action  for  Statutory  Penalty 
— Statutes — Construction. — Under  Rev.  Codes,  §  4330,  requiring  rail- 
road corporations,  on  tender  of  the  "regular  rates  of  fare,"  to  furnish 
tickets  entitling  the  purchasers  to  ride,  and  providing  that  any  rail- 
road failing  to  furnish  tickets  or  refusing  the  passage  which  the  same 
call  for,  must  pay  to  the  person  so  refused  $200,  one  purchasing  a 
ticket  at  a  reduced  rate  may  not  recover  the  penalty  on  failure  of  the 
railroad  to  stop  at  the  station  named  in  the  ticket. 

Appeal  from  District  Court,  Park  County;  Frank  Henry, 
Judge. 

Action  by  Alta  Miley  against  the  Northern  Pacific  Railway 
Company.  From  a  judgment  for  plaintiff  and  from  an  order 
denying  a  new  trial,  defendant  appeals.    Reversed  and  remanded. 

Wm.  Wallace,  Jr.,  JoJm  G.  Brown,  and  R,  P,  Gaines,  for  ap- 
pellant. 

Hollow  AY,  J.  During  the  month  of  July,  1908,  the  Northern 
Pacific  Railway  Company  was  operating  a  double  train  service 
over  its  Park  branch,  between  Livingston  and  Gardiner.  On  that 
line  of  road,  and  between  the  regular  stations  at  Emigrant  and 
Electric,  there  is  a  flag  station  knowft  as  "Daileys."    At  the  time 

♦For  the  authorities  in  this  series  on  the  power  of  a  carrier  of  pa*?- 
sengers  to  exempt  itself  from  liability  or  limit  its  liability,  «ee  second 
foot-note  of  Eb^rts  v.  Detroit,  etc.,  Ry.  (Mich.),  28  R.  R.  R.  159,  51  Am. 
&  Eng.  R.  Gas.,  N.  S.,  159;  first  foot-note  of  Clough  v.  Grand  Trunk 
W.  Ry.  Co.  (C.  C.  A.),  26  R.  R.  R.  660,  49  Am.  &  Eng.  R.  Cas.,  N- 
S.,  660;  first  foot-note  of  Chicago,  etc.,  Ry.  Co.  v.  Mann  (Neb.),  26  R. 
R.  R.  r>88,  49  Am.  &  Ene:.  R.  Cas.,  N.  S.,  288;  Dugan  v.  Blue  HiK  St. 
Ry.  Co.  (Mass.),  26  R.  R.  R.  159,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  159; 
fifth  head-note  of  Pierson  v.  Illinois  Cent.  R.  Co.  (Mich.),  24  R.  R« 
R.  591,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  591. 
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in  question  passenger  train  No.  103,  which  left  Livingston  in  the 
forenoon,  did  not  stop  at  Daileys,  but  passenger  train  No.  101, 
which  left  Livingston  in  the  afternoon,  did  stop  at  that  point  to 
let  oflF  or  take  on  passengers.    On  July  4,  1908,  the  plaintiff  pur- 
chased from  the  Northern  Pacific  ticket  agent  at  Livingston  a 
round  trip  ticket  for  passage  to  Daileys  and  return,  and  boarded 
train  No.  103  for  the  purpose  of  making  her  journey.    When  the 
train  conductor  came  to  collect  her  ticket,  he  informed  her  that 
the  train  she  was  then  on  did  not  stop  at  Daileys,  and  she  was 
thereupon  forced  to  alight  at  Emigrant,  which  was  the  nearest 
station  to  Daileys  at  which  the  train  did  stop.    She  brought  this 
action,  and  in  her  complaint  assumes  to  state  two  causes  of  ac- 
tion ;  the  first  founded  upon  the  defendant's  common-law  liability, 
and  the  second  upon  the  provisions  of  section  4330  of  the  Re- 
vised Codes  of  Montana.    The  first  cause  of  action  seems  to  have 
been  abandoned  at  the  trial;  at  least  the  instructions  given  by 
the  court  only  submitted  to  the  jury  the  second  cause  of  action, 
and  upon  that  cause  of  action  a  verdict  was  returned  in  favor  of 
the  plaintiff  for  the  statutory  penalty  of  $200;  and  from  the  judg- 
ment entered  on  the  verdict,  and  from  an  order  denying  it  a  new 
trial,  the  railway  company  appealed.     The  respondent  did  not 
make  any   appearance  in  this  court,  but  apparently  confessed 
error  by  asking  this  court  to  dismiss  the  action.     This  motion 
we  cannot  grant.    It  is  only  an  action  or  proceeding  commenced 
m  this  court  that  we  have  any  authority  to  dismiss  under  any 
circumstances.     To  dismiss  the  appeals  would  amount  to  an  af- 
finnance  of  the  judgment  and  order,  and,  as  there  are  not  any 
grounds  urged  for  such  action,  we  are  left  to  consider  on  the 
merits  the  questions  raised,  or  such  of  them  as  may  be  necessary 
to  a  determination  of  the  appeals. 

The  evidence  offered  by  the  plaintiff  discloses  that  the  ticket 
she  purchased  was  an  excursion  ticket,  issued  on  account  of  the 
fourth  of  July  holiday,  and  that  it  was  sold  to  her  for  $1.20, 
whereas  the  regular  round  trip  fare  from  Livingston  to  Daileys 
^'38  $1.80.  Section  4330,  Revised  Codes,  under  which  this  re- 
covery was  had,  reads  as  follows :  "Every  railroad  corporation 
niust  provide,  and  on  being  tendered  the  regular  rates  of  fare, 
burnish  to  every  person  desiring  a  passage  on  their  passenger 
cars,  a  ticket  which  entitles  the  purchaser  to  a  ride,  and  to  the 
•^^^onimodations  provided  in  their  cars,  from  the  depot  or  sta- 
tion where  the  same  is  purchased,  to  any  other  depot  or  station 
^  the  line  of  their  road.  Every  such  ticket  entitles  the  holder 
thereof  to  ride  on  their  passenger  cars  to  the  station  or  depot  of 
destination,  or  any  intermediate  station,  and  from  any  interme- 
diate station  to  the  depot  of  destination  designated  in  the  ticket, 
?f  any  time  within  six  months  thereafter.  Any  corporation  f aiU 
^?  So  to  provide  and  furnish  tickets,  or  refusing  the  passage 
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which  the  same  calls  for  when  sold,  must  pay  to  the  person  so 
refused  the  sum  of  two  hundred  dollars." 

We  do  not  deem  it  advisable  to  determine  some  of  the  impor- 
tant questions  suggested  by  appellant's  brief.  This  cause  has 
not  been  argued  for  respondent,  and  we  reserve  our  decision  upon 
those  questions  until  such  time  as  they  may  arise  and  be  fully 
presented.  Section  4330  creates  a  new  liability,  on  the  part  of 
the  railway  company,  where  none  existed  before,  and  since  this 
action  was  tried  upon  the  theory  of  the  company's  liability  under 
the  statute,  and  not  otherwise,  the  only  question  with  which  we 
need  concern  ourselves  at  this  time  is:  Does  the  plaintiff  make 
out  a  case  entitling  her  to  the  penalty  provided  in  that  section? 
In  Kelly  v.  Northern  Pacific  Ry.  Co.,  35  Mont.  243,  88  Pac.  1009, 
this  court  said :  "In  order  to  settle  the  rule  in  this  state,  we  de- 
cide that,  where  a  party  relies  for  recovery  upon  a  special  statute 
creating  a  liability  where  none  existed  before,  he  must  set  forth 
in  ordinary  and  concise  language  a  statement  of  facts  showing 
his  right  to  recover  under  that  statute."  Of  course,  it  follows 
that  the  proof  must  then  conform  to  the  facts  pleaded. 

It  will  be  observed  that  section  4330  does  not  absolutely  re- 
quire the  railway  company  to  furnish  a  ticket  good  from  Living- 
ston to  Daileys  upon  every  train  running  upon  the  Park  branch; 
at  the  utmost  it  can  only  be  said  that  it  makes  such  requirement 
provided  the  regular  fare  is  tendered ;  and,  as  to  whether  the  sec- 
tion goes  to  this  extent,  we  reserve  our  decision.  The  plaintiff 
did  not  tender  or  pay  the  regular  fare.  She  purchased  an  ex- 
cursion ticket  for  which  she  paid  a  special  or  reduced  fare;  and 
that,  in  the  absence  of  statutory  restrictions,  a  railway  company 
may  for  a  reduced  fare  sell  a  particular  form  of  ticket,  whereby 
its  liability  is  restricted  and  its  obligations  curtailed,  is  recognized 
by  the  authorities  generally.  Rose  v.  Northern  Pacific  Ry.  Co., 
35  Mont.  70,  88  Pac.  767,  119  Am.  St.  Rep.  836. 

Since  the  plaintiff  insists  that  she  is  entitled  to  recover  the 
penalty  provided  by  section  4330  above,  by  reason  of  the  fact 
that  she  was  not  permitted,  by  virtue  of  the  ticket  she  had  pur- 
chased, to  ride  from  Livingston  to  Daileys  and  to  alight  at  that 
station  from  the  train  upon  which  she  sought  carriage,  she  must 
show  that  she  met  the  requirements  of  that  section,  which  have 
to  do  with  the  passenger  as  distinguished  from  the  carrier;  and, 
as  we  have  just  observed,  the  first  requirement  is  that  she  should 
have  tendered  the  regular  fare  for  her  ticket,  and  this  she  did 
not  do.  Our  Constitution  (section  7,  art.  15),  our  Codes,  this 
court,  in  Rose  v.  Northern  Pacific  Ry.  Co.,  above,  and  Brian  v. 
Oregon  Short  Line  R.  Co.,  40  Mont.  — ,  105  Pac.  489,  and  the 
authorities  generally,  recognize  the  distinction  between  a  ticket 
sold  at  the  regular  fare,  and  one  sold  at  a  reduced  fare  or  spe- 
cial price.  The  plaintiff  sought  to  make  her  journey  upon 
train  No.  103,   and  the   trouble  arose   because  that  train  would 
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not   stop    at    Daileys    to  let  her  off.     There  is  evidence  that 
she  was  misled  by  the  ticket  agent;  but  that  evidence  has  to 
<io  only  with  the  first  cause  of  action,  which  did  not  go  to  the 
jur}'.    It  could  not  have  any  application  to  the  cause  of  action 
for  the  statutory  penalty.    .Whatever  right  section  4330  may  con- 
fer upon  a  passenger  who  has  paid  or  tendered  the  regular  fare 
for  his  ticket,  it  does  not  assume  to  confer  any  whatever  upon 
a  person  who  has  purchased  a  ticket  at  a  price  below  the  regular 
fare,  as  plaintiff  in  this  instance  did ;  and  since  the  plaintiff  does 
not  bring  herself  wnthin  the  class  of  persons  for  whose  benefit 
section  4330  was  enacted,  she  cannot  maintain  an  action  for  the 
penalty  which  that  section  provides. 

The  judgment  and  order  are  reversed,  and  the  cause  is  re- 
manded. 
Reversed  and  remanded. 

Braxtly,  C.  J.,  and  Smith,  J.,  concur. 


Cone  i\  Southern  Ry.  Co. 

(Supreme    Court   of  South   Carolina,   April    18,   1910.) 

[67   S.   E.   Rep.   779.] 

Carriers — Loss  of  Baggage — Delivery  to  Carrier — Submission  to 
Jury.* — In  an  action  against  a  railroad  for  loss  of  baggage,  evidence 
held  sufBcient  to  go  to  the  jury  on  the  issue  as  to  whether  the  bag- 
gage was  delivered  to  defendant  as  a  common  carrier. 

Carriers — Loss  of  Baggage — ^Liability — Delivery  and  Acceptance.* 
— While  the  liability  of  a  carrier  for  baggage  does  not  begin  until 
delivery  and  acceptance,  it  is  not  always  necessary  to  show  actual  de- 
livery and  express  acceptance,  since  there  may  be  an  implied  or  con- 
structive delivery  and  acceptance. 

Carriers — ^Loss  of  Baggage — Liability* — The  liability  of  a  carrier 
for  baggage  may  arise  before  the  purchase  of  a  ticket  or  demand  for 
check  to  one  intending  to  become  a  passenger,  who  has  his  baggage 
placed  at  the  proper  place  on  the  station  premises  within  a  reason- 
able time  before  the  departure  of  the  train. 

Carriers — ^Loss  of  Baggage — Delivery  to  Carriers — Time — Questions 
for  Jury.* — ^Where  plaintiff  who  intended  to  take  a  morning  train 
had  his  trunk  conveyed  the  night  before  to  defendant's  baggage  room, 
while  defendant's  baggage  agent  was  on  duty,  it  could  not  be  said 
as  a  matter  of  law  that  the  trunk  was  deposited  at  the  baggage  room 
an  unreasonable  time  before  the  departure  of  the  train. 

♦For  the  authorities  in  this  series  on  the  question,  what  constitutes 
delivery  of  baggage  to  the  carrier,  see  foot-note  of  Southern  Ry.  v. 
Bickley,  etc.,  Co.  (Tenn.),  29  R.  R.  R.  275,  29  Am.  &  Eng.  R.  Cas.,  N. 
S.,  275. 
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Carriers — Loss  of  Baggage — Delivery  to  Carrier — Reasonable  Time 
—Question  for  Jury.* — What  is  a  reasonable  time  before  the  de- 
parture of  a  train  for  the  delivery  of  baggage  to  the  carrier  is,  in  an 
action  for  loss  of  the  baggage,  generally  for  the  jury. 

Carriers — Loss  of  Baggage — Delivery  to  Carrier — Evidence.* — In  an 
action  against  a  carrier  for  loss  of  a  trunk,  that  defendant  so  far  re- 
ceived the  trunk  as  baggage  as  to  check  the  same  for  the  party  steal- 
ing it  was  some  evidence  of  delivery  to  defendant  as  carrier. 

Carriers — Loss  of  Baggage — Contributory  Negligence  of  Passenger 
— Sufficiency  of  Evidence. — In  an  action  against  a  railroad  for  loss  of 
baggage,  evidence  held  not  to  show  conclusively  contributory  negli- 
gence on  plaintiff's  part  in  placing  his  trunk  at  the  accustomed  check- 
ing place,  and  leaving  it  there  for  the  night. 

Carriers — Loss  of  Baggage — Damages — Instructions. — In  an  action 
against  a  railroad  for  loss  of  a  trunk,  where  plaintiff  testified  that,  af- 
ter the  trunk  was  recovered  by  defendant,  he  received  it  and  contents 
on  condition  of  no  value  on  them;  that  the  trunk  was  damaged;  that  a 
number  of  the  articles  therein  were  missing;  and  that  the  remainder 
with  the  exception  of  a  few  articles  of  small  value  were  so  damaged  as 
to  be  worthless  to  him — a  charge  that  plaintiff  could  not  recover  dam- 
ages for  the  part  of  the  baggage  returned  to  him,  the  action  being  for 
loss  of  the  baggage,  and  not  for  injury  thereto  by  deterioration,  was 
properly  refused. 

Damages — Pleading — Special  Damages.! — In  an  action  against  a 
carrier  for  loss  of  baggage,  damages  resulting  from  depreciation  of  a 
suit  of  clothing  by  the  loss  of  or  damage  to  one  article  of  the  suit  is 
not  special  damages  when  the  whole  suit  was  in  the  carrier's  posses- 
sion; and  hence  such  damages  are  recoverable  where  general  damages 
are  claimed. 

Appeal  from  Common  Pleas  Circuit  Court  of  Spartanburg 
County;  W.  H.  Hunt,  Special  Judge. 

Action  by  P.  D.  Cone  against  the  Southern  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  appeals.     Affirmed. 

Sanders  &  De  Pass,  for  appellant. 
Wilson  &  Osborne,  for  respondent. 

Jones,  C.  J.  The  plaintiiff  recovered  judgment  against  de- 
fendant for  the  value  of  a  trunk  and  its  contents,  alleged  to 
have  been  lost  through  the  negligence  of  the  defendant  after 
receiving  the  same  to  be  transported  as  plaintiff's  baggage. 

The  main  question  presented  by  the  appeal  is  whether  there 
was  any  testimony  that  the  trunk  was   ever   delivered  to  de- 

♦See  foot-note  on  preceding  page. 

tFor  the  authorities  in  this  scries  on  the  subject  of  pleading  dan^- 
ages,  see  last  foot-note  of  Lexington  Ry.  Co.  v.  Britton  (Ky.),  33  R- 
R.  R.  237,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  237. 
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fendant  either  as  a  common  carrier  or  as  a  warehouseman. 
There  was  testimony  that  about  8  o'clock  p.  m.  November  3, 
1907,  that  plaintiff,  intending  to  become  a  passenger  on  de- 
fendant's train  due  to  leave  about  two  hours  later,  sent  his 
trunk  to  the  station  at  Spartanburg,  S.  C.  by  a  drayman  of  the 
R.  D.  Blowers'  Transfer  Company.  A  .few  minutes  afterwards 
plaintiff  concluded  to  take  the  morning  train,  as  he  understood 
the  night  train  was  more  than  an  hour  late,  and  telephoned  to 
the  drayman's  place  of  business,  giving  instruction  to  place  the 
trunk  in  defendant's  transfer  room  or  baggage  room.  The 
drayman  deposited  the  trunk  under  the  shed  in  front  of  the  de- 
fendant's baggage  room  between  the  corner  and  door  of  the 
building  where  there  were  other  trunks,  and  where  the  Blowers' 
Transfer  Company  was  accustomed  to  deliver  baggage  to  the 
defendant,  and  from  which  place  defendant  was  accustomed  to 
check  baggage.  Defendant's  night  baggage  agent  was  then  on 
duty,  but  it  appears  that  the  drayman  said  nothing  to  the  agent 
with  respect  to  this  trunk.  The  next  morning  when  plaintiff 
went  to  the  station  to  have  the  trunk  checked  it  could  not  be 
found.  The  answer  in  alleging  contributory  negligence  of  plain- 
tiff stated  that  plaintiff  negligently  allowed  the  trunk  to  remain 
out  under  the  shed  exposed  to  persons,  and  that  thereafter 
some  one  had  the  trunk  checked ;  defendant  believing  the  person 
who  had  the  same  checked  to  be  the  owner  thereof.  It  was  dis- 
covered that  the  trunk  had  been  stolen. 

On  behalf  of  plaintiff  there  was  testimony  that  the  defendant 
company  had  charge  of  the  trunk  after  it  was  deposited  in  the 
place  which  had  been  designated  for  the  purpose,  and  on  be- 
half of  defendant  there  was  testimony  that  defendant  did  not 
take  charge  until  the  owner  had  the  same  checked  for  trans- 
portation as  baggage,  or  deposited  in  the  parcel  room  kept  for 
the  storing  of  parcels,  upon  the  payment  of  a  small  sum  for 
storage  for  24  hours.  The  drayman  had  no  authority  to  place 
the  trunk  in  the  baggage  room,  and  had  been  previously  ordered 
to  put  all  baggage  intended  to  be  checked  on  the  outside  where 
it  was  deposited.  There  was  no  evidence  that  it  was  contrary 
to  the  rules  of  the  defendant  company  to  deposit  baggage  at 
the  place  named  at  night  for  checking  as  baggage  on  the  morn- 
ing train.  We  think  there  was  sufficient  evidence  of  delivery 
to  defendant  as  common  cSirrier  to  require  submission  of  that 
issue  to  the  jury. 

The  general  rule  is  that  the  liability  of  a  carrier  does  not  be- 
gin until  delivery  and  acceptance  of  the  goods,  but  it  is  not  al- 
ways necessary  to  show  actual  delivery  and  express  acceptance, 
for  there  may  be  an  implied  or  constructive  delivery  and  ac- 
ceptance, or  the  matter  may  be  determined  by  the  custom  of 
the  carrier.  4  Elliott  on  Railroads,  §  1403 ;  Hutchinson  on  Car- 
eers, §  118.    "The  carrier  may  assent  to  the  delivery  of  baggage 
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at  its  station  without  notice  to  its  agents,  and  this  assent  may 
be  implied  from  its  custom  and  course  of  business  in  allowing 
haggage  to  be  deposited  in  its  depots;  but  whether  such  de- 
livery is  to  b«  regarded  as  binding  the  carrier  is  a  question  of 
fact  for  the  jury  to  determine."  3  Ency.  Law  (2d  Ed.)  563; 
Merriam  v.  Hartford,  etc.,  R.  R.  Co.,  20  Conn.  354,  52  Am. 
Dec.  344;  Hickox  v.  Naugatuck  R.  R.  Company,  31  Conn.  281, 
83  Am.  Dec.  143.  Such  liability  may  arise  before  the  purchase 
of  a  ticket  or  demand  for  check  to  one  intending  to  become  a 
passenger  who  has  his  baggage  placed  at  the  proper  place  on  the 
station  premises  within  a  reasonable  time  before  the  departure 
of  the  train.  Lake  Shore,  etc.,  R.  R.  Co.  v,  Foster,  104  Ind. 
293,  4  N.  E.  20,  54  Am.  Rep.  319;  Coffee  v.  Louisville,  etc., 
R.  R.  Co.,  76  Miss.  569,  25  South.  157,  45  L.  R.  A.  112,  71' Am. 
St.  Rep.  535.  It  cannot  be  said  as  matter  of  law  under  the  cir- 
cumstances of  this  case  that  the  trunk  was  deposited  at  the 
baggage  room  and  checking  place  an  unreasonable  time  before 
the  departure  of  the  train.  Goldberg  v.  Ahnapee,  etc.,  Ry.  Co., 
105  Wis.  l,-80  N.  W.  920,  47  L.  R.  A.  221,  76  Am.  St.  Rep.  899, 
cited  by  appellant.  What  is  such  reasonable  time  is  generally 
a  question  for  the  jury.  Moreover,  the  alleged  fact  that  de- 
fendant so  far  received  the  trunk  as  baggage  as  to  check  the 
same  for  the  party  stealing  it  that  night  is  some  evidence  of  de- 
livery to  the  defendant  as  carrier. 

The  foregoing  views  render  it  unnecessary  to  consider 
whether  there  was  evidence  of  its  negligence  in  that  regard. 
We  may  say,  however,  that,  if  the  liability  of  the  defendant 
should  be  held  to  be  as  warehouseman,  there  was  some  evidence 
of  its  negligence  in  leaving  the  baggage  exposed  unguarded  and 
in  checking  the  trunk  for  the  party  stealing  it.  There  was  no 
conclusive  evidence  of  contributory  negligence  on  the  part  of 
plaintiff  in  placing  the  trunk  at  the  accustomed  place,  and  leav- 
ing it  there  for  the  night.  If  it  be  true,  as  alleged,  that  defend- 
ant checked  the  trunk  from  the  accustomed  place,  and  thereby 
put  it  in  the  power  of  the  thief  to  appropriate  it,  defendant's 
own  act,  although  inadvertently  or  ignorantly  done,  must  have 
been  considered  by  the  jury  in  determining  the  proximate  cause 
of  plaintiff's  loss. 

Defendant  requested  the  court  to  charge  the  jury:  "(9)  If 
the  jury  should  find  that  the  railroad  company  is  responsible  for 
the  loss  of  plaintiff's  baggage,  they  are  instructed  that  they  can- 
not give  any  damages  for  the  part  of  plaintiff's  baggage  which 
was  returned  to  him,  as  this  action  is  brought  for  the  loss  of 
such  baggage,  and  not  for  any  damage  or  injury  done  thereto 
by  deterioration,'*  etc.  The  refusal  of  the  court  to  charge  as 
requested  is  assigned  as  error.  The  testimony  was  to  the  effect 
that  the  trunk  and  some  of  its  contents  were  recovered  some 
six  weeks  after  the  theft,  and  delivered  to  plaintiff.    The  plain- 
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tiff  testified  that  he  received  the  trunk  and  contents  on  condi- 
tion of  no  value  on  them.  Plaintiff  testified  that  the  trunk  itself 
was  damaged;  that  a  number  of  the  articles  therein  were  miss- 
ing; that  the  remainder  of  the  contents,  with  the  exception  of 
a  few  articles  of  small  value,  were  so  damaged  as  to  be  worth- 
less to  him.  In  view  of  such  testimony,  the  charge  was  properly 
refused. 

Xor  can  we  say  there  was  error  of  law  in  refusing  the  motion 
for  new  trial,  made  on  the  ground  that  plaintiff  should  remit 
from  the  verdict  the  value  of  the  articles  recovered  and  delivered 
to  plaintiff.  The  general  damages  claimed  in  the  complaint,  the 
value  of  the  trunk,  and  contents  consisting  of  the  wearing  ap- 
parel, pictures,  papers,  etc.,  amounted  to  $323.50,  and  we  cannot 
say  the  verdict  for  $250  was  without  any  support  in  the  tes- 
timony. 

The  damages  resulting  from  depreciation  of  a  suit  of  clothing 
by  the  loss  of  or  damage  to  one  article  of  the  suit  are  not 
special  damages  when  the  whole  suit  was  in  the  possession  of 
the  carrier.  Harzburg  v.  Southern  Ry.,  65  S.  C.  541,  44  S.  E. 
75;  Sonnebom  v.  Southern  Ry.,  65  S.  C.  502,  44  S.  E.  77, 

The  judgment  of  the  circuit  court  is  affirmed. 


Young  et  ux.  v.  Southern  Ry.  Co. 

(Supreme  Court  of  Mississippi,  April  18,  1910.) 

[52  So.  Rep.  19.] 

Railroads — Injuries  to  Person  on  Track — Liability.^ — A  railroad 
maintained  at  a  station  residences  fronting  on  the  roadbed  for  the  oc- 
cupancy of  its  employees  and  their  families.  The  usual  way  of  ingress 
to  and  egress  from  the  residence  was  over  the  track,  and  the  railroad 
knew  and  permitted  it.  It  was  the  custom  of  the  children  of  the  em- 
ployees to  play  on  the  track  in  front  of  the  residences,  and  this  was 
known  to  the  railroad.  Held,  that  a  child  of  an  employee  was,  when 
on  the  track,  more  than  a  mere  licensee,  and  the  railroad  was  liable 
for  injuries  occasioned  by  simple  negligence  in  the  operation  of  its 
trains. 

Appeal  from  Circuit  Court,  Washington  County ;  J.  M.  Cashin, 
Judge. 

*For  the  authorities  in  this  series  on  the  question,  who  are  tres- 
passers, and  who  are  licensees,  on  a  railroad's  track  or  premises,  see 
last  foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Lavendusky  (Ark.),  32  R. 
R.  R.  97,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  97;  last  foot-note  of  Thomp- 
son r.  Aberdeen  &  A.  R.  Co.  (N.  Car.),  32  R.  R.  R.  95,  55  Am.  &  Eng. 
R  Cas.,  N.  S..  95. 
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Action  by  J.  E.  Young  and  wife  against  the  Southern  Rail- 
way Company  in  Mississippi.  From  a  judgment  sustaining  a 
demurrer  to  the  amended  declaration,  and  dismissing  the  ac- 
tion, plaintiffs  appeal.     Reversed  and  remanded. 

The  amended  declaration  reads  as   follows: 

"First  Count.  Comes  James  Young  and  Viney  Young,  plain- 
tiffs, and  complain  of  the  Southern  Railway  Company  in  Mis- 
sissippi, a  corporation  under  the  laws  of  the  state  of  Mississippi, 
owning  and  operating  a  line  of  railroad  through  the  count)* 
aforesaid,  with  stations,  depots,  and  depot  agents  therein,  de- 
fendant, in  action  on  the  case,  for  that  heretofore,  to  wit,  long 
before  and  at  the  time  of  the  committing  of  the  wrongs  and  in- 
juries herein  complained  of  said  defendant  owned  and  operated 
said  line  of  railroad  through  said  county  as  aforesaid  extending 
by  and  through  a  station  or  town  therein  known  as  Elizabeth; 
that  on  or  about  the  4th  day  of  March,  1908,  and  while  said 
defendant  was  owning  and  operating  said  line  of  railroad  near 
and  at  the  station  aforesaid,  it  did  then  and  there  carelessly  and 
negligently,  by  and  through  its  employees,  run  its  engine  and 
cars  over  and  against  and  upon  one  Jimmie  Young,  the  infant 
child  of  plaintiffs,  who  then  was  the  age  of  two  and  a  half 
years  of  ?ige,  and  who  was  on  the  said  track,  and  thereby  in- 
jured, bruised,  and  maimed  said  child,  so  that  it  afterwards  died 
from  such  injuries,  to  plaintiffs'  damage  in  the  sum  of  $15,000. 
Wherefore  they  bring  their  suit. 

"Second  Count.  Plaintiff  further  complains  of  the  defendant 
in  this  action,  for  that  he  says  that  at  the  time  of  the  commit- 
ting of  the  wrongs  and  injuries  herein  complained  of,  wherefore, 
that  on  the  4th  day  of  March,  1908,  and  for  a  long  time  prior 
thereto,  defendant  was  and  had  beerk  operating  its  said  railway 
to  and  across  the  tracks  of  the  Yazoo  &  Mississippi  Valley 
Railway  Company  at  the  station  of  Elizabeth,  in  the  county  and 
state  aforesaid,  at  which  a  union  depot  of  said  two  railway 
companies  is  situated;  that  for  a  long  time  prior  to  said  date 
defendant  had  maintained  at  said  station,  and  a  short  distance 
west  thereof,  and  on  the  south  side  of  defendant's  tracks,  and 
immediately  adjacent  thereto,  some  four  or  more  places  of  resi- 
dence facing  to  and  fronting  on  and  touching  the  roadbed  of 
defendant's  track,  and  for  the  use  and  occupation  of  its  em- 
ployees engaged  in  the  maintenance  of  its  roadbed  and  track, 
one  of  whom  was  James  Young,  plaintiff,  to&nher  for  tb*"  'i^^ 
and  occupation  of  themselves  and  thr^ir  families  and  children, 
one  of  which  said  employees  was  plaintiff,  who  had  three  chil- 
dren, all  of  whom,  with  Viney  Young,  wife  of  James  Young, 
and  one  of  the  plaintiffs,  resided  in  one  of  said  places  of  resi- 
dence so  kept  and  maintained  by  said  defendant  as  aforesaid; 
that  one  of  the  main  and  usual  ways  of  ingress  to  and  egress 
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from  the  premises  occupied  by  plaintiffs  and  their,  children  was 
over  and  along  the  track  of  said  defendant,  all  of  which  was 
well  known  to  defendant,  and  by  it  permitted  unto  plaintiffs 
and  their  children  as  tenants  and  employees  of  defenc'.ant  as 
aforesaid,  and  all  of  which  existed  at  the  time  of  the  commit- 
ting of  the  wrongs  and  injuries  herein  complained  of,  and  was 
known  to  defendant;  that  at  the  time  and  on  account  of  the 
facts  herein  stated  the  defendant  and  its  employees  operating 
its  engines  and  trains  along  said  road  became  and  was  in  duty 
bound  to  plaintiffs  and  their  said  children,  and  owed  to  them 
a  duty  of  ordinary  care,  then  to  keep  a  reasonable  safe  lookout 
or  watch  for  plaintiffs  and  their  children  as  they  might  pass 
over  and  along  said  tracks,  as  aforesaid,  so  that  defendant 
would  not  run  plaintiffs  and  their  children  down,  injure  or  kill 
them,  or  any  of  them;  that  in  violation  of  its  duties  aforesaid, 
at  the  place  aforesaid,  to  plaintiffs  and  their  children  as  afore- 
said, owing  by  the  defendant  as  aforesaid,  to  them  as  aforesaid, 
the  defendant,  through  its  employees,  at  the  place  aforesaid,  on 
the  date  aforesaid,  negligently  and  without  the  exercise  of  ordi- 
nary care  ran  one  of  defendant's  engines  and  trains  over  plain- 
tiffs' infant  child,  Jimmie  Young,  of  the  aee  of  two  and  a  half 
years  of  age,  who  was  at  that  time  passing  over  and  on  said 
track  of  said  defendant,  and  was  upon  said  track  or  immediately 
there  against,  greatly  injuring  said  child,  from  which  said  in- 
juries it  died,  to  plaintiffs'  damage  in  the  sum  of  $15,000. 
Wherefore  they  sue. 

"Third  Count.     Plaintiff   further  complains  of  defendant  in 
this  action  for  at  the  time  of  the  commission  of  the  wrongs  and 
injuries  herein  complained  of,  while  it  was  operating  its   said 
line  of  railway  through  the  county  aforesaid,  and  through  the 
town  and  station  aforesaid,  said  railway  so  operated  was  the 
main  line  of  defendant;  that  it  crossed  the  main  line  of  the 
^azoo  &  Mississippi  Valley  Railroad  Company  at  said  station 
of  Elizabeth;  that  around  said  station  at  said  time  had  been 
and  was  existing  a  considerable  town ;  that  at  the  time  of  the 
commission  of  the  wrongs  and   injuries  herein  complained   of 
plaintiff  lived  in  a  box  car  furnished  by  said  company  to  James 
^oung.  plaintiff,  as  a  residence   for  himself  and  his  wife  and 
children;  that  said  box  car  situated  on  the  south  side  of  the 
railroad  track  of  said    defendant,    and  200    feet  west  of  said 
junction  of  said  two  railroads,  and  a  few  feet  from  said  track 
0^  the  main  line  of  defendant;  that  nearly  at  the  same  place 
and  on  the  same  side  of  said  railway  track  were  situated  four 
or  five  other  cabins  and  box  cars,  which  were  used  by  the  em- 
ployees of  said  railway  company  in  the  same  manner  and  way 
3s  that  one  used  by  James  Young,  plaintiff;  that  at  the  time 
the  said  James  Young  was  employed  by  said  railroad  company 
as  a  section  hand,  by  said  railroad  company  provided  with  said 
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box  car  as  a  house  to  live  in ;  that  long  before  and  at  the  time 
of  the  commission  of  the  wrongs  and  injuries  herein  complained 
of  it  had  been  the  custom  of  the  children  of  plaintiff  and  the 
children  of  other  employees  of  said  defendant  living  in  said 
other  cabins  and  box  cars  to  at  times  escape  from  the  custody 
of  their  parents,  including  plaintiff,  and  go  upon  said  railway 
tracks  of  said  defendant  in  front  of  said  cabins  and  box  cars, 
and  eastward  as  far  as  defendant's  depot,  situated  at  the  cross- 
ing of  said  two  railroads  aforesaid,  and  go  to  and  fro  upon 
said  track  and  play  thereon,  all  of  which  was  well  known  to 
the  defendant ;  that  under  the  foregoing  state  of  case  then  exist- 
ing it  became  and  was  the  duty  of  the  defendant,  owing  to  said 
children  and  to  plaintiff  while  operating  its  train  to  and  fro 
over  and  along  its  track  at  the  place  aforesaid,  to  exercise  rea- 
sonable care  in  keeping  a  lookout  for  such  children,  including 
those  of  plaintiff,  so  as  not  to  run  them  down  and  kill  them,  or 
injure  or  maim  them;  that,  notwithstanding  said  duty  as  afore- 
said, the  defendant  negligently  and  carelessly,  without  exercis- 
ing reasonable  care  in  keeping  a  lookout,  or  a  reasonably  safe 
lookout,  for  such  children,  including  plaintiff's,  did  on  or  about 
the  4th  day  of  March,  IS-OS,  run  one  of  its  trains,  composed  of  an 
engine  and  cars,  against,  upon,  and  run  clow  i  one  of  plaintiff's  said 
children,  to  wit,  Jimmie  Young,  an  infant  of  two  and  one  half 
years  of  age,  which  had  escaped  from  those  intrusted  with  the 
custody  of  it,  and  gone  upon  the  edge  of  said  track,  thereby 
greatly  maiming  and  bruising  said  infant,  from  which  injuries  it 
died,  to  the  damage  of  plaintiffs,  who  are  the  father  and  mother 
of  said  child,  in  the  sum  of  fifteen  thousand  dollars.  Where- 
fore they  bring  this  suit. 

"Fourth  Count.  Plaintiff  further  complains  of  defendant  in 
this  action  for  that  heretofore,  to  wit,  at  the  time  of  the  com- 
missions of  the  wrongs  and  injuries  herein  complained  of,  ana' 
for  along  time  therefore,  the  defendant  was  operating  its  said 
line  of  railway  through  the  county  and  state  aforesaid,  and 
through  the  town  or  station  of  Elizabeth,  at  which  place  the 
defendant's  main  line  of  railway  crosses  the  main  line  of  the 
Yazoo  &  Mississippi  Valley  Railway;  that  at  the  time  of  the 
committing  of  the  said  wrongs  and  injuries,  and  for  a  long  time 
prior  thereto,  there  was  a  considerable  town  built  up  around 
said  station  of  Elizabeth,  and  on  either  side  of  tlie  railway  track 
of  defendant  west  of  said  crossing,  with  streets  and  roads  laid 
out  therein,  some. of  which  crossed  said  track  of  said  road  on  the 
west  side  of  said  crossing;  that  about  three  hundred  feet  west 
of  said  crossing,  and  on  the  south  side  of  said  defendant's  said 
track,  was  situated  some  four  or  five  or  more  cabins  or  box 
cars  used  as  cabins  for  the  occupancy  of  the  section  hands  then 
employed  by  the  defendant  in  the  maintenance  of  its  roadbed, 
one  of  which  was  occupied  by  the  plaintiff's,  James  Young  and 
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Viney  Young,  his  wife,  same  having  been  furnished  to  the  said 
James  Young   and   Viney   Young  by   said   defendant  as   such 
residence  or  living  house ;  that  with  plaintiffs  in  said  house  Uved 
their  three  children,  one  of  which  was  named  Jimmie  Young, 
a  girl  then  two  and  a  half  years  of  age;  that  for  a  long  time 
before  and  at  the  time  of  the  committing  of  said  wrongs  and 
injuries  it  was  the  habit  of  the  people  living  around  and  im- 
mediately at  said   station  of  Elizabeth   to  gather  upon,   stand 
around  and  on,  and  walk  over  the  track  of  the  said  defendant 
extending  from  said  crossing  westward  to  and  past  the  cabin 
or  box  car  occupied  by  plaintiffs ;  that  it  was  also  the  habit  at 
that  time  and  for  a  long  time  prior  thereto  of  the  people  living 
in  said  box  cars  and  cabins  of  defendant's  company,  including 
their  children,   and  including  the  children  of  plaintiffs,  to  also 
go  upon  said  tracks,  to  walk  up,  over  and  along  the  same,  to 
play  upon  the  same  at  the  place  aforesaid,  from  said  crossing 
westward  to  and  past  said  box  car  or  house  occupied  by  plain- 
tiffs, all   of   which   foregoing   facts   and   conditions   were   well 
known  to  the  defendant  at  the  time  of  the  committing  of  said 
wrongs  and  injuries,  and  for  a  long  time  prior  thereto.     That 
by  reason  of  the  premises  aforesaid,  facts  aforesaid,  condition 
aforesaid,  the  habits  and  customs  of  the  people  aforesaid,  and 
the  habits  of  the  children  aforesaid,  including  the  infant  child 
of  plaintiffs,  Jimmie  Young,  aforesaid,  known  to  said  defendant 
as  aforesaid,  it  became  and  was  the  duty  of  defendant,  in  operat- 
ing its  trains  aforesaid  over  and  along  its  said  track  at  the  place 
aforesaid,  to   use   ordinary   care   in   keeping  a  lookout   at   the 
place  aforesaid,  to  use  ordinary  care  in  keeping  a  lookout  for 
said  people,  said  children  including  said  infant  child  of  plain- 
tiffs, so  as  not  to  run  them^down,  injure  or  destroy  them,  or 
to  run  any  of  them  down,  injure  or  destroy  them,  including  said 
infant,  Jimmie  Young,  which  duty  was  also  owing  plaintiffs  as 
the  father  and  mother  of  said  child.     Plaintiffs  aver  that,  not- 
withstanding the  duty  or  duties  owing  to  the  plaintiff  as  afore- 
said, the  defendant  did,  on  the  4th  day  of  March,  1908,  care- 
lessly and  negligently,  and  without  the  exercise  of  ordinary  care, 
run  one  of  its  trains  against  and  over  said  infant  of  plaintiffs, 
Jimmie  Young,  of  the  age  of  two  and  a  half  years,  and   so 
bruised,  crushed,  and  maimed   it  that  it  died   soon  thereafter 
from  said  injuries,  to  plaintiff's  damage  in  the  sum  of  fifteen 
thousand  dollars.    Wherefore  they  bring  this  suit." 
Defendant  filed  this  demurrer  to  the  amended  declaration: 
"Now  comes  the  defendant  in  the  above-styled  cause,  by  its 
attorneys,  and  demurs  to  the  amended  declaration  filed  herein, 
and  prays  the  judgment  of  this  court  whether  it  shall  make 
further  answer  thereto,   and   for  grounds  of   demurrer  would 
show:  (1)   The  said  amended  declaration   states   no  cause  of 
action  against  this  defendant.     (2)    The  amended  declaration 
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shows  that  the  person  for  whose  death  suit  was  brought  was  a 
trespasser  or  Hcensee  upon  the  track  of  this  defendant,  and  does 
not  allege  that  she  was  wantonly  or  willfully  injured  by  de- 
fendant. (3)  The  said  amended  declaration  of  plaintiffs  shows 
that  the  person  for  whose  death  suit  was  brought  was  a  tres- 
passer or  licensee  upon  the  track  of  this  defendant,  and  does 
not  allege  that  the  employees  of  the  company  failed  in  their 
duty  towards  said  person  after  discovering  her  peril.  (4)  The 
suit  is  brought  for  the  death  of  Jimmie  Young,  and  the  allega- 
tions of  the  amended  declaration  show  that  Jimmie  Young  was 
a  licensee  or  trespasser  lipon  the  track  of  the  defendant  company, 
and  the  failure  of  duty  complained  of  was  failure  of  defendant 
to  keep  a  reasonably  safe  lookout  on  watch  for  said  Jimmi? 
Young,  and  defendant  alleges  that  no  duty  was  required  of  it 
to  keep  a  lookout  or  watch  for  said  Jimmie  Young.  (5)  And 
for  other  causes  to  be  assigned  on  the  hearing  of  this  demurrer." 

Lamar  Watson  and  Hugh  C.  Watson,  for  appellants. 
Catchings  &  Catchings,  for  appellee. 

Mayes,  J.  The  demurrer  to  the  amended  declaration  filed 
in  this  case  ought  to  have  been  overruled.  The  declaration  con- 
tains much  that  is  unnecessary  for  the  purpose  of  stating  a  cause 
of  action ;  but,  taking  into  consideration  the  whole  declaration, 
a  case  of  negligence  is  sufficiently  stated,  making  the  railway 
company  liable  if  the  facts  stated  are  sustained  by  the  proof. 
Under  the  allegations  the  infant  was  more  than  a  mere  licensee, 
and  the  case  of  Railroad  Company  v.  Arnola,  78  Miss.  788,  19 
South.  768,  84  Am.  St.  Rep.  645,  does  not  settle  the  law  of  this 
case. 

Reversed  and  remanded. 
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Southern  Railway  Company,  Ed.  S.  Hurst,  Benj.  Voils,  and 
Tom  Cox,  Plffs.  in  Err.,  v,  W.  M.  Miller. 

(Argued  March  3,  1910.     Decided  April  4,  1910.) 

[30  Sup.  Ct.  Rep.  450.] 

Removal  of  Causes — Separable  Controversy.* — A  suit  in  which 
plaintiff,  in  good  faith,  has  joined  as  for  a  joint  liability  in  tort  a  for- 
eign railway  corporation  and  certain  of  its  resident  employees  whose 
negligence  caused  the  injury  complained  of,  is  not  removable  to  a  Fed- 
eral circuit  court  as  presenting  a  separable  controversy  between  the 
plaintiff  and  the  corporate  defendant. 

Removal  of  Causes — Dismissal  by  Federal  Court — New  Action  in 
State  Court. — The  voluntary  dismissal  of  an  action  which  has  been  re- 
moved from  a  state  court  to  a  Federal  court  does  not  preclude  a  sub- 
sequent suit  on  the  same  cause  of  action  in  the  state  court. 

In  error  to  the  Court  of  Appeals  of  the  State  of  Georgia  to 
review  a  judgment  which  affirmed  a  judgment  of  the  City  Court 
of  Hall  County,  in  that  state,  in  favor  of  plaintiff  in  a  suit  in 
which  plaintiff  has  joined,  as  for  a  joint  liability  in  tort,  a  for- 
eign railway  corporation  and  certain  of  its  resident  employees 
whose  negligence  caused  the  injury  complained  of.     Affirmed. 

See  same  case  below,  3  Ga.  App.  410,  59  S.  E.  1115. 

The  facts  are  stated  in  the  opinion. 

Messrs,  John  J,  S trickier,  Alfred  P.  Thorn,  Hamilton  Mc 
IVhorter,  and  McDaniel,  Alston,  &  Black,  for  plaintiffs  in  error. 

Messrs.  Reuben  R.  Arnold  and  Reuben  Arnold,  for  defendant 
in  error. 

Mr.  Justice  Day  delivered  the  opinion  of  the  court : 
The  defendant  in  error,  plaintiff  below,  brought  suit  in  the 
city  court  of  Hall  county,  Georgia,  against  the  Southern  Rail- 
^]^y  Company,  a  corporation  of  Virginia,  and  certain  individual 
citizens  of  Georgia,  to  recover  damages  for  personal  injuries 
received  by  him  while  in  the  employ  of  the  railroad  company  as 
an  engineer.  A  recovery  in  the  court  of  original  jurisdiction 
was  affirmed  in  the  court  of  appeals  of  Georgia  (3  Ga.  App. 
410,  59  S.  E.  1115),  and  the  case  is  brought  here  to  review 
certain  Federal  questions  presented  by  the  record.  These  are, 
first,  that  the  state  court  erred  in  refusing  to  remove  the  case 
to  the  United  States  circuit  court  upon  the  petition  of  the  plaintiff 
in  error ;  second,  as  it  appeared  that  the  case  had  once  been  re- 
moved to  the  Federal  court  and  was  dismissed  by  the  plaintiff, 

*See  foot-note  of  Alabama  Great  Southern  Ry.  Co.  r.  Thompson 
(U.  S.),  24  R.  R.  R.  292,  47  Am.  &  Eng.  R.  Gas.,  X.  S.,  292. 
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the  state  court  should  have  held  that  the  right  to  further  pros- 
ecute in  that  court  was  lost,  and  the  jurisdiction  completely  and 
finally  transferred  to  the  Federal  court. 

In  order  to  deteimine  these  questions,  it  is  necessary  to  state 
how  the  case  arose.  Originally  this  suit  was  brought  against 
the  Southern  Railway  Company  alone,  to  recover  damages  for 
injuries  charged  to  have  been  inflicted,  because  the  train  upon 
which  the  plaintiff  was  engineer  was  permitted  to  run  from  the 
main  track  through  an  open  switch,  onto  a  siding,  where  another 
train  was  standing,  when,  by  reason  of  the  rules  and  regulations 
of  the  company  in  the  circumstances  set  forth,  plaintiff's  train 
had  the  right  of  way  upon  the  track,  and,  because  the  switch 
was  turned  the  wrong  way,  plaintiff's  train  was  thrown  into 
the  siding  upon  which  the  other  train  was  standing,  and  in 
order  to  avoid  more  serious  injury,  plaintiff  jumped  from  his 
engine,  and  was  greatly  injured. 

The  first  suit,  being  against  the  Southern  Railway  Company 
alone,  was  removed  to  the  United  States  circuit  court,  the  tran- 
script of  record  was  duly  filed,  and  the  company  answered. 
Thereafter  the  plaintiff  voluntarily  dismissed  the  case,  and  later 
began  the  present  case  against  the  Southern  Railway  Company 
for  the  same  injury,  and  enjoined  Cox,  Voils,  and  Hurst  as 
parties  defendant.  These  parties  were,  respectively,  the  con- 
ductor of  the  train  with  which  plaintiff's  train  collided,  the  en- 
gineer and  front  brakeman  of  said  train.  The  negligence 
charged  was  that  the  brakeman  negligently  failed  to  turn  the 
switch  back  to  the  main  line  after  his  train  went  into  the  siding; 
that  Cox,  the  conductor,  was  in  control  and  management  of  the 
train,  and  under  the  duty  of  seeing  that  the  switch  was  turned 
to  the  main  line;  and  that  Voil,  the  engineer,  after  he  got  his 
engine  into  the  siding,  with  the  exercise  of  ordinary  care  should 
have  known  that  the  switch  was  turned  wrong,  and  yet  failed 
to  take  any  steps  to  report  the  situation  or  to  have  it  remedied. 
It  was  further  alleged  that  the  individual  defendants,  in  caus- 
ing the  switch  to  be  unlocked  and  turned  from  the  main  line, 
were  guilty  of  negligence,  which  was  the  negligence  of  the  rail- 
road company,  inasmuch  as  they  represented  the  company  in 
the  operation  of  the  train  which  collided  with  the  plaintiff's 
train.  It  is  also  alleged  that  the  individual  defendants  should 
have  flagged  the  plaintiff's  train  if,  for  any  reason,  the  switch 
remained  turned  to  the  side  track. 

The  petition  for  removal  contained  no  charge  that  the  attempt 
to  join  the  defendants  was  for  the  purpose  of  fraudulently 
avoiding  the  jurisdiction  of  the  United  States  court,  or  with 
a  view  to  defeat  a  removal  thereto.  The  case  here  presented 
is  one  in  which  the  record  discloses  there  was  an  attempt  to 
join,  in  good  faith,  the  railway  company  and  the  individual 
defendants  as  for  a  joint  liability  in  tort. 
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Under  the  practice  in  Georgia,  the  case  went  to  the  court  of 
appeals  of  that  state  on  the  question  of  the  right  to  remove  the 
case  to  the  Federal  coUrt.    The  decision  of  the  court  of  appeals 
upon  that  question  is  reported  in  1  Ga.  App.  616,  57  S.  E.  1090. 
In  that  case,  the  court  dealt  with  the  right,  under  the  law  of 
Georgia,  to  join  the  individual  defendants  with  the  railroad  com- 
pany, and  held  that  the  objections  to  joinder  were  untenable, 
and  that  there  was  no  separable  controversy,  either  at  common 
law  or  under  the  statutes  of  Georgia.     In  an  opinion  by  the 
chief  judge   it    was   held  that  the   acts   of   negligence   charged 
against  the  individual  defendants  involved  both  acts  of  omission 
and  commission,  and  were  not  merely  matters  of  nonfeasance, 
for  which  the  agents  would  not  be  jointly  liable  with  ithe  prin- 
cipal.   The  court  further  held  that  the  objection  that  the  liability 
of  the  railroad  company  was  statutory,  and  that  of  the  other  de- 
fendants at  common  law,  made  no  difference   in   the  right  to 
join  the  defendants,  and  that,  under  the  statute  law  of  Georgia, 
the  acts  of  negligence  set  out  in  the  declaration  against  the  in- 
dividual defendants  may  have  amounted  to  criminal  negligence, 
in  which  event  both  the  railroad  company  and  the  individual 
defendants   were   jointly  liable   to  the   plaintiff   under   the   law 
of  the  state.      In   view   of  the   conclusions   which   the   learned 
court  reached,  it  further  held  that  the  case  wns  ruled  bv  Ala- 
bama &  G.  C.  R.  Co.  V,  Thompson.  200  U.  S.  206,  50  L.  ed.  441, 
26  Sup.  Ct.  Rep.  161,  4  A.  &  E.  Ann.  Cas.   1147.     We  agree 
with  that  conclusion.     In  that  case  it  was  held  that,   for  the 
purposes  of  determining  the  removability  of  a  cause,  the  case 
must  be  deemed  to  be  such  as  the  plaintiff  has  made  it  in  good 
faith  in  his  pleadings.     See  also  Cincinnati.  X.  O.  &  T.  P.  R. 
Co.  V.  Bohon,  200  U.  S.  221,  50  L.  ed.  448.  26  Sup.  Ct.  Rep, 
166,  4  A.  &  E.  Ann.  Cas.   1,152.     There  was  no  error  in  the 
refusal  to  remove  the  case. 

A  further  objection  is  made  that,  inasmuch  as  the  suit  was 
once  removed  from  the  state  court  to  the  Federal  court,  and 
therein  dismissed,  there  was  no  right  to  begin  the  case  again 
in  the  state  court.    This  agreement  is  predicated  upon  the  state- 
ment in  a  number  of  cases  in  this  court,  to  the  effect  that  where 
the  petition  for  removal  and  bond  have  been  filed,  the  state 
court  loses  jurisdiction  of  the  case,  and  subsequent  proceedings 
therein  are  void  and  of  no  effect.     But  this  is  far  from  holding 
that  a  Federal  court  obtains  jurisdiction  of  a  suit  thus  removed 
^n  such  wise  that  it  can  never  again  be  brought  in  a  state  court, 
although  there  has  been  no    judgment    upon  the  merits  in  the 
Federal  court,  and  the  case  has  been  dismissed  therein  without 
any  other  disposition  than  is  involved  in  a  voluntary  dismissal 
with  the  consent  of  the  court. 

^yiiile  it  is  true  that  a  compliance  with  the  act  of  Congress 
entitling  the  party  to  remove  the  case  may  operate  to  end  the 
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jurisdiction  of  the  state  court,  notwithstanding  it  refuses  to  al- 
low such  removal,  it  by  no  means  follows  that  the  state  coun 
may  not  acquire  jurisdiction  in  some  proper  way  of  the  same 
cause  of  action  after  the  case  has  been  dismissed  without  final 
judgment  in  a  Federal  court.  By  complying  with  the  removal 
act,  the  state  court  lost  its  jurisdiction;. and  upon  the  filing  of 
the  record  in  the  Federal  court,  that  court  acquired  jurisdiction. 
It  thereby  had  the  authority  to  hear,  determine,  and  render  a 
judgment  in  that  case  to  the  exclusion  of  every  other  court. 
But  where  the  court  permitted  a  dismissal  of  the  action  by  the 
plaintiflF,  it  thereby  lost  the  jurisdiction  which  it  had  thus  ac- 
quired. 

We  know  of  no  principle  which  would  permit  the  Federal 
court  under  such  circumstances,  and  after  the  dismissal  of  the 
suit,  to  continue  its  jurisdiction  over  the  case  in  such  wise  that 
no  other  court  could  ever  entertain  it.  After  the  voluntary  dis- 
missal in  the  Federal  court,  the  case  was  again  at  large,  and  the 
plaintiff  was  at  liberty  to  begin  it  again  in  any  court  of  com- 
petent jurisdiction. 

We  find  no  error  in  the  judgment  of  the  Court  of  Appeals  of 
Georgia,  and  the  same  is  affirmed. 

Affirmed. 
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(Supreme  Court  of  Arizona,  April  2,  1910.) 

[108  Pac.  Rep.  260.] 

Master  and  Servant — Injuries  to  Third  Person — Acts  witlun  Scope 
of  Employment.'^ — Before  the  master  can  be  held  liable  for  the  negli- 
gence or  wrongful  act  of  his  servant,  it  must  appear  that  the  servant 
was  engaged  at  the  time  in  the  performance  of  the  duties  of  his  em- 
ployment, and  if  so  engaged,  and  the  wrongful  act  was  performed  in 
connection  with  such  duties  and  in  apparent  furtherance  of  their  ac- 
complishment, the  master  is  liable,  though  the  act  be  in  excess  of  the 
authority  conferred  by  him  or  in  violation  of  his  express  directions, 
provided  it  was  not  done  in  furtherance  alone  of  the  servant's  personal 
ends. 

♦For  the  authorities  in  this  series  on  the  question  whether  a  mas- 
ter's liability  for  the  acts  of  his  servant  depends  upon  whether  they 
were  committed  within  the  scope  of  his  employment,  see  foot-note  ot 
McKain  v.  Baltimore  &  O.  R.  Co.  (W.  Va.),  32  R.  R.  R.  542,  55  Am. 
&  Eng.  R.  Cas.,  N.  S.,  542;  first  foot-note  of  Jones  v.  Seaboard  A.  L. 
Ry.  Co.  (N.  Car.),  32  R.  R.  R.  139,  55  Am.  &  Eng.  R,  Cas.,  N.  S.,  139; 
Hypes  V.  Southern  Ry.  Co.  (S.  Car.),  32  R.  R.  R.  145,  55  Am.  &  Eng. 
R.  Cas.,  N.  S.,  145;  first  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Laven- 
dusky  (Ark.),  32  R.  R.  R.  97,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  97. 
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Matlier  and  Servant— Injuries  to  Third  Person — ^Acts  within  Scope 
of  Emplo3miCBt.t — A  servant  employed  as  a  watchman  to  protect  rail- 
road property  and  to  eject  trespassers  has  implied  authority  to  use 
force  when  necessary,  and  hence  in  shooting  a  trespasser  on  the  prop- 
erty such  servant  acted  within  the  scope  of  his  employment. 

Railroads — ^Injury  to  Trespasser.! — A  railroad  is  liable  to  a  tres- 
passer on  its  grounds  only  for  willful  or  wanton  injury. 

Ncgiigenco— "Willfur— "Wanton."§-^An  act  is  "willful"  where  the 
resulting  injury  is  intentional  or  the  natural  and  probable  consequence 
of  the  act  The  word  "wanton"  is,  however,  more  comprehensive,  and 
to  constitute  "wantonness"  it  is  not  essential  that  the  injury  should 
have  been  intentional  or  the  probable  consequence  of  the  wrongful 
act;  it  sufficing  that  the  act  indicates  a  reckless  disregard  of  the  rights 
of  others,  a  reckless  indifference  to  results,  or  that  the  injury  is  the 
likely  and  not  improbable  result  of  the  wrongful  act. 

Master  and  Servant— Injury  to  Third  Person-— ''Wantonness/'-^A 
railroad  watchman  employed  to  guard  the  railroad  property  and  keep 
off  trespassers,  and  who,  on  a  trespasser's  failing  to  halt  when  com- 
manded so  to  do,  fired  on  and  shot  the  trespasser,  was  guilty  of  con- 
duct constituting  "wantonness." 

Railroads — ^Injury  to  Trespasser — Contributory  Negligence. — A  tres- 
passer on  railroad  property,  who  was  shot  by  a  railroad  watchman, 
was  not  guilty  of  contributory  negligence  in  failing  to  halt  when  called 
on  so  to  do  by  the  watchman. 

Appeal  from  District  Court,  Cochise  County;  before  Justice 
Dean. 

Action  by  John  Conchin  against  the  El  Paso  &  Southwestern 
Railroad  Company,  a  corporation.  Judgment  for  defendant, 
and  plaintiff  appeals.     Reversed  and  remanded. 

W,  B,  Cleary,  for  appellant. 

Herring,  Sarin  &  Ellinwood,  for  appellee. 

Doe,  J.  The  plaintiff  (here  appellant)  brought  his  action  seek- 

tFor  the  authorities  in  this  series  on  the  question,  what  acts  of  an 
employee  are,  and  are  not,  within  the  scope  of  his  employment,  see 
last  paragraph  of  foot-note  of  Yazoo,  etc.,  Co.  v.  Shelby  (Miss.),  34  R. 
1^.  R.  54,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  54;  last  head-note  of  Kunza  v. 
Chicago  &  N.  Ry.  Co.  (Wis.),  33  R.  R.  R.  347,  56  Am.  &  Eng.  R.  Cas., 
M  S..  347. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  a  railroad  company  with  respect  to  licensees  and  tres- 
passers on  its  premises,  see  foot-note  of  Rowley  v.  Chicago,  etc.,  Ry. 
Co.  (Wis.),  30  R.  R.  R.  732,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  732;  Watson 
V.  Manitou,  etc.,  Ry.  Co.  (Colo.),  29  R.  R.  R.  363,  52  Am.  &  Eng.  R. 
Cas.,  N.  S.,  363. 

§See  last  foot-note  .of  Birmingham,  etc.,  Co.  v.  Landrum  (Ala.),  28  R. 
R.  R.  593,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  593;  last  foot-note  of  Bussey 
I'-  Charleston,  etc.,  R.  Co.  (S.  Car.),  24  R.  R.  R.  460,  47  Am.  &  Eng.  R. 
Cas.,  N.  S.,  460. 
36  R  R  R— 13 
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ing  to  recover  damages  from  the  defendant  for  injuries  inflicted 
by  a  watchman  in  its  employ.  In  the  first  cause  of  action  plain- 
tiff, in  substance,  alleges:  That  the  defendant  employed  one 
Stafford  as  watchman  of  all  its  property  at  certain  railroad  yards 
on  its  line  of  road,  to  guard  its  said  property  from  depredations, 
to  apprehend  and  turn  over  to  a  peace  officer  for  arrest  all 
persons  who  he  believed  had  committed  or  attempted  to  commit 
any  depredation  upon  its  said  property,  to  ascertain  the  identity 
of  and  to  keep  off  and  frighten  away  from  said  premises  and 
property  all  persons  actings  in  a  suspicious  manner,  and  armed 
him  with  a  revolver  to  carry  out  his  said  employment.  That 
plaintiff,  about  3  o'clock  in  the  morning,  while  passing  the  place 
where  Stafford  was  stationed  as  such  watchman  in  a  peaceable 
manner,  and  without  having  committed  or  intending  to  commit 
any  depredation  upon  its  property,  was  fired  upon  by  Stafford, 
who  called  to  him  to  halt,  but  that  plaintiff,  being  frightened, 
ran.  That  Stafford  continued  to  fire  towards  him  and  hit  him 
in  the  knee,  but  that  Stafford  did  not  intend  to  hit,  but  only  to 
frighten  him.  For  a  second  cause  of  action,  in  addition  to  the 
foregoing  matters,  plaintiff  alleges  that  Stafford  was,  at  the  time, 
a  deputy  sheriff,  but  does  not  allege  that  he  was  acting  in  such 
a  capacity  at  the  time  of  the  acts  complained  of.  Defendant 
filed  general  demurrers  which  were  sustained,  and,  plaintiff  de- 
clining to  amend,  judgment  was  rendered  for  defendant,  and 
from  said  judgment  plaintiff  prosecutes  this  appeal.  His  only 
assignment  of  error  is  predicated  upon  the  action  of  the  court  in 
.sustaining  the  demurrers. 

The  question  presented  by  this  appeal  may  most  conveniently 
be  determined  by  a  consideration  of  the  propositions  advanced 
by  appellee  in  support  of  its  demurrers  and  in  the  order  stated; 
the  same  being:  First.  That  the  acts  complained  of  were 
without  the  scope  of  the  watchman's  employment.  Second.  That 
the  complaint  was  fatally  defective  in  failing  to  negative  that  the 
plaintiff  was  a  trespasser;  the  injuries  having  been  inflicted  upon 
the  premises  of  the  defendant  and  the  action  based  upon  mere 
negligence.  Third.  That  the  plaintiff,  being  a  trespasser  to  whom 
the  defendant  owed  no  duty  except  not  to  wantonly  or  willfully 
inflict  injury  upon  him,  the  complaint  is  defective,  in  that  it 
fails  to  charge  wanton  or  willful  injury  and  alleges  mere  negli- 
gence on  the  part  of  the  defendant.  Fourth.  That  by  running 
away  instead  of  stopping  when  challenged  plaintiff  was  guilty 
of  such  contributory  negligence  as  to  prevent  recovery. 

While  plaintiff's  allegations  that  the  acts  complained  of  were 
within  the  scope  of  Stafford's  employment  are  mere  conclusions 
and  to  be  treated  as  surplusage,  yet  all  allegations  of  fact  con- 
tained in  the  complaint  which  are  properly  pleaded  must,  for  the 
purpose  of  this  case,  be  treated  as  true.  It  is  alleged  in  the 
complaint  that  Stafford  was  employed  as  a  watchman  to  pro- 
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tect  the  defendant's  premises  and  property  from  depredation, 
to  ascertain  the  identity  of  persons  who  might  commit  or  at- 
tempt to  commit  such  depredation,  "to  apprehend  and  turn  over 
to  a  peace  officer  for  arrest  all  persons  who  he  had  reason 
to  believe  or  did  believe  had  committed  or  attempted  to  com- 
mit any  crime  against  the  property/*  to  keep  off  and  frighten 
away  from  the  property  all  persons  acting  in  a  suspicious  manner, 
and  "that  said  Stafford  was  armed  by  defendant  with  a  revolver 
to  carry  out  his  said  employment." 

The  words  "within  the  scope  of  his  employment"  as  applied 
to  the  liability  of  a  master  for  the  wrongful  acts  of  his  servant, 
are  probably  not  susceptible  of  any  satisfactory  definition  of 
general  application;  each  case  must  be  determined  by  the  par- 
ticular facts  and  circumstances  .surrounding  it.  Before  the 
master  can  be  held  liable  for  the  negligence  or  wrongful  act  of 
bis  servant,  it  must  appear  that  the  servant  was  engaged  at 
the  time  in  the  performance  of  the  duties  of  his  employment, 
and  if  so  engaged,  and  the  wrongful  act  was  performed  in  con- 
nection with  such  duties  and  in  apparent  furtherance  of  their 
accomplishment,  the  master  will  be  liable,  even  though  the  act 
be  in  excess  of  the  authority  conferred  by  him  or  in  violation 
of  his  express  directions,  provided,  however,  that  it  is  not  done 
in  furtherance  alone  of  the  personal  desires  or  ends  of  the 
servant. 

The  intent  with  which  an  act  is  done  affords  a  more  reliable 
test  as  to  whether  it  is  within  the  scope  of  the  servant's  em- 
ployment than   do   the   methods   of    its   accomplishment.      The 
nature  of  Stafford's  employment  carries  with  it  an  implied  au- 
thority to  use   force  when  necessary.     "And  even   where   the 
master  owes  no  duty  to  the  person  injured,  the  authority  to  use 
force  may  be  implied  from  the  nature  of  the  employment  so  as 
to  render  the  master  liable,  even  though  the  servant  goes  be- 
yond the  necessity  of  the  situation  and  uses  more   force  than 
necessary.    For  instance,  the  authority  to  use  force  is  ordinarily 
implied  where  the  employee  is  a  watchman  or  doorkeeper."     26 
Cyc.  1541.     In  Rogahn  v,   Moore  Manufacturing  &  Foundry 
Co.,  79  Wis.  573,  48  N.  W.  669,  the  court  says :     "Where  the 
servant  is  authorized  to  use  force  against  another  when  neces- 
sary in  executing  his  master's  orders  or  in  conducting  the  busi- 
ness intrusted  to  him,  the  master  commits  it  to  him  to  decide 
^'hat  degree  of  force  he  shall  use,  and  if  through  misjudgment 
or  violence  of  temper  the  servant  goes  beyond  the  necessity  of 
the  occasion,  and  gives  a  right  of  action  to  another,  he  cannot 
be  said,  as  to  third  persons,  to  have  been  acting  beyond  the  line 
of  his  duty,  or  to  have  departed  from  his  master's  business."    The 
^ew  York  Court  of  Appeals  has  said :  "It  is  in  general  sufficient  to 
'"ate  the  master  responsible  that  he  gave  to  the  servant  authority, 
or  made  it  his  duty  to  act  in  respect  to  the  business  in  which  he 
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was  engaged  when  the  wrong  was  committed,  and  that  the  act 
complained  of  was  done  in  the  course  'of  his  employment.  Ihe 
master  in  that  case  will  be  deemed  to  have  consented  to  and 
authorized  the  act  of  the  servant,  and  he  will  not  be  excused 
from  liability,  although  the  servant  abused  his  authority,  or  was 
reckless  in  the  performance  of  his  duty,  or  inflicted  an  unnec- 
essary injury  in  executing  his  master's  orders."  Rounds  r. 
Railroad  Co.,  64  N.  Y.  129,  21  Am.  Rep.  597. 

Applying  the  foregoing  tests  to  the  facts  alleged  in  the  com- 
plaint, it  seems  clear  that  Stafford  was  not  acting  independently, 
but  strictly  within  the  scope  of  his  employment. 

Counsel  for  appellee,  in  his  second  proposition,  assumes  that 
the  complaint  is  based  upon  simple  negligence.  If  this  assump- 
tion be  true,  the  complaint  is  fatally  defective  in  failing  to  show 
any  right  or  license  for  plaintiff's  presence  upon  the  defendant's 
premises,  for  clearly  the  defendant  would  not  be  liable  to  a 
trespasser  for  injuries  due  to  its  mere  negligence.  The  plaintiff, 
however,  could,  at  most,  have  been  a  trespasser  to  whom  the  de- 
fendant would  be  liable  for  willful  or  wanton  injury,  which 
brings  us  to  a  consideration  of  appellee's  third  proposition. 

In  many  cases  the  words  "willful"  and  "wanton"  are  treated 
as  synonymous,  and  in  those  cases  where  an  attempt  has  been 
made  to  distinguish  them  it  has  usually  been  with  reference  only 
to  the  facts  of  the  particular  case.  An  act  is  "willful"  where 
the  resulting  injury  is  intentional  or  the  natural  and  probable 
consequence  of  the  act.  The  word  "wanton"  is,  we  think,  more 
comprehensive  than  "willful."  To  constitute  "wantonness"  it 
is  not  essential  that  the  injury  should  have  been  intentional  or 
the  probable  consequence  of  the  wrongful  act ;  it  is  sufficient  that 
the  act  indicates  a  reckless  disregard  of  the  rights  of  others,  a 
reckless  indifference  to  results,  or  that  the  injury  is  the  likely 
and  not  improbable  result  of  the  wrongful  act.  The  word 
"likely"  is  here  used  in  the  sense  of  something  more  than  pos- 
sible and  less  than  probable.  "Wantonly.  Done  in  a  licentious 
spirit,  perversely,  recklessly,  without  regard  to  propriety  or  the 
rights  of  others;  careless  of  consequences,  and  yet  winiout  set- 
tled malice."    2  Bouvier,  1207. 

The  complaint  expressly  negatives  any  intent  to  inflict  injury, 
and  consequently  eliminates  the  element  of  willfulness  from  our 
consideration.  It  only  remains  to  consider  whether  the  pleader 
has  negatived  wantonness  as  well.  We  think  he  has  fallen  a  lit- 
tle short  of  so  doing.  Stafford  had  no  right  to  arrest  the  plain- 
tiff under  the  circumstances  alleged  in  the  complaint.  Chapter 
3,  tit.  5,  Cr.  Code  (Rev.  St.  1901).  The  injury  is  alleged  to 
have  been  inflicted  in  the  night  while  the  plaintiff  was,  at  most, 
a  mere  technical  trespasser  upon  defendant's  right  of  way  and 
was  guiltless  of  the  commission  or  intent  to  commit  any  crime, 
and  while  he  was  retreating  to  avoid  apprehension  or  arrest,  or, 
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as  he  may  well  have  thought,  a  felonious  assault.  In  firing 
towards  and  near  the  plaintiff  while  he  was  running,  and  in 
the  nighttime  though  without  intending  to  hit  him,  but  only  in- 
tending to  try  to  halt  or  frighten  him  away,  Stafford  must  have 
known  that  injury  was  the  not  improbable  but  likely  result  of 
his  wrongful  act,  and  displayed  a  reckless  disregard  of  the 
rights  of  plaintiff  and  a  disregard  of  and  indifference  to  results 
constituting  wantonness. 

Appellee's  fourth  proposition  is  obviously  without  merit. 
There  is  nothing  in  the  complaint  from  which  a  duty  on  the 
part  of  plaintiff  to  halt  may  be  implied. 

Plaintiff,  in  his  second  cause  of  action,  alleges  that  Stafford 
was  a  deputy  sheriff;  but  the  facts  stated  do  not  indicate  that 
he  acted  in  such  capacity,  but  clearly  show  that  at  the  time  of 
the  injury  he  was  acting  in  the  capacity  of  watchman. 

For  the  foregoing  reasons,  the  judgment  of  the  district  court 
is  reversed,  and  the  cause  remanded  for  further  proceedings. 

Kent,  C.  J.,  and  Campbell  and  Lewis,  JJ.,  concur. 


Young  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 

(Supreme  Court  of  Missouri,  Division  No.  1,  March  l,  1910.) 

[127  S.  W.  Rep.  19.] 

Constitutional  Law — Due  Process  of  Law — Liability  for  Personal 
Injuries.— Rev.  St.  1899,  §  2864,  as  amended  by  Acts  1905,  p.  135  (Ann. 
St  1906,  p.  1637),  providing  that  when  a  person  shall  die  from  an 
injury  received  through  the  negligence  of  any  person  engaged  in 
Tunning  a  locomotive,  car,  etc.,  the  owner  of  the  vehicle  "shall  for- 
feit and  pay  as  a  penalty  *  *  *  the  sum  of  not  less  than  $2,000 
and  not  exceeding  $10,000  in  the  discretion  of  the  jury,"  is  not  a 
delegation  to  the  jury  of  the  legislative  power  of  fixing  penalties  so 
as  to  deprive  one  liable  of  his  property  without  due  process  of  law, 
in  violation  of  Const.  Mo.  art.  2,  §  30  (Ann.  St.  1906,  p.  166),  and 
Const.  U.  S.  Amend.  14. 

Master  and  Servant — Injury  to  Servant — Injury  Avoidable  Not- 
withstanding Contributory  Negligence. — Where  a  servant  was  killed 
on  a  railroad  track  at  a  place  where  the  master's  trainmen  had  a 
right  to  a  clear  track,  and  they  had  no  cause  to  suspect  that  the  track 
would  not  be  clear,  the  case  is  not  one  in  which  the  master  is  liable 
if  the  trainmen  saw,  or  by  the  exercise  of  ordinary  care  could  have 
seen,  the  position  of  danger  in  due  time,  but  one  which  the  master 
is  liable  only  if  the  trainmen  saw  decedent  in  time  to  have  avoided 
the  accident  under  the  conditions  and  with  the  means  at  hand  and 
failed  to  do  so. 


: 
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Evidence — Opinion  Evidence — Effect. — In  weighing  opinion  evi- 
dence as  to  the  time  and  space  required  in  which  to  stop  a  railroad 
train,  jurors  are  bound  to  exercise  their  own  common  sense,  and  they 
are  not  bound  to  believe  that  a  train  could  be-  stopped  within  a  given 
space  merely  because  a  witness  so  testified. 

Master  and  Servant — Injury  to  Servant— Contributory  NegUgence* 
— Where  defendant's  sectionman,  after  dismounting  from  his  railroad 
velocipede  on  which  he  was  riding  on  the  approach  of  a  train  and 
reaching  a  place  of  safety,  returned  to  remove  the  velocipede,  and  was 
thus  killed,  his  contributory  negligence  is  a  complete  defense  to  an 
action  for  his  death. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence 
— Question  for  Jury. — Where  the  evidence,  in  an  action  for  the  kill- 
ing of  a  section  foreman  by  defendant's  train,  in  conflicting  whether 
decedent  was  guilty  of  such  contributory  negligence  as  to  bar  re- 
covery for  his  death,  the  question  is  for  the  jury. 

Master  and  Servant — Injury  to  Servant — Duty  of  Master  to  Avoid 
Injury.t — A  railroad  company  owes  its  sectionman  who  is  guilty  of 
contributory  negligence  in  the  performance  of  his  work  of  inspecting 
the  track  no  greater  duty  to  have  its  engineer  avoid  injuring  him, 
after  discovering  his  peril,  than  it  owes  a  trespasser. 

Master  and  Servant — Injury  to  Servant — Actions — Instructions.— 
An  instruction,  in  an  action  for  the  death  of  a  railroad  sectionman. 
which  permits  the  finding  of  negligence  from  the  failure  of  the  engi- 
neer to  sound  the  whistle  is  error,  where  the  evidence  shows  that  the 
sounding  of  the  whistle  would  have  been  useless,  and  that  the  acci- 
dent could  have  been  avoided  only  by  stopping  the  train. 

Trial — Instructions — Refusal  of  Request. — The  refusal  of  instruc- 
tions fully  covered  by  instructions  given  is  not  error. 

Negligence — Nature  and  Element  of  "Negligence.''^ — Degrees  of 
negligence  are  not  recognized;  for,  though  the  terms  "wanton,  will- 
ful, and  reckless"  are  sometimes  used  in  characterizing  conduct,  y^t 
the  law  applies  only  the  word  "negligence,"  which  is  a  failure  to 
perform  a  duty,  and  though  the  law  recognizes  degrees  in  care,  very 
high  care,  and  ordinary  care,  the  failure  to  exercise  the  highest  degree 
of  care  required  is  only  negligence,  though  failure  to  exercise  ordi- 
nary care  is  also  negligence. 

Death — Action  for  Wrongful  Death — Damages  and  Penalties— Ele- 
ments.— In  assessing  the  penalty  under  Rev.  St.  1899,  §  2864,  as 
amended  by  Acts  1905,  p.  135  (Ann.  St.  1906,  p.  1637),  for  wrongful 
death  from  the  negligent  operation  of  a   locomotive,  the  jury  may 

♦See  extensive  note,  33  R.  R.  R.  673,  56  Am.  &  Eng.  R.  Cas.,  N-  5- 
673;  extensive  note,  34  R.  R.  R.  733,  57  Am.  &  Eng.  R.  Cas.,  N-  S' 
733. 

tSee  last  foot-note  of  Langenfeld  v.  Union  Pac.  R.  Co.  (Neb.),  34 
R.  R.  R.  727,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  727. 

tSee  extensive  note,  17  R.  R.  R.  258,  40  Am.  &  Eng.  R.  Cas.,  N-  S- 
258. 
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consider  the  conduct  of  the  negligent  person  beyond  the  mere  finding 
of  negligence,  such  as  whether  the  conduct  which  resulted  in  the 
accident  arose  from  mere  inattention,  or  was  willful,  wanton,  or 
reckless. 

Appeal  from  Circuit  Court,  Jasper  County;  Hugh  Dabbs, 
Judge. 

Action  by  A.  G.  Young,  administrator  of  Pansy  Middleton, 
deceased,  against  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company.  Plaintiff  had  judgment,  and  defendant  ap- 
peals.   Reversed. 

M.  L.  Clardy  and  Edw,  J,  White,  for  appellant. 
John  H,  Flannigan,  R.  A.  Mooneyham,  and  R.  M.  Sheppard, 
for  respondent. 

Valliant,  J.     This  suit  was  instituted  by  Pansy  Middleton 
in  her  lifetime,  then  a  minor,  suing  by  her  curator.    -She  re- 
covered a  judgment  for  $5,000  against  the  defendant  for  the 
death  of  her  father,  whose  death  she  alleged  was  caused  by  the 
negligence  of  the  servants  of  the  defendant  railroad  company  in 
operating  one  of  its  trains.    After  the  cause  was  brought  to  this 
court  by  defendant's  appeal  the  plaintiff  died,   and  the  cause 
was  revived  here,  to  be  prosecuted  in  the  name  of  A.  G.  Young, 
the  administrator  of  her  estate.     The  petition  states  that  the 
plaintiff's   father   was   in   the   service   of   the   Missouri    Pacific 
Railway  Company  as  a  section  hand.    A  part  of  his  duties  was 
to  go  over  a  section  of  the  road  at  times  and  inspect  its  condi- 
tion.   That  on  the  day  in  question  he  was  passing  over  the  road 
on  a  railroad  velocipede,  commonly  called  a  "speeder,"  when  he 
was  struck  by  an  engine  drawing  a  train  of  cars  belonging  to 
the  defendant,  the  Iron  Mountain  Railway  Company,  and  killed. 
That  defendant  company  was  running  its  train  over  the  Mis- 
^uri  Pacific  Company's  track  by  license  to  do  so.     The  state- 
ment of  the  cause  of  action  is  that  the  servants  of  the  defend- 
ant company  saw  the  deceased  on  the  track,  saw  that  he  was 
unaware  of  the  near  approach  of  the  train,  and  they  then  and 
there  became  aware  of   his  perilous  position  in  time  to  have 
prevented  striking  and  injuring  him  by  the  exercise  of  ordinary 
pre,  by  stopping  or  placing  their  train  under  control,  or  sound- 
ing the  usual  danger  signals,  but  "negligently,  willfully,  and  wan- 
tonly" failed  to  use  the  appliances  at  hand  to  stop  or  place  the 
train  under  control  or  sound  the  danger  signal,  failed  to  ring 
the  bell  or  sound  the  whistle,  but  "ran  the  engine  against  the 
plaintiff's  father  and  killed  him.    The  prayer  of  the  petition  was 
that  the  defendant  be  adjudged  to  forfeit  and  pay  the  sum  of 
$10,000,  and  that  plaintiff  recover  that   sum  and  costs.     The 
answer  was  a  general  denial  and  a  plea  of  contributory  negli- 
gence.   At  the  trial,  when  the  plaintiff  was  about  to  begin  to 
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introduce  her  evidence,  the  defendant  interposed  an  objection, 
on  the  ground  that  the  petition  failed  to  state  facts  sufficient  to 
constitute  a  cause  of  action,  in  that  it  was  founded  on  the  act 
of  the  General  Assembly  entitled  "An  act  to  amend  section 
2864  of  chapter  17  of  the  Revised  Statutes  of  the  State  of  Mis- 
souri, 1899,  entitled  'Damages  and  Contributions  in  Actions  of 
Tort,'''  approved  April  13,  1905  (Sess.  Acts  1905,  p.  135  [Ann. 
St.  1906,  p.  1637]),  which  act  was  unconstitutional  because  it 
was  in  contravention  of  section  30,  art.  2,  of  the  Constimtion 
of  Missouri  (Ann.  St.  1906,  p.  166),  and  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States.  The  objection 
was  overruled  and  exception  saved.  The  same  point  was  also 
subsequently  made  in  instructions  asked  by  defendant,  and  re- 
fused, and  also  in  the  motion  for  a  new  trial. 

1.  As  the  question  of  the  constitutionality  of  the  act  of  1905 
reaches  to  the  foundation  of  the  case,  we  will  consider  it  before 
going  into  the  facts  of  the  case.  We  do  not  understand  appel- 
lant to  challenge  the  validity  of  section  2864  (Ann.  St.  1906, 
p.  1637)  as  it  stood  until  amended  by  the  act  of  1905,  but  the 
challenge  is  to  the  section  as  amended.  Section  2864,  Rev.  St 
1899,  has  been  so  long  in  our  statutes  that  its  terms  are  familiar 
to  every  one,  and  it  need  not  be  literally  quoted  here.  In  general 
terms  it  provided  that  when  a  person  should  die  from  an  injur)- 
received  through  the  negligence  of  an  officer,  agent,  or  servant 
engaged  in  running  a  locomotive,  car,  etc.  (naming  other  trans- 
portation vehicles),  the  corporation  or  person  owning  the  ve- 
hicle "shall  forfeit  and  pay  for  every  person  or  passenger  so 
dying,  the  sum  of  five  thousand  dollars  which  may  be  sued  for," 
etc.  The  act  of  1905  made  several  amendments  to  that  section, 
but  the  only  one  to  which  our  attention  is  now  called  is  in 
reference  to  the  clause  just  quoted,  which  was  amended  to 
read  as  follows;  "Shall  forfeit  and  pay  as  a  penalty  for  every 
such  person,  employee  or  passenger  so  dying,  the  sum  of  not 
less  than  two  thousand  dollars  and  not  exceeding  ten  thousand 
dollars,  in  the  discretion  of  the  jury,  which  may  be  sued  for," 
etc.  Of  that  amendment  the  learned  counsel  for  defendant 
say:  "In  other  words,  this  session  law  being  highly  penal,  while 
the  Legislature,  as  a  police  regulation,  could  fix  any  reasonable 
sum  as  the  value  of  a  man's  life,  or  by  way  of  punishment  for 
the  death  of  a  human  being,  killed  by  negligence,  this  is  pe- 
culiarly a  legislative  function,  and  the  Legislature  could  not 
abrogate  this  function,  or  delegate  the  exercise  thereof  to  a  trial 
jury,  without  establishing  some  lawful  basis  for  the  jury's  dis- 
cretion." The  words  "as  a  penalty"  inserted  by  the  amendment 
add  nothing  to  the  meaning  or  effect  of  the  section.  We  have 
always  held  it  a  penal  statute,  but  the  placing  of  a  minimum  and 
maximum  limit  to  the  amount  of  the  penalty  introduces  an 
entirely  new  feature,  and  it  is  of  that  that  appellant  complains. 
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Appellant's  contention  is  that  the  act  of  1905,  essaying  to 
confer  on  the  jury  a  discretion,  within  specified  limits,  of  fixing 
the  amount  of  the  penalty,  is  in  effect  an  attempt  to  deprive 
appellant  of  its  property  without  due  process  of  law,  which  is 
forbidden  by  section  30,  art.  2,  of  the  Constitution  of  Missouri, 
and  also  by  the  fourteenth  amendment  of  the  Constitution  of 
the  United  States.  The  governmental  function  of  declaring  an 
act  a  crime,  or  other  offense  against  the  law,  to  which  a  penalty 
may  be  affixed  can  be  exercised  only  by  the  legislative  depart- 
ment; it  cannot  be  delegated.  To  that  extent  the  appellant  is 
correct  in  its  position  and  it  is  also  correct  to  say  that  the  pre- 
scribing of  the  punishment  or  penalty  is  a  legislative  function 
that  cannot  be  delegated;  for  example,  the  General  Assembly 
could  not  forbid  the  commission  of  a  certain  act,  and  say 
that  one  convicted  thereof  should  be  deemed  guilty  of  a 
felony  or  misdemeanor  and  suffer  such  punishment  as  the 
jury  might  see  fit  to  impose.  But  when  the  General  Assembly 
has  declared  an  act  either  a  crime  or  negligence  deserving 
a  penalty,  and  has  prescribed  the  punishment  or  penalty 
within  limits,  not  less  or  more,  it  is  not  a  delegation  of  legisla- 
tive power  to  leave  to  the  jury  the  fixing  of  the  extent  of  the 
punishment  or  amount  of  the  pecuniary  penalty,  within  the  pre- 
scribed limits,  to  be  applied  to  the  particular  case.  That  has 
long  been  the  course  of  criminal  procedure  in  this  state;  and, 
even  in  states  where  it  is  not  left  to  the  jury,  it  is  left  to  the 
court  to  fix  the  penalty  within  the  prescribed  limits.  Indeed 
the  Legislature  could  not,  without  inequality  and  injustice  in 
most  cases,  prescribe  a  fixed  penalty,  because  the  circumstances 
under  which  a  particular  act  is  done  usually  distinguishes  it  in 
d^ee  of  offense  from  another  similar  act  forbidden  by  the 
same  statute. 

It  has  been,  from  time  immemorial  in  England,  from  whom 
we  inherited  the  common  law,  and  in  this  country,  for  the  leg- 
islative department  of  the  government  to  prescribe  the  punish- 
ment or  penalty  within  limits,  except  m  certain  cases,  and  leave 
it  to  the  courts  to  fix  the  extent  in  each  case.  In  Ex  parte 
Dusenberry,  97  Mo.  504,  11  S.  W.  217,  the  petitioner  was  in- 
dicted for  a  crime  for  which  it  was  prescribed  that  on  convic- 
tion he  "should  suffer  death,  or  be  punished  by  imprisonment 
in  the  penitentiary  not  less  than  five  years,  in  the  discretion  of 
the  jury."  It  was  there  claimed  that  the  law  was  unconstitu- 
tional because  it  delegated  to  the  jury  the  discretionary  power 
above  indicated.  But  this  court  said  that  there  was  no  doubt 
but  that  "the  Legislature  may  lawfully  vest  in  the  triers  of  fact 
a  power  to  determine  the  punishment  within  certain  limits." 
If  the  General  Assembly  may  lawfully  leave  it  to  the  discretion 
of  the  jury  in  such  case  to  deprive  a  man  of  his  life  or  his 
liberty  for  such   period  as  they  may   determine,   without  vio- 
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lating  the  "due  process  of  law"  clause  of  the  Constitution,  it 
does  not  violate  that  clause  when,  in  a  case  of  this  kind,  it 
leaves  it  to  the  discretion  of  the  jury  to  assess  the  penalty  at 
not  less  than  $2,000  or  more  than  $10,000.  We  have  examined 
the  cases  referred  to  by  the  learned  counsel  for  appellant  in 
support  of  their  contention,  but  we  do  not  think  they  reach  the 
loint  in  question.  In  Louisville,  etc.,  R,  Co.  v.  Commonwealth. 
99  Ky.  132,  35  S.  W.  129,  33  L.  R.  A.  209,  59  Am.  St.  Rep. 
457,  the  Supreme  Court  of  Kentucky  held  a  statute  of  that  state 
unconstitutional,  but,  as  we  understand  the  case,  not  on  the 
ground  that  the  statute  left  it  to  the  jury  to  assess  the  amount 
of  the  fine  "at  not  less  than  $500,  nor  more  than  $1,000,"  but 
because  it  Wft  it  to  the  discretion  of  the  jury  to  say  whether 
an  act  was  criminal  or  not.  The  Kentucky  statute  declared  thai, 
if  any  railroad  corporation  should  charge,  collect,  or  receive 
nore  than  "a  just  and  reasonable  rate  of  toll  or  compensation 
for  the  transportation  of  passengers  or  freight,"  or  for  the  use 
Df  a  car,  it  Should  be  deemed  "guilty  of  extortion."  The  point 
decided  was*  that  the  statute  did  not  say  what  rate  of  toll  or 
:ompensation  should  be  deemed  "more  than  just  and  reasonable" 
Lo  constitute  the  crime,  but  left  that  to  the  jury;  it  left  the  jury 
to  say  whether  or  not  a  certain  act  was  a  crime.  The  decision  by 
a  federal  judge  in  Tennessee,  also  cited,  is  to  the  same  effect. 
The  New  Jersey  case,  also  cited  by  appellant,  as  we  understand 
it,  holds  substantially  as  we  have  above  held.  Cigarmakers* 
Union  v,  Goldberg,  72  N.  J.  Law,  214,  61  Atl.  457,  70  L.  R.  A 
156,  111  Am.  St.  Rep.  662.  The  New  Jersey  court  construed 
its  statute  to  mean  that  the  penalty  between  the  minimum  and 
the  maximum  limits  was  unconstitutional,  because  it  "was  to  be 
determined  by  the  party  to  be  benefited  thereby ;"  and,  after  so 
saying,  it  used  this  language;  "The  fixing  of  the  precise  legal 
penalty  to  be  imposed  must  be  essentially  either  a  legislative 
function,  in  which  only  general  considerations  can  have  weight, 
or  a  judicial  function,  in  which  general  considerations  may  be 
modified  by  special  circumstances." 

The  learned  counsel  in  their  brief  concede  "that  damage  acts, 
which  subject  railroads  to  additional  penalties  over  those  which 
may  be  assessed  against  private  individuals,  may  be  upheld  be- 
cause of  the  peculiar  hazardous  nature  of  the  business  of  rail- 
roading, rather  than  upon  the  mere  occupation  of  railroad- 
ing" (as  indeed  has  been  too  frequently  decided  to  admit 
now  of  a  question),  but  they  say  that,  "before  such  statutes  can 
be  upheld,  they  must  be  based  upon  the  dangerous  nature  of 
railroading,  or  they  will  furnish  an  illegal  classification."  And 
they  conclude  their  argument  on  this  point  by  saying:  "And 
where,  as  in  this  instance,  the  statute  is  susceptible  of  enforce- 
ment so  as  to  subject  different  railroads  to  various  and  delin- 
quent penalties  for  practically  the  same  acts,  it  certainly  violates 
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the  constitutional  provisions  intended  to  protect  all  classes  of 
citizens  from  such  unequal  and  unjust  discrimination/*  If  there 
was  never  any  difference  in  the  circumstances  attending  the  kill- 
ing of  different  people  by  the  negligent  running  of  trains,  etc., 
the  Legislature  might  prescribe  a  fixed  amount  as  the  penalty 
in  every  case,  as  indeed  was  done  in  the  statute  in  question  be- 
fore the  amendment,  but  experience  seems  to  have  taught  the 
lawmakers  that  different  circumstances  covered  different  cases; 
and,  they  saw  fit  to  provide  that  the  jury  might,  within  limits, 
adjust  the  amount  of  the  penalty  to  the  circumstances  of  the 
particular  case,  the  discrimination  allowed  is  not  against  the 
particular  defendant,  but  on  account  of  the  circumstances  of  the 
particular  case.  We  hold  that  the  act  of  April  13,  1909  (Sess. 
Acts  1905,  pp.  135-137),  is  constitutional. 

2.     We  come  now  to  the  case  on  its  merits.     The  plaintiff's 
testimony  tended  to  show  as  follows :    Her  father  was  a  section 
hand  in  the  employ  of  the  Missouri  Pacific  Company.     One  of 
his  duties  was  to  walk  over  the  track  at  certain  times  from  Webb 
City  to  Carthage,  to  inspect  the  road.     It  was  against  the  rules 
of  the  company,  and  contrary  to  his  orders,  for  him  to  ride  a 
velocipede  over  the  road  on  his  inspection  route;  but,  on  the 
morning  of  the  accident,  he  had  obtained  a  velocipede,  and  was 
riding  over  his  route.     He  was  going  east  towards  Carthage, 
and  the  train  which  struck  him  was  going  in  the  same  direc- 
tion.   The  point  of  the  accident  was  about  150  feet  east  of  the 
east  approach  to  the  railroad  bridge  over  Center  creek,  and  near 
a  water  tank.     Coming  from  Webb  City  the  road  (or  the  part 
we  are  concerned  with)  runs  northeast  until  it  reaches  a  point 
about  500  or  600  feet  from  Stout's  creek,  whence  it  curves  east 
at  an  angle  of  3^*  56"  for  a  distance  of  600  or  700  feet,  from  the 
east  point  of  the  curve  to  the  water  tank,  and  beyond  the  track 
is  straight.     From  the  east  point  of  the  curve  to  the  water  tank 
the  distance  is  836  feet.     According  to  plaintiff's  testimony  the 
point  where  the  deceased  was  struck  was  about  100  feet  east  of 
the  water  tank.    There  is  a  trestle  w^est  of  the  bridge,  333  feet 
long,  which  forms  the  bridge  approach.    The  bridge  is  150  feet 
long.    It  was  downgrade  from  the  east  point  of  the  curve  to 
and  beyond  the  place  of  the  accident.     The  train  was  running 
35  miles  an  hour.    No  witness  for  the  plaintiff  saw  the  accident. 
The  one  who  came  nearer  seeing  it  than  any  other  testified  that 
he  saw  the  deceased  mount  his  velocipede  and  start  down  the 
road.    He  said:     "I  turned  around  and  started  off  and  looked 
^m ;  he  was  on  the  speeder,  crossing  the  trestle.    At  that  time 
the  train  was  coming;    I  heard  it,  at  the  Carterville  crossing, 
whistle."    The  Carterville  crossing,  was  a  mile  west.    There  was 
no  other  whistle  sounded  until  the  train  got  across  the  trestle. 
Afterwards  the  witness  said  that  he  heard  the  whistle  for  the 
Carterville  crossing  before  the  deceased  got  on  the  road.     He 
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was  asked  if  there  was  anything  to  prevent  the  engineer  and  fire- 
man from  seeing  the  deceased  on  the  road,  and  he  answered, 
"Nothing  at  all  that  I  could  see."  Neither  the  question  nor  the 
answer  indicated  from  what  point  on  the  road  the  train  was 
when  the  deceased  was  in  view ;  but  the  witness  had  just  been 
speaking  of  the  public  road  crossing,  which  by  the  diagram  in 
evidence  was  143  feet  from  the  west  end  of  the  trestle,  and  476 
feet  from  the  west  end  of  the  bridge.  The  witness,  however, 
stated  it  was  over  a  quarter  of  a  mile  to  the  water  tank.  We  in- 
fer the  witness  referred  to  that  crossing  as  the  point  from  which 
the  engineer  and  fireman  could  see  the  man  on  the  track.  \Vit- 
ness  saw  the  man  twice  after  he  got  on  the  track :  First  he  was 
on  the  trestle,  and  the  train  was  coming,  the  witness  heard  it; 
second  "he  was  right  at  the  end  of  the  bridge"  (which  end  not 
stated).  "The  engine  ran  in  so  close  I  couldn't  well  see  him.' 
"Did  the  engineer  or  trainmen  put  on  the  air  or  make  any  effort 
to  stop  that  train  ?  If  they  did,  I  couldn't  hear  it  at  all."  Witness 
was  150  yards  from  the  track  when  the  train  passed.  WTien 
the  man  on  the  velocipede  and  the  engine  passed  into  the  bridge 
witness  lost  sight  of  both,  and  did  not  see  the  collision.  The 
whistle  gave  one  long  blast  after  it  crossed  the  bridge.  On  cross- 
examination  witness  was  asked  if  the  engineer  could  see  the 
man  on  the  bridge  until  he  got  around  the  curve  where  the  track 
was  straight.  He  answered :  "He  couldn't  see  him  until  he  got 
around  the  curve,  but  he  could  see  through  it  all  right."  Asked 
by  the  court  how  far  it  was  from  the  curve  to  the  west  end  of 
the  bridge  witness  said  it  was  about  half  a  quarter.  "After  he 
comes  around  this  curve  he  ought  to  see  him.  He  could  see 
though  about  half  a  quarter."  Witness  gave  it  as  his  opinion 
that  the  engineer  could  have  stopped  on  the  trestle.  He  had 
never  had  any  experience  running  an  engine.  Asked  if  he  had 
ever  seen  a  passenger  train,  equipped  as  this  was,  going  35  miles 
an  hour  downgrade,  attempted  to  be  stopped  within  that  space, 
said  he  had  not. 

Another  witness,  a  boy  14  years  old,  did  not  see  the  man  be- 
fore the  collision,  but  saw  him  when  he  was  thrown  up  in  the 
air  by  the  striking  of  him  by  the  engine.  His  attention 
was  drawn  to  the  scene  by  hearing  tlie  whistle  and  the  es- 
caping steam,  and  in  that  instant  he  saw  the  man  thrown 
up  before  the  engine.  He  had  heard  no  whistle  before  that.  An- 
other witness  was  on  an  electric  car  that  passed  near  the  scene. 
He  testified  that  when  he  first  saw  the  man  on  the  speeder  "he 
was  near  the  overhead  trestle  work,"  and  passing  east.  "He  was 
going  a  reasonably  slow  rate  of  speed,"  and  watching  the  track. 
The  car  witness  was  on  soon  made  a  turn  which  shut  the  man 
from  view,  "just  then  I  noticed  the  engine  approaching  the  east 
end  of  the  main  part  of  the  bridge.  The  engine  when  I  saw  it 
was    almost    running    into  the    overhead    trestle  work  of  the 
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bridge."  The  turn  of  the  car  obstructed  further  view,  and  the 
witness  saw  no  more  of  it.  He  had  heard  no  whistle  up  to  that 
time.  *'Q.  How  long  afterwards  before  you  heard  any  at  all? 
A.  Well,  seconds  seemed  like  minutes  right  there.  I  can  hardly 
tell  how  long;  it  was  a  very  short  duration,  because  the  street 
railway  car  hadn't  struck  the  end  of  the  trestle  work  when  I 
first  heard  the  rumbling  of  the  train  in  any  manner  or  form." 
On  cross-examination  he  said  the  man  on  the  speeder  was  about 
the  middle  of  the  bridge  when  he  first  saw  him,  and  was  20  or 
30  feet  of  the  bridge  when  the  engine  came  on  the  west  end  of 
the  bridge.  Witness  did  not  see  the  collision.  One  witness, 
who  said  he  had  experience  as  a  railroad  locomotive  engineer  16 
vears,  gave  it  as  his  opinion  that  this  train,  under  the  condition 
named,  running  35  miles  an  hour  downgrade,  could  have  been 
stopped  in  a  distance  200  feet. 

Another  witness,  a  boy  14  years  old,  testified  that  he  was  driv- 
ing cows  to  pasture  at  a  distance  of  half  a  mile  east  of  the 
bridge.  He  heard  the  whistle,  and  ran  to  head  off  the  cattle 
from  crossing  the  track,  and  there  he  saw  the  engine  coming. 
It  ran  a  quarter  of  a  mile  east  of  the  water  tank  before  it  stop- 
ped; then  it  backed. 

A  witness,  who  was  a  passenger  on  the  train,  testified  that  he 
heard  no  whistle  or  application  of  the  air  until  they  were  on  or 
near  the  bridge;  then  he  heard  or  felt  the  air  applied,  and  the 
stop  was  quite  sudden.  The  train  stopped  with  the  rear  coach 
opposite  to  the  water  tank. 

The  foregoing  is  the  substance  of  the  evidence  on  the  part  of 
the  plaintiff  tending  to  show  that  the  engineer  or  fireman  saw 
the  deceased  in  time  to  have  averted  the  accident  by  the  ex- 
ercise of  ordinary  care. 

The  engineer  and  fireman,  witnesses  for  defendant,  testified 
that  they  did  not  see  the  deceased  until  they  had  passed  out  of 
the  curve  and  come  into  the  straight  track ;  then  they  both  saw 
him.  The  engineer's  testimony  was:  "As  I  came  around  the 
curve  to  the  Center  Creek  bridge  I  seen  the  man  crossing  the 
bridge  on  the  speeder.  I  reached  for  the  whistle  cord  with  one 
hand  and  the  brake  valve  with  the  other.  At  the  time  the  man 
got  at  the  end  of  the  bridge  he  got  off  the  speeder  and  got  down 
the  dump  clear  off  the  right  of  way,  and,  as  soon  as  he  stopped 
himself  he  ran  back  up  and  caught  hold  of  the  speeder  and  pulled 
one  end  of  the  speeder  on  the  ties,  and  remained  in  that  posi- 
tion until  I  struck  him.  It  was  only  a  second  or  two  from  the 
time  the  man  stopped  himself  as  he  jumped  down  the  embank- 
nient  until  he  got  back  to  his  speeder."  He  said  he  was  about 
150  yards  distant  from  the  man  when  he  first  saw  him,  about 
300  feet  from  the  west  end  of  the  trestle.  As  soon  as  he  saw 
him  he  used  all  the  appliances  at  hand  to  stop  the  train ;  the 
Oracle  at  the  point  was  downgrade  about  1  per  cent.    In  his  opin- 
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ion  the  train,  going  as  it  was,  could  have  been  stopped  in  600  or 
700  feet,  not  less.  The  fireman's  testimony  was  to  the  same 
effect. 

At  the  close  of  the  plaintiff's  evidence,  and  again  at  the  close 
of  all  the  evidence,  defendant  asked  an  instruction  to  the  effect 
that  plaintiff  was  not  entitled  to  recover,  which  was  refused  and 
exception  saved. 

In  the  above  statement  we  have  omitted  a  great  deal  of  evi- 
dence tending  to  show  that  the  plaintiff's  father  was  himself 
guilty  of  negligence  that  contributed  to  the  accident,  and  this 
we  have  done  because  that  is  a  fact  conceded;  at  least  it  is  not 
contradicted.  The  plaintiff's  petition  states  a  cause  of  action 
based  on  the  humanitarian  doctrine  alone,  and  the  instructions 
under  which  the  cause  was  submitted  to  the  jury  were  on  that 
theory.  The  petition  states  that  the  servants  of  the  defendant 
in  charge  of  the  engine  saw  the  plaintiff's  father  in  his  position 
of  peril  in  time  to  have  saved  him  if  they  had  used  ordinary 
care,  but  that  they  negligently,  willfully,  and  wantonly  failed  to 
use  the  appliances  at  hand  to  do  so. 

This  is  not  a  case  in  which  the  defendant's  servants  were 
chargeable  with  the  duty  of  being  on  the  lookout  for  a  person 
on  the  track,  but  it  is  a  case  where  they  had  a  right  to  a  clear 
track,  and  no  cause  to  suspect  that  the  track  would  not  be  clear. 
Therefore  it  is  not  a  case  where  it  can  be  said  that  the  defend- 
ant is  liable  if  the  engineer  and  fireman  saw,  or  by  the  exercise 
of  ordinary  care  could  have  seen,  the  position  of  danger  in  due 
time ;  but  the  defendant  would  be  liable  only  if  the  men  in  charge 
of  the  engine  actually  saw  the  deceased  in  time  to  have  averted 
the  accident  under  the  conditions  and  with  the  means  at  hand. 
We  have  quoted  the  defendant's  evidence  on  this  point,  not  for 
the  purpose  of  weighing  it  against  that  of  the  plaintiff,  but  only 
to  see  how  far,  if  at  all,  it  aided  the  plaintiff's  evidence  in  mak- 
ing out  a  case.  The  defendant's  is  the  only  direct  evidence,  how- 
ever, to  the  effect  that  the  engineer  and  fireman  did  see  the  de- 
ceased before  the  collision,  but  it  is  to  the  effect  that,  as  soon 
as  they  saw  him,  they  did  everything  in  their  power  to  save  him, 
but  it  was  too  late.  When  they  saw  him  they  said  they  were 
about  150  yards  distant,  on  a  downgrade,  going  35  miles  an 
hour.  One  witness  for  the  plaintiff  testified  that  from  the  Lake- 
side crossing  the  engine  could  have  been  stopped  on  the  trestle, 
which,  according  to  the  diagram,  even  counting  to  the  extreme 
east  end  of  the  trestle,  would  be  about  375  feet.  But  that  testi- 
mony was  not  competent.  The  witness  had  never  had  anything 
to  do  with  running  an  engine ;  had  had  no  experience  at  all  that 
rendered  him  qualified  to  give  an  opinion  on  that  subject. 

The  other  witness  who  testified  that  the  train  in  question, 
under  the  conditions  named,  could  be  stopped  within  200  feet 
was  a  man  whose  experience  qualified  him  to  express  an  opinion 
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on  that    subject.     Therefore    his    was    competent    testimony. 
Whilst  evidence  of  that  kind  is  in  the  nature  of  what  we  call 
^opinion  evidence,"  yet  it  is  something  more  than  a  mere  opin- 
ion.   When  a  man  has  by  long  experience  in  running  and  stop- 
ping trains  observed  the  distance  in  which  he  has  often  under 
similar  conditions  stopped  them,  he  knows  as  a  fact  in  what  dis- 
tance it  can   ordinarily  be  stopped;  conditions  of  course  may 
var>-,  causing  the  stop  to  be  more  or  less  short  or  long  of  the 
space  expected,  and  to  that  extent  such  testimony  is  a  matter  of 
opinion.    This  train  was  going  35  miles  an  hour  on  a  downgrade 
of  1  per  cent.     If  it  could  be    stopped  in    200  feet,    the    stop 
would  be  in  less  than  four  seconds  of  time.    A  jury  cannot  take 
judicial  cognizance   of   the   space  within   which   a   train   under 
these  circumstances  could  have  been  stopped,  yet  in  weighing 
the  opinion  evidence  they  are  bound  to  exercise  their, own  com- 
mon sense.    They  were  not  bound  to  believe  it  because  the  wit- 
ness had  so  testified;  and,  if  the  jury  in  this  instance  had  dis- 
carded the  opinion  of  this  witness  as  unreasonable,  they  would 
have  been  in  the  lawful  exercise  of  their  prerogative  in  so  doing. 
That  was  all  the  competent  expert  evidence,  however,  on  the 
part  of  the  plaintiff  tending  to  show  that  the  train  could  have 
been  stopped  sooner  than  it  was.    The  testimony  on  the  part  of 
the  defendant,  however,  tends  to  show  that  the  train  could  have 
stopped  within  600  or  700  feet,  and  that  looks  reasonable. 

Now  let  us  see  within  what  distance  it  was  stopped.     From 
the  point  of  the  curve  nearest  to  the  bridge  to  the  water  tank 
was  846  feet ;  the  evidence  conflicts  as  to  how  far  the  train  ran 
beyond  the  water  tank  before  it   stopped;  plaintiff's   evidence 
tends  to  show  that  the  point  of  collision  was  about  100  feet  east 
of  the  water  tank;  the  engineer  said  it  was  not  over  20  or  25 
feet,  and  that  when  the  train  stopped  the  rear  coach  was  just 
opposite  the  point  where  the  deceased  lay ;  one  of  plaintiff's  wit- 
nesses makes  that  statement  also,  but  another  one  said  it  ran  a 
quarter  of  a  mile  beyond  the  tank  and  backed  to  the  place  of  the 
accident.    The  train  was  estimated  to  be  120  or  200  feet  long; 
there  were  two  passenger  coaches,  a  baggage  car,  the  tender,  and 
the  engine.     Taking  the  engineer's  estimate,  the  engine  ran  at 
tet  150  feet  beyond  the  water  tank.     That  would  make  the 
^'hole  distance  the  engine  ran  from  the  point  of  the  curve  until 
it  stopped  996  feet.    Taking  the  plaintiff's  witness,  who  estimated 
that  the  train  ran  a  quarter  of  a  mil?  beyond  the  tank  and  backed 
to  the  scene  of  the  accident,  even  if  we  discount  his  estimate  50 
P^r  cent,  or  more,  the  train  ran  considerably  over   1,000  feet 
^rom  the  point  where  the  man  came  into  view  before  it  stopped. 
ihe  testimony  of  the  passenger  who  said  the  air  was  not  applied 
until  the  train  was  on  the  bridge,  and  that  the  stop  was  quite 
^v\dden,  is  also  to  be  considered. 
The  engineer  testified   that  he  realized  the  man's  danger  as 
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soon  as  he  saw  him,  but  we  need  no  testimony  to  prove  that  a 
man  on  a  bridge  in  front  of  a  fast-coming  train  is  in  peril  It 
is  true,  as  insisted  by  appellant,  that  the  testimony  of  the  en- 
gineer and  fireman,  to  the  effect  that  the  man  had  gotten  off  the 
velocipede  and  down  the  embankment,  where  he  was  safe,  and 
ran  back  again  in  face  of  the  engine,  then  very  near  him,  is 
uncontradicted,  but  the  court  could  not  assume  that  that  testi- 
mony was  true.  If  the  fact  was  as  so  testified,  it  was  a  com- 
plete defense  to  the  cause  of  action  stated  in  the  petition,  but 
whether  it  was  so  or  not  was  a  question  for  the  jury,  and  it  was 
given  to  them  to  say.  Under  this  condition  of  the  evidence  the 
court  could  not  have  done  otherwise  than  submit  the  case  to  tlie 

jury-  '.    .^ 

3.     The  first  instruction  given  at  the  request  of  the  plaintiff 

was  as  follows:  "The  court  instructs  the  jury  that,  if  you  be- 
lieve from  the  evidence  in  this  case  that  Pansy  Middleton  was 
at  the  time  of  her  father^s  death  the  only  minor  child  of  Lewis 
Middleton,  deceased;  that  no  wife  survived  him;  that  on  Feb- 
ruary 11,  1905,  the  Missouri  Pacific  Railway  Company  owned 
the  line  of  railway  between  Carthage  and  Joplin  mentioned  in 
evidence,  and  that  the  plaintiff's  father  was  at  that  time  in  the 
employ  of  said  railway  company  as  section  hand,  and  as  such 
was,  at  the  time  of  the  accident  complained  of,  engaged  in  in- 
specting the  tracks  on  that  part  of  said  railroad  where  the  acci- 
dent occurred,  going  east  over  said  track  on  a  railroad  velocipede 
commonly  called  a  'speeder,'  and  that  about  8  o'clock  in  the  fore- 
noon of  that  day,  while  plaintiff's  father  was  engaged  in  the 
line  of  his  duty  inspecting  said  track  on  said  speeder,  a  passen- 
ger train,  composed  of  a  locomotive  and  train  of  cars  operated 
by  the  St.  Louis,  Iron  Mountain  &  Southern  Railway  Company, 
over  and  upon  the  tracks  of  the  Missouri  Pacific  Railway  Com- 
pany, approached  said  Middleton  from  the  west,  and  that  at 
the  point  of  the  accident  the  track  was  straight,  with  nothing 
intervening  to  obstruct  the  view  of  the  trainmen  for  some  dis- 
tance, and  that  said  Middleton  became  in  great  danger  of  being 
run  over  and  killed  by  said  train,  that  both  the  said  engineer 
and  fireman  saw  him  from  the  time  the  train  was  about  1,200 
feet  away  until  he  was  struck  and  killed,  and  knew  that  he  was 
unaware  of  the  near  and  dangerous  approach  of  said  train,  and 
that  the  engineer  became  aware  of  Middleton's  perilous  position 
on  said  track  in  time  to  have  enabled  him,  with  the  exercise  of 
ordinary  care,  to  have  prevented  the  accident  and  avoided  run- 
ning the  locomotive  against  him,  by  stopping  or  placing  the 
train  under  control,  or  sounding  the  usual  danger  signals,  and 
that  said  engineer  failed  to  use  the  appliances  at  hand  to  stop 
or  place  said  train  under  control,  or  to  sound  said  danger  sig- 
nal, but  ran  the  locomotive  against  said  Middleton  and  killed 
him,  and  if  you  further  believe  from  the  evidence  that  the  St. 
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Louis,  Iron  Mountain  &  Southern  Railway  Company  was  au- 
thorized or  permitted  by  the  Missouri  Pacific  Railway  Company 
to  operate  the  train  in  question  upon  the  tracks  of  the  latter  com- 
pany at  a  point  where  the  accident  occurred,  then  the  plaintiff 
is  entitled  to  a  verdict  at  your  hands  against  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company." 

That  instruction  assumes,  or  at  least  authorizes  the  jury  to 
find,  that  the  plaintiff's  father  at  the  time  of  the  accident  was 
on  the  track  in  the  due  performance  of  his  duty,  from  which 
an  inference  might  improperly  be  drawn  that  he  was  where  his 
duty  then  called  him,  where  he  had  a  right  to  be,  and  therefore 
was  not  negligent.  If  that  was  not  the  inference  intended  to 
•be  drawn,  then  the  fact  was  wholly  irrelevant.  It  was  imma- 
terial, under  the  theory  on  which  the  case  was  submitted  to  the 
jury,  whether  he  was  there  in  the  line  of  his  duty  or  as  a  tres- 
passer. The  defendant  would  have  owed  a  mere  trespasser, 
under  the  evidence  in  this  case,  the  same  duty  that  it  owned 
this  man;  that  is,  not  to  injure  him  after  the  engineer  saw  him 
aud  realized  his  danger  if  by  the  exercise  of  ordinary  care  it 
could  avoid  doing  so.  If  that  part  of  this  instruction  was  in- 
tended or  was  liable  to  authorize  the  jury  to  find  that  the  plain- 
tiff's father  was  not  guilty  of  negligence  in  inspecting  the  track 
under  the  circumstances  shown  in  the  evidence,  then  it  was  er- 
ror, because  there  was  no  evidence  that  authorized  such  a  con- 
clusion; the  evidence  showed  he  was  negligent.  There  was  evi- 
dence tending  to  show  that  he  was  a  section  hand,  and  that  it 
was  his  duty  at  times  to  inspect  the  track,  and  a  witness  for 
the  plaintiff  testified  that  at  the  time  of  the  accident  he  seemed 
to  be  inspecting  the  track;  but  the  plaintiff's  evidence  also 
showed  that  he  knew  this  train  was  coming.  It  was  a  regular 
passenger  train  on  its  schedule  time.  He  stood  by  the  track,  ac- 
cording to  plaintiff's  chief  witness,  apparently  listening  for  the 
train.  The  witness  heard  it,  and  the  deceased  must  have  heard 
it  Then  the  deceased  put  the  speeder  on  the  track  and  started 
down  the  road  as  if  to  beat  the  train  across  the  bridge.  The 
evidence  was  that  he  was  forbidden  to  ride  on  a  velocipede  in 
going  over  his  inspection  route,  and  to  that  extent  he  was  on 
this  occasion  violating  his  orders.  Perhaps,  if  he  had  not  pro- 
vided himself  with  the  velocipede,  he  would  not  have  under- 
taken to  speed  down  the  road  in  front  of  a  train  that  he  knew 
was  coming,  but  we  do  not  attach  any  importance  to  that  fact. 
It  only  is  an  item  going  to  prove  an  immaterial  fact,  that  is,  that 
the  deceased  was  guilty  of  contributory  negligence.  His  duty 
did  not  call  him  to  go  on  a  long  trestle  and  bridge  so  close  to  a 
coming  train  as  to  endanger  his  life.  Therefore  the  mere  fact 
that  he  was  there  inspecting  the  road  did  not  authorize  the  jury 
to  find  that  he  was  there  in  the  line  of  his  duty.  It  makes  no 
difference,  under  the  only  theory  on  which  the  plaintiff's  cause 
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of  action  rests,  whether  the  deceased  was,  at  the  time,  in  the 
line  of  his  duty  or  was  a  trespasser;  but  the  instruction  au- 
thorizing the  jury  to  take  into  consideration  the  fact  that  he  was 
there  in  the  due  discharge  of  his  duty  throws  into  the  scales 
weighing  the  evidence  an  item  that  should  not  be  considered,  a 
fact  that  tends  to  enlist  the  sympathy  of  the  jury  and  prejudice 
the  defendants.  The  jury  was  authorized  by  that  instruction 
to  find  that  the  deceased  was  wholly  in  the  right  and  the  de- 
fendant wholly  in  the  wrong.  Perhaps,  if  that  were  the  only  er- 
ror in  the  instruction,  it  might  be  passed  over  on  the  idea  that 
it  was  harmless,  because  it  authorized  a  finding  of  an  immaterial 
fact ;  but  it  was  not  the  only  error. 

There  is  another  hypothesis  in  the  instruction  that  should  not 
have  been  submitted.  It  authorizes  the  jury  to  find  that  the 
engineer  and  fireman,  not  only  saw  the  peril,  but  also  knew  that 
the  deceased  was  unaware  of  the  near  approach  of  the  train, 
and  failed  to  sound  the  whistle  to  warn  him.  There  was  no 
evidence  that  the  engineer  or  fireman  knew  that  the  deceased 
was  unaware  of  the  near  approach  of  the  train,  or  that  the 
sounding  of  the  whistle  would  have  done  any  good.  When 
a  man  is  seen  heedlessly  walking  along  a  well-beaten  footpath 
inside  the  track,  in  front  of  an  approaching  train,  when  it  is  ap- 
parent that  he  could  easily  step  aside  and  be  out  of  danger,  the 
situation  suggests  that  probably  he  is  unaware  of  his  peril. 
Under  those  circumstances  the  duty  should  devolve  on  the  engi- 
neer to  sound  the  whistle  to  give  him  warning.  But  in  this  case 
the  man  was  on  the  bridge  when  they  first  saw  him;  it  was  im- 
possible for  him  to  escape  except  to  beat  the  train  across, 
where  he  could  jump  to  the  ground.  This  instruction  authorizes 
a  verdict  for  the  plaintiff  for  the  failure  of  the  engineer  to  sound 
the  whistle ;  that  is,  it  authorizes  a  verdict  for  the  plaintiff  if  the 
engineer  either  failed  to  use  ordinary  care  to  stop  the  engine 
or  to  sound  the  danger  signal.  We  cannot  know  from  this  ver- 
dict whether  the  jury  found  for  the  plaintiff  on  the  ground  that 
the  engineer  failed  to  stop  as  soon  as  he  could  or  that  they 
based  the  verdict  on  the  fact  that  he  failed  to  sound  the  whistle. 
There  is  nothing  in  the  evidence  in  this  case  to  indicate  that 
the  sounding  of  the  whistle  would  have  done  any  good.  In  fact 
the  plaintiff's  expert  witness,  the  railroad  locomotive  engineer 
of  16  years'  experience,  said  that  in  such  an  emergency  he  would 
not  apply  the  whistle.  He  said:  "What's  the  use  going  to 
whistle?  You  better  try  to  stop  without  bothering  the  whistle." 
In  that  respect  this  case  is  unlike  Heinzeman  v.  Railroad,  182 
Mo.  611,  81  S.  W.  1134,  or  Reybum  v.  Railroad,  187  Mo.  565, 
86  S.  W.  174,  or  Eppstein  v.  Railroad,  197  Mo.  720,  94  S.  W. 
967.  In  either  of  those  cases  it  seemed  that  if  the  engineer  had 
sounded  the  whistle,  the  life  would  have  been  saved.  But  noth- 
ing so  appears  in  this  case,  and  it  was  error  to  instruct  the  jury 
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that  they  could  find  for  the  plaintiff  if  they  should  find  that  the 
vrhistle  was  not  sounded.  Nothing  would  have  saved  the  life  of 
this  man,  so  far  as  we  can  judge  from  the  evidence,  except  the 
stopping  of  the  train.  It  was  error  to  have  given  that  instruc- 
tion. The  same  error  as  to  the  sounding  of  the  whistle  runs 
through  the  second  instruction. 

4.  At  the  request  of  the  defendant,  the  court  have  5  instruc- 
tions, and  refused  16  others.     We  do  not  deem  it  necessary  to 
discuss  each  one  of  those  16  refused  instructions;  it  is  sufficient 
to  say  that  all  that  was  good  in  them  was  contained  in  the  5 
given,  and  what  was  not  so  contained  was  not  the  law.    There- 
fore the  instructions  were  properly  refused.     Some  of  the  re- 
fused instructions  related  to  the  measure  of  damages,  and  were 
in  that  respect  predicated  on  the  proposition  that  the  session 
act  of  1905,  amending  section  2864,  was  unconstitutional.     Oth- 
ers required  the  jury  to  find  that,  unless,  the  conduct  of  the  en- 
gineer and    fireman    was  "wanton,    willful,  and    reckless,"  the 
verdict  should  be  for  the  defendant.     We  do  not  recognize  de- 
grees of  negligence;  and,  whilst  the  terms  "wanton,  willful,  and 
reckless"  are  sometimes  used  in  characterizing  conduct,  yet,  after 
all  is  said,  the  law  applies  only  the  word  "negligent."     Negli- 
gence is  a  failure  to  perform  a  duty.     The  law  recognizes  de- 
grees in  care,  very  high  care,  and  ordinary  care,  but  the  failure 
to  exercise  the  highest  degree  of  care  required  is  only  negligence, 
whilst  failure  to  exercise  ordinary  care  is  also  negligence,  neither 
more  nor  less.     Liability  attaches  from  the  failure  to  exercise 
the  care  required  by  the  law — negligence — but  when  the  liability 
is  established,  the  character  of  the  defendant's  conduct,  whether 
merely  inattentive,  or  wiUiul,  wanton,  or  reckless,  is  a  fact  that 
may  be  sometimes  considered  in  assessing  the  damages.     If  it 
be  a  case  in  which  the  damages  as  for  compensation  to  the  per- 
son injured  be  in  question,  the  jury  after  assessing  compensatory 
damages  may,  in  a  proper  case,  look  into  the  character  of  de- 
fendant's conduct  to  see  if  punitive   damages   should   also  be 
awarded.     In  the  case  at  bar,  however,  the  damages  are  not 
given  as  compensation  to  the  party  aggrieved,  but  as  a  penalty 
which  the  law  prescribes  for  the  negligent  killing  of  a  human 
being;  it  is  all  penal  in  its  character,  and  in  fixing  the  penalty 
the  jury  have  a  right  to  consider  the  conduct  of  the  negligent 
party  beyond  the  mere  finding  that  he  was   negligent.     They 
niay  consider  whether  the  conduct  which  resulted  in  the  catas- 
trophe arose  from  mere  inattention,  or  was  willful,  wanton,  or 
reckless.    That  is  what  the  jury  does  in  assessing  the  punish- 
ment for  a  crime,  and  it  is  what  the  amendment  of   1905  to 
action  2864  authorizes  the  jury  to  do  in  assessing  the  amount  of 
the  penalty  under  that  section  of  the  statute. 

Por  the  errors  in  the  plaintiff's  instructions  above  pointed 
^ut,  the  judgment  is  reversed,  and  the  cause  remanded  to  the 
^rcuit  court  to  be  proceeded  with  according  to  law.    All  concur. 
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(Supreme  Court  of  Indiana,  April  20,  1910.) 
[91  N.  E.  Rep.  594.] 

Master    nad    Servant — Employer's    Liability    Act— Applicadoa— A 

railroad  employee  injured  while  serving  as  a  member  of  a  bridge 
gang  from  the  falling  of  bridge  piles  has  no  cause  of  action  under 
the  employer's  liability  act  (Burns*  Ann.  St.  1908,  §  8017),  since  the 
basis  on  which  the  constitutionality  of  the  statute  is  granted  is  the 
hazards  attending  the  operation  of  trains  alone. 

Master  and  Servant — Vice  Principal. — The  rank  given  a  servant  is 
not  controlling  on  whether  he  is  a  vice  principal  under  the  com- 
mon law,  since  this  must  be  determined  from  the  character  of  the 
duties  conferred  on  him. 

Master  and  Servant— "Vice  Principar— Who  Arc.* — The  term  "vice 
principal"  is  generally  used  to  denote  an  employee  to  whom  the  em- 
ployer has  intrusted  the  performance  of  a  duty  which  the  law  re- 
quires the  employer  himself  to  assume. 

Master  and  Servant — Injuries  to  Servant — Cause  of  Action.—To 
constitute  a  cause  of  action  by  an  injured  servant  against  his  master, 
there  must  be  a  duty  shown  as  owing  by  the  master,  and  its  neglect 
by  him  or  by  one  acting  in  his  stead  or  by  a  vice  principal,  and  con- 
sequent injury. 

Master  and  Servant — Vice  Princii>al — Common  Law — ^Duty  to  Mas- 
ter.!— A  foreman  of  a  bridge  gang  ordering  members  of  the  gang  to 
unfasten  pilings  which  had  been  nearly  sawed  off  by  a  co-employee, 
whereby  the  latter  was  injured  by  a  falling  pile,  is  not  a  vice  prin- 
cipal at  common  law,  since  there  was  no  neglect  of  the  master  of  any 
duty  intrusted  to  the  foreman. 

Appeal  from  Circuit  Court,  Delaware  County;  Jos.  G.  Leffler, 
Judge. 

Action  by  William  H.  Poland  against  the  Cleveland,  Cincin- 
nati, Chicago  &  St.  Louis  Railway  Company.  From  a  judgment 
of  the  Appellate  Court  (88  N.  E.  787)  affirming  a  judgment 
for  plaintiff,   defendant   appeals.     Reversed,   with   instructions. 

A,  B,  Everhcad,  C.  E,  Cowgill,'L.  J,  Hackney  and  Frank  L. 
Littleton,  for  appellant. 

Bagot  &  Bagot,  for  appellee. 

♦See  last  paragraph  of  first  foot-note  of  Chicago,  etc.,  Co.  r.  Bar- 
ker (Ind.).  28  R.  R.  R.  228,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  228;  first 
foot-note  of  Chicago,  etc.,  Ry.  Co.  v.  Rathneau  (111.),  26  R.  R.  R.  202, 
49  Am.  &  Eng.  R.  Cas.,  N.  S.,  202. 

tSee  last  foot-note  of  Silvia  v.  New  York,  etc.,  R.  Co.  (Mass.),  34 
R.  R.  R.  74,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  74;  Konoski  v,  Delaware, 
etc.,  R.  Co.  (N.  J.),  34  R.  R.  R.  78,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  78. 
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Myers,  J.     This  was  an  action  by  appellee  against  appellant 
for  alleged  negligence. 

The  material  portions  of  the  complaint,  which  is  in  one  par- 
agraph, are:     "That  appellee  was  an  employee  and  servant  of 
appellsmt,  as  a  laborer  engaged  in  the  work  of  bridge  building, 
and  with  other  employees  of  appellant  was  engaged  in  preparing 
the  foundation  for  abutments  for  a  bridge.     That  the  plaintiff 
and  the  other  employees  with  whom  he  was  so  engaged  con- 
stituted a  force  of  men  called  a  'bridge  gang,'  and  the  defendant 
appointed  and  constituted   one   William  Litton   superintendent, 
foreman,  and  boss  over  said  gang,  and  gave  and  delegated  to  him 
power  and  authority  to   provide   the  ways,   works,   tools,   ma- 
chinery, and  appliances  with  which  to  do  and  perform  said  work, 
and  to  direct  the  manner  and  means  of  doing  the  same,  and  to 
order  and  jiirect  and  control  the  service  and  work  of  each  and 
all  of  said*  gang,  including  this  plaintiff,  and  to  order,  direct, 
and  command  each  of  said  employees,  including  this  plaintiff, 
as  to  what  particular  service  they,  and  each  of  them,  were  to 
perform,  and  the  particular  place  they  and  each  of  them  should 
occupy  in  performing  said  work,  and  it  was  the  duty  of  each  of 
said  employees,  including  this  plaintiff,  and  they  were  each  bound 
so  to  do,  to  conform  to  and  obey  each  and  every  order  of  said 
Litton  in   and   pertaining  to   all   matters   connected   with   said 
work  and  the  performance  thereof.     That  on  said  3d  day  of 
January  1905,  there  were  at  said  place  a  great  number  of  piles, 
each  consisting  of  a  heavy  piece  of  timber  about  40  feet  in 
length  and  8  to  12  inches  in  diameter,  which  had  been  previously 
driven  into  the  ground  about  half  the  length,  leaving  about  20 
feet  in  length  of  the  upper  end  of  each  projecting  above  the 
level  and  surface  of  the  earth.     That,  prior  to  said  date,  there 
had  been  prepared  an  excavation  or  pit  in  which  piling  was  to 
be  driven,  and  that  said  piling  which  had  been  so  previously 
driven  as  aforesaid  had  been  braced  and  fastened  together  at 
the  top  by  spiking  a  heavy  board  across  the  tops  thereof,  and 
from  one  to  another,  so  that  they  were  firmly  stayed,  supported, 
and  held  in  place  and  kept  from  falling.    That  on  said  day  said 
piles  were  so  braced  and  stayed  as  aforesaid  and  secured  so 
that  none  of  them  could  fall,  and,  while  they  were  in  said  con- 
dition, the  said  Litton  ordered  and  directed  this  plaintiff  to  go 
into  said  pit  or  excavation  and  act  as  pile  steerer,  and  then  and 
there  ordered  and  required  others  of  said  employees  to  operate 
a  crane  derrick  and  others  to  operate  a  pile  driver,  and  others 
to  saw  off  at  the  ground  level  said  piles  so  partially  driven,  and 
then  and  there  ordered  and  directed  said  employees  in  charge 
of  said  crane  derrick  to  lash  a  chain  and  rope  around  the  tops 
of  said  piles,  one  by  one,  and,  after  the  same  were  so  sawed  off 
hy  said  other  employees,  to  raise  them  one  by  one  by  means  of 
said  derrick  and  swing  them  in  turns  over  said  pit  or  excavation. 
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and  it  then  became,  and  was,  the  duty  of  this  plaintiff  under 
his  said  employment  and  the  order  of  said  Litton  to  seize  the 
lower  end  of  each  pile,  and  steer  it  to  its  proper  place  to  be 
driven,  and,  when  so  steered  and  placed,  the  same  to  be  lowered 
by  the  said  derrick,  and  then  driven  by  said  employees  in  charge 
of  said  pile  driver.  That  the  place  where  the  plaintiff  was  so 
required  to  do  and  perform  his  duty  as  aforesaid  was  so  located  ; 
that,  if  said  pile  so  partially  driven  should  fall,  they  would  fall  j 
against  and  upon  him;  that  plaintiff  and  all  said  employees  j 
obeyed  said  Litton,  and  that  while  the  plaintiff  and  said  other 
employees  were  so  engaged  as  aforesaid  the  said  Litton  ordered, 
directed,  and  required  said  employees  so  engaged  in  sawing  off 
said  piles  to  saw  all  of  them  without  waiting  for  the  derrick 
men,  which  said  men  so  engaged  in  sawing  at  once  did,  leaving 
only  a  small  part  of  each  pile  unsawed,  and  not  leading  suflRcient 
amount  to  support  the  weight  of  said  piles  or  prevent  them  from 
falling  without  the  support  of  said  stays  at  the  top.  That,  after 
said  piles  were  so  sawed  and  the  plaintiff  was  so  engagcvl  in 
said  duty  at  the  point  where  he  was  so  ordered  and  required  to 
be,  the  said  Litton  ordered  and  required  others  of  said  employees, 
without  the  knowledge  or  consent  of  the  plaintiff,  to  go  above 
and  to  the  tops  of  said  piles  and  with  crowbars  pry  loose  said 
brace  and  stay,  which  they  did,  all  without  the  knowledge  or 
consent  of  the  plaintiff,  and  without  any  notice  to  him  whatever. 
That,  as  soon  as  said  brace  and  stay  was  loose  as  aforesaid, 
one  of  said  pilings  of  great  weight  fell  upon  and  against  the 
plaintiff  while  he  was  at  the  point  where  he  was  so  directed  and 
required  to  be,  whereby  his  left  leg  was  crushed  and  broken  in 
such  a  manner  so  that  it  became  necessary  to  amputate  the 
same." 

Then  follows  description  of  his  injuries  and  his  loss  and  dam- 
age: "That  he  received  his  said  injury  on  account  and  by 
reason  of  the  carelessness  and  negligence  of  said  Litton  in  order- 
ing and  requiring  the  plaintiff  to  work  in  said  place  as  afore- 
said, and  allowing  and  permitting  said  defect  in  the  conditions 
of  said  ways  and  works  connected  with  and  in  use  in  said  busi- 
ness of  the  defendant,  in  causing  and  requiring  said  brace  to  be 
released  and  removed  therefrom,  and  causing  and  permitting  said 
piling  to  fall,  all  of  which  was  removed  by  same  all  without 
notice  to  the  plaintiff.  That  each  and  all  of  said  acts  and 
orders  and  directions  done  and  given  by  said  Litton  were  done 
and  given  as  such  foreman  and  superintendent  for  and  on  behalf 
of  this  defendant.  That  the  plaintiff  had  no  notice  or  knowledge 
whatever  that  said  brace  had  been  so  released  or  removed  or 
of  the  danger  occasioned  thereby  until  said  piles  fell  and  injured 
him." 

If  the  theory  of  this  complaint  is  that  of  liability  under  the 
employer's  liability  act  (Burns'  Ann.  St.  1908,  §  801/),  no  cause 
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of  action  is  stated,  for  the  reason  that  it  appears  that  appellee 
was  not  engaged  in  the  train  service,  and  the  rule  is  settled  in 
this  state  that  the  reason   for  the  statute  and  the  basis   upon 
which  its  constitutionality  is  grounded  is  that  of  the  hazards 
attending  the   operation   of   trains.     Indianapolis,    etc.,   Co.   v, 
Kinney  ( 1908)  171  Ind.  612,  85  N.  E.  954,  and  cases  cited.    Ap- 
pellee's employment  and  service  was  in  no  wise  different  from 
that  of  an  employee  in  the  construction  of   a  bridge  by  any 
private  person  or  corporation  or  by  any  public  authority.     The 
complaint  clearly  cannot  be  sustained  under  the  employer's  lia- 
bility act.     It  seems  to  have  been  based  and  tried  upon  that 
theory;  but,  lest  we  might  be  mistaken  in  that  view,  we  are 
led  to  inquire  into  the  sufficiency  of  the  complaint  as  a  common- 
law  right  of  action,  and  are  at  once  confronted  with  the  proposi- 
tion as  to  whether  the  superintendent,  foreman,  and  boss  was 
a  vice  principal  or  a  fellow  servant.     The  allegation   that  he 
was  delegated  with  "power  and  authority  to  provide  the  ways, 
works,  tools,  machinery,  and  appliances  with  which  to  do  and 
perform  the  work"  is  not  controlling,  for  the  reason  that  there 
is  no  defect  alleged  in  any  of  these  particulars.     If  there  has 
been,  then  the  duty  of  providing  safe  ways,  works,  tools,  etc., 
being  a  duty  owing  by  the  master,  the  delegation  of  the  power 
and  authority  to  provide  them  would  constitute  the  foreman  a 
vice  principal.     American,  etc.,  Co.  v.  Hullinger,  161  Ind.  673, 
67  X.  E.  986,  69  N.  E.  460,  and  cases  cited;  Dill  v,  Marmon 
(1905)  164  Ind.  507,  73  N.  E.  67,  69  L.  R.  A.  163;  Ft.  Wayne 
Co.  V,  Parsell  (1906)  168  Ind.  223,  79  N.  E.  439.    His  designa- 
tion as  superintendent  has  in  itself  no  necessary  meaning  as 
constituting  him  a  vice  principal ;  that  must  be  determined  from 
the  character  of  the  duties  conferred   upon  him,   and  not  by 
his  rank.    Thacker  v.  Chicago,  etc.,  Co.,  159  Ind.  82,  64  N.  E. 
605,  59  L.  R.  A.  792,  and  cases  cited.     Whether  one  is  a  vice 
principal  or  a  fellow  servant  is  not  always  readily  determinable. 
In  Elliott  on  Railroads,  §  1317,  it  is  said:   "The  term  'vice  prin- 
cipal* is  generally  used  to  denote  an  employee  to  whom  the  em- 
ployer has  intrusted  the  performance  of  a  duty  which  the  law 
requires  the  employer  himself  to  perform.     We    think    that    a 
superior    agent    or  -  vice    principal    is    an    employee    who    is 
intrusted  generally  with  the  performance  of  the  master's  duties, 
or  is  intrusted    with   the   |>erformance    of    some    of    the    mas- 
ter's duties,  although  he  may  not  be  intrusted  with  all  the  duties 
of  the  employer.     We  believe  that,  where  the  duty  which  the 
law  imposes  on  the  employer  is  intrusted  to  an  employee,  t.ie 
employee  is  a  vice  principal  as  to  that  duty,  although  the  matter 
to  which  it  relates  may  not  in  the  strict  sense  be  a  general  one.'' 
This  definition  seems  to  us  to  be  sound  and  in  accord  with  our 
own  cases. 
It  was  said  in  Thacker  v.  Chicago,  etc.,  Co.,  supra:    "A  vice 
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principal,  therefore,  is  one  who  represents  the  master  in  the  dis- 
charge of  those  duties  which  the  master  owes  to  his  servant.  If, 
however,  the  servant  whose  negligence  caused  the  injury  was 
not  at  the  time  discharging  a  duty  which  the  master  owed  to 
his  servants,  but  simply  a  duty  which  the  servant  owed  to  the 
master,  he  was  a  fellow  servant  with  others  engaged  in  a  com- 
mon business,  and  the  master  would  not  be  liable  for  any  injury 
inflicted  upon  such  fellow  servants  by  reason  of  his  negligence." 
See,  also,  Dill  v.  Marmon  (1905)  164  Ind.  507,  521,  73  N.  E. 
67,  69  L.  R.  A.  163,  and  cases  there  cited.  In  Justice  v,  Penn- 
sylvania Co.,  130  Ind.  321,  30  N.  E.  303,  it  was  held  that  a 
section  foreman  with  authority  to  hire  and  discharge  men  was 
a  vice  principal  as  to  that  duty,  but  a  fellow  servant  of  those 
working  with  him.  Alaska  Mining  Co.  v.  Whelan  (1897)  168 
U.  S.  86,  18  Sup.  Ct.  40,  42  L.  Ed.  390.  The  negligence  here 
charged  is  that  of  the  foreman  in  directing  the  work  in  which 
by  reason  of  lack  of  care  in  its  performance  appellee  was  in- 
jured, neglect  of  the  duty  the  foreman  owed  the  master,  and  of 
the  duty  he  owed  his  colaborer  not  to  injure  him.  To  consti- 
tute a  cause  of  action,  there  must  be  a  duty  shown  as  owing  by 
the  master,  and  its  neglect  by  him,  or  by  one  acting  in  his  stead, 
or  as  vice  principal,  and  consequent  injury.  Cleveland,  etc.,  Co. 
V.  Morrey  (1909)  172  Ind.  513,  88  N.  E.  932,  and  cases  there 
cited.  The  complaint  shows  appellee  engaged  in  a  general  em- 
ployment attended  with  more  or  less  danger  under  any  circum- 
stances, and  no  duty  is  alleged  as  owing  to  him  by  the  master 
which  is  shown  to  have  been  neglected  by  the  master.  The  most 
that  is  shown  is  that  one  who  is  not  shown  to  be  a  vice  principal, 
but  at  the  most  a  superior  fellow  servant,  by  the  manner  of  di- 
recting the  work  caused  the  injury  to  appellee.  We  see  no  es- 
cape from  the  proposition  that  the  complaint  is  not  good  as  a 
common-law  right  of  action. 

For  the  insufficiency  of  the  complaint,  the  judgment  is  re- 
versed, with  instructions  to  the  court  below  to  sustain  the  de- 
murrer to  the  complaint,  and  for  further  proceedings  not  incon- 
sistent with  this  opinion. 
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(Circuit  Court  of  Appeals,  Second  Circuit,  February  8,  1910.) 

[176  Fed.  Rep.  331.] 

Master  and  Servant — Master^s  Liability  for  Injury  to  Servant — 
I>ttty  with  Respect  to  Machinery.* — The  master  does  not  insure  the 
servants  against  defects  in  or  breakdown  of  his  machinery  or  ap- 
pliances, but  all  that  the  law  imposes  on  him  is  the  duty  to  exercise 
reasonable  care  to  make  and  maintain  them  safe. 

Master  and  Servant — Master^s  Liability  for  Injury  to  Servant — 
Negligence  of  Fellow  Servant.t — A  guide  for  one  of  the  crossheads  on 
a  locomotive  drawing  a  train  was  lost,  and  as  the  train  lay  on  a 
siding  the  conductor  reported  the  loss  to  the  train  dispatcher  and 
procured  another  engine  to  help  the  train  in,  but  did  not  report  it 
to  the  superintendent,  as  required  by  the  rules  of  the  company.  The 
engineer  negligently  failed  to  disconnect  the  disabled  side  of  the 
engine  while  it  was  being  moved,  and  the  driving  rod  became  dis- 
connected, with  the  result  that  plaintiff,  who  was  a  brakeman  sta- 
tioned in  that  side  of  the  cab,  was  injured.  Prior  to  the  loss  of  the 
guide,  the  engine  was  in  good  repair.  Held,  that  defendant  railroad 
company  was  not  chargeable  with  notice  of  the  dangerous  condition 
of  the  engine,  but  that  the  negligence  which  caused  plaintiff's  injury 
■was  that  of  the  engineer  or  conductor,  who  were  his  fellow  servants, 
for  which  defendant  was  not  responsible. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Action  by  Joseph  M.  Royce  against  the  Delaware,  Lackawanna 
&  Western  Railroad  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Reversed. 

F,  W.  Thomson,  for  plaintiff  in  error. 

Hatch  &  Clute  (Edward  S,  Hatch  and  Vincent  P.  Donihee, 
of  counsel),  for  defendant  in  error. 

Before  Lacombe,  Ward,  and  Noyes,  Circuit  Judges. 

♦See  last  foot-note  of  Hill  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  34  R. 
R-  R.  672,  57  Am.  &  Eng.  R.  Cas.,  N.  S.  672;  foot-notes  of  St.  Louis 
S.  W.  Ry.  Co.  V.  Lewis  (Ark.),  33  R.  R.  R.  618,  56  Am.  &  Eng.  R. 
Cas.,  N.  S.,  618. 

fFor  the  authorities  in  this  series  on  the  question  whether  the  su- 
perior  employee   of  their   common   master    was   acting   as   a    fellow 
servant  or  vice  principal  at  the  time  an  employee  under  his  orders 
was  injured  through  his  negligence,  see  second  foot-note  of  Lapre 
V.  Woronoco  St.  Ry.  Co.  (Mass.),  28  R.  R.  R.  210,  51   Am.  &  Eng. 
R   Cas.,  N.  S.,  210,  where  all  those  preceding  it  are  collected;  Konoski 
r   Delaware,  etc.,  R.  Co.  (N.  J.),  34  R.  R.  R.  78,  57  Am.  &  Eng.  R 
Cas.,  N.  S.,  78;  Silvia  v.  New  York,  etc.,  R.  Co.  (Mass.),  34  R.  R.  R. 
74,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  74. 
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Ward,  Circuit  Judge.  March  1,'  1907,  plaintiff  was  brake- 
man  on  a  coal  train  of  the  defendant  en  route  from  Scranton, 
Pa.,  to  Hoboken,  N.  J.,  which  according  to  schedule  ran  into  a 
siding  near  Waterloo  Station,  N.  J.  It  was  there  discovered 
that  the  upper  guide  on  the  left  side  of  the  engine  had  dropped 
off.  The  piston  which  is  driven  forward  and  back  by  the  cylinder 
or  steam  chest  is  attached  at  its  outer  end  to  one  side  of  a  blak 
of  steel  called  a  "crosshead,"  to  the  other  side  of  which  the 
driving  rod  of  the  driving  wheel  is  attached.  The  crosshead 
moves  forward  and  back  between  two  parallel  horizontal  guides; 
the  upper  one  being  lost  on  this  occasion.  Thereupon  the  con- 
ductor, after  consultation  with  the  engineer,  called  up  the  office 
of  the  chief  train  dispatcher  at  Hoboken,  and  delivered  the  fol- 
lowing message  over  the  telephone. 

"Engine  866  is  at  Waterloo  Siding,  and  we  have  lost  our  top 
guide;  if  you  send  us  a  pusher  we  can  bring  our  train  in  all 
right." 

The  engine  was  of  the  type  known  as  "Mother  Hubbard;" 
the  cab  being  right  over  the  boiler  and  fastened  to  it,  leaving 
a  place  for  the  engineer  to  stand  on  the*  right  side  and  for  a 
brakeman  on  the  left.  A  pusher  was  promptly  sent,  and  the 
train  proceeded  with  the  intention  of  leaving  the  engine  for 
repairs  at  the  Port  Morris  yard;  but  in  entering  the  yard  the 
driving  rod  became  disconnected,  struck  the  floor  of  the  cab. 
and  loosened  one  of  the  bolts  which  held  it  to  the  boiler,  from 
which  steam  escaped,  seriously  injuring  the  plaintiff,  who  was 
on  the  left  side  of  the  cab. 

The  only  error  assigned  that  need  be  considered  is  the  refusal 
of  the  trial  judge  to  direct  a  verdict  for  the  defendant.  He  did 
so  on  the  ground  that  the  engineer  upon  the  happening  of  the 
first  accident  to  the  engine  became  the  alter  ego  of  the  defendant, 
and  he  left  it  to  the  jury  to  determine  whether  the  engineer  did 
what  he  ought  not  to  have  done,  or  left  undone  what  he  ought 
to  have  done,  in  respect  to  the  disabled  engine. 

The  following  rules  of  the  company  were  offered  in  evidence: 

461.  "All  irregularities  such  as  derailment,  breaking  of  cars, 
defect  in  cars  or  engines;  defective  condition  of  bridges  or  track: 
failure  in  water  supply,  and  unusual  detention  of  trains  must 
be  promptly  reported  by  conductors  to  the  superintendent." 

360.  "Chief  train  dispatchers  will  report  to  the  superintend- 
ent. In  matters  relating  to  the  management  of  telegraph  lines 
they  will  also  report  to  the  superintendent  of  telegraph." 

361.  "They  are  in  charge  of  the  movement  of  trains;  of  the 
local  distribution  of  cars  and  of  the  operation  of  telegraph  lines 
on  their  respective  divisions.  They  are  also  in  charge  of  the 
train   dispatchers,   telegraph   operators   and   linemen.     *    *    *" 

366.  "They  must  keep  constantly  and  closely  informed  as  to 
the  location  and  progress  of  all  trains,  require  prompt  reports 
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of  their  departure,  and,  when  necessary,  of  their  arrival,  from 
all  open  telegraph  offices,  and  see  that  all  such  reports  are  en- 
tered upon  the  train  sheet.  Causes  of  delay  must  be  im- 
mediately ascertained,  and,  if  possible,  remedied." 

The  master  does  not  insure  the  servants  against  defects  in  or 
breakdown  of  his  machinery  and  appliances.     All  the  law  im- 
poses on  him  is  the  duty  to  exercise  reasonable  care  to  make 
and  maintain  them  safe.    When  it  is  said  that  the  master  cannot 
dd^ate  this  duty,  no  more  is  meant  than  that  this  reasonable 
degree  of  care  must  be  exercised  either  by  himself  or  by  those 
who  stand  in  his  place.     No  antecedent  negligence  was  alleged 
as  to  the  engine.     Indeed,  the  proofs  established  that  it  was 
originally  fit,  was  kept  in  repair,  and  regularly  inspected.    There- 
fore, if  the  defendant  failed  of  its  duty  to  the  plaintiff,  it  did 
so  at  the  time  the  loss  of  the  upper  guide  was  discovered.    The 
jury  having  found  that  the  engine  was  unfit,  and  that  it  was 
negligence  to  proceed  with  it,  the  question  arises  whether  this 
negligence  was  that  of  the  defendant  as  master  or  of  the  plain- 
tiff's fellow  servants.    The  conductor  and  engineer  were,  as  such, 
certainly  his  fellow-  servants.     Baltimore  &  Ohio  R.  R.  Co.  v. 
Baugh.  149  U.  S.  368,  13  Sup.  Ct.  914,  37  L.  Ed.  772;  New  Eng- 
land R.  R.  V,  Conroy,  175  U.  S.  323,  20  Sup.  Ct.  85,  44  L.  Ed. 
181.    Notice  to  them  was  not  notice  to  the  defendant  as  master. 
The  defendant  had  prescribed  reasonable  rules  applying  to  the 
situation.     The  conductor,  as  the  head  of  the  crew,   was   re- 
quired to  communicate  to  the  superintendent,  who  was  the  alter 
^o  of  the  defendant ;  but  he  neglected  to  do  so.     He  reported 
to  the  chief  train  dispatcher,  another  alter  ego,  but  only  in  re- 
spect to  the  location  and  movement  of  the  train.     It  is,  there- 
fore, plain  that  the  defendant  as  master  had  no  notice  that  the 
engine,  originally  fit,  kept  in  good  order,  and  regularly  inspected, 
had  broken  down.    Although  the  report  to  the  chief  train  dis- 
patcher stated  that  the  upper  guide  had  been  lost,  this  was  done 
merely  to  explain  the  delay.    Even  if  the  train  dispatcher  knew 
or  thought  the  defect  was  one  likely  to  make  it  dangerous  to 
proceed  with  the  engine  in  that  condition,  he  had  a  right  to  sup- 
pose that  the  engineer'  had  disconnected  the  disabl^  side,  as 
the  proofs  show  he  could  perfectly  well  have  done.    The  purpose 
of  the  message  was  to  get  from  the  train  dispatcher  the  remedy 
which  the  conductor  applied  to  the  situation,  namely,  the  pusher, 
and  this  was  promptly  supplied. 

The  record  disclosing  no  evidence  of  negligence  on  the  part 
of  the  defendant  as  master,  the  judgment  is  reversed. 
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(Circuit  Court  of  Appeals,  Sixth  Circuit,  February  8,  1910.) 

[176   Fed.  Rep.  245.] 

Courts — Federal  Courts-— Authority  of  State  Decisions — Questions 
of  General  Law. — In  the  absence  of  a  state  statute  groverning  iht 
subject,  the  question  of  the  liability  of  an  employer  for  an  injury  lo 
an  employee  is  one  of  general  law,  as  to  which  the  federal  courts 
are  not  bound  by  the  decisions  of  the  state  courts. 

Master  and  Servant — Master's  Liability  for  Injury  to  Servant- 
Negligence  of  Fellow  Servant.* — It  is  the  settled  rule  in  the  federal 
courts  that  an  employer  is  not  liable  for  an  injury  to  an  employe? 
occasioned  by  the  negligence  of  another  employee  engaged  in  the 
same  general  undertaking,  and  it  is  not  necessary  to  the  application 
of  this  rule  that  an  employee  should  be  engaged  in  the  same  opera- 
tion or  particular  work;  but  it  is  sufficient  if  the  two  are  in  the  em- 
ployment of  the  same  master  and  engaged  in  the  same  common 
enterprise,  both  performing  duties  tending  to  accomplish  the  same 
general  purpose,  although  they  may  be  in  different  departments. 

Master  and  Servant — Master's  Liability  for  Injury  to  Servant- 
Custom  of  Doing  Work. — In  order  that  a  custom  of  railroad  em- 
ployees to  do  work  in  particular  manner  should  be  binding  on  the 
company,  and  render  it  liable  for  an  injury  resulting  to  another  em- 
ployee, the  custom  must  have  been  known  to  it,  or  have  been  so 
general  that  its  knowledge  must  be  presumed. 

Master  and  Servant — Duty  of  Railroad  Company — Operation  of 
Road.t — While  a  railroad  company  owes  a  positive  and  nondelegable 
duty  to  its  employees  with  respect  to  the  construction  and  mainte- 
nance in  proper  repair  of  its  cars,  tracks,  and  other  appliances,  yet 
with  respect  to  the  operation  of  its  road  its  duty  extends  no  further 
than  to  exercise  ordinary  care  to  provide  a  sufficient  number  ot 
reasonably  competent  employees,  make  proper  rules  for  their  govern- 
ment, and  exercise  proper  supervision  over  them,  and  when  that  has 
been  done  it  is  not  liable  for  an  injury  to  an  employee  in  the  opera- 
tion of  the  road  through  the  negligence  of  other  employees  in  the 
operating  department  or  their  failure  to  observe  the  rules,  notwith- 
standing such  negligence  makes  the  place  unsafe  to  work  in. 

♦For  the  authorities  in  this  series  on  the  subject  of  the  different 
department  limitation  of  the  fellow  servant  rule,  see  last  foot-note 
of  Konoski  v.  Delaware,  etc.,  R.  Co.  (N.  J.),  34  R.  R.  R.  78,  57  Am. 
&  Eng.  R.  Cas.,  N.  S.,  78. 

tFor  the  authorities  in  this  series  on  the  question  whether  a  rail- 
road company  is  responsible  for  injuries  to  servants  resulting  from 
violations  of  rules  made  for  the  protection  of  employees,  see  la^i 
foot-note  of  Moyer  v.  Ann  Arbor  R.  Co.  (Mich.),  34  R.  R.  R.  669, 
57  Am.  &  Eng.  R.  Cas.,  N.  S.,  669;  Dixon  v.  Grand  Trunk  W.  Ry 
Co    (Mich.),  33  R.  R.  R.  371,  56  Am.  &  Eng.  R.  Cas..  N.  S.,  371. 
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Master  and  Servant— Master's  Liability  for  Injury  to  Servant- 
Fellow  Servants — Railroad  £mployees4 — Plaintiff  was  employed  by 
defendant  railroad  company  as  signalman;  his  duty  being  to  keep 
the  boxes  and  appliances  used  in  connection  with  its  block  signal 
system  in  good  condition  and  repair.  While  working  at  such  em- 
ployment, at  a  place  on  the  outside  of  one  of  the  tracks  of  defendant's 
double-track  road,  the  baggageman  on  a  rapidly  moving  train  on 
the  opposite  track  kicked  a  block  of  ice  from  the  car,  and  its  mo- 
mentum caused  it  to  slide  across  the  tracks  and  strike  and  injure 
plaintiff.  The  ice  was  furnished  by  defendant  for  the  use  of  a  section 
crew,  and  was  put  on  the  car  by  a  station  agent,  who  directed  that 
it  be  kicked  off  at  the  crossing,  as  it  was.  Held,  that  plaintiff  and 
the  baggageman  were  fellow  servants,  and  that,  in  the  absence  of 
evidence  that  the  station  agent  had  authority  from  defendant  to- give 
the  directions  he  did,  or  of  a  custom  to  so  deliver  the  ice  from  the 
moving  car  so  general  as  to  be  presumed  to  have  been  known  to 
defendant,  it  was  not  liable  for  the  injury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Western  District  of  Tennessee. 

Action  by  Robert  Lee  Hart  against  the  Illinois  Central  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.     Reversed. 

The  defendant  in  error  (plaintiff  below,  and  hereafter  called 
the  plaintiff)  recovered  verdict  and  judgment  against  the  plain- 
tiff in  error,  as  defendant  below,  on  account  of  personal  in- 
juries suffered  by  the  plaintiff.  The  case  was  heard  upon  the 
following  statement  of  facts,  agreed  upon  between  counsel  at 
the  trial : 

.  "On  the  17th  of  September,  1907,  Robert  Lee  Hart,  the  plain- 
tiff, was  employed  by  the  Illinois  Central  Railroad  Company  as 
a  signalman.  His  duties  were  to  keep  the  boxes  and  appliances 
used  with  the  electric  signal  service  of.  the  company  in  repair, 
and  he  was  at  that  time  assigned  to  a  certain  section  of  the  rail- 
road. At  the  place  where  he  was  assigned,  the  block  signal 
service  was  in  operation  on  the  line  of  the  defendant,  Illinois 
Central  Railroad  Company,  and  its  railroad  at  that  place  con- 
sisted of  a  double  track,  one  track  for  the  use  of  its  north- 
bound trains,  and  one  track  for  the  use  of  its  south-bound 
trains.  The  trains  operated  by  the  defendant,  Illinois  Central 
Railroad  Company,  were  operated  by  means  of  electric  block 
signals.  These  signals  are  in  the  form  of  a  high  pole  with  a 
semaphore,  and  work  automatically  by  means  of  electric  bat- 
teries and  wires;  the  semaphore  being  connected  with  the  rails 

tSec  second  foot-note  of  Neagle  v  Syracuse,  etc.,  R.  Co.  (N.  Y.), 
22  R.  R.  R.  89,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  89;  third  foot-note  of 
Chicago,  etc.,  Ry.  Co.  v.  Barker  (Ind.),  28  R.  JR.  R.  228,  51  Am.  & 
Eng.  R.  Cas.,  N.  S.,  228. 
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of  the  track,  so  that  a  train,  in  passing  over  the  rails  by  one 
of  the  signals  will  cause  the  same  to  work  automatically,  and 
to  display  a  signal  which  will  indicate  to  any  other  train  ap- 
proaching on  the  same  track  that  the  block,  which  is  the  portion 
of  the  track  between  signals,  is  occupied  by  another  train,  and 
under  the  rules  of  the  company,  no  train  is  permitted  to  enter 
a  block  which  is  so  occupied.  When  the  train  passes  out  of  the 
block,  the  signal  is  automatically  displayed  so  as  to  indicate  that 
the  block  is  empty  and  not  occupied  by  a  train;  and  all  of  the 
trains  upon  the  road  are  operated  in  this  manner,  and  proceed 
in  accordance  with  the  signals  from  the  semaphores  of  the 
various  blocks.'  On  the  above  date,  to  wit,  September  17,  1907, 
Hart  was  engaged  in  the  discharge  of  his  duties  as  a  signalman, 
and  in  the  act  of  repairing  one  of  the  batteries  in  connection  with 
the  block  signal  service,  near  the  town  of  East  Cairo,  and  so 
engaged  on  the  west  side  of  the  west  or  south-bound  track, 
when  a  passenger  train  of  the  defendant  company  approached, 
running  on  the  east  track,  at  the  rate  of  some  50  or  60  miles 
an  hour,  and  just  before  the  train  reached  the  place  where  Hart 
was  at  work,  and  at  .the  crossing  of  a  road,  the  baggage  master 
of  the  train  threw  or  kicked  from  the  baggage  car,  a  bag  of  ice, 
weighing  about  100  pounds,  and  which  bag,  owing  to  the  momen- 
tum of  the  train,  when  it  struck  the  ground,  skidded  across  the 
south-bound  track,  and  out  more  than  20  feet  from  the  north- 
bound track,  to  the  place  where  Hart  was  standing,  and  struck 
and  broke  his  leg,  and  otherwise  injured  him.  The  bag  of  ice 
was  put  upon  the  train  south  of  East  Cairo,  for  the  purpose  of 
being  thrown  or  kicked  off  at  this  place.  It  was  company  ice; 
that  is,  ice  which  the  railroad  company  furnished  to  its  section 
men  in  warm  weather,  and  was  thrown  off  at  this  place  for  the  use 
of  those  employees.  That  this  was  done  without  the  knowledge 
of  this  man,  and  that  he,  at  the  time,  was  a  stranger  on  that 
part  of  the  work,  had  simply  been  put  there  a  few  days  in  in- 
terchange with  another  employee  of  the  company,  who  had  been 
sick  at  that  time;  that  his  bag  of  ice  was  directed  by  the  depot 
agent  at  the  town  of  Wickliffe  to  be  so  kicked  off  of  that  fast 
running  train,  and  when  it  was  placed  upon  the  train  by  the 
agent,  or  by  his  orders,  it  was  known  that  the  train  would  not 
stop  at  that  place,  and  it  was  indicated  that  it  should  be  kicked 
off  from  the  train  when  running  at  this  high  rate  of  speed." 

It  was  agreed  that,  if  the  defendant  should  be  held  liable, 
the  amount  of  the  verdict  for  plaintiff  should  be  $3,500.  At  the 
conclusion  of  the  statement  (no  other  evidence  being  introduced) 
the  defendant  moved  for  the  direction  of  a  verdict  in  its  favor, 
upon  the  ground  that  the  men  engaged  in  the  operation  of  the 
train,  including  the  baggage  master,  were  fellow  servants  of  the 
plaintiff.  This  motion  was  overruled,  and  the  jury  instructed 
to  return  a  verdict  ii>  favor  of  the  plaintiff,  for  $3,500.    The  writ 
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ot  error  brings  up  for  review  the  action  of  the  court,  not  only 
in  refusing  to  direct  a  verdict  for  the  defendant,  but  also  in  di- 
recting a  verdict  for  the  plaintiff. 

C.  A*.  Burch,  for  plaintiff  in  error. 

K.  D.  McKellar,  for  defendant  in  error. 

Before  Severens  and  Warrington,  Circuit  Judges,  and  Knap- 
pen,  District  Judge. 

KxAPPEN,  District  Judge   (after  stating  the  facts  as  above), 
li  is  contended  on  plaintiff's  behalf  that  the  court  rightly  di- 
rected a  verdict  for  the  plaintiff,  upon  the  ground,  first,  that  the 
^gg^^tnan,   in  so  throwing  or  kicking  the  ice  off  the  train, 
was  acting,  not  in  the  performance  of  his  duties  as  baggageman, 
Wx  "merely  doing  what  the  master  himself  had  planned  and 
directed  him  to  do,"  it  being  shown,  as  insisted,  that  it  was  the 
custom  of  the  railroad  company  to  have  this  ice  so  distributed 
by  putting  the  same  off  rapidly  moving  trains,  and  that  the  act 
in  question  was  thus  **in  accordance  with  a  fixed  purpose  and 
plan' ;  ^nd,  second,  because  the  act  of  so  throwing  off  the  ice 
was  a  breach  of  the  employer's  duty  to  provide  the  employee 
vi\\\\  a  safe  place  to  work. 

It  is  clear  that  unless  this  method  of  putting  the  ice  off  the 
moving  train  is  shown  to  have  been  either  expressly  or  im- 
pliedly authorized  by  the  railroad  company,  or  permitted  by  it, 
^nth  knowledge  of  the  existence  of  the  alleged  custom  (or  un- 
less It  shall  be  held  that  the  act  in  question  constituted  a  breach 
of  the  employer's  duty  to  provide  plaintiff  a  safe  place  to  work), 
i\\t  act  of  the  baggageman  was  the  act  of  a  fellow  servant  of  the 
plaintiff.  There  being  no  Tennessee  statute .  governing  the  re- 
lations in  question,  it  is  unnecessary  to  look  to  the  decisions  of 
the  Supreme  Court  of  that  state;  the  question  being  one  of 
common-law  liability  of  the  employer,  and  thus  one  of  general 
law.  B.  &  O.  R.  R.  Co.  v,  Baugh,  149  U.  S.  368,  13  Sup.  Ct. 
914,  37  L.  Ed.  772;  Newport  News  &  M.  V.  Co.  v,  Howe  (C. 
C.A.,6th  Circuit)  52  Fed.  362,  3  C.  C.  A.  121;  Kinnear  Mfg 
Co.  I.  Carlisle  (C.  C.  A.,  6th  Circuit)  152  Fed.  933,  936,  82  C. 
C.A.81. 

The  rule  is  well  settled  in  the  courts  of  the  United  States 
that  an  employer  is  not  liable  for  an  injury  to  an  employee  oc- 
casioned by  the  negligence  of  another  employee  engaged  in  the 
same  general  undertaking;  that  it  is  not  necessary  to  the  ap- 
plication of  this  rule  that  an  employee  should  be  engaged  in  the 
^me  operation  or  particular  work ;  that  it  is  enough  to  bring 
the  case  within  the  general  rule  of  exemption  if  they  are  in  the 
employment  of  the  same  master  and  engaged  in  the  same  com- 
mon enterprise,  both  employed  to  perform  duties  tending  to  ac- 
complish the  same  general  purpose ;  or,  in  other  words,  if  the 
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services  of  each  in  his  particular  sphere  or  department  are  di-  { 
rected  to  the  accomplishment  of  the  same  general  end.  Amoag 
the  cases  which  declare  this  rule  the  following  decisions  of  the 
Supreme  Court  and  of  this  court  may  be  cited :  B.  &  O.  R.  R. 
Co.  V.  Baugh,  149  U.  S.  368,  13  Sup.  Ct.  914,  37  L.  Ed.  772; 
Oakes  v.  Mase,  165  U.  S.  363,  17  Sup.  Ct.  345,  41  L.  Ed.  746; 
No.  Pacific  R.  R.  Co.  v.  Poirier,  167  U.  S.  48,  17  Sup.  Ct  741 
42  L.  Ed.  72;  New  England  R.  R.  Co.  zk  Conroy,  175  U.  S. 
323,  20  Sup.  Ct.  85,  44  L.  Ed.  181 ;  Grady  v.  Southern  Rv.  Co.. 
92  Fed.  491,  494,  34  C.  C.  A.  494;  Thomas  v,  C.  N.  O.  &  T.  P. 
R.  Co.  (C.  C.)  97  Fed.  245;  Kinnear  Manf  g  Co.  v.  Carlisle, 
152  Fed.  933,  82  C.  C.  A.  81. 

The  cases  thus  far  referred  to  involve  the  relation  between 
employees  in  the  same  department  of  labor,  including  engineer 
and  fireman  and  conductor  and  brakeman  of  the  same  train, 
engineer  on  one  train  and  conductor  on  another,  brakeman  on 
regular  train  and  conductor  of  wild  train,  foreman  and  em- 
ployee in  repair  or  manufacturing  shops,  and  yardmaster  and 
fireman  of  switchyard.  The  authorities  are  equally  express  that 
the  relation  of  fellow  servant  is  not  taken  away  by  the  fact  of 
their  employment  in  different  departments  of  the  same  general 
service.  In  Quebec  S.  S.  Co.  v.  Merchant,  133  U.  S.  375,  10 
Sup.  Ct.  397,  33  L.  Ed.  656,  a  ship's  carpenter  in  the  deck  de- 
partment was  held  a  fellow  servant  of  the  porter  in  the  steward's 
department.  In  Northern  Pacific  R.  R.  Co.  v.  Hambly,  154  U. 
S.  349,  14  Sup.  Ct.  983,  38  L.  Ed.  1009,  a  common  day  laborer 
in  the  employ  of  the  railroad  company,  working  under  the  di- 
rection of  a  foreman  on  a  culvert  on  the  line  of  the  railroad 
was  held  a  fellow  servant  with  the  engineer  and  conductor  en- 
gaged in  operating  a  passenger  train  upon  the  same  road;  the 
court  saying  (page  357  of  154  U.  S.,  page  984  of  14  Sup.  Ct. 
[38  L.  Ed.  1009] )  : 

"As  a  laborer  upon  the  railroad  track,  either  in  switching 
trains  or  repairing  track,  is  constantly  exposed  to  the  danger  of 
passing  trains,  and  bound  to  look  out  for  them,  any  negligence 
in  the  management  of  such  train  is  a  risk  which  may  or  should 
be  contemplated  by  him  in  entering  upon  the  service  of  the 
company." 

In  Texas  &  Pacific  Ry.  Co.  v.  Burman,  212  U.  S.  536,  29  Sup. 
Ct.  319,  53  L.  Ed.  641,  both  the  engineer  of  an  express  train 
and  the  section  foreman  were  held  fellow  servants  of  «a  section 
hand.  In  Louisville  &  Nashville  R.  R.  Co.  v,  Stuber,  108  Fed. 
934,  48  C.  C.  A.  149,  54  L.  R.  A.  696,  this  court,  speaking 
through  Judge  (now  Mr.  Justice)  Lurton,  held  that  a  foreman 
of  water  supply,  whose  business  was  to  supervise  and  repair 
tanks  and  pumping  machinery  at  the  water  stations,  is  a  fellow- 
servant  of  the  engineer  of  a  passenger  train  with  whom  he  was 
riding  from  station  to  station  in  the  performance  of  his  duties. 
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In  If  organ  v.  Vale  of  Neath  Ry.  Co.,  L.  R.  1  Q.  B.  149,  the 
reason  for  the  rule  which  treats  those  employed  in  operating 
the  road  as  fellow  employees  with  those  engaged  in  keeping  it 
in  condition  is  thus  tersely  stated  by  Erie,  C.  J.: 

"Whenever  the  employment  is  such  as  necessarily  to  bring 
the  person  accepting  it  into  contact  with  the  traffic  of  the  line 
of  a  railway,  risk  of  injury  from  the  carelessness  of  those  man- 
aging that  traffic  is  one  of  the  risks  necessarily  and  naturally 
incident  to  such  an  employment,  and  within  the  rule." 

It  will  be  noted  that  in  the  Hambly,  Burman,  Stuber,  and 
^  I  organ  Cases  the  injured  employee  was  not  engaged  in  the 
work  of  operating  trains,  but  in  keeping  in  order  the  roadbed 
or  structures  used  in  such  operation.  They  were  held,  however^ 
to  be  engaged  in  the  general  work  of  railroad  operation,  and  so 
within  the  fellow  servant  rule.  Their  relations  to  the  operation 
of  the  road  are  of  the  same  class  as  those  of  the  plaintiff  here. 
The  cases  we  have  cited  are  sufficient  authority  for  the  proposi- 
tion that  the  plaintiff  and  the  baggageman  in  question  were  fel- 
low servants,  as  being  both  engaged  in  the  general  work  of 
operation. 

The  question  thus  arises  whether  the  record  shows  without 
dispute  either  that  the  method  used  by  the  baggageman  of  kick- 
ing or  throwing  the  ice  off  the  rapidly  moving  train  was  in 
accordance  with  a  fixed  purpose  and  plan  adopted  by  the  com- 
pany, or  that  there  existed  a  custom  on  the  part  of  the  rail- 
road company  to  make  deliveries  of  the  ice  in  the  manner 
stated.  It  may  be  conceded,  at  least  for  the  purposes  of  this 
opinion,  that  if  the  record  does  show  beyond  dispute  that  the 
defendant  company,  by  the  action  of  any  one  authorized  to 
represent  it  in  that  regard,  had  adopted  such  practice,  or  if  the 
general  custom  has  been  proven  so  long  continued  as  that  de- 
fendant would  be  presumed  to  have  known  it,  or  to  be  negligent 
in  not  so  knowing  it,  it  would  be  liable.  Plaintiff's  counsel  has 
contended,  by  brief  and  oral  argument,  that  the  adoption  of 
such  practice  by  the  defendant  is  shown  by  the  stipulation  of 
facts.  We  do  not  so  construe  the  stipulation.  The  language 
goes  no  farther  in  this  regard  than  to  state  that : 

"The  bag  of  ice  was  put  upon  the  train  for  the  purpose  of  being 
thrown  or  kicked  off  at  this  place.  It  was  company  ice;  that 
is,  ice  which  the  railroad  company  furnished  to  its  section  men 
in  warm  weather,  and  was  thrown  off  at  this  place  for  the  use 
of  its  employees." 

And  that : 

"This  bag  of  ice  was  directed  by  the  depot  agent  at  the  town 
of  Wickliffe  to  be  so  kicked  off  of  that  fast-running  train,  and 
when  it  was  placed  upon  the  train  by  the  agent,  or  by  his  orders, 
it  was  known  that  the  train  would  not  stop  at  that  place,  and 
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it  was  indicated  that  it  should  be  kicked  off  from  the  train  when 
running  at  this  high  rate  of  speed." 

Beyond  the  statement  that  the  ice  in  question  was  "ice  which 
the  railroad  company  furnished  to  its  section  men  in  warm 
weather,"  there  is  nothing  in  the  stipulation  of  facts  necessarily 
connecting  the  defendant  company  with  the  adoption  of  the 
method  of  delivery  in  question,  viz.,  the  kicking  or  throwing 
of  the  ice  from  the  rapidly  moving  train,  unless  by  the  statement 
that  the  ice  was  so  delivered  with  the  knowledge,  under  the  di- 
rection, and  according  to  the  intent  of  the  station  agent  at 
WicklifFe.  Unless,  therefore,  it  appears  that  the  station  agent 
at  Wickliffe  had  authority  to  represent  the  defendant  in  adopt- 
ing the  method  of  delivery  of  the  ice  in  question,  and  so  was 
clothed  with  a  superior  or  controlling  duty  to  the  plaintiff  in 
that  regard,  it  is  clear  no  action  to  that  effect  on  the  part  of  the 
defendant  company  appears.  But  the  record  is  entirely  silent 
as  to  the  authority  of  the  station  agent,  and,  to  say  the  least, 
such  controlling  or  superior  authority  and  duty  on  his  part  can- 
not be  presumed.  As  said  by  Judge  Taft  in  Grady  v.  Southern 
Railway  Company,  92  Fed.,  at  page  494,  34  C.  C.  A.,  at  page  497: 

**The  Baugh  Case  has  set  such  limits  to  the  vice  principal 
doctrine  that  it  is  exceedingly  difficult  to  suggest  a  position,  out- 
side of  the  superintendent  or  acting  superintendent  of  the  various 
great  departments  of  the  road,  which  will  not  be  filled  by  fellow 
servants  of  all  the  other  employees." 

And  in  Thomas  v,  Cincinnati,  N.  O.  &  T.  P.  Ry.  Co.,  sufra, 
the  same  eminent  jurist,  commenting  upon  the  duties  of  the  yard- 
master,  which  were  held  not  to  be  of  such  superior  nature  as 
that  he  represented  the  railroad  company,  as  between  himself 
and  the  switchman,  used  this  language: 

"The  nature  of  his  duties  was  not  at  all  unlike  that  of  a  sta- 
tion agent,  only  that  he  had  more  men  under  him.  He  was  sub- 
ject to  the  orders  of  the  superintendent." 

We  are  not  to  be  understood  as  holding  that  the  station 
agent  could  not,  or  in  fact  did  not,  have  authority,  express  or 
implied,  to  represent  the  company  to  the  extent  of  vlirecting 
the  method  of  the  delivery  of  the  ice  in  question,  but  only  that 
we  cannot  presume  that  the  powers  of  the  station  agent  embraced 
the  authority  to  promulgate,  as  a  superior  or  superintendent, 
the  order  in  question. 

As  to  the  alleged  custom:  If  the  stipulation  can  be  construed 
as  covering  any  custom  to  this  effect,  it  falls  short  of  stating  a 
custom  so  general  that  it  will  be  presumed  to  have  been  known 
to  the  defendant.  We  need  not  go  outside  the  decisions  of  this 
court  for  authority  that  such  notice  is  necessary  in  order  to 
bind  the  defendant.  B.  &  O.  Ry.  Co.  v.  Doty,  133  Fed.  866,  67 
C.  C.  A.  38 ;  Carnegie  Steel  Co.  v.  Byers,  149  Fed.  667,  82  C.  C. 
A.  115,  8  L.  R.  A.   (N.  S.),  677;  Morgan  Construction  Co.  v. 
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Frank,  158  Fed.  964,  86  C.  C.  A.  168.  It  is  true  that  these  de- 
cisions are  in  cases  involving  defects  in  machinery  or  appliances ; 
but  the  reason  for  the  rule  is  no  different  with  respect  to  the 
existence  if  a  custom.  In  Southern  Ry.  Co.  v,  Rhodes,  86  Fed. 
422,  30  C.  C.  A.  157,  where  it  was  sought  to  hold  a  railroad 
company  liable  for  an  injury  to  a  passenger,  through  being  hit 
by  a  mail  pouch  thrown  by  the  post  office  employees  from  a 
moving  train,  it  was  held  by  this  court,  speaking  through  Judge 
Severens,  that  the  duty  to  notify  passengers  of  such  danger  and 
to  take  such  steps  as'  might  be  necessary  to  prevent  a  continuance 
of  the  practice  did  not  arise  until  the  railroad  company  had 
notice  of  such  practice,  either  express  or  implied,  from  its  long 
continuance.  The  facts  that  in  the  Rhodes  Case  the  negligent 
act  of  throwing  the  pouch  was  done  by  a  post  office  employee 
rather  than  a  railway  employee,  and  that  the  person  hit  was  a 
passenger  rather  than  an  employee,  do  not  affect  the  principle 
involved,  as  to  the  requirement  of  notice. 

Do  the  agreed  facts  show  a  breach  of  duty  on  the  part  of  the 
defendant  in  respect  to  providing  the  plaintiff  a  safe  place  to 
work?    In  our  opinion,  such  breach  of  duty  is  not  shown.    There 
is  no  claim  that  at  the  place  where  the  injury  occurred  there  was 
any  defect  in  the  railroad  track,  structures,  or  appliances.     Of 
itself  it  was  a  safe  place  to  work.     It  was  made  unsafe  only 
because  of  the  negligent  acts  of  those  engaged  in  the  operation 
of  the  road;  for  it  is  clear  that  the  delivery  of  ice  to  workmen 
engaged  in  the  work  of  keeping  the  road  and  track  in  order  is 
a  part  of  the  operation  of  the  road.     The  rule  is  well  settled 
that,  while  the  railroad  company  owes  a  positive  and  nondelega- 
ble duty  to  its  employees  with  respect  to  the  construction  and 
maintenance  in  proper  repair  of  its  cars,  tracks,  and  other  appli- 
ances, yet  with  respect  to  the  operation  of  the  road  its  duty 
extends  no  further  than  to  exercise  ordinary  care  to  provide  a 
sufficient    number    of  reasonably    competent    employees,   make 
proper  rules  for  their  government,  and  to  exercise  proper  su- 
pervision over  them.     When  that  has  been  done,  it  is  not  liable 
for  an  injury  to  an  employee  in  the  operation  of  the  road  through 
the  n^ligence  of  other  employees  in  the  operating  department, 
or  their  failure  to  observe  the  rules,  notwithstanding  such  negli- 
gence makes  the  place  unsafe  to  work  in.    In  Martin  v.  Atchison, 
T.  &  S.  F.  Ry.  Co.,  166  U.  S.  399,  17  Sup.  Ct.  603,  41  L.  Ed. 
1051,  the  plaintiff,  a  laborer  in  the  employ  of  the  railroad  com- 
pany, while  on  a  hand  car  proceeding  to  his  work  was  run  into 
by  a  train.     It  was  argued  that  the  defendant  violated  its  duty 
to  see  that  the  plaintiff  had  a  reasonably  safe  place  in  which  to 
perform  his   work,  through  the  negligence  of  the   foreman   in 
failing  to  warn  the  plaintiff  of  the  danger,  as  he  had  agreed  to 
do.    It  was  held  that  the  doctrine  as  to  the  duty  of  the  master 
to  furnish  a  safe  place  for  the  servant  to  work  in  had  no  ap- 
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plication.  In  Pennsylvania  Co.  v.  Fishack,  123  Fed.  465,  59  C. 
C.  ..A.  269,  the  negligence  of  a  switch  yardmaster,  in  directing 
a  train  to  take  a  certain  track,  with  information  that  it  was 
open  when  it  was  not,  caused  a  collision.  It  was  held  that  the 
act  of  the  switch  yardmaster  was  not  a  breach  of  the  duty  to 
provide  a  safe  place  to  work,  but  that  the  act  complained  of  was 
one  of  operation.  In  that  case  Judge  Cochran,  who  wrote  the 
opinion  of  this  court,  reviewed  a  large  number  of  cases  sus- 
taining the  undoubted  rule  above  stated.  The  following  cases, 
in  addition  to  those  cited  in  Penn.  Co.  v.  Fishack,  support  the 
rule  there  stated:  American  Bridge  Co.  v.  Seeds  (C.  C.  A.,  8th 
Circuit),  144  Fed.  605,  75  C.  C.  A.  407,  11  L.  R.  A.  (N.  S.) 
1041 ;  Kinnear  Mfg.  Co.  v.  Carlisle,  supra;  Portland  Gold  Min. 
Co.  V.  Duke  (C.  C.  A.,  8th  Circuit),  164  Fed.  180,  182,  90  C. 
C.  A.  166.  See,  also,  Neagle  v.  Syracuse,  etc.,  Ry.  Co.,  185  N.  Y. 
270,  77  N.  E.  1064. 

None  of  the  cases  cited  on  plaintiff's  behalf,  in  our  judgment, 
conflict  with  the  rule  we  have  stated.  Thus,  in  Choctaw,  Okla. 
&  Gulf  Ry.  Co.  z/.  McDade,  191  U.  S.  64,  24  Sup.  Ct.  24,  4« 
L.  Ed.  96,  the  negligence,  which  was  held  to  be  that  of  the  rail- 
road company,  consisted  in  so  maintaining  a  water  tank  spout 
as  to  collide  with  a  brakeman  at  his  post  of  duty  upon  a  freight 
train.  This  was  clearly  a  breach  of  a  nondelegable  duty  to  pro- 
vide the  employee  with  a  safe  place  to  work.  Such  construction 
was  no  part  of  the  operation  of  the  railroad.  In  Kentucky  Block 
Cannel  Coal  z\  Nance,  165  Fed.  44,  91  C.  C.  A.  82,  decided  by 
this  court,  the  plaintiff,  while  doing  mining  work,  was  injured 
by  the  fall  of  a  drain  pipe  in  course  of  removal  from  a  worked- 
out  portion  of  the  mine,  through  the  negligence  of  those  en- 
gaged in  the  removal  of  the  pipe.  It  was  held  that  the  plaintiff 
and  the  workmen  whose  negligence  caused  the  fall  of  the  pipe 
and  resulting  injury  w^ere  not  fellow  servants,  for  the  reason 
that  plaintiff  was  engaged  in  the  work  of  operating  the  mine, 
while  the  negligent  servants  were  engaged  in  the  dismantling  of 
a  place  provided  for  the  work  of  the  operation,  and  so  repre- 
sented the  master  in  a  duty  to  the  servant  equally  nondelegable 
as  the  work  of  original  construction.  In  Northwestern  Fuel  Co. 
V,  Danielson  (C.  C.  A.,  8th  Circuit),  57  Fed.  915,  6  C.  C.  A.  636, 
plaintiff  was  employed  by  defendant  to  shovel  and  remove  coal 
from  a  burning  dock.  While  plaintiff  was  so  at  work  under  two 
bents  which  formed  a  part  of  the  trestlework  upon  the  dock, 
he  was  injured  by  the  faUing  of  the  bents,  occasioned  by  the 
negligence  of  two  foremen  engaged  in  the  work  of  tearing  down 
the  trestle,  and  that  of  the  superintendent  under  whose  direction 
the  foremen  were  so  engaged,  in  failing  to  notify  the  plaintiff 
that  the  trestle  was  being  taken  down.  It  was  held  (so  far  as 
material  to  this  case),  not  only  that  the  superintendent  was 
the  representative  of  the  master,  but  that  the  foremen  engaged 
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in  the  work  of  demolition  were  not  the  fellow  servants  of  the 
plaintiff,  because  they  represented  the  defendant  in  the  non- 
delegable duty  of  keeping  the  place  in  which  plaintiff  was  at 
work  reasonably  safe.  In  McCabe  &  Steen  Const.  Co.  v,  Wilson, 
209  U.  S.  275,  280,  28  Sup.  Ct.  558,  52  L.  Ed.  788,  it  was  held 
that  the  superintendent  of  construction  and  foremen  of  the  bridge 
gang  engaged  in  supervising  and  directing  the  work  on  a  bridge 
represented  the  principal  with  respect  to  the  duty  to  provide  a 
safe  and  suitable  place  and  structures  for  its  employees  to  work 
in,  and  so  were  not  fellow  servants  as  to  a  fireman  engaged  in 
the  movement  of  a  train  over  the  bridge,  viz.,  engaged  in  ^the 
operation  of  the  road  as  expressly  distinguished  from  the  work 
of  construction.  In  Santa  Fe  &  Pacific  R.  R.  Co.  v.  Holmes, 
202  U.  S.  438,  26  Sup.  Ct.  676,  50  L.  Ed.  1094,  it  was  held  that 
a  train  dispatcher  represented  the  company  in  the  promulgation 
of  orders  for  the  operation  of  the  train,  and  was  thus  not  a 
fellow  servant  of  the  trainmen.  The  decision  in  the  Homes  Case 
is  in  accordance  with  the  decided  weight  of  authority  previous 
thereto.  This  court  has  more  than  once  asserted  the  same 
proposition  (B.  &  O.  Ry.  Co.  v.  Camp,  65  Fed.  952,  13  C.  C.  A. 
233;  Felton  v,  Harbeson,  104  Fed.  737,  44  C.  C.  A.  188), 
and  this  proposition  was  recognized  in  Pennsylvania  Co.  v, 
Fishack,  supra.  We  see  nothing  in  the  cases  of  Fletcher  v. 
Baltimore  &  Potomac  R.  R.  Co.,  168  U.  S.  135,  18  Sup.  Ct.  35, 
42  L.  Ed.  411,  and  Peters  v.  George,  154  Fed.  634,  83  C.  C.  A. 
408,  opposed  to  the  views  we  have  expressed. 

The  conclusion  reached  is  that  the  agreed  facts  did  not  justify 
a  direction  of  verdict  for  the  plaintiff.  But  while,  under  the 
facts  on  which  the  case  was  submitted,  it  would  have  been  proper 
to  direct  a  verdict  for  the  defendant,  yet  such  facts  are  not  in- 
consistent with  the  existence  of  other  facts,  not  embraced  in  the 
stipulation,  upon  which  a  liability  might  be  established;  and,  as 
the  agreement  was  made  upon  the  trial,  it  must  be  held  made  for 
the  purposes  of,  and  limited  to,  that  trial,  and  so  cannot,  under 
the  practice  which  contemplates  the  production  of  proofs  in  open 
court,  be  held  to  preclude  further  or  different  proofs  upon  an- 
other trial. 

The  judgment  must  accordingly  be  reversed,  and  a  new  trial 
ordered. 
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(Supreme  Court  of  Georgia,  March  3,  1910.) 

[67   S.    E.   Rep.   818.] 

Master  and  Servant — Existence  of  Relation— Apprentice  Fireman.* 
— If  a  person  under  due  authority  from  a  railroad  company  goes  upon 
one  of  its  engines,  hauling  a  train,  for  the  purpose  of  learning  the 
duties  of  a  fireman,  and  performs  services  for  the  company  in  order 
to  gain  such  experience  and  knowledge  of  the  work  as  will  render 
him  competent  to  act  as  a  regular  Breman  and  to  receive  pay  as 
such,  thus  becoming  what  is  called  "a  learner  fireman"  or  "an  ap- 
prentice fireman,"  he  is,  while  thus  acting,  a  servant  of  the  company, 
although  he  receives  no  pay  during  the  time  of  such  preparatory 
service,  and  as  such  servant  he  is  a  fellow  servant  with  the  regular 
servants  employed  in  the  operation  of  the  train  on  which  he  is  en- 
gaged. Weisser  v.  Southern  Pacific  Ry.  Co.,  148  Cal.  426,  83  Pac. 
439,  7  Am.  &  Eng.  Ann.  Cas.  636. 

Master  and  Servant — Existence  of  Relation. — If  only  certain  agents 
or  employees  of  a  railroad  company  have  the  authority  to  select 
"learner"  or  apprentice  firemen,  and  to  permit  them  to  go  upon  the 
engine  of  the  company  with  a  view  to  learning  the  duties  of  a  fire- 
man, and  some  other  employee  of  the  company,  without  authority, 
issues  a  permit  to  a  person  for  that  purpose,  his  going  upon  an  en- 
gine of  the  company  under  such  a  permit  would  be  unauthorized; 
and  if,  while  wrongfully  there,  he  should  be  injured  by  the  negligence 
of  the  engineer  in  running  the  engine,  he  would  stand  as  a  tres- 
passer, and  not  as  an  employee. 

Master  and  Servant — Existence  of  Relation. — Under  such  circum- 
stances, if  the  engineer  and  conductor  of  the  train  permitted  such 
person  to  go  upon  the  engine  and  act  as  a  "learner"  fireman,  they 
having  no  authority  to  grant  such  permission  or  to  select  such  ap- 
prentice fireman,  his  presence  upon  the  engine  would  not  thereby 
become  lawful,  and  he  could  not  claim  to  be  properly  there  as  an 
employee  of  the  company. 

Master  and  Servant — ^Injury  to  Servant  by  Fellow  Servant— Con- 
tributory Negligence — Statutes. — If  the  plaintiffs  husband  be  found 
to  have  been  an  employee  of  the  company,  the  rule  laid  down  in  Civ. 
Code,  §  2323,  which  provides  that  if  the  person  injured  is  himself 
an  employee  of  the  company,  and  the  damage  was  caused  by  another 
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♦See  Alabama  Great  So.  R.  Co.  v.  Burks  (Ala.).  21  R.  R.  R.  562, 
44  Am.  &  Eng.  R.  Cas.,  N.  S.,  562  (person  learning  duties  of  brake- 
man  was  an  employee  of  the  railroad  company,  though  he  received 
no  wages);  Huntzicker  v.  Illinois  Cent.  R.  Co.  (C-  C.  A.),  11  R.  R- 
R.  565,  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  555  (person  holding  trainmas- 
ter's permit  to  ride  on  freight  trains  in  the  district  to  acquire  famil- 
iarity with  the  duties  of  a  flagman  was  an  employee  of  the  railroad 
when  killed  in  a  collision  between  its  train?,  while  riding  on  one  of 
them  with  its  conductor's  assent). 
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employee,  without  fault  or  negligence  on  the  part  of  the  person  in- 
jured, his  employment  by  the  company  shall  be  no  bar  to  the  re- 
covery, would  apply;  but  the  interpretation  of  that  rule  would  also 
apply  to  him,  so  that,  if  he  were  guilty  of  negligence  contributing  in 
any  substantial  decree  to  his  own  injury,  he  could  not  recover,  the 
cause  of  action  having  originated  prior  to  the  act  of  1909  (Acts  1909, 
p.  160). 

Saffidciicy  of  £vidence. — The  evidence  was  such  as  to  authorize 
the  court  to  submit  to  the  jury  the  question  as  to  whether  plain- 
tiff's husband  at  the  time  of  his  death  was  a  trespasser  or  an  em- 
ployee of  the  defendant,  and  it  was  error  on  the  part  of  the  presid- 
ing judge  to  fail  to  charge  appropriate  law  on  the  subject  of  master 
and  servant  relative  to  a  railroad  company  and  its  employees.  Mor- 
ris V.  Geor^a  Railroad  &  Banking  Co.,  131  Ga.  475,  62  S.  E.  579; 
Weisser  v.  Southern  Pacific  Ry.  Co.,  148  Cal.  426,  83  Pac.  439,  7 
Am.  &  Eng.  Ann.  Cases,  636. 

(a)  The  evidence  was  not  such  as  to  authorize  a  submission  to 
the  jury  cf  the  question  of  whether  the  decedent  occupied  the  lej?al 
relation  of  a  licensee  towards  the  defendant  company;  and  the  mere 
employment  of  the  word  "licensee"  by  one  of  the  witness,  in  de- 
scribing the  duties  of  a  "learner"  fireman,  did  not  create  such  legal 
status,  with   the  rights  and  liabilities   incident  thereto. 

Issues  for  Determination. — If  it  should  be  determined  that  the  de- 
cedent was  an  employee  of  the  defendant  company  at  the  time  of 
the  occurrence  which  resulted  in  his  death,  it  should  then  be  de- 
termined what  were  his  duties  as  a  "learner"  fireman,  and  whether 
he  was  in  violation  of  any  duty  imposed  upon  him,  or  was  guilty  of 
i^cgligence  in  any  material  degree  contributing  to  his  injury. 

Review  on  Writ  of  Error. — Without  intimating  any  opinion  as  ta 
'^rhat  should  be  the  finding  of  the  jury  in  regard  to  the  issues  of 
fact  submitted  to  them,  it  is  held  on  the  bill  of  exception  of  the  rail- 
road company  that  it  cannot  be  declared  as  matter  of  law  that  a 
verdict  was  demanded  in  its  behalf. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Catoosa  County;  A.  W.  Fite, 
Judge. 

Action  by  M.  J.  Smith  against  the  Western  &  Atlantic  Rail- 
road Company.  From  the  judgment,  Smith  brings  error;  the 
railroad  company  filing  cross-exceptions.  Reversed  on  the  main 
exceptions,  and  affirmed  on  the  cross-exceptions. 

/Itkinson  &  Bom,  for  plaintiff  in  error. 

Tye,  Feeples,  Bryan  &  Jordan  and  R.  I.  &  J.  McCamy,  for 
defendant  in  error. 

Per  Curiam.  Judgment  reversed  in  the  first  case,  and  af- 
firmed in  the  second.  All  the  Justices  concur,  except  Fish,  C. 
J.,  absent  on  account  of  sickness,  and  Atkinson,  J.,  disqualified. 
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(Court  of  Appeals  of  New  York,  April   5,   1910.) 

[91  N.  E.  Rep.  629.] 

Master  and  Servant — Safe  Place  to  Work — Negligence — Question 
for  Jury. — It  is  not  negligence  per  se  for  a  railroad  to  maintain  an 
uncovered  underground  farm  crossing  without  regard  to  its  use  or 
location,  and,  where  the  maintenance  of  such  a  structure  is  relied  on 
by  a  servant  to  establish  the  charge  of  negligence  against  the  rail- 
road, there  must  be  evidence  of  specific  circumstances  and  condi- 
tions from  which  dereliction  of  duty  may  be  inferred. 

Master  and  Servant — Safe  Place  to  Work — Negligence — Evidence.* 
— A  master  does  not  guarantee  the  safety  of  his  servants,  and  he 
need  only  exercise  reasonable  care  in  providing  a  safe  place  in  which 
to  work,  and  he  is  not  liable  for  mere  error  of  judgment,  but  only  for 
culpable    negligence. 

Master  and  Servant — Safe  Place  to  Work — Negligence — Evidence. 
— A  railroad  maintained  a  regular  place  for  the  inspection  of  its  trains. 
Two  miles  distant  it  maintained  a  bridge,  and  beyond  that  it  main- 
tained double  tracks  and  a  siding  over  an  underground  farm  cross- 
ing which  was  uncovered.  A  brakeman  familiar  with  the  situation 
inspected  one  side  of  the  train  at  the  regular  place  for  inspection,  and 
then  rode  to  the  bridge  where  the  train  stopped.  Without  direction 
he  proceeded  to  inspect  the  other  side  of  the  train.  While  at  work 
the  train  started,  and  he  continued  his  work,  walking  along  with 
the  train  until  he  fell  into  the  opening  over  the  crossing.  Another 
brakeman,  if  not  employed  at  other  w^ork,  would  have  assisted  in  in- 
specting the  train  at  the  regular  place,  and  it  eKd  not  appear  whether 
he  acted  at  the  time  under  specific  orders  or  in  the  general  line  of  his 
duty.  Brakemen  were  required  to  inspect  cars  and  do  all  things  nec- 
essary for  the  safe  movement  of  trains.  Held,  that  the  maintenance 
of  the  uncovered  crossing  was  not  negligence,  since  the  railroad  in 
the  exercise  of  reasonable  care  could  not  be  chargeable  with  knowl- 
edge that  the  crossing  would  be  a  menance  to  its  employees. 

Chase  and  Hiscock,  JJ.,  dissenting. 

Appeal  from  Supreme  Court,  Appellate  Division,  Fourth  De- 
partment. 

Action  by  George  Maue  against  the  Erie  Railroad  Company. 

^^       ■       ■■     —  "^  I    -I.     -  ■■       ■■     I         ■      ■■     ■  .1  ■■  ,  ■         ■!         I  M^.«     ■-■  II.  ■I.I.  ,  ,.  ^ 

♦For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  railroad,  as  an  employer,  in  furnishing  and  main- 
taining a  safe  place  to  work,  see  last  foot-note  of  McConnell  v. 
Pennsylvania  R.  Co.  (Pa.),  34  R.  R.  R.  84.  57  Am.  &  Eng.  R.  Cas., 
N.  S.,  84;  last  foot-note  of  Thomas  v.  Wisconsin  Cent.  Ry.  Co. 
(Minn.),  33  R.  R.  R.  609,  56  Am.  &  Eng.  R.  Cas.,  N.  S,,  609;  second 
foot-note  of  Vaillancourt  v.  Grand  Trunk  Ry.  Co.  (Vt.),  33  R.  R.  R- 
^53,  56  Am.  &  Eng.   R.  Cas.,  N.  S.,  353. 
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From  a  judgment  of  the  Appellate  Division  (115  N.  Y.  Supp. 
1131)  affirming  by  divided  court  a  judgment  entered  on  the 
verdict  of  a  jury  for  plaintiff,  defendant  appeals.  Reversed,  and 
new  trial  granted. 

liiiliam  L,  Marcy,  for  appellant. 
Ford  IV hit e,  for  respondent. 

Werner,  J.     The  judgment  recovered  by  the  plaintiff  cannot 
be  sustained  upon  the  record  before  us,  unless  we  are  prepared 
to  hold  that  it  is  negligence  per  se  for  a  railroad  corporation  to 
maintain  an  uncovered  underground  farm  crossing,  regardless  of 
its  location  and  without  reference  to  the  manner  in  which  the 
tracks  are  used  in  the  particular  vicinity.    The  plaintiff,  a  former  ' 
employee  of  the  defendant,  brought  this  action  under  the  em- 
ployer's liability  act   (Consol.  Laws,  c.  31,  §§  200-204)   to  re- 
cover damages  for  injuries  sustained  by,  him  at  a  place  on  the 
defendant's  railroad    known    as    "Letohworth    crossing."     The 
specific  charge  of  negligence  is  that  the  defendant  there  main- 
tained a  dangerous  opening  or  hole  in  its  tracks,  into  which  the 
plaintiff  fell  while  in  the  proper  discharge  of  his  duty  as  brake- 
man  in  inspecting  a  train.    The  case  is  singular,  in  that  the  facts 
bearing  upon  the  defendant's  alleged  negligence  are  practically 
undisputed.    A  short  recital  of  these  facts  will  reveal  the  precise 
point  at  which  we  think  the  plaintiff's  evidence  fails  to  sustain 
his  complaint. 

The  defendant's  railroad  crosses  the  Genesee  river  upon  a 
single  track  structure  known  as  "Portage  Bridge."  To  the  west 
of  the  bridge  are  double  tracks,  and  also  a  siding  which  begins  at 
a  point  550  feet  west  of  the  bridge  and  continues  westerly  for  a 
distance  of  about  3,250  feet  to  what  is  known  as  the  "Letchworth 
crossing."  This  crossing  consists  of  an  underground  passageway 
which  connects  the  two  parts  of  the  Letchworth  estate,  and  its 
construction  is  of  the  kind  known  and  proven  to  be  in  general 
"se.  The  two  sides  of  the  passageway  are  flanked  by  walls  of 
masonry  which  support  stringers,  upon  which  are  superimposed 
the  cross-ties  and  rails.  There  is  no  other  covering  over  this 
crossing  than  that  which  is  furnished  by  the  stringers,  ties,  and 
rails  where  the  tracks  cross  the  underground  passage.  As  will 
l>e  seen  from  this  description,  the  space  between  the  two  tracks 
over  the  underground  passageway  is  not  covered  by  anything. 
The  opening  is  about  3  feet  wide  between  the  inside  ends  of  the 
ties,  and  from  12  to  15  feet  long  between  the  supporting  walls. 
At  the  time  of  the  accident  to  the  plaintiff  this  fann  crossing  had 
l^en  thus  maintained  for  a  period  of  28  years  without  mishap  or 
^sualty.  At  a  point  about  1,000  feet  westerly  from  the  farm 
crossing  there  is  a  yard-limit  signal  which  indicates,  as  agreed 
^y  all  the  witnesses,  that  engineers  are  to  have  their  trains  under 
control  upon  the  assumption  that  other  trains  may  be  within  the 
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yard  limits.  This  yard  is  a  regular  stopping  place,  because  the 
double  tracks  on  both  sides  of  the  river  converge  to  the  single 
tracks  across  the  bridge,  and  also  because  it  is  equipped  with 
cranes  or  tanks  for  supplying  engines  with  water.  It  is  not  a 
switching  place,  nor  a  point  designated  for  the  regular  inspection 
of  trains.  The  plaintiff  had  been  employed  by  the  defendant 
for  a  period  of  three  years  preceding  the  accident.  He  had  been 
a  brakeman  upon  freight  trains  traversing  this  particular  pan 
of  the  defendant's  railroad  for  at  least  four  months,  had  passed 
over  this  farm  crossing  many  times,  both  by  day  and  night,  and 
was  familiar  with  the  surroundings  as  well  as  with  the  custom 
in  the  stoppage  of  trains.  Having  thus  briefly  described  the  locus 
in  quo  and  its  usage,  we  now  turn  to  a  resume  of  the  plaintiff's 
story  of  the  accident. 

At  6  o'clock  in  the  afternoon  of  April  25,  1906,  the  plaintiff 
left  Buffalo  as  one  of  the  brakemen  in  charge  of  a  train  of  eighty 
freight  cars  drawn  by  tWo  engines.    The  train  arrived  at  Castile 
at  about  half -past  1  o'clock  on  the  next  morning.     There  the 
train  stopped.     One  of  the  engines  was  disconnected,  switched 
to  a  turntable,  and  turned  for  use  in  pushing  the  train  on  to 
Portage  and  across  the  bridge.     While  another  brakeman  as- 
sisted in  the  turning  of  this  engine,  the  plaintiff  began  an  inspec- 
tion of  the  south  side  of  the  train.     Equipped  with  lantern,  oil 
can,  hook,  and  waste,  he  worked  from  the  caboose  forward  to  the 
engine.     In  the  course  of  his  progress  he  discovered  signs  of  a 
heated  journal  on  the  north  side  of  the  train,  but,  before  he  had 
time  to  go  to  that  side,  the  train  started.     He  stepped  upon  the 
engine  and  rode  to  the  yard  limits  at  Portage  Bridge,  where  the 
train  stopped.     Without  directions   from  any  one,  he  alighted 
and  proceeded  westerly  toward  the  caboose  for  the  purpose  of 
inspecting  the  northerly  side  of  the  train.    This  necessitated  walk- 
ing between  the  two  tracks.    After  he  had  gone  westward  about 
35  cars  lengths,  he  came  upon  a  heated  journal,  which  he  began 
to  pack  and  oil.    While  thus  engaged,  the  train  started.    He  con- 
tinued his  work  on  the  heated  journal,  walking  along  five  or  six 
steps  with  the    slowly    moving  train.     Meanwhile  his    lantern, 
which  he  had  set  on  the  ground,  went  out,  and  he  moved  back 
to  get  it.    He  relighted  the  lantern  and  walked  westward  toward 
the  rear  of  the  train,  intending  to  take  note  of  the  journals  as 
they  passed  him.    After  he  had  taken  four  or  five  steps  toward 
the  west,  he  fell  into  the  opening  over  the  farm  crossing  atwve 
described,  and  sustained  the  injuries  set  forth  in  the*  complaint. 
The  case,   as  now   presented,  turns  wholly   upon  the  question 
whether  the  defendant  was  negligent  in  maintaining  this  farm 
crossing  without  a  deck  or  cover,  and  it  is,  therefore,  unneces- 
sary to  discuss  either  of  the  other  questions  presented  by  counsel 

The  undisputed  evidence  is  that  the  structure  known  as  "Letch- 
worth  crossing"  is  a  typical  underground  farm  passageway,  in 
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general  use  upK>n  the  railroads  of  the  country,  and  this  evidence 
is  in  accord  w^ith  common  knowledge  of  the  subject.    Wherever 
farm  lands  have    been   bisected  by  railroad  embankments,  such 
crossings  are  familiar  objects.    It  goes  without  saying  that  many 
such  crossings  are  so  situated  that  no  one  would  think  it  essential 
to  cover  them  for  the  protection  of  railroad  employees.    Railroad 
bridges  with  two  or  more  tracks  are  usually  left  with  an  open  or 
unplanked  space   between  the  tracks,  unless  located  in  a  place 
where  switching,    coupling,  or  other  work  about  trains  necessi- 
tates the  frequent,   safe,  and  convenient  passage,  to  and  fro,  of 
employees.      In    view    of   these  general  considerations,  it  is  ob- 
viously impossible    to    hold  the  defendant  responsible  upon  the 
broad  ground  that  the  mere  maintenance  of  such  a  structure  is, 
of  itself,  evidence  of  negligence,  for  that  would  involve  the  radi- 
cal conclusion   that   all    such  structures  are  to  be  condemned  as 
improper  without  regard  to  their  use  or  location.    It  must  follow, 
therefore,  that,  when   the  maintenance  of  such  a  structure  is  re- 
lied upon  by   a    plaintiff   to  establish  the  charge  of  negligence 
against  a  defendant,    there  must  be  evidence  of  specific  circum- 
stances and  conditions    from  which  dereliction  of  duty  may  be 
inferred.     In  the  application  of  that  rule  to  the  case  at  bar,  the 
statement  of  a  few   additional  facts  will  serve  to  show  why  the 
plaintiff  has  failed  to  make  out  his  case. 

It  appears  that  Castile  is  a  place  where  trains  were  regularly 
inspected.    The  crew^  in  charge  of  this  train  numbered  five  men. 
The  movements  of  none   of  these  at  Castile  are  accounted  for 
except  those  of  the  plaintiflF,  who  was  engaged  in  his  duty  of  in- 
specting the  train,    and    of  another  brakeman  who  was  busy  in 
helping  to  turn  the   detached  locomotive.    The  inference  is  per- 
missibfe,  if  not  necessary,  that  if  this  other  brakeman  had  not 
been  engaged  with  the  locomotive  he  would  have  assisted  in  the 
work  of  inspection    at    Castile,  and  that  he  could  have  finished 
one  side  of  the  train  while  the  plaintiff  completed  the  other  side. 
As  it  does  not  appear    whether  the  other  brakeman  was  acting 
under  specific  orders   or   in  the  general  line  of  his  duty  in  help- 
ing to  turn  the  engine,  "we  cannot  assume  that  the  defendant  was 
chargeable  with  knowledge  that  the  train  had  not  been  fully  in- 
spected at  Castile.      That  being  the  regular  place  of  inspection, 
it  was  not  to  be  anticipated  that,  in  the  ordinary  course  of  events, 
it  would  be  necessary    to  continue  at  Portage  Bridge,  only  two 
miles  distant,  an  inspection  begun  but  not  finished.    The  natural 
inference  would  be  that  full  inspection  had  been  made  at  Castile, 
and  that  none  would  be  necessary  at  Portage  Bridge,  beyond  the 
casual  oversight  which  might  be  dictated  by  prudence  at  any  stop- 
ping place.    It  is  entirely  clear  from  the  record  that  the  plaintiff, 
in  finishing  his  inspection  at  Portage  Bridge,  was  not  acting  un- 
der specific  orders,  and  the  general  rules  defining  his  duties  throw 
no  light  upon  the'  question  whether  there  was  any  such  regular 
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or  habitual  inspection  of  trains  at  that  place  as  to  charge  the  de- 
fendant with  knowledge  that  Letchworth  crossing  was  a  menace 
to  the  safety  of  brakemen.-  The  rule  promulgated  by  the  de- 
fendant imposing  upon  brakemen  the  duty  of  making  couplings, 
attending  to  brakes,  displaying  signals,  assisting  in  loading  and 
unloading  freight,  inspecting  cars,  and  doing  all  other  things 
necessary  for  the  prompt  and  safe  movement  of  trains,  is  gen- 
eral in  its  application  and  has  no  particular  significance  as  ap- 
plied to  the  conditions  which  existed  at  Portage  Bridge.  The 
plaintiff's  testimony  is  not  more  definite.  It  tends  to  show  that 
it  is  a  brakeman's  duty  at  all  times  to  see  that  his  train  is  in  good 
condition,  and  that  there  are  no  defects  in  the  brakes,  running 
gear,  or  other  appliances.  That  is  a  fact  as  to  which  there  is 
no  disagreement  in  the  testimony,  but  it  is  also  a  fact  which  must 
be  considered  in  the  light  of  practical  conditions.  It  relates  to 
the  brakeman's  general  duty  of  watchfulness  as  well  as  to  the 
regular  inspection  of  trains.  The  one  is  constant  and  extends 
over  every  fraction  of  the  journey,  while  the  other  is  usually  to 
be  exercised  only  at  designated  stations.  It  would  be  as  unjust 
to  hold  that  railroad  corporations  should  be  required  to  antici- 
pate every  possible  emergency  that  may  arise  in  the  progress  of 
trains  as  to  absolve  them  from  responsibility  for  the  unnecessary 
maintenance  of  dangerous  conditions  at  particular  places  where 
brakemen,  in  the  regular  inspection  of  trains,  are  subjected  to 
perils  which  can  be  obviated  by  the  exercise  of  reasonable  care 
and  prudence. 

The  principle  by  which  this  case  is  governed  is  so  well  settled 
and  so  generally  understood  as  to  render  the  citation  of  authori- 
ties almost  superfluous.  The  master  does  not  guarantee  the  safety 
of  his  servants.  He  is  not  required  to  furnish  them  an  absolutely 
safe  place  in  which  to  work,  but  is  simply  bound  to  exercise  rea- 
sonable care  and  prudence  in  providing  such  a  place.  He  is  li- 
able not  for  mere  error  of  judgment,  but  only  for  culpable  negli- 
gence. The  experience  of  this  unfortunate  plaintiff  has  shown 
that  under  the  peculiar  circumstances  of  this  case  the  uncovered 
opening  was  a  place  of  danger,  and  the  evidence  tends  to  show 
that  the  defect  is  one  which  can  be  remedied.  Over  against  these 
suggestions  there  is  the  stubborn  fact  that  this  farm  crossing  is 
of  the  standard  construction  in  general  use  by  the  railroads  of 
the  country,  and  that  the  defendant  has  maintained  it  for  28  years 
without  accident  or  injury  to  any  one.  The  defendant's  duty 
and  liability  are  to  be  measured,  not  in  the  light  of  plaintiff's  said 
mishap,  but  by  the  conditions  which  antedated  it.  If  the  de- 
fendant, in  the  exercise  of  reasonable  care  and  foresight,  had 
been  chargeable  with  knowledge  that  this  opening  in  its  tracks 
might  prove  to  be  a  menace  to  the  safety  of  its  employees,  the 
plaintiff  could  sustain  the  judgment  herein.  But  that  is  just 
where  his  evidence  fails.    In  that  respect  his  case  is  like  Dougan 
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T'.  Champlain  Transportation  Co.,  56  N.  Y.  1,  where  a  passenger 
slipped  under  the  gangway  rail  of  a  steamboat,  fell  overboard, 
and  was  drowned.     There  it  appeared  that  all  the  boats  plying 
upon  the  same  lake  were  constructed  in  the  same  way ;  that  they 
had  been  thus  maintained  for  many  years ;  that  no  similar  acci- 
dent had  ever  happened  before ;  and  that  the  defect  in  the  gang- 
way rail  was  one  which  could  be  cured  by  a  different  construc- 
tion.   Quite  similar  is  the  case  of  Loftus  v.  Union  Ferry  Co.  of 
Brooklyn,  84  N.  Y.  455,  460,  38  Am.  Rep.  533,  where  a  child  six 
years  old,  while  leaving  one  of  defendant's  boats,  fell  through  a 
guard  rail  and  was  drowned.    In  both  of  these  cases  the  accidents 
proved  the  dangers,  and  the  evidence  tended  to  show  that  they 
might  have  been  avoided.     But  this  court  held  that  liability  was 
not  predicable  upon  the  accidents  themselves,  and  that  the  real 
question  was  whether  the  defendants  ought  to  have  foreseen  the 
dangers.      In  discussing  that  point  in  the  Loftus  Case,   Judge 
Andrews  said:    "But  the  facts  rebut  any  inference  of  negligence 
on  this  ground.    The  company  had  the  experience  of  years,  cer- 
tifying to  the  sufficiency  of  the  guard.    That  it  was  possible  for 
a  child,  or  even  a  man,  to  get  through  the  opening,  was  apparent 
enough.    But  that  this  was  likely  to  occur  was  negatived  by  the 
fact  that  multitudes  of  persons  had  passed  over  the  bridge  with- 
out the  occurrence  of  such  a  casualty."     Laffin  v,   Buffalo  & 
South  Western  R.  R.  Co.,  106  N.  Y.  136,  141,  12  N.  E.  599,  60 
Am.  Rep.  433,  and  Burns  v.  Old  Sterling  I.  &  M.  Co.,  188  N. 
Y.  175,  184,  80  N.  E.  927,  are  familiar  illustrations  of  the  same 
rule.     In  all  such  cases  the  question  of  liability  depends,  not 
upon  what  can  be  seen  by  everybody  after  the  happening  of  an 
accident,  but  by  what  the  party  sought  to  be  held  responsible 
should  have  known  or  anticipated  before  the  occurrence.     So 
long  as  an  employer  is  not  an  insurer,  his  liability  must  depend 
upon  his  exercise  of  that  degree  of  care  which  would  suggest 
itself  to  the  mind  of  the  ordinary  man  of  average  caution  and 
prudence  under  conditions  which  prevail  before  any  accident  has 
happened.    We  think  that  the  defendant,  judged  by  that  stand- 
ard, has  not  been  shown  to  be  guilty  of  culpable  negligence. 

The  judgment  should  be  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 

Chase,  J.  (dissenting).  The  plaintiff,  while  in  the  per- 
formance of  his  duty  as  a  rear  brakeman  on  a  freight  train  of 
the  defendant,  fell  to  the  roadway  of  an  underground  farm 
crossing  through  an  opening  between  the  east  and  west  bound 
tracks  of  the  defendant's  railroad  and  received  serious  injuries 
for  which  he  seeks  to  recover  in  this  action. 

The  general  plan  of  the  farm  crossing  was  one  common  in 
railroad  construction.  A  roadway  12  or  15  feet  wide  was  car- 
ried across  and  under  the  railroad  tracks   18  feet  below  their 
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level.  Stone  abutments  were  erected  on  either  side  of  such 
roadway,  and  on  such  abutments  were  placed  stringers  on  which 
the  ties  and  then  the  rails  were  laid.  Such  construction  left 
an  open  space  between  the  two  sets  of  tracks,  which  was  about 
3  feet  wide  and  extended  over  the  crossing.  The  plaintiff  at 
the  time  of  the  accident  was  employed  on  an  east-bound  train 
consisting  of  80  loaded  cars.  The  farm  crossing  in  question  is 
less  than  one-half  mile  westerly  of  Portage  Bridge  over  the 
Genesee  river.  Castile  is  a  station  about  4  miles  westerly  of 
Portage  Bridge.  The  train  upon  which  the  defendant  was  em- 
ployed reached  Castile  about  1 :30  o'clock  in  the  morning.  It 
there  stopped,  and  one  of  the  two  engines  drawing  the  train 
was  detached  and  turned  upon  a  turntable  preparatory  to  being 
used  to  assist  in  pushing  the  train  to  and  over  Portage  Bridge. 
The  head  brakeman  assisted  in  the  work  with  the  engine,  while 
the  plaintiff,  in  accordance  with  his  duty,  took  a  lantern  and 
certain  appliances  and  proceeded  to  examine  the  running  gear 
of  the  train.  He  commenced  on  the  southerly  side  of  the  train 
and  contin;.ied.  along  that  side  thereof,  swinging  his  lantern  be- 
tween the  cars  and  examining  the  running  gear  and  appliances, 
including  the  journals.  He  found  that  three  of  the  journals  on 
the  southerly  side  of  the  train  had  become  hot,  and  required  that 
the  packing  should  be  readjusted,  and  he  added  oil  from  an  oil 
can  which  he  carried.  When  he  had  finished  inspecting  the 
southerly  side  of  the  train,  it  was  about  to  start,  and  he  got  upon 
the  engine  and  rode  thereon  until  the  train  reached  the  regular 
stopping  place  immediately  west  of  Portage  Bridge.  The  bridge 
at  that  point  has  but  one  track,  and  there  is  a  general  rule  of 
the  defendant  that  all  trains  must  stop  before  proceeding  over 
the  Portage  Bridge,  and  there  is  also  a  water  spout  near  the 
bridge  from  which  water  is  taken  for  the  engine.  When  this 
train  stopped  at  Portage  Bridge,  the  plaintiff  started  on  the 
northerly  side  thereof,  walking,  as  he  was  required  to  do,  between 
the  two  tracks  inspecting  the  cars  from  the  northerly  side  as  he 
had  done  at  Castile  on  the  southerly  side.  Before  he  left  Castile 
he  knew  from  a  particular  odor  that  there  was  a  heated  journal  or 
journals  on  the  northerly  side  of  the  train.  In  proceeding  west- 
erly with  his  inspection  of  the  northerly  side  of  the  train  he 
found  a  journal  about  35  cars  from  the  engine  that  was  heated, 
and  with  a  peculiar  hook  he  made  what  he  called  a  "pocket" 
about  the  journal  and  filled  it  with  oil.  As  he  was  doing  so,  the 
train  started  and  proceeded  easterly.  He  had  placed  his  lantern 
upon  the  ground  while  he  was  repacking  the  journal.  It  had 
fallen  on  its  side  and  the  light  had  gone  out.  He  walked  with  the 
train  four  or  five  steps  to  complete  the  work  that  he  was  doing. 
He  then  turned  and  picked  up  his  lantern  and  lighted  it,  put  it 
on  his  arm,  and  picked  up  his  other  appliances  and  turned  west- 
erly, intending  to  get  upon  the  train  and  proceed  with  it,  as  lie 
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knew  that  the  next  stopping  place  was  about  15  miles  easterly, 
and  he  took  a  few  steps  to  the  westerly,  watching  the  journals 
of  the  cars  by  the  light  of  h's  lantern  as  they  passed,  he  fell  into 
the  open  space  between  the  tracks,  as  stated. 

The  rules  of  law  applicable  to  this  case  are  simple  and  well 
know^n.  It  is  not  necessary  to  state  them.  The  plan  or  construc- 
tion of  the  farnrcrossing  is  not  in  controversy.  The  question  to 
be  determined  is  whether  the  defendant,  under  the  circumstances 
disclosed  in  this  case,  was  negligent  in  leaving  said  space  open 
and  imcovered.  It  was  entirely  practical  to  cover  it  by  the  use 
of  timbers  and  planking.  It  appears  that  it  is  the  usual  custom 
to  cover  similar  openings  when  they  are  within  yard  limits  where 
switching  of  cars  and  the  making  up  of  trains  is  a  common  oc- 
currence, and  it  also  appears  that  it  is  not  the  custom  of  rail- 
roads generally  to  cover  similar  openings  along  the  line  of  their 
roads  where  the  trainmen  are  not  required  to  walk  between  the 
tracks  for  the  inspection  of  their  trains  or  for  any  purpose  ex- 
cept in  cases  where  the  train  is  there  stopped  and  held  for  some 
unforeseen  and  unusual  reason.  One  of  the  witnesses  called  by 
the  defendant  as  an  expert,  referring  to  the  space  between  the 
tracks,  testified:  "When  it  is  necessary  Jor  trainmen  to  pass 
back  and  forward  daily  and  several  times  a  day,  I  regard  it  as 
necessary  to  cover  them."  I  think  that  the  evidence  discloses 
a  situation  at  the  farm  crossing  mentioned  which  made  the  ques- 
tion of  the  defendant's  negligence  in  failing  to  cover  the  opening 
for  the  protection  of  its  employees  a  question  of  fact.  It  ap- 
pears, as  I  have  stated,  that  every  train  was  required  to  stop  be- 
fore crossing  the  bridge,  and  that  the  defendant  had  there  pro- 
vided a  water  spout  from  which  water  could  be  taken  for  the  use 
of  the  engine,  and  that  it  required  10  minutes  or  more  to  take 
such  water.  It  also  appears  that  the  farm  crossing  was  within 
the  space  covered  by  an  ordinary  freight  train  while  standing 
west  of  the  bridge  in  obedience  to  the  orders  of  the  company 
and  for  the  purpose  of  taking  water.  It  further  appears  that 
there  was  a  yard-limit  sign  some  distance  west  ot  the  farm 
crossing.  It  may  be  helpful  in  considering  the  question  as  to 
the  negligence  of  the  defendant  to  refer  more  specifically  to  the 
significance  of  the  defendant's  yard  limits  at  that  point. 

Within  the  yard  limits  of  a  yard  where  switching  of  cars  is 
done  and  trains  are  made  up  there  are  special  rules  to  govern  the 
different  employees  therein.  The  yard  limits  at  Portage  Bridge 
are  very  significant,  but  switching  was  not  ordinarily  done  within 
such  yard  limits,  and  trains  were  not  made  up  there,  except  that 
there  was  one  switch  therein  upon  which  crippled  or  disabled 
cars  could  be  placed  if  found  in  the  train  when  it  was  standing 
there  prior  to  crossing  the  bridge  and  while  taking  water.  The 
yard  limits*  were  there  established  because  every  train  was  com- 
pelled to  stop  before  crossing  the  bridge,  and  also  because  tlicy 
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might  stand  there  for  10  or  15  minutes  for  the  purpose  of  tak- 
ing water.  The  yard  limits  there  meant  to  every  trainman  upon 
trains  approaching  such  yard  limits  that  they  should  have  their 
trains  under  control  to  avoid  a  collision  in  view  of  the  fact  that 
it  was  always  possible  that  a  train  would  there  be  standing  upc»n 
the  tracks.  Because  such  yard  limits  were  there  established  it 
was  not  necessary  for  the  rear  brakeman  when  his  train  stopped 
to  go  back  to  signal  a  possible  approaching  train.  If  a  train 
stopped  on  the  tracks  of  the  defendant  at  any  point  outside  of 
yard  limits,  it  was  the  duty  of  the  rear  brakeman  to  proceed  on 
the  track  back  of  the  train  with  a  signal  for  the  purpose  of  pro- 
tecting his  train  from  collision  from  the  rear,  and  he  could 
not,  therefore,  inspect  the  running  gear  and  apparatus  of  his 
train  at  that  time.  It  is  not  to  be  presumed,  therefore,  that 
trainmen  will  be  required  to  run  along  the  sides  of  their  train 
at  points  upon  the  road  where  they  Vio  not  stop  except  in  case 
of  accident  or  unforeseen  circumstances.  The  space  between 
the  tracks  over  the  farm  crossing  in  question  was  di recti}' 
in  the  path  that  the  plaintiff  as  a  brakeman  was  required 
to  travel  in  doing  the  work  that  he  was  required  to  do.  It 
appears  without  confradiction  that  it  is  not  a  brakeman's  duty 
to  inspect  the  running  gear  of  his  train  every  time  it  stops,  but 
that  it  is  his  duty  to  inspect  the  running  gear  at  certain  stops 
that  are  made  under  general  orders  including  the  stop  at  Portage 
Bridge.  When  stops  are  made  outside  of  yard  limits,  the  time 
of  the  brakeman  is  wholly  taken  up  in  protecting  the  train  from 
collisions;  but  in  cases  where  a  stop  is  made  by  general  order 
and  within  yard  limits  their  time  is  not  so  employed. 

The  defendant's  superintendent  for  that  part  of  its  road,  in- 
cluding the  yard  limits  at  Portage  Bridge,  testified:  "The  con- 
ductor and  his  men  are  required  to  look  over  the  wheels  and  the 
running  gear  of  their  trains  whenever  they  stop  long  enough 
at  any  one  point  to  permit  its  being  done.  That  inspection  us- 
ually takes  place  at  points  where  the  engine  or  engines  stop  for 
water." 

The  testimony  of  the  superintendent  that  I  have  just  quoted^ 
read  with  the  testimony  of  the  defendant's  expert  from  which 
I  have  also  quoted,  is  express  authority  for  the  conclusion  of  the 
jury  that  it  was  negligence  in  the  defendant  not  to  cover  such 
opening.  On  this  particular  train  there  were  five  men  in  the 
train  crew.  At  Castile  the  engineer  and  fireman  were  engaged 
on  their  engine — the  conductor  and  head  brakeman  were  as- 
sisting in  the  work  of  the  second  engine,  and  it  left  the  plaintiff 
alone  to  inspect  the  train.  When  he  left  Castile  he  knew  that 
the  running  gear  at  some  point  on  the  north  side  of  the  train 
needed  attention,  and  the  attention  which  he  gave  it  while  the 
train  was  stopping  at  the  bridge  was  in  his  immediate  line  of 
duty.    A  hot  journal,  unless  cared  for,  may  result  in  so  burning  out 
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the  bearings  as  to  wreck  the  train.  If  the  plaintiff,  under  the 
circumstances  disclosed,  had  not  inspected  the  north  side  of  the 
train  as  he  did  while  it  was  standing  at  the  bridge,  he  would 
have  been  negligent  in  the  performance  of  his  duty. 

The  trial  court  was  right  in  submitting  to  the  jury  the  ques- 
tion whether,  under  the  circumstances  disclosed,  it  was  not  the 
duty  of  the  defendant  to  cover  the  oj>ening  between  the  tracks 
in  the  yard  limits  at  Portage  Bridge  the  same  as  it  covered  similar 
openings  in  its  yard  limits  where  cars  are  switched  and  trains 
made  up. 

This  court  has  frequently  held  that  a  defendant's  negligence 
was  a  question  of  fact  in  cases  where  the  particular  circumstances 
did  not  show  a  greater  duty  toward  railroad  employees  than  is 
shown  in  this  case.  Plank  v.  N.  Y.  C.  &  H.  R.  R.  R.  Co.,  60 
X.  Y.  607;  Fredenburg  v.  Northern  C.  R.  Co.,  114  N.  Y.  582, 
21  X.  E.  1049,  11  Am.  St.  Rep.  697. 

The  question  of  the  plaintiff's  contributory  negligence  and  of 
his  assumption  of  the  risk  are  questions  of  fact.  Plank  v,  N. 
Y.  C.  &  H.  R.  R.  R.  Co.,  supra;  Wallace  v.  Central  Vermont 
R.  R.  Co.,  138  N.  Y.  302,  33  N.  E.  1069;  Labor  Law,  §'202, 
formerly  section  3,  c.  600,  Laws  1902 ;  Guilmartin  v,  Solvay  Proc- 
ess Co.,  189  N.  Y.  490,  82  N.  E.  725 ;  Clark  v.  N.  Y.  C.  &  H. 
R.  R.  R.  Co.,  191  N.  Y.  416,  84  N.  E.  397. 

The  judgment  should  be  affirmed,  with  costs. 

CuLLEN,  C.  J.,  and  Haight  and  Willard  Bartlett,  JJ.,  con- 
cur with  Werner,  J.  Hiscock,  J.,  concurs  with  Chase,  J. 
Vann,  J.,  not  sitting. 

Judgment  reversed,  etc. 

36RRR— 16 
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Louisville  &  N.  R.  Co.  v.  Troutman. 

(Court  of  Appeals  of  Kentucky,  April  26,  1910.) 
[127  S.  W.  Rep.  474.] 

Railroads — ^Construction — Farm  Crossings — Statutes. — Where  a  rail- 
road cut  plaintiff's  farm  into  two  parts,  an  arrangement  entered  into 
by  the  railroad  company  with  an  adjoining  landowner  that  plaintiff 
might  use  his  crossing,  which  would  necessitate  plaintiffs  traveling 
half  a  mile  each  way  to  cross  the  railroad  track  to  get  to  his  land, 
which  he  desired  to  use,  when  if  he  went  by  a  direct  route  from  his 
house  it  would  only  be  a  short  distance,  was  not  a  compliance  with  the 
railroad's  charter,  requiring  that,  where  it  was  necessary  to  pass 
through  the  land  of  any  person,  the  railroad  should  provide  proper 
wagon  ways  across  the  railroad. 

Railroads — Construction — Farm  Crossings — Charter  Obligation.— A 
railroad's  charter  duty  to  furnish  farm  crossings  was  a  continuing  ob- 
ligation, which  was  enforceable  by  the  landowner  whenever  the  nece>- 
sity  therefor  arose. 

Appeal  from  Circuit  Court,  Bullitt  County. 

Action  by  H.  F.  Troutman  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.    Affirmed. 

L.  A,  Faurcst,  Benjamin  D.  War  field,  and  Chas.  H.  Moorman, 
for  appellant. 
/.  F,  Cotnbs,  for  appellee. 

HoBSON,  J.  H.  F.  Troutman  owns  a  farm  in  Bullitt  county, 
containing  about  200  acres.  Forty  acres  of  the  tract  lies  on 
the  east  side  of  the  Louisville  &  Nashville  Railroad,  and  1^^ 
on  the  west  side.  The  charter  of  the  Louisville  &  Nashville 
Company  among  other  things  provides  that,  "where  it  shall  be 
necessary  to  pass  through  the  land  of  any  person,  it  shall  also 
be  their  duty  to  provide  for  such  person  proper  wagon  ways 
across  said  railroad  from  one  part  of  the  land  to  the  other; 
and  if  said  company  shall  fail  to  provide  proper  wagon  ways 
across  said  road,  as  provided  in  this  section,  it  shall  be  lawful 
for  any  person  to  sue  said  company  and  be  entitled  to  such 
damage  as  a  jury  may  think  him  or  her  entitled  to  for  such 
neglect."  Construing  this  provision,  this  court  held  in  Louis- 
ville &  Nashville  Railroad  Company  v.  Emerson,  125  Ky.  104, 
100  S.  W.  863,  that  the  duty  to  provide  proper  wagon  ways 
across  the  railroad  is  continuous,  and  that  the  crossings  must 
be  provided  as  the  changed  conditions  make  them  necessan-. 
The  house  on  Troutman's  tract  was  west  of  the  railroad,  and 
there  was  no  crossing  on  the  land,  so  that  he  could  get  from  one 
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side  of  the  railroad  to  the  other.  He  applied  to  the  railroad 
company  to  put  him  in  a  crossing  opposite  the  *  house.  The 
company  sent  out  one  of  its  engineers,  who  told  Troutman  that 
the  point  he  had  selected  was  not  a  good  place  for  a  crossing, 
owing  to  the  fact  that  the  road  was  there  on  a  fill,  and  there 
would  be  danger  of  teams  stalling  in  going  up.  He  and  Trout- 
man  then  agreed  on  the  location  of  the  crossing  1,760  feet 
south  of  milepost  20.  The  railroad  company  entered  into  a 
contract  with  John  Newman,  who  had  a  crossing  at  the  north 
line  of  Troutman's  land,  by  which  Newman  agreed  with  the 
raikoad  company  that  the  persons  owning  the  Troutman  tract 
might  use  his  crossing.  This  crossing  is  967  feet  south  of  mile- 
post  20,  or  793  feet  north  of  the  point  where  it  was  agreed  be- 
tween the  engineer  and  Troutman  the  crossing  might  be  placed. 
The  company  refused  to  put  in  the  crossing  on  Troutman's 
land,  claiming  that  by  the  agreement  with  Newman  it  had  pro- 
vided him  a  proper  wagon  w^ay  across  the  railroad  from  one 
part  of  the  land  to  the  other.  Troutman  brought  this  suit  to 
require  it  to  put  in  the  crossing  and  to  recover  damages  for 
its  failure  to  do  so.  On  the  trial  of  the  case  the  circuit  court 
entered  a  judgment  in  his  favor,  fixing  the  damages  at  $45. 
From  this  judgment  the  railroad  company  appeals. 

According  to  the  evidence  it  is  about  one-half  mile  from 
Troutman's  house  to  the  Newman  crossing.  To  cultivate  or  use 
in  any  way  the  greater  part  of  the  40  acres  that  lies  on  the  east 
side  of  the  railroad,  Troutman  must  go  up  the  railroad  a  half 
mile,  there  cross  it,  and  then  come  back  about  a  half  mile  to  the 
land  he  wishes  to  use,  when  if  he  went  in  a  direct  route  from 
the  house  to  the  land  it  would  be  only  a  short  distance.  The 
circuit  court  did  not  err  in  holding  that  this  was  not»  within 
the  meaning  of  the  statute,  a  proper  wagon  way  across  the  rail- 
road from  one  part  of  the  land  to  the  other.  Such  a  way  would 
so  far  impair  the  use  of  the  land  on  the  east  of  the  railroad 
as  to  make  its  cultivation  or  grazing  as  a  pasture  impracticable, 
except  at  great  loss  of  time  and  labor.  The  statute  was  in- 
tended to  require  that  such  crossings  as  were  reasonably  nec- 
essary for  the  fair  use  of  the  land  should  be  put  in.  The  land  has 
heretofore  been  in  timber,  and  therefore  the  question  of  the 
crossing  did  not  arise;  but,  now  that  the  land  is  cleared  and 
occupied  as  a  residence,  a  different  condition  is  presented,  and 
the  owner  is  entitled  to  a  reasonable  wagon  way  from  one  part 
of  his  land  to  the  other.  To  require  Troutman  to  go  upon 
the  crossing  of  Newman,  and  then  follow  the  county  road  back 
to  his  land,  vvould  be  to  furnish  him  a  crossing  not  contemplated 
hy  the  statute.  The  statute  contemplates  that  the  crossing  shall 
be  from  one  part  of  the  land  to  the  other. 

Judgment  affirmed. 
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Jones  v.  Pennsylvania  R.  Co.  et  aL 

(Court  of  Errors  and  Appeals  of  New  Jersey,  Feb.  28,  1910.) 

[75  Atl.  Rep.  907.] 

Railroads — Duty  to  Warn  Travelers  at  Crossing— Delegation  of 
Performance. — The  duty  imposed  by  law  upon  a  railroad  company  to 
exercise  care  about  warning  travelers  at  a  crossing  cannot  be  evaded 
by  delegating  its  performance  to  others. 

Trial — ^Verdict. — After  the  trial  of  an  action  of  tort  brought  against 
two  defendants,  the  jury,  having  retired  to  consider  of  their  verdict, 
returned  into  court  and  delivered  the  verdict  to  the  deputy  clerk  (the 
judge  being  absent).  Being  asked  if  they  had  agreed,  they  responded 
in  the  affirmative,  and  that  the  foreman  would  speak  for  them.  Th« 
foreman  then  declared  that  the  jury  found  the  defendants  guilty,  and 
assessed  the  damages,  $3,000  against  one  defendant,  and  $3,000  against 
the  other  defendant  (naming  them).  The  deputy  clerk  thereupon  said 
to  the  jury:  **GentIemen,  hearken  to  your  verdict  as  the  court  has  or- 
dered it  recorded;  you  find  the  defendants  [naming  them]  guilty,  and 
assess  the  damages  of  the  plaintiff  at  the  sum  of  $6,000" — and  to  this 
the  jury  all  agreed.  Held,  the  assent  of  the  jury  to  the  statement  of 
their  verdict  as  formulated  by  the  deputy  clerk  sufiiciently  showed  that 
their  assessment  of  damages  was  $6,000,  and  not  $3,000,  and  warranted 
the  entry  of  judgment  against  both  defendants  for  the  larger  sum. 

(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Camden  County. 

Action  by  Mollie  E.  Jones  against  the  Pennsylvania  Railroad 
Company  and  another.  Judgment  for  plaintiff,  and  the  men- 
tioned defendant  brings  error.    Affirmed. 

Gaskill  &  Gaskill,  for  plaintiff  in  error. 
Wescott  &  Wescott,  for  defendant  in  error. 

Pitney,  Ch.  The  plaintiff,  while  riding  as  a  passenger  upon 
a  street  railway  car  in  the  city  of  Camden  operated  by  the 
Public  Service  Corporation,  was  injured  in  a  collision  that  oc- 
curred between  that  car  and  a  railroad  train  operated  by  the 
Pennsylvania  Railroad  Company.  To  recover  her  damages  she 
sued  both  companies  jointly.  The  action  resulted  in  a  judg- 
ment in  favor  of  the  plaintiff  and  against  both  defendants.  The 
Pennsylvania  Railroad  Company  alone  prosecutes  this  writ  of 
error. 

The  only  questions  raised  are:  (1)  Whether  the  trial  court 
erred  in  refusing  motions  for  nonsuit  and  for  direction  of  a 
verdict  in  favor  of  the  plaintiff  in  error ;  and  (2)  whether  the 
court  erred  in  refusing  a  motion  subsequently  made  for  arrest 
of  judgment  and  award  of  a  venire  de  novo,  this  motion  being 
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based  upon  an  alleged  irregularity  in  the  taking  and  recording 
of  the  verdict. 

The  first  question  turns  upon  whether  there  was  any  evidence 
of  negligence  on  the  part  of  the  plaintiff  in  error.  The  bills 
of  exception  disclose  that  at  the  place  in  question  the  tracks  of 
the  Pennsylvania  Railroad  Company  cross  the  street  at  grade, 
and  that  at  the  time  of  the  collision  this  company  was  engaged 
in  construction  work  preparatory  to  the  elevation  of  its  tracks. 
The  grade  crossing  was  still  in  use,  and  was  guarded  by  gates 
so  far  as  the  principal  tracks  were  concerned.  But  there  was 
a  temporary  construction  track  that  ran  along  outside  of  the 
gates,  and  on  that  side  from  which  the  street  car  approached. 
On  each  side  of  the  crossing  the  retaining  wall  of  the  pro- 
posed railroad  embankment  had  been  constructed  to  a  sufficient 
height,  and  near  enough  to  the  street  railway  tracks  to  seriously 
interfere  with  the  view  of  approaching  railway  trains  by  the 
motormen  operating  the  street  cars.  The  negligence  attributed 
to  the  plaintiff  in  error  consisted  in  this:  That  a  train  was 
backed  down  along  the  construction  track  to  and  over  the  cross- 
ing without  giving  proper  warning  to  travelers  upon  the  street 
(including  the  motorman  of  the  street  railway  car,  in  which 
plaintiff  was  riding),  and  without  guarding  the  construction 
track  by  gates  or  giving  adequate  danger  signals. 

The  statute  prescribes  an  audible  signal  to  be  sounded  by  ev- 
ery engine  approaching  a  grade  crossing  of  a  highway,  beginning 
at  a  distance  of  300  yards  from  the  crossing.  P.  L.  1903,  p. 
663,  §  35.  An  audible  signal  of  such  duration  was  rendered 
impracticable  by  the  fact  that  the  train  in  question  started  from 
a  point  much  less  than  300  yards  from  the  crossing.  But  this 
fact,  while  not  dispensing  with  the  giving  of  such  audible  signal 
as  was  practicable  in  the  circumstances,  tended  to  show  that 
some  precaution  besides  an  audible  signal  was  called  for.  For 
this  reason,  ind  because  the  evidence  warranted  a  finding  that 
the  railroad  company  had  itself  created  a  situation  of  extraor- 
dinary danger  at  this  crossing,  the  jury  might  very  reasonably 
conclude  that  the  exercise  of  reasonable  care  for  the  safety  of 
travelers  upon  the  street  required  the  railroad  company  to  em- 
ploy a  flagman,  or  install  gates  for  the  construction  track.  Penna. 
R.  R.  Co.  V,  Matthews,  36  N.  J.  Law,  531 ;  D.  L.  &  W.  R.  R. 
Co.  V,  Shelton,  55  N.  J.  Law,  342,  26  Atl.  937. 

It  appears  that  the  plaintiff  in  error  contented  itself  (so  far 
as  safeguarded  the  construction  track  jwas  concerned)  with 
contributing  to  the  employment  by  the  street  railway  company 
of  a  man  (Carney  by  name)  whose  duty  it  was  to  signal  to  ap- 
proaching street  cars  when  danger  was  to  be  apprehended  from 
an  approaching  railroad  train.  It  is  unnecessary  to  say  that 
the  fact  that  the  railroad  company  employed  such  a  man,  or 
contributed  to  his  employment,  is  not  sufficient  to  exonerate  that 
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company.  The  duty  of  taking  care  to  warn  travelers  at  a  rail- 
road crossing  is  one  that  cannot  be  evaded  by  delegating  its 
performance  to  others.  See  1  Thomp.  Xegl.  §  665.  There  was 
evidence  from  which  the  jury  might  reasonably  infer  that  this 
employee  was  negligent;  that  although  he  gave  a  warning  to 
the  approaching  street  car,  it  was  so  tardily  given  as  to  be  of 
no  service.  Therefore,  upon  the  evidence,  negligence  was  at- 
tributable to  the  railroad  company  in  failing  to  exercise  care 
to  warn  the  motorman  of  the  street  car  that  the  construction 
train  was  approaching ;  and  this;  irrespective  of  whether  the  man 
Carney  was  properly  to  be  deemed  the  agent  of  the  railroad 
company.  The  fact  that  the  evidence  tended  clearly  to  show 
that  the  Public  Service  Corporation  was  Hkewise  negligent  of 
course  does  not  debar  the  plaintiff  her  action.  It  results  that 
there  was  no  error  in  refusing  the  motions  for  nonsuit  and  for 
direction  of  a  verdict. 

The  sole  remaining  attack  upon  the  judgment  is  rested  upon 
the  refusal  of  the  motion  made  for  arrest  of  judgment  and 
award  of  a  venire  de  novo.  This  motion  was  based  upon  the 
alleged  ground  that,  while  the  jury  in  fact  rendered  two  verdicts, 
viz.,  one  against  each  of  the  defendants,  and  for  $3,000  each, 
the  deputy  clerk  of  the  court  (who  received  the  verdict  in  the 
absence  of  the  judge)  arbitrarily  entered  a  joint  verdict  for 
$6,000  against  both  defendants.  Passing  by  the  question 
(stirred,  but  not  fully  argued)  whether  the  error  alleged  in  this 
regard  is  reviewable  by  writ  of  error  (see  Davis  v.  Township 
of  Delaware,  41  N.  J.  Law,  55;  Id.,  42  N.  J.  Law,  513,  and 
cases  cited),  an  examination  of  the  bill  of  exceptions  upon 
which  the  present  attack  is  based  convinces  us  that  there  was 
no  judical  error  in  the  refusal  of  the  motion  referred  to. 

The  moving  party  (now  plaintiff  in  error)  undertook  to  show 
the  facts  upon  which  the  motion  was  based,  by  evidence  taken 
viva  voce  before  the  judge  of  the  circuit  court.*  From  this 
evidence  it  appeared  that  at  the  conclusion  of  the  trial  the  jury 
retired  to  consider  of  their  verdict;  that  upon  their  return,  the 
trial  judge  being  absent,  the  deputy  clerk  proceeded  to  take  the 
verdict;  that  he  called  the  roll  of  jurymen,  and  asked  them  if 
they  had  agreed  upon  the  verdict,  to  which  they  responded  in 
the  affirmative,  and  said  that  the  foreman  would  speak  for  them. 
The  foreman,  being  asked,  declared  that  the  jury  found  the  de- 
fendants guilty,  and  assessed  the  damages,  $3,000  against  the 
Pennsylvania  Railroad  Company,  and  $3,000  against  the  Public 
Service  Corporation.  Thereupon  the  clerk  said  to  the  jury: 
^'Gentlemen,  hearken  to  your  verdict  as  the  court  has  ordered 
it  recorded ;  you  find  the  defendants,  the  Pennsylvania  Railroad 
Company  and  the  Public  Service  Corporation,  guilty,  and  assess 
the  damages  of  the  plaintiff  at  the  sum  of  $6,000" — and  to  this 
the  jury  all  agreed  and  the  verdict  was  so  recorded,  and  judg- 
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ment  rendered  against  the  two  defendants  jointly  for  $6,000 
damages. 

It  is  clear,  we  think,  that  the  court  below  properly  held  that 
the  verdict  as  thus  recorded  was  the  verdict  intended  to  be 
rendered  and  actually  rendered  by  the  jury.  The  function  of 
the  jury  in  such  a  case  is  twofold :  First,  to  pass  upon  the  issue, 
guilty  or  not  guilty ;  and,  secondly,  if  they  find  the  defendant 
or  defendants  guilty,  they  are  to  assess  the  damages  of  the 
plaintiff.  It  is  no  part  of  the  jury's  duty  to  apportion  the 
damages  as  between  two  defendants  in  an  action  of  tort.  In 
the  case  at  hand,  therefore,  the  deputy  clerk  was  confronted 
with  the  question  whether  by  the  utterance  of  the  foreman  it 
was  intended  to  say  that  the  damages  were  $3,000,  or  that  the 
damages  were  $6,000,  of  which  each  defendant  should  pay 
$3,000.  The  query  that  he  put,  and  the  assent  of  the  jury  to  it, 
sufficiently  showed  that  their  assessment  of  damages  was  $6,000, 
and  not  $3,000,  and  warranted  the  entry  of  the  verdict  and 
judgment  accordingly. 

No  error  being  found,  the  judgment  should  be  affirmed. 


Clark  v,  St.  Louis  &  S.  F.  R.  Co. 

(Supreme  Court  of  Oklahoma,  Sept.  14,  1909.) 

[108  Pac.  Rep.  361.] 

(Syllabus  by  the   Court.) 

Negligence — Question  for  Jury. — When  the  evidence  is  conflicting, 
or  when  the  facts  are  undisputed,  but  different  minds  might  reasonably 
draw  different  conclusions  from  them,  the  question  of  negligence  is  al- 
ways for  the  jury. 

Kailroads— Crossing  Accidents — Question  for  Jury — Negligence. — 
In  an  action  to  recover  damages  for  alleged  negligence,  whereby  the 
plaintiff  was  injured  at  a  railroad  crossing,  it  appeared  that  the  plain- 
tiff at  the  time  of  the  accident  was  driving  north  on  a  street  in  a  vil- 
lage towards  the  railroad  crossing  in  a  farm  wagon  covered  with  a 
wagon  sheet,  the  corners  of  the  sheet  being  tied  down  at  each  end. 
At  the  point  of  collision  the  railroad  track  runs  east  and  west,  the 
street  running  north  and  south.  The  plaintiff  was  driving  a  team  of 
gentle  horses,  and  was  traveling  about  three  or  four  miles  an  hour, 
-^s  he  approached  within  about  50  feet  of  the  crossing,  he  stooped  for- 
^'ard,  looked  up  and  down  the  track,  and  listened  for  approaching 
Stains,  but  did  not  see  or  hear  any;  that  from  the  place  where  he 
looked  and  listened  he  could  see  the  track  to  the  east,  the  direction 
from  which  the  train  was  coming,  for  a  distance  of  500  or  600  feet,  the 
view  beyond  that  being  obstructed  by  a  section  house  which  stood  east 
of  the  street  on  which  he  was  traveling  and  near  the  track;  that  after 
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he  looked  and  listened  he  sat  down  on  the  wagon  seat,  which  was  18  or 
20  inches  under  the  wagon  sheet,  and  drove  on  towards  the  crossing 
in  an  ordinary  walk;  and  continued  at  this  pace  until  his  wagon  was 
struck  by  the  train;  that  he  knew  the  crossing  was  there,  having 
crossed  it  several  times  before;  that  his  hearing  and  eyesight  are 
fairly  good;  that  before  the  accident  the  bell  of  the  engine  did  not 
ring,  neither  did  the  whistle  blow;  that  he  did  not  see  any  part  of  the 
train  or  engine,  and  did  not  know  there  was  a  train  approaching  until 
he  was  struck;  that  the  train  was  about  2J^  hours  late  and  was  run- 
ning at  the  rate  of  30  or  40  miles  an  hour,  and  no  effort  was  made  to 
stop  it  before  the  collision  occurred.  Held,  that  the  questions  of  neg- 
ligence on  the  part  of  the  defendant,  and  contributory  negligence  on 
the  part  of  the  plaintiff,  were  questions  of  fact  for  the  jury,  and  it 
was  error  for  the  court  below  to  sustain  a  demurrer  to  such  evidence. 
Negligence — Last  Clear  Chance."^ — The  doctrine  of  last  clear  chance 
is  recognized  by  the  courts,  as  an  exception  to  the  general  rule  that 
the  contributory  negligence  of  the  person  injured  will  bar  a  recovery, 
without  reference  to  the  degree  of  negligence  on  his  part,  and  under 
this  exception  to  the  rule  the  injured  person  may  recover  damages  for 
an  injury  resulting  from  the  negligence  of  the  defendant,  although  the 
negligence  of  the  injured  person  exposed  him  to  the  danger  of  the  in- 
jury sustained,  if  the  injury  was  more  immediately  caused  by  the 
want  of  care  on  the  defendant's  part,  to  avoid  the  injury,  after  dis- 
covering the  peril  of  the  injured  person. 

(Additional  Syllabus  by  Editorial  Staff.) 
Railroads — Crossings — ^Duty  of  Person  Crossing^t — The  presence 
of  a  railroad  track  on  which  a  train  may  at  any  time  pass  is  notice  of 
danger  to  such  an  extent  that  it  is  the  duty  of  a  person  about  to  cross 
the  track  on  a  public  highway  to  exercise  caution  in  so  doing,  and  to 
stop,  look,  and  listen  before  crossing,  and  it  is  negligence  per  se  to 
omit  such  ordinary  precautions. 

Railroads — Crossing  Accidents— Last  Clear  Chance — Application  of 
Doctrine4 — Where  there  was  no  evidence  that  the  engineer  in  charge 
of  a  train  which  struck  plaintiff  at  a  crossing  discovered  plaintiffs 
peril  until  the  accident,  the  doctrine  of  last  clear  chance  does  not  ap- 

♦For  the  authorities  in  this  series  on  the  subject  of  the  "last  clear 
chance"  doctrine,  see  last  foot-note  of  Powers  v.  Des  Moines  City 
Ry.  Co.  (Iowa),  34  R.  R.  R.  597,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  597; 
first  foot-note  of  Bourrett  v.  Chicago  &  N.  W.  Ry.  Co.  (Iowa),  34  R. 
R.  R.  284,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  284;  fourth  foot-note  of  Nor- 
folk &  P.  T.  Co.  V.  Forrest's  Adm'x  (Ya.),  33  R.  R.  R.  472,  56  Am.  & 
Eng.  R.  Cas.,  N.  S.,  472. 

tSee  first  foot-note  of  Garrison  v.  St.  Louis,  etc.,  Ry.  Co.  (Ark.),  34 
R.  R.  R.  543,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  543;  second  head-note  of 
Cottle  V.  New  York,  etc.,  R.  Co.  (Conn.),  34  R.  R.  R.  282,  57  Am.  & 
Eng.  R.  Cas.,  N.  S.,  282;  first  foot-note  mi  Blodgett  v.  Central  Vt.  Ry. 
Co.  (Vt),  33  R.  R.  R.  511,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  511. 

JFor  the  authorities  in  this  series  on  the  question  whether  those  in 
charge  of  trains  or  street  cars  have  the  right  to  act  on  the  assumption 
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ply,  though  the  engineer  may  have  seen  plaintiff  approaching  the 
track  in  a  covered  wagon,  the  engineer  having  a  right  to  presume  that 
a  person  so  approaching  the  track  had  not  omitted  the  ordinary  pre- 
cautions, and  would  stop  in  time  to  avoid  an  injury. 

Error  from  District  Court,  Comanche  County;  F.  E.  Gillette, 
Judge. 

Action  by  James  H.  Clark  against  the  St.  Louis  &  San  Fran- 
cisco Railroad  Company.  A  demurrer  to  the  evidence  v^as  sus- 
tained, and  plaintiff  brings  error.  Reversed*  and  remanded  for 
a  new  trial. 

/.  L.  Hamon  and  Chas,  Mitschrich,  for  plaintiff  in  error. 
R,   A.   Kleinschmidt  and   Flynn  &  Ames,   for  defendant   in 
error. 

Kane,  C.  J.  This  was  an  action  for  damages  for  personal 
injuries,  commenced  by  the  plaintiff  in  error,  plaintiff  below, 
against  the  defendant  in  error,  defendant  below,  in  the  district 
court  of  Comanche  county,  Okl.  The  petition  of  plaintiff  al- 
leged, in  substance,  that  he  was  injured  at  a  railroad  crossing 
at  the  town  of  Cache,  in  said  county,  by  a  train  of  defendant 
striking  the  wagon  in  which  he  was  driving,  and  violently  throw- 
ing him  to  the  ground.  The  negligent  acts  complained  of  were 
the  failure  of  the  employees  of  the  defendant  to  ring  the  bell 
of  its  engine,  or  whistle  for  the  crossing,  and  the  failure  of  the 
company  to  erect  a  sign  board  as  required  by  law.  The  answer 
of  the  defendant  was  a  general  denial,  and  a  plea  that  the  injury 
resulted  from  the  contributory  negligence  of  the  plaintiff.  The 
evidence  introduced  on  behalf  of  the  plaintiff  tended  to  show 
that  at  the  time  of  the  accident  he  was  driving  north  on  Fifth 
street,  towards  the  railroad  crossing  in  a  farm  wagon  covered 
with  a  wagon  sheet,  the  comers  of  the  sheet  being  tied  down 
at  each  end.  At  the  point  of  the  collision  the  railroad  track 
runs  east  and  west,  the  street  being  nearly  level  with  it.  The 
plaintiff  was  driving  a  team  of  gentle  horses,  and  was  traveling 
about  three  or  four  miles  an  hour;  that  as  he  arrived  within 
about  50  feet  of  the  crossing  he  stooped  forward,  put  his  baud 
on  the  dash  board,  looked  up  and  down  the  track,  and  listered 
for  approaching  trains;  that  from  the  place  where  he  looked 
and  listened  he  could  see  the  track  to  the  east,  the  direction  from 
which  the  train  was  coming,  for  a  distance  of  about  500  or 
600  feet,  the  view  beyond  that  being  obstructed  by  a  section 

that  persons  seen  on  or  near  tracks  will  avoid  danger  from  trains  or 
cars,  see  last  foot-note  of  Norfolk  &  P.  T.  Co.  v.  Forrests'  Adi^i'x 
(Va.),  33  R.  R.  R.  472,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  472;  second  para- 
graph of  second  foot-note  of  Wilkinson  v.  Oregon  Short  line  R.  Co. 
(Utah).  34  R.  R.  R.  360,  57  Am.  &  Eng.  R.  Cas.,  X.  S.,  360;  last  foot- 
note of  Millers  Adm'r  v.  Illinois  Cent.  R.  Co.  (Ky.),  34  R.  R.  R.  396, 
57  Am.  &  Eng.  R.  Cas.,  N.  S.,  396. 
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house  which  stood  east  of  the  street  on  which  he  was  traveling, 
and  near  the  track;  that  after  he  looked  and  listened  he  sat 
down  on  the  wagon  seat  and  drove  on  towards  the  crossing  in 
an  ordinary  walk,  and  continued  at  this  pace  until  his  wagon 
was  struck  by  the  train;  that  he  knew  the  crossing  was  there, 
having  crossed  it  several  times  before ;  that  his  hearing  and  eye- 
sight are  fairly  good;  that  before  the  accident  the  bell  of  the 
engine  did  not  ring,  neither  did  the  whistle  blow ;  that  he  did  not 
see  any  part  of  the  train  or  engine,  and  did  not  know  there  was 
a  train  approaching  until  he  was  struck ;  that  no  effort  was  made 
to  stop  the  train  by  the  trainmen  before  the  collision  occurred; 
that  the  train  was  about  234  hours  late,  and  was  running  at  the 
rate  of  30  or  40  miles  an  hour;  that  before  plaintiflF  drove  upon 
the  crossing  those  within  the  wagon  could  not  be  seen  by  those 
outside  on  account  of  the  wagon  sheet  covering  the  wagon ;  that 
the  train  consisted  of  two  passenger  coaches,  baggage  and  mail 
car,  engine  and  tender,  and  ran  about  the  length  of  the  train 
before  they  stopped  after  striking  plaintiff's  wagon;  that  the 
trainmen  could  have  seen  plaintiff's  wagon  500  or  600  feet  at 
a  distance  of  50  to  75  feet  south  of  the  crossing  on  Fifth  street, 
and  the  nearer  he  approached  the  track  the  farther  they  could 
have  seen  him.  After  the  plaintiff  rested  his  case,  the  defend- 
ant interposed  a  demurrer  to  the  evidence,  which  was  sustained 
by  the  court,  and  thereupon  the  court  excused  the  jury  and 
entered  judgment  in  favor  of  the  defendant  and  against  the 
plaintiff  for  costs.  To  review  this  judgment  the  case  is  now  in 
this  court  by  petition  in  error  and  case-made. 

There  are  but  two  questions  presented  to  this  court  for  de- 
termiiiation  :  ( 1 )  Was  the  plaintiff  guilty  of  contributory  negli- 
gence? and  (2)  if  he  was,  is  he  entitled  to  the  benefit  of  the 
doctrine  of  the  last  clear  chance?  Both  parties  agree  that  the 
gourtj  below  sustainevl  the  demurrer  to  the  evidence  upon  the 
ground  that  the  plaintiff  was  guilty  of  contributory  negligence, 
and  that  the  demurrer  to  the  evidence  was  sustained  upon  the 
authority  of  Severy  v,  C,  R.  I.  &  P.  Ry.  Co.,  6  Okl.  153,  50 
Pac.  162;  the  Supreme  Court  of  Oklahoma  territory  basing  its 
de;pision  upon  the  Houston  Case,  95  U.  S.  697,  24  L.  Ed.  542. 
and  the  Freeman  Case,  174  U.  S.  379,  19  Sup.  Ct.  763,  43  L.  Ed. 
1014.  The  plaintiff  contends  that  the  foregoing  cases  are  not  in 
point,  and,  further,  that  if  the  plaintiff  was  guilty  of  contributor}' 
negligence  the  failure  of  the  railway  company  to  attempt  to 
avoid  the  accident  when,  by  the  exercise  of  proper  care,  it  might 
have  discovered  the  perilous  situation  of  plaintiff  in  time  to  stop 
the  train  and  avert  the  calamity  was  the  proximate  cause  of  the 
injury,  and  therefore  the  plaintiff  was  entitled  to  recover  not- 
withstanding his  negligence.  In  other  words,  he  insists  that  he 
is  entitled  to  the  benefit  of  the  doctrine  of  the  last  clear  chance. 

On  the  first  proposition  we  believe  it  was  error  for  the  court 
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below  to  sustain  the  demurrer  to  the  evidence.  The  case  at  bar 
is  quite  distinguishable  from  the  cases  hereinbefore  referred 
to,  upon  which  the  judgment  of  the  court  below  was  based. 
In  all  of  those  cases  it  was  admitted  that  the  plaintiff  did  not  look 
and  listen  before  going  upon  the  track.  It  is  true  that  in  the 
Severy  Case  there  was  no  specific  finding  that  the  plaintiff  did 
not  look  and  listen,  but  Mr.  Chief  Justice  Dale,  who  delivered 
the  opinion  of  the  court,  no  doubt  inferred  from  the  answers  of 
the  jtrty  to  several  interrogatories  propounded  to  it  that  he  did 
not,  and  that  the  opinion  is  based  upon  that  theory  is  obvious 
from  the  following  language  quoted  from  the  opinion  of  the 
learned  chief  justice:  "Under  the  facts  as  established  in  this 
case,  it  appears  that  the  deceased  at  any  time  after  he  reached 
a  point  49  feet  west  of  the  crossing  might  have,  by  casting  his 
e>xs  to  the  west,  discovered  the  approach  of  the  train  which 
caused  his  death;  that  it  was  his  duty  to  have  done  so  is  too 
well  established  by  the  courts  of  this  country  to  admit  of  doubt, 
and  that  he  was  negligent  and  thoughtless  and  took  no  account 
of  the  danger  which  might  be  encountered  by  reason  -of  the 
operation  of  defendant's  train  is  plainly  apparent  from  the  facts 
of  this  case." 

It  is  well  settled  by  the  authorities  that  the  presence  of  a 
railroad  track,  upon  which  a  train  may  at  any  time  pass,   is 
notice  of  danger  to  such  an  extent  that  it  is  the  duty  of  a  person 
about  to  cross  the  track,  on  a  public  highway,  to  exercise  cau- 
tion in  so  doing  and  to  look  both  ways  for  approaching  trains, 
if  the  surroundings  are  such  as  to  admit  of  such  precautions. 
The  reason  for  this  rule  which  requires  a  traveler  to  stop,  look, 
and  listen,  before  crossing  a   railroad  track,   is,   that  by  such 
action  he  may  inform  himself  whether  a  train  is  approaching 
or  not,  the  instinct  of  self-preservation  being  sufficient  to  keep 
a  person  from  getting  in  front  of  such  a  deadly  vehicle,  when 
he  knows  it  is  approaching.     On  this  proposition  it  is  useless 
to  multiply  authorities;  the  courts  have  by  almost  uniform  de- 
cision declared  that  it  is  negligence  per  se  on  the  part  of  a 
traveler  injured  at  a  crossing  to  omit  these  ordinary  precautions 
to  protect  himself.     But  in  the  case  at  bar  it  is  admitted  that 
the  plaintiff  did  look  and  listen  when  about  50  feet  from  the 
track;  that  from  this  point  he  had  an  unobstructed  view  of  the 
track  to  the  east  for.  a  distance  of  500  or  600  feet  and  saw  no 
train;  that  beyond  that  jjoint  his  view  of  the   track  was  ob- 
structed by  the  section  house  heretofore  m8ntioned.     The  ques- 
tion then  in  this  case  is  not  whether  it  is  negligence  per  se  for 
the  plaintiff  not  to  have  looked  and  listened  before  attempting 
to  cross,  but  whether  it  was  negligence  per  se  having  once  looked 
and  listened  at  a  distance  of  about  50  feet  from  the  track  and 
"teeing  no  train  approaching  within  the  distance  of  500  or  600 
^eet,  for  which  distance  the  view  was  unobstructed,  not  to  have 


252        Vol  3d  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Clark  V,  St.  I^ouis,  etc,  R.  Co 

continued  his  vigilance  until  reaching  the  track.  We  are  not 
prepared  to  so  hold.  From  this  statement  of  facts  reasonable 
men  might  very  well  draw  different  conclusions  as  to  the  neg- 
ligence of  the  plaintiflF,  and  it  is  only  where  the  facts  are  such 
that  all  reasonable  men  must  draw  the  same  conclusion  from 
them,  that  the  question  of  negligence  is  ever  considered  as 
one  of  law  for  the  court.  Sans  Bois  Coal  Company  v,  Janeway, 
.99  Pac.  153,  an  Oklahoma  case  not  yet  officially  reported.  In 
all  lawsuits,  and  particularly  personal  injury  cases,  a  slight 
difference  between  the  exact  facts  of  cases  claimed  to  be  anal- 
ogous, makes  a  wide  difference  in  the  application  of  the  law 
of  one  case  to  the  facts  of  another.  Every  case  therefore  must 
depend  more  or  less  upon  its  own  circumstances.  As  was  said 
by  Earl,  J.,  in  KeUogg  v,  N.  Y.  C.  &  Hudson  R.  R.  Co.,  79 
N.  Y.  72,  where  counsel  was  insisting  that  that  case  fell  within 
the  rule  laid  down  in  a  previous  opinion  by  the  same  court  in 
another  case:  "It  seems  to  have  been  supposed  at  the  General 
Term  of  the  Supreme  Court  that  our  decision  in  the  case  of 
Salter  v,  Utica  &  Black  River  Railroad  Co.,  75  N.  Y.  273. 
controls  this  case.  But  without  taking  time  to  point  out  the 
differences  between  that  case  and  this,  it  is  sufficient  to  say 
that  the  facts  of  no  two  cases  are  alike.  There  are  many  cir- 
cumstances here  which  did  not  exist  in  that  case.  We  have 
laid  down  in  many  cases  the  principles  which  are  to  govern  in 
the  decision  of  this  class  of  cases.  These  general  principles  are 
to  be  applied  to  the  cases  as  they  arise,  and  in  their  application 
to  this  case  we  are  constrained  to  differ  from  the  learned  court 
below." 

The  line  of  authorities  cited  by  counsel  for  defendant  in  error 
to  the  effect  that  ordinary  care  in  approaching  railroad  crossings 
requires  the  traveler  to  look  and  listen  in  every  direction  from 
which  danger  may  be  apprehended,  are  not  in  point  here. 
Neither  are  those  to  the  effect  that  when  the  physical  facts  are 
such  that  the  plaintiff,  if  he  had  looked,  must  have  seen  the 
approaching  train,  the  court  will  disregard  the  statement  that 
he  did  look  and  failed  to  see.  The  plaintiff  in  this  case  did  look 
and  listen,  and  he  saw  everything  that  was  in  sight  on  the  track 
between  the  point  from  whence  he  looked  and  where  the  view 
of  the  track  was  obstructed  by  the  section  house.  The  question 
souarely  presented  by  the  facts  then  is.  Did  the  plaintiff,  not- 
withstanding the  fact  that  he  looked  and  listened,  fail  to  ap- 
proach the  crossing  with  the  care  and  caution  of  an  ordinarily 
prudent  man?  And  this  is  generally  a  question  for  the  jury. 
Norfolk  &  Western  Railroad  Company  v,  Burge,  84  Va.  63,  4 
S.  E.  21.  In  Moberly  v,  K.  C,  St.  J.  &  C.  B.  R.  R.  Co.,  98 
Mo.  183,  11  S.  W.  569,  the  plaintiff  approached  the  crossing, 
according  to  his  testimony,  after  9:00  p.  m.  It  was  rather  a 
cold,  moonlight  night.    He  approached  from  the  west  side.    On 
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that  side  was  a  warning  signboard,  marked  **Look  out  for  the 
Cars."  This  stood  near  the  Hannibal  &  St.  Joseph  Railroad? 
and  was  at  the  base  of  the  incline  starting  up  to  the  railroad 
track.  The  evidence  tended  to  show  that  this  was  the  most 
favorable  point  for  a  person  approaching  these  crossings  to  stop 
and  take  observations  to  ascertain  whether  any  train  was  ap- 
proaching on  either  of  said  roads.  In  the  direction  from  which 
defendant's  train  approached  this  night,  a  person  standing  under 
the  signboard  could  see  it  as  far  as  the  whistling  post  or  farther, 
which  evidence  showed  was  about  1,000  feet  from  the  crossing. 
Between  that  point  and  the  crossing,  the  railroads  made  a  curve 
towards  the  west.  The  next  best  point  of  seeing  trains  ap- 
proaching from  the  south  was  on  the  Hannibal  &  St.  Joseph 
track,  and  the  opportunities  for  so  observing  diminished  as  one 
went  east  on  account  of  this  curve,  and  brush,  weeds,  etc., 
on  the  right  of  way  of  the  tracks.  The  plaintiff's  evidence 
tended  to  show  that  trees,  brush,  weeds,  and  vines  were  so 
thick  that  the-  view  was  cut  off  so  that  one  could  not  see  an 
approaching  train  from  the  south  on  defendant's  road  for  over 
250  yards,  and  perhaps  more.  He  testified  that  he  did  stop, 
just  as  his  wagon  stood  under  the  signboard;  that  he  raised 
his  cap  from  his  ears  and  looked  in  every  direction  for  approach- 
ing trains ;  that  he  neither  saw  nor  heard  the  noise  of  one ;  that 
he  took  out  his  watch  and  saw  that  it  was  far  past  the  time  when 
the  train  on  defendant's  road  was  due  at  that  point,  he  being 
familiar  with  the  time  of  its  usually  passing;  and,  satisfying  him- 
self that  the  way  was  clear  and  safe,  he  started  immediately 
across. 

Upon  this  statement  of  facts,  which  is  taken  from  the  report 
of  the  case  in  17  Mo.  App.  518,  Mr.  Justice  Barclay,  who  de- 
livered the  opinion  for  the  Supreme  Court,  says:  "There  was 
a  sharp  conflict  on  the  issue  of  plaintiff's  negligence.  We  may 
summarize  the  effect  of  all  the  evidence  in  the  statement  that  it 
was  not  such  as  warrants  the  court  in  declaring,  as  matter  of 
W,  that  plaintiff's  negligence  contributed  to  the  injury."  This 
case  seems  to  us  to  be  strongly  analogous  to  the  case  at  bar, 
^d  the  Supreme  Court  of  Missofiri  refused  to  hold  the  plain- 
tiff guilty  of  contributory  negligence  as  a  matter  of  law. 

In  another  and  later  Missouri  case,  it  was  held  that  it  is  not 
essential  for  a  traveler  to  look  constantly  in  both  directions. 
Gratiot  v.  Mo.  Pac.  Ry.  Co.,  116  Mo.  450,  21  S.  W.  1094,  16 
L.  R.  A.  189. 

Another  case  in  point  is  Greany  ^^  Long  Island  R.  R.  Co., 
101  N.  Y.  419,  5  N.  E.  425.  In  that  case  the  accident  happened 
at  about  5  o'clock  in  the  afternoon,  at  Richmond  Hill,  where 
the  defendant  had  a  station,  and  by  which  passed  two  of  its 
tracks  running  east  and  west,  intersecting  a  highway  running 
tiorth  and  south.     The  station  was   at  this  point   and  on  the 
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south  side  of  the  tracks.  The  plaintiff  lived  on  the  north  side 
of  the  railroad,  and  at  the  time  in  question  was  going  along  the 
highway  to  a  store  situated  on  the  south  side  of  the  tracks. 
As  she  came  to  the  tracks  to  cross  the  railroad,  she  saw  a  train 
coming  from  the  west  on  the  southerly  track ;  it  stopped  at  the 
station  to  let  off  passengers,  and  its  cars  covered  the  highway. 
She  stood  still,  waiting  about  five  minutes  for  the  train  to 
move  ahead,  but  when  she  reached  the  track  the  train  was  still 
standing  there  and  she  stopped  just  as  it  started.  She  testified: 
"As  I  came  to  the  track  I  stood  and  looked  both  ways,  and 
along  the  track,  and  saw  no  engine"  other  than  that  of  the 
train  from  the  west.  She  took  a  step  or  two,  and  just  as  she 
did  so,  saw  a  train  coming  from  the  east  on  the  north  track, 
but  it  was  so  close  that  she  could  not  make  her  escape.  This 
occurred  in  what  seemed  to  her  not  more  than  a  few  seconds 
after  she  had  looked  up  and  down  the  track.  On  cross-examina- 
tion by  the  defendant's  counsel,  she  says:  "When  I  stepped 
on  the  first  track  I  looked  both  ways  and  could  see  nothing, 
but  a  few  seconds  after  that  I  was  struck."  "I  could  see  no 
engine  looking  either  way."  She  was  further  questioned  by 
defendant's  counsel  as  follows :  "Q.  If  you  had  stepped  up  by  the 
side  of  that  track  and  looked  up  the  road,  you  would  have  seen  the 
train,  wouldn't  you  ?  She  says :  "I  did  look  up,  and  saw  it  too. 
It  was  so  close  by  me  that  I  could  not  possibly  make  my  escape. 
If  I  had  looked  earlier  I  would  have  seen  it,  but  I  did  not 
think  there  was  any  need  of  my  looking  more  than  once,  and  I 
did  not  think  there  was  any  other  train  due  at  that  time.  I  had 
looked  a  few  seconds  before  and  then  went  right  on.  When 
I  looked  I  could  see  about  a  quarter  of  a  mile.  I  did  not  see 
any  train,  and  then  I  walked  on  toward  the  track,  and  the  train 
was  right  upon  me  before  I  noticed  it."  Danforth,  J.,  who  de- 
livered the  opinion  of  the  court,  in  commenting  on  this  evidence, 
says:  "Can  it  be  said  under  these  circumstances  that  she  was 
bound  as  a  matter  of  law  to  see  the  incoming  train?  Was  it 
not  rather  for  the  jury  to  say  whether  or  not  she  had  made 
the  effort  which  a  prudent  person  would  make  in  like  circum- 
stances? I  think  it  was  for  the  jury,  for  it  cannot  be  said  to  be 
impossible  for  a  reasonable  person  to  conclude  that  the  accident 
was  caused  by  the  negligent  running  of  the  defendant's  train, 
and  not  by  the  omission  of  a  duty,  or  reasonable  care  on  the 
part  of  the  plaintiff  to  avoid  the  collision." 

In  Rodrian  v,  N.  Y.,  N.  H.  &  H.  R.  R.  Co.,  125  N.  Y.  526, 
26  N.  E.  741,  a  case  that  adheres  strictly  to  the  rule  requiring 
a  traveler  to  look  and  listen,  it  was  held  that:  "If  in  case  of 
an  accident  at  a  crossing  it  appears  that  the  person  injured  did 
look  for  an  approaching  train,  it  would  not  necessarily  follow 
as  a  rule  of  law  that  he  was  remediless  because  he  did  not  look 
at  the  precise  place  and  time,  when  and  where  looking  would 


Vol,  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S         255 

Clark  V,  St.  Louis,  etc.,  R*  Co 

have  been  of  the  most  advantage.  Many  circumstances  might 
be  shown  which  could  properly  be  considered  by  the  ^'ury  in 
determining  whether  he  exercised  due  and  reasonable  care  in 
making  the  observation." 

In  the  case  of  the  C.  &  E.  I.  R.  R.  Co.  v.  Hedges,  105  Ind. 
398,  7  N.  E.  801,  it  is  held  that  "A  person  about  to  cross  a  rail- 
road track  must,  to  be  free  from  negligence,  take  such  precau- 
tion as  could  reasonably  be  expected  from  an  ordinarily  prudent 
person  under  like  circumstances;  but  the  fact  that  he  does  not, 
at  the  instant  of  stepping  upon  the  track,  look  to  ascertain  if  a 
train  is  approaching,  is  not  conclusive  of  want  of  due  care  on 
his  part." 

The  foregoing  cases  sufficiently  illustrate  the  distinction  be- 
tween the  case  at  bar  and  the  cases  relied  upon  by  counsel 
for  defendant  in  error,  and  it  will  be  observed  that  in  every 
case  where  the  facts  are  similar  to  the  admitted  facts  in  the 
case  at  bar,  the  courts  have  uniformly  held  that  the  case  should 
go  to  the  jury  upon  the  question  of  negligence.  When  the 
evidence  is  conflicting,  or  when  the  facts  are  undisputed,  but 
different  minds  may  reasonably  draw  different  conclusions  from 
them,  the  question  of  negligence  is  always  for  the  jury.  Hence, 
when  the  .question  of  negligence  arises  upon  a  conceded  state 
of  facts,  if  reasonable  men  might  arrive  at  different  conclu- 
sions, it  must  be  submitted  to  the  jury. 

On  the  second  proposition  we  are  satisfied,  as  the  case  now 
stands,  the  doctrine  of  last  clear  chance  or  the  humanitarian 
doctrine,  as  it  is  called  by  Mr.  White  in  his  work  on  Personal 
Injuries  on  Railroads  (section  398),  has  no  application  to  it. 
The  admitted  facts  do  not  bring  it  within  the  rule  laid  down  by 
this  court  in  A.,  T.  &  S.  F.  Ry.  Co.  v.  Baker,  21  Okl.  51,  95 
Pac.  433.  We  think  the  statement  of  the  rule  quoted  approv-^ 
ingly  in  Railway  Company  v.  Baker,  supra,  from  Highland' 
Ave.  &  B.  R.  Co.  v.  Sampson,  91  Ala.  560,  8  South.  778,  is  the 
correct  one,  and  are  constrained  to  adhere  to  it  in  the  case  at 
bar.  The  rule  laid  down  in  the  Highland  Case  is  to  the  effect 
that,  "If  plaintiff,  injured  in  a  collision  at  a  railroad  crossing,'' 
used  due  diligence  after  discovering  his  peril,  he  can  recover, 
though  he  was  negligent  in  not  stopping  and  listening,  provided 
defendant,  after  seeing  the  danger  failed  to  use  due  care."  In 
the  case  at  bar  there  was  no  evidence  tending  to  prove  that 
the  engineer  in  charge  of  defendant's  engine  discovered  the 
peril  of  the  plaintiff  until  the  accident  occurred.  The  mere 
fact  that  the  engineer  may  have  seen  the  plaintiff  approaching 
the  track  in  a  covered  wagon,  would  not  necessarily  put  him 
on  his  guard  as  to  the  peril  of  the  plaintiff.  The  engineer  has 
the  right  to  presume  that  a  person  thus  approaching  the  track 
has  not  omitted  the  ordinary  precautions  imposed  upon  him  by 
law,  and  will  stop  in  time  to  avoid  an  injury.     But  when  the 
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engineer  sees  the  plaintiff  approaching  the  track  apparently  un- 
conscious of  his  danger  or  unable  to  extricate  himself  therefrom, 
the  humanitarian  doctrine  requires  the  engineer  to  exercise  rea- 
sonable care  and  prudence  to  avoid  injuring  him.  In  other  words, 
he  may  not,  without  incuring  civil  liability,  deliberately  run  down 
and  kill  or  seriously  injure  a  person  so  situated,  although  it 
may  have  been  shown  that  his  negligence  contributed  to  the 
injury.  This  rule  of  last  clear  chance  is  recognized  by  the 
courts,  as  an  exception  to  the  general  rule  that  the  contributory 
negligence  of  the  person  injured  will  bar  a  recovery,  without 
reference  to  the  degree  of  negligence  on  his  part,  and  under 
this  exception  to  the  rule  it  may  now  be  stated  to  be  well  estab- 
lished that  the  injured  person,  or  his  representative,  may  re- 
cover damages  for  an  injury  resulting  from  the  negligence  of 
the  defendant,  although  the  negligence  of  the  injured  person 
exposed  him  to  the  danger  of  the  injury  sustained,  if  the  injury  j 
was  more  immediately  caused  by  the  want  of  care  on  the  de-  j 
fendant's  part,  to  avoid  the  injury  after  discovering  the  peril  ' 
of  the  injured  person. 

The  judgment  of  the  court  below  is  reversed  and  the  cause 
remanded,  with  directions  to  grant  a  new  trial. 

Dunn,  Williams,  Hayes,  and  Turner,  JJ.,  concur. 


KoREis  V.  Minneapolis  &  St.  L.  R.  Co. 

(Supreme  Court  of  Minnesota,  July  23,  1909.) 

[122  N.  W.  Rep.  668.] 

Pleading — Master  and  Servant — Appeal  and  Error — Injuries  to 
Servant — Complaint — Sufficiency — Assumption  of  Risk— Cent 'ibu- 
tory  Negligence — Negligence — ^Instructions. — Plaintiff,  defendant's 
engineer,  when  half  way  between  two  stopping  places,  found  that  fas- 
tenings of  the  eccentric  straps  on  the  engine  were  defective  and  the 
two  halves  of  those  straps  partially  pulled  apart.  Having  made  imper- 
fect repairs,  he  proceeded  to  the  next  station  for  which  he  had  orders, 
a  distance  of  19  miles.  When  the  engine  was  within  about  half  a  mile 
of  that  station,  the  left  eccentric  strap  broke,  threw  back  the  lever, 
and  broke  his  arm.    It  is  held: 

(1)  The  complaint  was  valid  as  against  objections  made  after  the 
case  had  been  called  for  trial  and  plaintiff  had  introduced  some  evi- 
dence. 

(2)  A  railroad  engineer  owes  a  duty  to  the  public,  as  well  as  to  his 
employers,  and  is  justified  in  taking  much  greater  risks  than  employ- 
ees in  other  occupations,  without  necessarily  forfeiting  the  right  of 
action  for  injuries  resulting  from  his  master's  negligence  of  which  he 
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has  knowledge.  While  the  emergency  of  railroad  traffic  will  not  ex- 
cuse the  servant  for  running  the  risk  of  almost  certain  injury,  it  is 
only  in  extreme  cases  that  he  will  not  be  warranted  in  operating  a 
temporarily  repaired  engine  until  he  reaches  his  next  station.  In  view 
of  the  circumstances  of  this  case  in  general,  and  of  the  particular  fact 
that  the  engine  in  this  case  r^n  ISH  out  of  a  possible  19  miles  with 
entire  safety,  it  was  a  question  of  fact  for  the  jury  whether  plaintiff 
assumed  the  fxsk. 

(3)  Plaintiff  was  not  guilty  of  contributory  negligence  as  a  matter 
of  law. 

(4)  Defendant's  negligence  was  a  question  of  fact  for  the  jury,  be- 
cause of  testimony  that  the  defective  condition  of  the  eccentric  strap 
was  previously  reported  to  defendant,  and  that  the  bolts  by  which  the 
eccentric  straps  were  attached  were  old  and  thread-worn,  and  because 
of  the  occurrence  of  the  accident  within  a  short  distance  of  the  place 
of  inspection.  Sheedy  v.  Railway  Co.,  55  Minn.  357,  57  N.  W.  60,  fol- 
lowed and  applied. 

(5)  It  was  for  the  jury  to  determine  whether  or  not  defendant's 
negligence  was  the  proximate  cause  of  the  injury. 

(6)  That  the  court  charged  defendant's  duty  to  have  been  to  fur- 
nish plaintiff  instrumentalities  safe  for  use  is  held  not  to  have  been 
reversible  error,  because  the  court's  attention  had  not  been  called  to 
the  inaccuracy  in  language  before  the  jury  retired.  Waligora  v. 
Foundry  Co.  (Minn.),  119  N.  W.  395,  followed  and  applied. 

(Syllabus  by   the  Court.) 

Appeal  from  District  Court,  Waseca  County;  Thomas  S. 
Buckham,  Judge. 

Action  by  Frank  A.  Koreis  against  the  Minneapolis  &  St. 
Louis  Railway  Company.  Verdict  for  plaintiff.  From  an  order 
denying  its  motion  for  a  judgment  notwithstanding  the  verdict 
or  for  a  new  trial,  defendant  appeals.    Affirmed. 

John  L  Dille  and  Peter  McGovern   {Geo.   W.  Seevers,  of 
counsel),  for  appellant. 
Albert  H.  Clark  and  D.  F,  Carmichiel,  for  respondent. 

Jaggaiid,  J.  Plaintiff  and  respondent,  an  engineer  in  the  em- 
ploy of  defendant  and  appellant  railroad  company,  when  half 
way  between  two  stopping  points  found  that  the  keys  and  nuts 
for  the  bolts  which  fastened  the  left  eccentric  strap  to  the 
eccentric  were  gone  and  that  the  two  halves  of  those  straps 
had  pulled  partially  apart.  He  repaired  the  engine  by  restoring 
the  left  eccentric  strap  to  its  proper  position,  putting  a  nut  on 
the  top  of  the  bolt  and  a  wire  in  the  hole  made  for  a  key  to 
keep  the  nut  in  place.  He  then  proceeded  to  the  station  for 
which  he  had  orders,  a  distance  of  19  miles.  When  within 
about  a  half  mile  of  that  station,  the  left  eccentric  strap  broke, 
threw  back  the  lever,  and  broke  respondent's  arm.     The  jury 
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returned  a  verdict  for  $3,000  for  plaintiff.  This  appeal  was 
taken  from  the  order  overruling  appellant's  motion  in  tiie  alter- 
native. 

1.  Defendant's  first  point  is  that  the  complaint  does  not  state 
a  cause  of  action.  The  question  before  us  is  not  whether  that 
complaint  is  technically  perfect,  but  whether  it  is  valid  as  against 
objections  made  after  the  case  had  been  called  for  trial  and 
plaintiff  had  introduced  some  evidence.  The  pleacfing  charged 
defendant  with  negligence,  and  advised  it  that  the  accident  was 
due  to  an  imperfection  in  "the  left  go-ahead  eccentric"  and  other 
parts  connected  therewith.  That  defendant  was  in  any  wise 
prejudiced  by  any  inartistic  imperfection  is  not  suggested.  The 
assignment  of  error  is  without  merit. 

2.  The  second  point  argued  by  defendant  is  that  "plaintiff 
acted  for  the  defendant  in  deciding  to  repair  the  engine,  made 
the  repairs,  and  voluntarily  used  the  engine  after  it  had  been 
repaired  and  assumed  the  risk."  Defendant's  rules,  of  which 
plaintiff  had  full  knowledge,  required  the  plaintiff  to  take  every 
precaution  for  his  safety,  to  resolve  all  doubts  in  favor  of  the 
safe  course,  and  never  to  take  an  unusual  risk.  Plaintiff  was 
familiar  with  the  relation  of  the  eccentric  straps  to  the  lever 
that  caused  the  injury  and  the  probable  consequences  of  a  break 
in  an  eccentric  strap,  the  effect  of  the  loosening  of  the  strap 
upon  the  eccentric,  and  the  danger  of  the  parts  coming  off. 
Plaintiff  undertook  to  repair,  and  to  proceed  with  the  engine  as 
repaired,  as  part  of  his  employment.  He  was  at  perfect  liberty 
to  proceed  no  further  when  he  discovered  the  break,  and  to  re- 
port the  accident  to  the  master  mechanic,  and  to  await  his 
orders.  He  had  the  same  freedom  in  deciding  whether  he  could 
himself  make  the  repairs  and  proceed  in  safety.  He  was  in 
full  possession  of  all  the  facts  and  in  absolute  authority.  The 
failure  to  make  the  engine  safe  was  his  failure.  Having  made 
the  repairs,  and  having  proceeded  to  use  the  en^ne  with  full 
knowledge  of  all  facts,  and  necessarily  appreciating  all  the 
danger  himself,  he  must  be  held  to  have  assumed  the  risk  in  so 
doing.  This  argument  by  defendant  the  learned  trial  judge 
recognized  as  the  only  serious  question  in  the  case.  In  his  mem- 
orandum he  said :  "Whether  or  not  an  engineer  under  such  cir- 
cumstances should  abandon  his  journey  and  report  the  condition 
of  matters  to  headquarters  for  instructions,  or  should  make  such 
temporary  repairs  as  were  possible  and  proceed  for  the  short 
remainder  of  his  run,  was  for  the  engineer  in  the  exercise  of 
his  best  judgment  to  determine;  and  he  does  not  necessarily  as- 
sume the  risks  of  the  journey  because  he  erred  in  judgment.  It 
is  not  every  defect  in  his  engine  discovered  by  the  engineer 
that  would  justify  him  in  stalling  his  train  and  waiting  for 
repairs  from  distant  headquarters,  and  whether  any  particular 
case  required  such  action  must  necessarily  be  left  to  the  good 
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judgment  of  the  engineer,  both  on  general  principles  govern- 
ing the  duty  of  an  employee  to  his  master  and  the  special  rule 
of  the  defendant  company  given  in  evidence  at  the  trial. 
Whether  the  engineer  in  this  case  was  required  to  do  one  thing 
or  the  other  was,  I  think,  for  the  jury  to  say." 

His  conclusion  was,  we  are  satisfied,  correct.  Mr.  Labatt 
has  thus  summarized  the  authorities:  "The  case  of  a  railway 
servant  stands  upon  a  special  footing,  as  he  is  deemed  to  owe  a 
duty  to  the  public  as  well  as  to  his  employers,  and  the  eflfect  of 
the  decision,  as  a  whole,  is  that  he  is  justified  in  taking  much 
greater  risks  than  .employees  in  other  occupations,  without 
necessarily  forfeiting  his  right  of  action.  Under  ordinary  cir- 
cumstances, such  a  servant  seems  to  be  at  all  events  entitled  to 
remain  at  work  until  he  obtains  an  opportunity  of  notifying  the 
proper  agent  of  the  master  as  to  the  existence  of  danger.  It 
is  only  in  very  extreme  circumstances  that  he  will  not  be  war- 
ranted in  remaining  on  a  train  until  it  reaches  the  next  station. 
But  the  exigencies  of  railway  traffic  will  not  excuse  the  servant 
for  running  the  risk  of  almost  certain  injury."  It  would  merely 
incumber  the  reports  to  here  discuss  or  to  amplify  the  authorities 
there  cited.  That  in  the  case  at  bar  the  engineer's  course  was  a 
reasonably  prudent  one  the  jury  might  have  concluded  from  many 
facts  generally,  and  from  the  particular  fact  that  the  engine  ran 
18J4  miles  out  of  a  possible  19  with  entire  safety. 

The  authorities  to  which  defendant  calls  our  attention  in  this 
case  do  not  at  all  control.  It  is  to  be  borne  in  mind  that  at  this 
point  defendant  is  arguing  and  we  are  deciding  the  question  of 
assumption  of  risk,  and  not  the  question  of  defendant's  negli- 
gence. In  Scott  V,  Eastern  Ry.  of  Minn.  (Minn.)  95  N.  W.  892, 
a  freight  conductor  was  held  guilty  of  contributory  negligeflce 
in  using  a  step  on  a  car,  which  step  was  in  bad  order.  The  de- 
fect existed  when  plaintiff  was  directed  to  take  the  car  out.  That 
case  is  as  foreign  to  the  immediate  issue  as  is  Nordquist  v.  Rail- 
way, 89  Minn.  485,  95  N.  W.  322,  in  which  a  conductor  of  a 
freight  train  was  held  guilty  of  contributory  negligence  as  a  mat- 
ter of  law  in  not  complying  with  the  special  rule  as  to  conduct 
of  conductors  at  a  mountain  tunnel,  requiring  them  to  inform 
the  engineers  how  fnany  cars  of  air  were  working.  Plaintiff 
had  no  personal  knowledge  that  the  air  was  working  on  15  cars 
back  of  the  engine.  "Plaintiff  did  not  inform  the  engineer  how 
many  cars  of  air  were  working,  as  the  rule  required ;  for  he  had 
not  informed  himself  in  the  premises."  The  train  proceeded,  be- 
came unmanageable,  ran  at  a  dangerous  rate  of  speed  through 
the  tunnel  to  a  point  below  where  it  left  the  rails  at  a  curve,  was 
thrown  down  the  mountain  side,  and  plaintiff  injured.  The 
other  decisions  to  which  we  are  specially  referred  in  this  con- 
nection set  forth  admitted,  familiar,  but  irrelevant,  principles, 
i^or  is  the  case  controlled  by  defendant's  authority  to  the  effect 
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that  a  servant  who  is  employed  to  repair  machinery,  who  as  a 
part  of  his  duty  handles  defective  machinery,  assumes  all  risks 
arising  from  such  defects.  That  in  Kelley  v.  Railway  Co.,  35 
Minn.  490,  29  N.  W.  173,  a  yard  brakeman  engaged  in  handling 
disabled  cars  assumed  the  risk  of  handling  such  cars  is  in  no  wise 
consistent  with  the  conclusion  here  reached.  Nor  does  defendant 
strengthen  its  position  in  this  case  by  citing  Broderick  v.  Rail- 
way Co.,  74  Minn.  163,  77  N.  W.  28,  in  which  a  servant,  employed 
to  replace  rotten  wooden  poles  with  iron  poles,  placed  a  ladder 
against  a  wooden  pole  and  was  injured  by  jumping  oflF  when  the 
pole  broke  at  the  ground,  or  Saxton  v.  Telephone  Co.,  81  Minn. 
314,  84  N.  W.  109,  in  which  a  servant  was  injured  by  a  fall  from 
a  pole  which  he  had  climbed  for  the  purpose  of  detaching  and 
removing  a  wire  preparatory  to  taking  the  pole  down. 

3.  Defendant's  third  point  is  that  plaintiff  was  guilty  of  con- 
tributory negligence.  We  are  at  a  loss  to  see  how  possible  failure 
on  plaintiff's  part  to  originally  inspect  the  engine  has  any  direct 
connection  as  the  proximate  cause  of  plaintiff's  injury.  See 
Le  Due  y.  Railway  Co.,  92  Minn.  288-291,  100  N.  W.  108. 
If  plaintiff  was  guilty  of  contributory  negligence  at  all,  it  was 
when  he  started  the  engine  in  motion  after  he  himself  had  made 
repairs  and  necessarily  knew  the  defective  condition  of  the  eccen- 
tric. The  view  previously  expressed  as  to  his  conduct  controls, 
and  justified  the  trial  court  in  trying  the  question  as  one  of  fact. 

4.  Defendant  further  insists  that  the  verdict  was  not  justified 
by  the  evidence.  Here  defendant  urges  that  it  was  not  shown 
to  have  been  negligent.  On  defendant's  statement  of  facts  it 
would  be  a  serious  question  whether  its  conclusion  did  not  fol- 
low. The  record  contains  enough  to  fully  justify  the  trial  court 
in  submitting  the  question  to  the  jury  and  in  sustaining  its  ver- 
dict for  the  plaintiff.  Defendant's  own  roundhouse  foreman 
testified  that  the  defective  condition  of  the  eccentric  of  the  en- 
gine in  question  had  been  reported  by  the  engineer  who  had  pre- 
viously brought  it  in,  that  entries  in  the  road  book  had  been 
made  with  respect  thereto,  and  that  certain  repairs  were  there- 
upon made.  Plaintiff  discovered  that  the  bolts  by  which  the  at- 
tachment was  made  were  old  and  their  threads  worn.  More- 
over, the  occurrence  of  the  accident  within  a- short  distance  from 
the  place  of  inspection  was  evidence  of  negligence.  Sheedy  v. 
Railway  Co.,  55  Minn.  357,  57  N.  W.  60.  And  see  Cederberg 
V.  Railway.  Co.,  101  Minn.  100,  111  N.  W.  953.  It  is  so  plain 
that  the  jury  might  have  properly  found  the  negligence  of  the 
defendant  to  have  been  the  proximate  cause  of  the  injury  that 
it  would  justify  no  elaboration  here. 

5.  Finally,  defendant  urges  that  it  was  error  for  the  court  to 
have  instructed  the  jury,  as  it  did,  that  it  was  defendant's  duty 
to  furnish  plaintiff  instrumentalities  that  were  safe  for  use.  The 
attention  of  the  court  was  not  called  to  this  matter  before  the 
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jury  retired.  Steinbauer  v.  Stone,  85  Minn.  274,  88  N.  W.  754. 
Within  the  familiar  rule  on  the  subject,  this  did  not  constitute 
reversible  error.  Waligora  v.  Foundry  Co.  (Minn.)  119  N.  W. 
395.  It  is  to  be  noted  that  in  Kreig  v.  Westinghouse  Co.,  214 
U.  S.  249,  29  Sup.  Ct.  619,  53  L.  Ed.  — ,  Mr.  Justice  Day  uses 
both  formulas.  No  prejudice  appears. 
Affirmed. 


Mayor,  etc.,  of  City  of  Paterson  v.  Erie  R.  Co. 

(Court  of  Errors  and  Appeals  of  New  Jersey,  Feb.  28,  1910.) 

[75  Atl.   Rep.  922.] 

Municipal  Corporations — Imputed  Negligence — Negligence  of  Mu- 
nicipal Agents. — Negligence  in  the  performance  of  public  duties  by* 
municipal  agents,  or  instrumentalities,  intrusted  therewith,  is  not  im- 
putable to  the  municipality. 

Himicipal  Corporations — Imputed  Negligence — Negligence  of  Mu- 
nicipal Agent. — A  fire  engine  belonging  to  the  city  of  P.  was  injured 
in  a  collision  with  a  railroad  train  at  a  highway  crossing.  The  colli- 
sion occurred  through  the  joint  negligence  of  the  persons  operating 
the  train  and  the  driver  of  the  engine.  Held,  that  the  negligence  of 
the  driver  of  the  engine  constituted  no  bar  to  the  right  of  the  munic- 
ipality to  recover  compensation  from  the  railroad  company. 

(Syllabus  by  the  Court.) 

Error  to  Supreme  Court. 

Action  by  the  Mayor  and  Aldermen  of  the  City  of  Paterson 
against  the  Erie  Railroad  Company.  Judgment  of  nonsuit,  and 
plaintiff  brings  error.    Reversed,  and  new  trial  awarded. 

Edward  F,  Merrey,  for  plaintiff  in  error. 
Collins  &  Corbin,  for  defendant  in  error. 

GuMMERE,  C.  J.  This  suit  was  brought  by  the  city  of  Pater- 
son to  recover  damages  for  injuries  received  by  one  of  its  fire  en- 
gines in  a  collision  between  it  and  a  train  of  the  defendant  com- 
pany at  a  railroad  crossing  in  the  city.  The  plaintiff's  proofs 
showed  that  the  crossing  gates  were  not  down,  and  that  no  bell 
was  rung,  or  whistle  blown,  on  the  train  as  it  approached  the 
crossing.  It  also  appeared  in  the  plaintiff's  case  that  the  driver 
.of  the  fire  engine  came  onto  the  crossing  without  using  care  to 
see  whether  or  not  a  train  was  approaching.  At  the  close  of  the 
plaintifFs  case  a  nonsuit  was  ordered,  upon  the  ground  that  its 
right  of  recovery  was  barred  by  the  contributory  negligence  of 
the  driver  of  the  engine.  The  plaintiff  in  error  now  challenges 
the  soundness  of  that  ruling. 
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A  person  whose  negligent  act  produces  injury  to  another  can- 
not escape  liability  therefor  merely  by  showing  that  the  injury 
was  contributed  to  by  the  careless  act  of  a  third  person.  In  or- 
der to  relieve  him  from  such  liability,  it  must  also  appear  that  the 
act  of  the  third  person  was  one  for  which  the  injured  party  was 
responsible,  under  the  doctrine  of  "respondeat  superior."  In  i 
the  absence  of  proof  of  that  fact,  the  injured  person  is  entitled  | 
to  compel  both  or  either  of  the  wrongdoers  to  compensate  hira  , 
for  his  injuries.  "The  correctness  of  the  ruling  of  the  trial  court  ^ 
depends,  therefore,  upon  whether  the  negligence  of  the  driver  of 
the  fire  engine  is  imputable  to  the  city. 

Municipal  corporations  are  engaged  in  the  performance  of  pub- 
lic services,  in  which  they  have  no  particular  interest,  and  from 
which  they  derive  no  special  benefit  in  their  corporate  capacity. 
The  persons  employed  by  them  in  the  rendering  of  such  service 
act  as  public  servants,  charged  with  a  public  duty.  They  arc 
•mere  agencies,  or  instrumentalities,  by  which  such  duties  are  , 
performed,  and  the  doctrine  of  "respondeat  superior"  does  not 
apply  to  such  employment.  Condict  v.  Jersey  Citv,  46  N.  J.  Law, 
157 ;  Wild  v.  Paterson,  47  N.  J.  Law,  1  Atl.  406,  490.  Accordingly 
it  was  held  by  this  court  in  the  first  of  the  cited  cases  that  a  mu- 
nicipality was  not  liable  for  an  injury  occasioned  by  the  act  of  a 
driver  of  an  ash  cart,  employed  by  its  board  of  public  works  to 
remove  ashes  and  refuse  from  boxes  and  barrels  placed  on  the 
sidewalk,  in  carelessly  making  a  dump  from  his  cart ;  and  in  the 
second  case  it  was  considered  by  the  Supreme  Court  that  a  mu- 
nicipality was  not  responsible  to  a  member  of  its  fire  department, 
who  was  run  over  and  injured  while  assisting  to  haul  an  engine 
to  a  fire,  the  accident  having  occurred  because  the  persons  in 
charge  of  the  engine  had  carelessly  permitted  its  brake  to  get 
out  of  order.  Many  cases  to  the  same  eflFect,  and  resting  upon 
the  same  ground,  will  be  found  collated  jn  20  Am.  &  Eng.  Ency. 
(2d  Ed.)  1205,  and  in  2  Cyc.  1267,  1304. 

The  concrete  principle  established  by  these  decisions  is  that 
negligence  in  the  performance  of  public  duties  by  municipal 
agents,  or  instrumentalities,  intrusted  therewith,  is  not  chargeable 
against  the  municipality.  Applying  this  principle  to  the  present 
case,  it  is  apparent  that  the  ordering  of  a  nonsuit  was  erroneous; 
for,  unless  the  negligence  of  the  driver  of  the  fire  engine  was 
imputable  to  the  plaintiff,  it  no  more  constituted  a  bar  to  the 
plaintiflF's  right  of  action  against  the  defendant  then  the  contribut- 
ing negligent  act  of  any  other  person,  entirely  disconnected  with 
the  plaintiflF,  would  have  done. 

The  judgment  under  review  will  be  reversed,  and  a  venire  de 
novo  awarded. 
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Johnson  v,  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  Florida,  March  4,  1910.     Headnotes  Filed  April 

11,  1910.) 

[51  So.  Rep.  851.] 

Railroads — Crossing  Accidents — Actions — Sufficiency  of  Declara- 
tion.— A  declaration  for  negligent  injuries,  averring  that  the  railroad 
company  unreasonably  detained  a  freight  train  with  its  rear  car  across 
the  principal  street  of  a  village,  and  that  the  plaintiff  was  proceeding 
cautiously  and  prudently  to  pass  around  said  car  when  the  train,  with- 
out warning,  suddenly,  swiftly,  and  violently  started  backwards  upon 
her,  is  not  ill  because  of  failure  to  aver  the  defendant's  agents  actually 
saw  her  in  time  to  prevent  the  accident. 

Railroads — Injury  to  Persons  on  Tracks — Trespassers. — One  find- 
ing the  highway  blocked  an  unreasonable  time  by  a  train  of  cars  is 
not  a  trespasser  upon  the  railroad's  property  in  passing  prudently 
around  the  end  of  the  train. 

(Syllabus  by  the  Court.) 

In  Banc.  Error  to  Circuit  Court,  Pasco  County;  J.  B.  Wall, 
Judge. 

Action  by  Mary  E.  Johnson  against  the  Atlantic  Coast  Line 
Railroad  Company.  Judgment  for  defendant,  and  plaintiff  brings 
error.    Reversed,  with  directions. 

H.  S,  Hampton  and  Dayton  &  Dayton,  for  plaintiff  in  error. 
Sparkman  &  Carter,  for  defendant  in  error. 

CocKRELL,  J-  The  declaration,  in  an  action  for  personal  in- 
juries, to  which  demurrer  was   sustained,   and   judgment  final 
for  the  defendant  was  entered,  consisted  of  two  counts.     In  the 
first  count  the  plaintiff  avers  that  near  the  station  in  the  town 
of  Blanton  she  was  passing  along  the  frequented  highway  which 
crossed  defendant's  track,  and  found  a  car  or  caboose  attached 
to  a  train  which  was  negligently  permitted  to  obstruct  the  high- 
way, and  that  while  cautiously  and  prudently  proceeding  around 
the  rear    of  the  car  the  defendant,  without  warning,  caused  the 
car  to  be  suddenly,    swiftly,    and   violently   started   backward, 
striking  her  and  causing  injuries.     The  second  count  avers  a 
necessity  to  cross  the  track,  and  that  the  highway  was  blocked 
for  an  unreasonable  length  of  time.     From  a  ruling  upon  an 
offer  to  anjend  the  declaration,  it  appears  that  the  trial  court 
proceeded  upon  the  theory  that  the  plaintiff  was  a  trespasser 
and  that  the  company  owed  no  duty  to  her,  except  to  abstain 
from  willful  injury;  in  other  words,  that  it  was  not  negligent, 
unless  its  servants  actually  saw  her  in  time  to  prevent  the  injury. 
This  court  has  never  accepted  the  doctrine  as  to  trespassers ; 
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on  the  contrary,  it  was  seriously  questioned  in  Morris  v.  Florida 
Cent.  &  P.  R.  Co.,  43  Fla.  10,  29  South.  541.  But  have  we 
here  the  case  of  a  trespasser? 

It  was  undoubtedly  the  common-law  rule  that  a  traveler,  find- 
ing a  highway  impassable,   was  permitted   to   enter   upon  the 
abutting  land  in  order  to  continue  his  journey,  without  becoming 
a  trespasser,  and  we  can  discover  no  difference  in  favor  of  an 
abutting  owner  who  by  positive  .act  effectively  obstructs  the  high- 
way.    The  plaintiff  does  not  appear  to  have  gone  upon  defend- 
ant's land  more  than  the  necessity  demanded,  and  at  most  was 
but  a   few   feet  from  the  public  right  of  way.     Even  though 
the  plaintiff  may  have  been  guilty  of  some  contributory  negli- 
gence, she  is  not  deprived  of  her  right  of  action.    Florida  Cent 
&  P.  R.  Co.  V.  Fox  worth,  41  Fla.  1,  25  South.  338,  79  Am. 
St.   Rep.   149.     And  with  the  statutory  presumption  of  negli- 
gence from  injury  we  cannot  say  as  matter  of  law'  that  the 
declaration  shows  that  the  company  exercised  "all  ordinary  and 
reasonable   care   and   diligence   strictly  commensurate   with  the 
exigencies  of  the  occasion  and  demanded  by  the  relationship 
that  it  bears  for  the  time  being  to  the  party  in  question."    Morris 
V,  Florida,  Cent.  &  P.  R.  Co.,  supra.    The  declaration  does  not 
disclose  that  the  railroad  company  was  exercising  that  ordinary 
and  reasonable  care  due  to  the  plaintiff. 

We  get  little  or  no  aid  from  the  cases  cited  from  other  juris- 
dictions. They  are  not  exactly  on  the  point.  Some  hold  that 
it  is  negligent  to  attempt  to  pass  over  cars  or  couplings,  though 
there  is  conflict  as  to  this;  and  in  the  Georgia  case.  Andrews  v. 
Central  Railroad  &  Banking  Co.,  86  Ga.  192,  12  S.  E.  213,  10 
L.  R.  A.  58,  Bleckley,  C.  J.,  speaking  for  the  court,  suggests 
that  it  was  the  plaintiff's  duty  to  go  around  the  car,  as  was 
attempted  here. 

We  think  the  point  practically  controlled  by  the  Foxworth 
and  Morris  Cases,  and  the  judgment  is  reversed,  with  directions 
to  overrule  the  demurrer.  AH  concur,  except  Taylor,  J.,  absent 
on  account  of  illness. 
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Hamilton  v.  Central  R.  op  New  Jersey. 

(Supreme  Court  of  Pennsylvania,  Feb.  14,  1910.) 

[75  Atl.  Rep.  1058.] 

Railroads — ^Accident  at  Crossing — Failure  to  Stop,  Look,  and  Lis- 
ten.*— Where  a  traveler  stepped  on  the  railroad  track  at  a  grade 
crossing,  and  was  instantly  struck  by  a  train  which  he  could  have  seen 
if  he  had  looked  just  before  going  on  the  track,  there  is  a  legal  pre- 
sumption that  he  did  not  stop,  look,  and  listen. 

Railroads — Accident  at  Crossing — Contributory  Negligence.f — The 
evidence  showed  that,  if  deceased  had  stopped  at  a  point  six  feet  from 
the  track,  he  could  have  seen  an  approaching  engine  in  time  to  have 
saved  himself,  but  that  he  walked  with  his  head  down,  carrying  a  rail- 
road tie  on  his  shoulder,  and  was  struck  by  the  tender  of  the  engine 
immediately  on  stepping  on  the  track.  Held,  that  the  railroad  com- 
pany was   not  liable. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Margaret  Hamilton  against  the  Central  Railroad 
of  New  Jersey.  From  a  judgment  for  defendant  notwithstand- 
ing the  verdict,  plaintiff  appeals. 

Magill,  J.,  filed  an  opinion,  which  was  in  part  as  follows: 
"The  plaintiff's  husband,  William  Hamilton,  was  killed  Feb- 
ruary 22,  1906,  by  an  engine  of  the  defendant  company  operated 
by  its  engineer  and  fireman  while  running  south  on  the  tracks  of 
the  Baltimore  &  Ohio  Railroad  near  South  street  in  the  city  of 
Philadelphia.    The  deceased  was,  and  had  been  for  three  months, 
employed  by  the  Black  Diamond  Coal  Company.     The  yard  of 
this  company  fronts  upon  the  Schuylkill  river  north  of  South 
street  bridge  and  is  intersected  by  the  tracks  of  the  Baltimore  & 
Ohio  Railroad  Company,  part  of  the  coal  company's  yard  being 
on  the  westerly  or  river  side  and  another  part  on  the  easterly 
side  of  the  railroad  tracks.     From  the  part  of  the  yard  on  the 
river  side  to  the  part  on  the  easterly  side  of  the  tracks  a  cross- 
ing was  constructed  by  planking  between  the  rails.    This  cross- 
ing is  about  10  feet  in  width,  and  crosses  the  tracks  diagonally 
in  a  northeasterly  and  southwesterly  direction.    At  the  point  of 
the  accident  there  are  four  tracks ;  the    easterly    and    westerly 

♦See  last  foot-note  of  White  v.  New  York,  etc.,  R.  Co.  (Mass.),  31 
R.  R.  R.  488,  54  Am.  &  Eng.  R.  Cas.,'  N.  S.,  488;  seventh  head-note  of 
Flccnor  v.  Oregon  Short  Line  R.  Co.  (Idaho),  34  R.  R.  R.  513,  57  Am. 
«  Eng.  R,  Cas.,  N.  S.,  513. 

tSee  second  head-note  of  Slattery  v.  New  York,  etc.,  R.  Co. 
(Mass.),  34  R.  R.  R.  795,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  795;  last  foot- 
note of  Popke  V.  New  York,  etc.,  Co.  (Conn.),  34  R.  R.  R.  375,  57  Am. 
&  Eng.  R.  Cas.,  N.  S.,  375;  last  paragraph  of  third  foot-note  of  Lun- 
<lcrgan  v.  New  York  Cent.  R.  (Mass.),  34  R.  R.  R.  344,  57  Am.  &  Eng. 
R.  Cas.,  N.  S.,  344. 
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tracks  being  sidings  and  used  for  freight  purposes,  while  the  two 
intermediate  tracks  are  used  for  the  general  traffic  of  the  road. 
The  distance  between  the  rails  of  each  track  is  4  feet,  8J/2  inches; 
while  the  distance  between  the  tracks,  measured  parallel  with  the 
crossing,  is  8  feet,  and  measured  along  the  crossing,  at  right  angles 
to  the  rails,  this  distance  is  7  feet,  3  inches. 

"The  yard  of  the  Black  Diamond  Coal  Company  on  the  west- 
erly side  of  the  track  is  inclosed  by  a  board  fence  with  a  gate 
opening  opposite  the  crossing  at  a  distance  of  25j4  feet  from  the 
westernmost  rail  of  the  westerly  track.  At  the  time  of  the  acci- 
dent, shortly  after  midday  of  February  22,  1906,  the  weather 
was  clear  and  bright.  William  Hamilton  was  engaged  in  carry- 
ing railroad  ties  from  the  westermost  part  of  the  coal  company's 
yard  across  the  railroad  tracks  to  that  portion  of  the  yard  on  the 
easterly  side.  These  ties  he  carried  upon  his  shoulder,  one  at  a 
time,  and  had  safely  crossed  the  tracks  and  deposited  two  or  three 
ties  in  the  yard  on  the  easterly  side  before  the  accident.  When 
the  accident  occurred,  he  had  passed  from  the  yard  of  the  coal 
company  on  the  westerly  side  of  the  track  with  a  tie  (on  his  right 
shoulder,  according  to  the  plaintiff's  witness,'  and  on  his  left 
shoulder,  according  to  the  defendant's  witnesses),  the  end  of 
which  protruded  for  about  two  feet  in  front  of  him.  He  had 
walked  across  the  westerly  or  side  track,  across  the  intervening 
space  between  it  and  the  south-bound  track,  and,  when  just  about 
to  step  upon  the  south-bound  track,  he  was  struck  by  the  corner 
of  the  tender  of  defendant's  engine  then  running  backward  in 
a  southerly  direction.  Whether  the  tender  struck  his  body  or 
head,  or  whether  it  struck  only  the  tie  which  in  turn  struck  Hamil- 
ton, is  not  entirely  clear  under  the  evidence.  From  the  contact 
with  the  engine,  however,  he  was  thrown  a  distance  of  some  20 
to  30  feet  and  injured  in  such  a  way  that  he  died  shortly  after- 
wards.    *     *     * 

"The  evidence  in  this  case  clearly  demonstrates  that  the  proper 
place  to  have  stopped,  looked,  and  listened  for  an  approaching 
train  was  on  emerging  from  between  the  freight  cars  standing 
upon  the  siding,  which  were  known  or  must  have  been  known  to 
the  deceased  to  have  been  idle  cars  in  no  danger  of  moving.  If 
he  had  stopped,  as  he  could  well  and  safely  have  stopped,  at  a 
point  5j/2  feet  west  of  the  track  on  which  the  engine  approached, 
after  crossing  the  siding,  he  would  have  had  an  unobstructed 
view  of  the  track  for  a  distance  of  1,870  feet.  Had  he  stopped 
at  a  point  6  feet  back  from  the  track  on  which  the  engine  ap- 
proached, he  would  have  had  a  view  of  the  track  for  a  distance 
of  392  feet  and  at  a  distance  of  7  feet  back  from  this  track  he 
would  have  had  a  view  of  92  feet.  At  any  one  of  these  points 
the  deceased  could  have  stopped  with  perfect  safety  to  himself. 
The  evidence  all  goes  to  indicate  that,  until  he  approached  within 
a  distance  of  8  feet  of  the  track,  his  view  of  the  approaching  en- 
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gine  would  have  been  for  a  distance  of  less  than  95  feet.  The  tes- 
timony of  plaintiff's  witness  Ross  clearly  shows  that  Hamilton 
did  not  stop  after  emerging  from  between  the  freight  cars  and 
coming  within  his  line  of  vision,  but  that  he  walked  forward  until 
the  tender  of  the  engine  struck  him  or  the  tie  which  he  was  car- 
rying upon  his  shoulder. 

**The  evidence  of  the  defendant's  witnesses  Divine  and  Ward, 
also  shows    conclusively  that  from  the  time  Hamilton  emerged 
from  the  coal  company's  yard  on  the  westerly  side  of  the  railroad, 
a  distance  of  25  feet  from  the  track  on  which  he  was  struck,  he 
did  not  stop,  but  walked  forward  with  his  head  down,  with  a  tie 
on  his  left  stoulder,  and  apparently  without  looking  to  the  left  or 
to  the  right,  until  going  upon  or  about  to  step  upon  the  south- 
bound track,  where  he  was  struck  and  killed.    It  is  therefore  evi- 
dent that  the  deceased  did  that  which  an  ordinarily  prudent  man 
would  not  have  done,  that  he  did  not  exercise  ordinary  care  under 
the  circumstances.    He  had  been  working  at  this  place  for  months, 
and  was  thoroughly  familiar  with  the  surroundings  and  condi- 
tions there  existing.     It  was  clearly  his  duty  to  have  stopped  be- 
fore reaching  the  south-bound  track  at  a  point  where  he  could 
have  had  a  view  of  the  approaching  train,  and  could  have  heard 
it  had  he  listened,  and  this  he  could  safely  have  done  either  upon 
the  side  track  or  at  a  point  between  the  two  tracks  where  he  could 
have  stopped  in  perfect  safety.     That  he  did  not  do  so  is  clear, 
not  only  from  the  evidence,  but  from  the  fact  that  he  was  struck 
hy  the  tender  of  the  engine  either  before  or  immediately  after 
stepping  upon  the  track.    The  case  in  its  facts  nearly  approaches 
Keppleman  v,  Phila.  &  Reading  Railway  Co.,  190  Pa.  333,  42 
Atl.  697.  in  which  it  was  said :   'It  must  be  very  obvious  that  the 
proper  time  and  place  for  the  plaintiff  to  have  stopped  and  looked 
was  just  when  he  emerged  from  the  opening  in  the  standing  coal 
train  and  before  stepping  on  the  north  track.    He  would  then  ba\'e 
bad  a  view  of  the  train  for  a  considerable  distance  in  the  direc- 
tion from  which  the  engine  came.     His  unfortunate  mistake  was 
in  not  looking  then.    In  answer  to  the  question  whether  if  he  had 
stopped  and  looked  before  stepping  on  the  north  track  he  could 
have  avoided  the  collision  he  truthfully  answered  in  the  affirm- 
ative.'   In  this  case  the  testimony  of  Ross,  plaintiff's  witne«^s.  as 
well  as  the  testimony  of  defendant's  witnesses,  shows  conclusively 
that,  if  Hamilton  had  stopped  and  looked  before  stepping  on  the 
south-bound  track,  he  could  have  avoided  the  collision. 

"In  Sullivan  v.  Railroad  Co.,  175  Pa.  361,  34  Atl.  798,  it  is 
said  by  Mr.  Justice  Fell:  'The  presumption  that  deceased  per- 
formed his  duty  is  based  upon  the  fact  that  the  natural  instincts 
of  men  lead  them  to  avoid  injury.  It  prevails  in  the  absence  of  di- 
rect testimony  upon  the  subject,  but  it  may  be  rebutted  by  proof 
of  facts  and  circumstances,  as  well  as  by  direct  evidence.  It  is 
demonstrated  by  the  testimony  that,  if  he  obeyed  the  legal  injunc- 
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tion,  he  saw  and  heard  the  approaching  train ;  and  the  only  de- 
duction possible  is  that  he  did  not  look  and  listen,  or  that,  seeing 
and  hearing,  he  went  on  regardless  of  the  danger' — citing  Myers 
V,  B.  &  O.  Railroad  Co.,  150  Pa.  386,  24  Atl.  747,  in  which  it  is 
said.  'One  who  is  struck  by  a  moving  train  which  is  plainly  visible 
from  the  point  he  occupied  when  it  became  his  duty  to  stop,  look, 
and  listen  must  be  conclusively  presumed  to  have  disregarded 
that  rule  of  law  and  of  common  prudence  and  to  have  gone  neg- 
ligently into  an  obvious  danger.'  And  in  Urias  v.  Penna.  R.  R. 
Co.,  152  Pa.  326,  25  Atl.  566,  it  was  said  by  Chief  Justice  Pax- 
son:  *If  a  person  in  approaching  a  track  could  have  had  an  un- 
obstructed view  of  the  track  for  1,950  feet  at  a  point  18 
feet  from  the  track,  and  he  goes  upon  the  track  and  is 
injured,  it  is  vain  for  him  to  say  that  he  stopped,  looked,  and 
listened  at  the  point  of  unobstructed  view.*  And  in  Beach  v. 
Penna.  R.  R.  Co.,  212  Pa.  567,  61  Atl.  1106,  it  is  said  by  Mr. 
Justice  Fell :  *It  has  been  said  repeatedly  that  one  who  goes  on 
a  railroad  track  immediately  in  front  of  a  moving  train  whidi 
he  saw  or  could  have  seen  if  he  had  looked  at  the  proper  place 
will  be  presumed  to  have  been  negligent  is  in  its  nature  ap- 
plicable only  to  clear  cases,  where  the  facts  and  the  inferences 
to  be  drawn  frorn  Ihem  are  free  from  doubt,  and  the  conclusion 
of  negligence  is  irresistible.  McNeal  v.  Pittsburg,  etc.,  Ry.  Co., 
131  Pa.  184  [18  Atl.  1026] ;  Muckinhaupt  v,  Erie  Railroad  Co., 
196  Pa.  213  [46  Atl.  364].' 

"Again,  in  Howard  v.  Baltimore  &  Ohio  R.  R.  Co.,  219  Pa. 
358,  68  Atl.  848,  it  is  said  by  Mr.  Justice  Potter:  'We  have  said 
many  times  that  the  rule  set  forth  in  Carroll  v.  Railroad  Com- 
pany, 12  Wkly.  Notes  Cas.  348,  is  only  applicable  to  clear  cases. 
It  applies  only  where  a  person  enters  upon  a  railroad  tratk  and 
is  struck  by  a  moving  train  so  instantaneously  as  to  raise  a  legal 
presumption  that  he  did  not  stop,  look,  and  listen,  and  to  rebut 
any  presumption  that  he  had  done  so.  Where  there  is  doubi 
as  to  negligence  on  the  part  of  the  plaintiff,  the  case  is  for  the 
jury.'  And  in  Lonzer  v.  Lehigh  Valley  R.  R.  Co.,  196  Pa.  610, 
46  Atl.  937,  it  is  said :  *  When  testimony  offered  by  defendant  is 
of  a  nature  to  defeat  the  plaintiff's  claim,  is  not  in  itself  improb- 
able, is  not  at  variance  with  any  proved  or  admitted  facts  or  with 
ordinary  experience,  and  comes  from  witnesses  whose  candor 
there  is  no  apparent  ground  for  doubting,  the  jury  is  not  at  lib- 
erty to  indulge  in  a  capricious  disbelief,  and,  if  they  do  so,  it  is 
the  duty  of  the  court  to  set  the  verdict  aside.  Where  the  proof 
is  of  such  a  character,  the  court  may  refuse  to  submit  it  at  all 
and  direct  a  verdict  for  the  defendant.' 

"We  are  of  the  opinion  that  the  presumption  of  the  perform- 
ance of  duty  by  the  deceased  in  this  case  has  been  fully  rebutted 
by  proof  of  facts  and  circumstances  as  well  as  by  direct  evidence, 
and  that  it  has  been  demonstrated  by  the  testimony  that,  if  Ham- 
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ilton  had  obeyed  the  legal  injunction  to  stop,  look,  and  listen 
before  going  upon  or  approaching  the  track,  he  would  have  seen 
the  approaching  train,  and  that  the  only  deduction  possible  is 
that  he  did  not  look  or  listen,  or,  that  seeing  and  hearing,  he 
went  on  regardless  of  the  danger,  as  was  said  in  Sullivan  v. 
Railroad  Co.,  175  Pa.  361,  34  Atl.  798,  and  that  this  case  comes 
within  the  rule  as  reiterated  in  Howard  v.  Baltimore  &  Ohio  R. 
R.  Co.,  219  Pa.  358,  68  Atl.  848,  that,  the  deceased  having  en- 
tered upon  a  railroad  track  and  having  instantaneously  been 
struck  by  a  moving  train,  a  legal  presumption  is  raised  that  he 
did  not  stop,  look,  and  listen,  which  rebuts  any  presumption  of 
the  contributory  negligence  on  the  part  of  William  Hamilton, 
husband  of  the  plaintiff.  Having  arrived  at  this  conclusion,  it 
becomes  unnecessary  for  us  to  consider  the  question  of  negli- 
gence on  the  part  of  the  defendant,  or  the  question  of  whether 
file  defendant  or  the  Baltimore  &  Ohio  Railroad  Company  would 
be  liable,  if  either. 

**The  motion  of  the  defendant  is  therefore  granted,  and  judg- 
ment is  now  entered  for  the  defendant  non  obstante  veredicto/' 

Argued  before  Fell,  C.  J.,  and  Brown,  Mestrezat,  Potter, 
Elkin,  Stewart,  and  Moschzisker,  JJ. 

Charles  Biddle  and  C  Bradford  Fraley,  for  appellant. 
Arthur  G.  Dickson,  for  appellee. 

Per  Curiam.  The  facts  of  the  case  and  the  law  applicable 
thereto  are  very  fully  and  clearly  stated  in  the  opinion  of  the 
learned  trial  judge,  and  the  judgment  is  affirmed  for  the  reasons 
given  by  him. 
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(Circuit  Court  of  Appeals,  Eighth  Circuit,  April  12,  1910.) 

[178  Fed.  Rep.  619.] 

Constitutional  Law — E^ual  Protection  of  Laws — Requisites  of  Con- 
stitutional Classification — Employer's  Liability  Law. — The  employers 
liability  law  of  South  Dakota  (Laws  1907,  c.  219)  excepts  from  the 
general  law  of  the  state  all  common  carriers  and  all  their  employees, 
subjects  the  former  to  and  grants  to  the  latter  causes  of  action  for  in- 
juries to  the  employees  caused  by  the  negligence  of  their  fellow  scft- 
ants  and  for  those  to  which  their  own  negligence  contributes,  while 
no  such  liabilities  are  imposed  upon  other  employers  and  no  such 
rights  are  granted  to  other  employees.  The  fourteenth  amendment 
to  the  Constitution  forbids  any  state  to  **deny  to  any  person  the  eqnal 
protection  of  the  laws."     Held: 

(1)  Legislatures  of  states  for  some  sound  reason  of  necessity  or 
propriety  inherent  in  the  subjects  of  their  legislation  may  classify 
those  subjects  and  make  laws  applicable  to  one  class  that  are  inappli- 
cable to  another,  but  may  not  make  such  classifications  arbitrarily. 

(2)  There  are  three  indispensable  conditions  to  a  constitutional  im- 
position by  a  state  of  liabilities  or  burdens  upon  and  to  a  constitutional 
grant  by  a  state  of  rights  or  privileges  to  the  members  of  a  class  that 
other  members  of  the  state  may  not  hear  or  enjoy: 

(a)  There  must  be  such  a  difference  between  the  situation  and  cir- 
cumstances of  all  the  members  of  the  class  and  the  situation  and  cir- 
cumstances of  all  other  members  of  the  state  in  relation  to  the  sub- 
jects of  the  discriminatory  legislation  as  presents  a  just,  natural  rea- 
son for  the  diflference  made  in  their  liabilities  and  burdens  and  in  their 
rights  and  privileges. 

(b)  No  one  who  does  not  belong  to  the  class  may  be  included 
therein,  and  all  the  members  of  the  class  must  be  treated  alike. 

(c)  All  who  are  in  a  situation  and  circumstances  relative  to  the  sub- 
jects of  the  discriminatory  legislation  indistinguishable  from  those  of 
the  members  of  the  class  must  be  brought  under  the  influence  of  the 
law  and  treated  by  it  in  the  same  way  as  are  the  members  of  the  class. 

(3)  The  employer's  liability  law  of  South  Dakota  fulfills  neither  of 
these  conditions  and  is  violative  of  the  prohibition  of  unequal  la^^s 
contained  in  the  fourteenth  amendment  because  there  is  no  sound  rea- 
son of  necessity  or  propriety  for  the  difference  of  liabilities  and  rights 
it  makes  between  the  masters  and  servants  in  the  class  it  forms  and 
other  masters  and  servants  in  the  state  in  the  same  situation  and  cir- 
cumstances relative  to  its  subject-matter  as  the  members  of  the  class, 
and  because  it  does  net  subject  to  its  provisions  all  masters  and  serv- 
ants who  are  in  the  same  situation  and  circumstances  relative  to  its 
subject-matter  as  the  members  of  the  class  it  forms. 
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Constitutional  Law — Determination  of  Constitutional  Questions — 
Construction  of  Statutes — Employer's  Liability  Law. — The  employer's 
liability  act  of  South  Dakota,  which  by  its  terms  subjects  every  com- 
mon carrier  engaged  in  commerce  in  the  state  to  liability  for,  and 
grants  to  every  employee  of  every  such  carrier  a  cause  of  action  for, 
injuries  to  the  employee  caused  by  the  negligence  of  a  fellow  servant 
and  for  those  contributed  to  by  his  own  negligence,  may  not  be  lim- 
ited by  construction  to  a  constitutional  class, "to  common  carriers  us- 
ing the  agency  of  steam  or  other  powerful  agency  and  operating  en- 
gines, trains,  or  other  ponderous  machinery  and  their  servants  en- 
gaged in  hazardous  and  dangerous  occupations  and  then  sustained 

Statutes — ^Partial  Invalidity. — Where  a  part  of  a  statute  is  constitu- 
tional and  a  part  is  unconstitutional,  the  former  may  be  sustained  in 
proper  cases,  while  the  latter  fails. 

Indispensable  conditions  of  such  a  result,  however,  are  that:  (a) 
The  constitutional  part  and  the  unconstitutional  part  are  capable  of 
separation  so  that  each  part  may  be  read  and  may  stand  by  itself,  (b) 
the  unconstitutional  part  is  not  so  connected  with  the  general  scope 
of  the  law  as  to  make  it  impossible,  if  it  is  stricken  out,  to  give  effect 
to  the  apparent  intention  of  the  Legislature  in  enacting  the  law,  (c) 
the  insertion  of  words  or  terms  is  not  necessary  to  separate  the  con- 
stitutional part  from  the  unconstitutional  part  and  to  give  effect  to 
the  former  alone. 

Constitutional  Law— Judicial  Legislation — Construction  of  Statutes 
—Presumption  from  Greneral  Language. — Where  the  Legislature  of  a 
state  has  included  in  a  law  by  general  language  numerous  subjects  or 
persons  and  has  made  no  limitation  or  exception,  the  legal  presump- 
tion is  that  it  intended  to  make  none,  and  it  would  be  judicial  legisla- 
tion for  a  court  to  do  so. 

Constitutional  Law— Exceptions  to  General  Language  Inadmissible 
to  Make  Classification  Constitutional. — A  statute  of  a  stat^  which  in- 
cludes by  general  language  in  a  single  class  those  within  and  those 
without  the  constitutional  class  may  not  be  limited  by^  judicial  con- 
struction to  the  latter  class  and  then  sustained. 

(Syllabus  by  the  Court.) 

In  error  to  the  Circuit  Court  of  the  United  States  for  the  Dis- 
trict of  South  Dakota. 

Action  by  Marie  ^I.  Westby,  administratrix  of  Martin  Westby, 
against  the  Chicago,  Milwaukee  &  St.  Paul  Railway  Company. 
Judgment  for  plaintiff,  and  defendant  brings  error.  Reversed 
and  remanded. 

IVilliam  G.  Porter  (Charles  E.  Vroman,  on  the  brief),  for 
plaintiff  in  error. 

A.  B.  Kittredge  (Hans  Urdahl  and  Bdzinn  R,  Winans,  on  the 
brief),  for  defendant  in  error. 

Before  Sanborq,  Circuit  Judge,  and  Riner  and  William  H. 
Munger,  District  Judges. 
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Sanborn,  Circuit  Judge.  At  about  9  o'clock  in  the  morning 
on  a  bright  day  in  December,  as  Martin  Wtstby,  a  section  fore- 
man, was  walking  west  on  the  northerly  track  of  the  Chicago, 
Milwaukee  &  St.  Paul  Railway  Company  at  Madison,  in  South 
Dakota,  one  of  its  passenger  trains,  which  was  backing  from 
the  station  in  order  to  change  engines,  overtook  and  struck 
him.  The  plaintiff  below  was  the  widow  and  administratrix  of 
his  estate,  and  she  brought  this  action  and  recovered  a  judgment 
for  the  benefit  of  herself  and  their  minor  children  under  the 
employer's  liability  act  of  February  20,  1907  (chapter  219  of  the 
Session  Laws  of  South  Dakota  for  1907),  which  provides: 

"Section  1.  That  every  common  carrier  engaged  in  trade  or 
commerce  in  the  State  of  South  Dakota  shall  be  liable  to  any 
of  its  employes,  or  in  the  case  of  his  death,  to  his  personal  rep- 
resentative for  the  benefit  of  his  widow  and  children,  if  any,  if 
none,  then  for  his  parents,  if  none,  then  for  his  next  of  kin  de- 
pendent upon  him,  for  all  damages  which  may  result  from  the 
negligence  of  any  of  its  officers,  agents  or  employes,  or  by  reason 
of  any  defect  or  insufficiency  due  to  its  negligence  in  its  cars, 
engines,  appliances,  machinery,  track,  roadbed,  ways  or  works. 

"Sec.  2.  That  in  all  actions  hereafter  brought  against  any 
common  carrier  to  recover  damages  for  personal  injuries  to  an 
employe,  or  where  such  injuries  have  resulted  in  his  death,  the 
fact  that  the  employe  may  have  been  guilty  of  contributory  negli- 
gence shall  not  bar  a  recovery  where  his  contributory  negligence 
was  less  than  the  negligence  of  the  employer,  but  the  dam- 
ages shall  be  diminished  by  the  jury  in  proportion  to  the  amount 
of  negligence  attributable  to  such  employe.  All  questions  of  neg- 
ligence and  contributory  negligence  shall  be  for  the  jury." 

There  are  many  specifications  of  alleged  error  in  this  case 
which  involve  grave  questions  of  law ;  but  the  face  of  the  record 
discloses  an  error  which  was  probably  inadvertently  made,  but 
from  which  there  seems  to  be  no  escape.  It  is  that  thQ  court 
struck  out  the  testimony  of  Mr.  Miller,  a  witness  for  the  de- 
fendant and  the  conductor  of  the  train  that  struck  Westby,  upon 
the  issue  whether  or  not  that  train  was  executing  a  switching 
movement  when  the  accident  happened.  The  materiality  and  im- 
portance of  this  testimony  will  appear  from  a  brief  statement  of 
the  pleadings,  the  course  of  the  trial,  and  the  charge  of  the  court 
relative  to  this  issue. 

The  administratrix  alleged  in  her  complaint,  among  other 
things,  that  Mr.  Westby  was  one  of  the  section  foremen  and 
yardmasters  of  the  defendant,  that  he  knew  its  rules,  that  rule 
60  was  that  "when  a  train  is  pushed  by  an  engine,  except  when 
switching  and  making  up  trains  in  yards,  a  trainman  must  be 
stationed  on  the  front  of  the  leading  car  with  proper  signals  so 
as  to  perceive  the  first  sign  of- danger  and  immediately  signal 
the  engineer,"  that  it  had  always  been  the  custom  at  Madison 
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to  obey  this  and  other  rules,  that  Westby  relied  upon  this  rule 
and  the  custom  of  obeying  it,  and  while  he  was  engaged  in  the 
discharge  of  his  duty  as  section  foreman  the  defendant  backed 
the  passenger  train  upon  him  without  any  trainman  upon  the 
leading  car  and  struck  him.  The  defendant  in  its  answer  denied 
all  n^ligence  on  its  part,  and  among  other  things  denied  that  it 
had  been  the  custom  of  its  employes  at  Madison  to  obey  rule  60, 
and  that  Mr.  Westby  relied  upon  the  rule  or  upon  any  such 
custom,  and  averred  that  the  rule  was  inapplicable  to  the  train 
which  struck  him  because  it  was  switching,  and  that  he  was 
guilty  of  negligence  which  directly  contributed  to  his  death. 
These  facts  were  disclosed  by  the  trial.  The  accident  happened 
in  the  railroad  yard  at  Madison  where  there  were  many  railroad 
tracks.  Among  these  were  two  called  the  "Bristol-Madison 
track,"  and  the  "Wessington  Springs-Madison  track,"  which  ex- 
tended east  and  west,  parallel  to  each  other  and  about  14  feet 
apart  from  center  to  center,  from  a  point  about  600  feet  east  of 
Union  avenue  to  a  point  several  hundred  feet  west  of  that 
avenue.  Union  avenue  crossed  these  tracks  at  right  angles.  One 
hundred  and  thirty-three  feet  west  of  it  and  on  the  north  side  of 
the  tracks  was  a  toolhouse,  and  about  1,300  feet  east  of  it  was 
the  depot.  The  Bristol-Madison  track  was  the  northerly  track, 
and  there  was  a  switch  about  600  feet  east  of  Union  avenue  over 
which  passenger  trains  coming  from  the  west  on  the  Bristol- 
Madison  track  passed  on  to  the  Wessington  Springs-Madison 
track  to  reach  the  depot. 

Two  passenger  trains  going  east,  one  from  Bristol  on  the  Bris- 
tol-Madison track  and  one  from  Wessington  Springs  on  the  Wes- 
sington Springs-Madison  track,  were  due  at  Madison  about  the 
time  of  the  accident,  and  the  Bristol-Madison  train  changed  en- 
gines there.  When  that  train  arrived,  the  Wessington  Springs 
train  had  not  come  in,  and  the  Bristol  train  stopped  about  30 
feet  west  of  Union  avenue,  and  Westby,  who,  with  two  section- 
men,  was  at  work  on  a  switch  just  south  of  the  Wessington 
Springs  track,  talked  with  some  of  its  crew.  The  Bristol  train 
then  went  on  across  the  switch  upon  the  Wessington  Springs 
track  and  to  the  station,  delivered  its  passengers  and  baggage, 
and  then  backed  up  across  the  switch  again  onto  its  own  track 
and  across  Union  avenue  in  order  to  change  its  engine.  When 
it  passed  over  the  switch,  the  conductor  and  the  brakeman  got 
off  the  rear  end  of  the  train  to  attend  to  the  switch  and  the  train 
respectively  and  left  no  one  there.  The  train  backed  slowly  up 
along  its  own  track.  The  Wessington  Springs  train  was  then 
coming  in  from  the  west,  and  as  the  rear  of  the  Bristol  train 
backed  up  over  Union  avenue  Westby  had  left  his  work  just 
south  of  the  Wessington  Springs  track,  had  crossed  that  track, 
and  was  walking  along  on  the  Bristol  track  toward  the  toolhouse 
in  order  to  get  some  plugs.  As  he  walked  along  this  track,  the 
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rear  of  the  Bristol  train  overtook  and  knocked  him  down.  If 
there  had  been  a  trainman  on  the  rear  of  the  train,  it  is  probable 
that  he  would  have  seen  Westby,  would  have  given  him  a  signal, 
and  would  have  saved  him ;  but  there  was  no  one  on  the  rear  of 
the  train  at  the  time  of  the  accident.  If  Mr.  Westby  had  looked 
to  the  east  along  the  north  track,  which  was  free  from  all  ob- 
structions, either  when  he  went  upon  it  or  while  he  w^as  walking 
along  it,  it  is  probable  that  he  would  have  seen  the  train  backing 
towards  him,  and  that  he  would  have  saved  himself.  Testimony 
was  introduced  before  the  jury  that  the  fatal  movement  of  the 
Bristol  train  was,  and  that  it  was  not,  a  switching  movement, 
and  the  court  instructed  the  jury  that: 

"In  determining  whether  the  employees  in  charge  of  the  train 
were  negligent  you  will  consider  the  evidence  of  the  witnesses 
as  to  whether  this  train  movement  that  resulted  in  the  death  of 
Westby  came  within  rule  60,  or  whether  it  was  a  switching 
movement  ?o  as  to  exclude  it  from  that." 

Mr.  Miller,  the  conductor  of  the  Bristol  train,  testified  upon 
this  issue  without  objection  on  Saturday  afternoon,  April  26, 
1909,  as  follows : 

"Q.  Take  this  movement  from  the  time  you  moved  back,  gave 
the  signal  to  move  back  to  change  that  engine  and  to  get  out  of 
the  way  of  the  other  train,  up  to  the  time  you  returned  to  the 
station  again,  what  was  the  character  of  that  movement?  A. 
It  would  be  switching.     We  could  not  call  it  anj'thing  else. 

"Q.  How  many  classes  of  movements  are  there  of  trains  and 
cars?    A.  Two. 

"Q  What  are  they?  A.  One  would  be  switching  and  the 
other  would  be  leaving  a  station. 

"Q.  What  would  you  call  the  latter?    A.  Road  movement. 

"Q.  Train  line  movement?    A.  Yes,  sir. 

"Q.  Traffic  movement?    A.  Yes,  sir. 

"Q.  You  may  state  whether  or  not  the  movement  of  cars  and 
trains  fall  in  one  or  the  other  of  these  classes.  A.  Yes,  it 
would  be  either  switching  or  otherwise. 

"Q.  Either  switching  or  train  line  movement?  A.  Making 
preparation  for  completing  the  train  would  be  switching,  putting 
it  together  ready  for  the  engine. 

"Q.  How  many  switches  do  you  go  through  to  get  back  to  the 
point  where  you  took  oflF  the  engine  to  put  on  another?    A.  Two. 

"Q.  And  in  returning  how  many?    A.  The  same  two." 

On  the  following  Monday  after  Mr.  Peterson  had  testified 
that  he  was,  and  for  five  years  had  been,  trainmaster  of  the 
low^a  &  Dakota  division  of  the  defendant's  railroad,  and  that  the 
movement  of  this  train  was  a  switching  movement,  he  was  asked 
what  he  knew  '*in  regard  to  the  custom  as  to  the  observance  of 
rule  60  where  trains  are  being  switched  as  to  a  part)'  being  put 
on  the  rear  car."     Thereupon  the  court  sustained  the  objection 
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of  the  plaintiff  below  that  the  question  was  incompetent,  irrel- 
evant, and  immaterial,  and  granted  her  motion  '*that  the  testi- 
mony of  the  witness  Miller  given  on  Saturday  afternoon  be 
stricken  out  because  it  is  incompetent,  irrelevant,  and  immate- 
rial." As  the  issue  whether  or  not  the  movement  of  the  train  at 
the  time  of  the  accident  was  switching  and  was,  therefore,  ex- 
cepted from  rule  60,  was  made  by  the  pleadings,  tried  by  the 
evidence,  and  was  so  material  that  it  was  submitted  to  the  jury 
by  the  court,  there  is  no  escape  from  the  conclusion  that  it  was 
an  error  of  law  to  withdraw  from  the  jury  the  testimony  of  the 
conductor  upon  this  issue. 

Counsel  for  the  plaintiff  called  attention  to  the  fact  that  Mil- 
ler also  testified  that  it  was  not  customary  in  moving  trains  back- 
ward, as  the  Bristol  train  was  moved  at  the  time  of  the  accident, 
to  place  a  trainman  or  any  one  on  the  rear  car  for  the  purpose 
of  warning  trackmen  or  sectionmen  working  around  the  yards, 
and  they  argue  that  the  question  to  Peterson,  which  was  asked 
just  before  the  motion  to  strike  out  Miller's  testimony  was  made, 
was  directed  to  this  issue,  and  that  it  was  the  portion  of  Miller's 
testimony  directed  to  this  issue,  and  that  alone,  that  was  stricken 
out.    It  may  be  that  in  the  thought  of  counsel  and  court  at  the 
time  this  motion  was  made  this  was  the  purpose  and  extent  of 
the  motion  and  of  the  ruling.    But  the  question  before  us  is  not 
now  what  counsel  and  court  thought  about  it,  but  what  the  mo- 
tion and  the  ruling  meant  to  the  jury.    The  pleadings,  the  evi- 
dence, and  the  charge  have  been  read  again  in  view  of  the  con- 
tention of  counsel  upon  this  subject  without  finding  any  safe 
ground  for  holding  either  that  the  jury  were  told,  or  that  they 
understood,  that  the   motion   granted  did   not  withdraw    from 
their  consideration  just  what  it  stated,  and  that  was  the  testi- 
mony of  "Miller  given  on  Saturday  afternoon,"  and  that  testi- 
mony was  all  the  testimony  he  gave  in  the  case.    When  an  at- 
tempt is  made  to  limit  the  motion  to  part  of  his  testimony,  the 
question  at  once  arises  to  what  part,  and  there  is  nothing  in  the 
record  which  answers  it.     Moreover,  the  question  asked  Peter- 
son just  before  the  motion  was  made  was  not  directed,  as  is 
the  part  of  Miller's  testimony  to  which  this  court  is  asked  to  limit 
the  motion,  to  the  custom  "for  the  purpose  of  warning  track- 
men or  sectionmen  working  around  the  yards,"  but  it  called  for 
the  general  custom  where  trains  were  being  switched,  as  he  had 
testified  that  this  train  was,  regardless  of  the  purpose  of  the  cus- 
tom.   Our  reluctant  conclusion  is  that  the  record  forbids  a  limi- 
tation of  this  motion,  and  that  the  jury  must  have  understood  it 
to  mean  what  counsel  said  when  he  made  it  and  that  the  ruling 
upon  it  necessitates  another  trial  of  this  action. 

The  court  below  overruled  objections  made  at  the  trial  of  this 
case  and  to  the  charge  of  the  court  on  the  ground  that  the  em- 
ployer's liability   law    of    South    Dakota   was   unconstitutional. 
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Prior  to  the  act  of  February  20,  1907,  employers  in  South  Da- 
kota were  not  liable  for  injuries  or  deaths  of  their  employees 
which  the  latter's  negligence  contributed  to  cause  nor  for  those 
caused  by  the  negligence  of  their  fellow  servants,  and  this  is 
still  the  general  law  of  that  state.  That  statute  of  1907  excepted 
from  this  general  law,  which  still  governs  the  rights  of  all  other 
masters  and  servants  in  that  state,  common  carriers  and  their 
servants,  subjected  the  former  to,  and  granted  to  the  latter, 
causes  of  action  for  injuries  to  the  servants  caused  by  the  n^li- 
gence  of  their  fellow  servants  and  for  injuries  to  which  their 
own  negligence  contributed,  while  no  such  liabilities  were  im- 
posed upon  other  employers  and  no  such  rights  were  granted 
to  other  servants.  The  fourteenth  amendment  to  the  Consti- 
tution of  the  United  States  forbids  any  state  to  "deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the  laws." 
How  may  such  legislation  escape  this  inhibition?  The  answer 
is,  by  classification,  and  the  concession  is  freely  made  that  the 
Legislatures  of  the  states  may  lawfully  classify  the  subjects  of 
their  laws  and  make  provisions  applicable  to  one  class  of  subjects 
that  have  no  application  to  another  class.  But  the  members  of 
these  classes  may  not  be  selected  arbitrarily  without  just  or 
sound  reason  inherent  in  their  respective  situations  and  circum- 
stances relative  to  the  subject-matter  of  the  legislation  for  the 
difference  in  the  burdens  imposed  and  the  privileges  conferred 
upon  them  by  such  a  discriminatory  law. 

In  the  face  of  the  constitutional  prohibition  of  unequal  laws, 
there  are  three  indispensable  conditions  to  a  constitutional  im- 
position of  liabilities  or  burdens  upon,  or  a  constitutional  grant 
of  rights  or  privileges  to,  the  members  of  one  class  that  other 
members  of  the  state  do  not  bear  or  enjoy:  (1)  There  must 
be  such  a  difference  between  the  situation  and  circumstances 
of  all  the  members  of  the  class  and  the  situation  and  circum- 
stances of  other  members  of  the  state  in  relation  to  the  subjects 
of  the  discriminatory  legislation  as  presents  a  just  and  natural 
reason  of  necessity  or  propriety  for  the  difference  made  by  the 
law  in  their  liabilities  and  rights.  While  reasonable  classifica- 
tion is  permitted,  without  doing  violence  to  the  equal  protection 
of  the  laws,  such  classification  must  be  based  upon  some  real 
and  substantial  distinction,  bearing  a  reasonable  and  just  rela- 
tion to  the  things  in  respect  to  which  such  classification  is  im- 
posed ;  and  classification  cannot  be  arbitrarily  made  without  any 
substantial  basis.  Arbitrary  selection,  it  has  been  said,  cannot 
be  justified  by  calling  it  classification.  Gulf,  Colorado  &  Santa 
Fee  Ry.  Co.  v.  Ellis,  165  U.  S.  150,  155,  165,  17  Sup.  Ct.  255, 
41  L.  Ed.  666 ;  Cotting  v.  Kansas  City  Stock  Yards  Co.,  183  I'. 
S.  79,  107-112,  22  Sup.  Ct.  30,  46  L.  Ed.  92;  Connolly  zk  Union 
Sewer  Pipe  Co.,  184  U.  S.  540,  559,  22  Sup.  Ct.  431,  46  L,  Ed. 
679;  Southern  Ry.  Co.  v,  Greene,  216  U.  S.  400,  30  Sup.  Ct. 
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287,  54  L.  Ed.  —  (filed  February  21,  1910)  ;  Nichols  v.  Walter, 
37  Minn.  264,  33  N.  W.  800;  Lavallee  v.  St.  Paul,  Minneapolis 
&  Manitoba  Ry.  Co.,  40  Minn.  249,  252,  41  N.  W.  974;  State  v. 
Loomis,  115  Mo.  307,  314,  22  S.  W.  350,  21  L.  R.  A.  789;  Bal- 
lard V.  Mississippi  Cotton  Oil  Co.,  81  Miss.  507,  34  South.  533, 
549,  62  L.  R.  a.  407,  95  Am.  St.  Rep.  476.  (2)  No  person  who 
does  not  belong  to  the  class  may  be  included  therein,  and  all 
persons  within  the  influence  of  the  legislation  relative  to  the 
class  must  be  treated  alike  thereby.  (3)  All  who  are  in  a  situa- 
tion and  circumstances  relative  to  the  subject  of  the  discrimina- 
tory legislation  indistinguishable  from  the  situation  and  circum- 
stances of  the  members  of  the  class  must  be  brought  under  the 
influence  of  the  legislation  and  treated  by  it  in  the  same  way  as 
are  the  members  of  the  class. 

"An  act  of  class  legislation  to  stand  in  the  face  of  the  Consti- 
tution must  include  all  who  belong  to  the  class — not  all  who 
bear  similarity  in  some  characteristics  to  those  included,  but  all 
who  cannot  be  distinguished  from  them  in  that  particular  char- 
acteristic which  justifies  the  act.  And  it  must  include  none  who 
do  not  belong  to  the  class."  Sams  v,  St.  Louis  &  M.  R.  Co.,  174 
Mo.  53.  73  S.  W.  686,  691.  61  L.  R.  A.  475;  Johnson  v.  St.  Paul 
&  Duluth  R.  Co.,  43  Minn.  222,  224,  45  N.  W.  156,  8  L.  R.  A. 
419:  Lodi  Township  v.  State,  51  N.  J.  Law,  402,  18  Atl.  749,  6 
L  R.  A.  56. 

It  is  evident  from  a  casual  reading  of  the  three  conditions 
which  have  been  stated  that,  if  either  of  them  be  disregarded, 
parties  within  or  without  the  legislative  class  must  be  deprived  of 
the  equal  protection  of  the  laws,  and  the  question  at  once  arises : 
Does  this  statute  of  South  Dakota  comply  with  these  condition?  ? 
The  subject-matter  of  the  statute  is  the  liability  of  masters 
for  injuries  to  their  servants  caused  by  the  negligence  of  their 
fellow  servants  and  for  those  to  which  their  own  negligence  con- 
tributes.   There  is  a  sound  and  natural  reason  why  railroad  com- 
panies should  be  liable,  while  other  employers  are  not,  for  the  in- 
juries of  their  servants  engaged  in  the  operation  of  their  engines 
and  trains  and  in  the    construction    and    repair  of  tracks  and 
roadbeds  on  which  engines  and  trains  are  in  operation  and  in 
any  other  like   hazardous  occupations,   although   those  injuries 
are  incurred  by  the  negligence  of  fellow  servants.     It  is  that  the 
occupation  of  these  servants  is  more  hazardous  and  more  dan- 
gerous than  that  of  servants  in  ordinary  occupations,  and  that 
the  fellow  servants  on  whose  care  their  safety  largely  depends 
are  so  numerous  and  many  of  them  are  so  distant  from  them  in 
place  or  in  work  that  they  have  little,  if  any,  opportunity  to  learn 
their  characters  for  care  and  prudence.     If  the  act  under  con- 
sideration limited  its  beneficiaries  to  servants  of  this  class,  it 
plight  escape  the  ban  of  the  Constitution  and  be  sustained.     But 
It  confers  its  causes  of  action  upon  all  the  servants  of  all  com- 
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mon  carriers,  whether  these  servants  are  engaged  in  dangerous 
or  in  comparatively  safe  occupations,  whether  they  are  driving 
engines,  operating  trains,  and  repairing  raih*oad  tracks,  or  mak- 
ing tariffs,  keeping  books,  trying  lawsuits,  conducting  or  driv- 
ing street  cars,  or  stagecoaches,  or  cabs,  or  omnibuses,  or 
wagons,  loading  and  unloading  drays  or  trucks,  or  operating  a 
telegraph  or  a  telephone  or  an  express  business,  so  that  the 
danger  of  their  occupations  utterly  fails  to  distinguish  their 
situation  and  circumstances  from  those  of  the  servants  of  other 
masters  some  of  whom,  like  servants  in  this  legislative  class, 
have  dangerous  and  others  comparatively  safe  occupations. 

All  who  pursue  the  business  of  carrying  passengers  or  goods 
or  information  for  hire  for  the  public  generally,  railroad  com- 
panies, express  companies,  telegraph  companies,  telephone  com- 
panies, street  car  companies,  owners  and  operators  of  omni- 
buses, cabs,  carriages,  carts,  drays,  trucks,  sleds,  boats,  and 
many  other  vehicles,  are  common  carriers.  Hutchinson  on  Car- 
riers (2d  Ed.)  §§  58-69;  Employers'  Liability  Cases,  207  U.  S. 
463,  497,  28  Sup.  Ct.  141,  52  L.  Ed.  297.  A  little  reflection  upon 
the  vast  amount  of  transportation  conducted  by  common  carriers 
in  taking  passengers  and  goods  to  and  from  railroads  and  vessels 
and  in  carrying  them  through  parts  of  the  country  which  the 
railroads  do  not  reach  makes  the  fact  apparent  that  railroad 
companies  constitute  but  a  small  percentage  of  the  number  of 
common  carriers,  and  convinces  that  a  large  proportion  and 
probably  a  large  majority  of  all  the  servants  of  all  common  car- 
riers are  not  engaged  in  any  dangerous  occupation  whatever. 
Under  this  statute,  if  a  book-keeper  or  any  other  servant  of  a 
common  carrier  who  is  engaged  in  the  performance  of  clerical 
duties  in  its  general  offices,  and  such  a  servant  of  a  merchant  or 
manufacturer  engaged  in  the  same  occupation  under  the  same 
circumstances,  are  each  injured  by  the  negligence  of  a  fellow 
servant,  th;i  common  carrier  is  liable  for  the  damages  his  servant 
sustained,  while  the  merchant  or  manfacturer  is  exempt  from 
any  liability  for  the  damages  which  his  employee  suffered.  A 
girl'  working  for  a  telephone  company  may  recover  from  it  the 
damages  she  sustains  through  the  negligence  of  her  fellow 
servant  which  her  own  negligence  contributed  to  cause;  but  a 
girl  operating  a  telephone  for  a  hotel  keeper  or  a  merchant  and 
discharging  the  same  duties  under  the  same  circumstances  has 
no  remedy  for  her  injuries.  A  common  carrier  is  liable  for  the 
injuries  of  his  servant  engaged  in  loading,  unloading,  or  driving 
a  dray,  a  -wagon,  or  a  truck  caused  by  the  negligence  of  his  fel- 
low servant;  but  a  merchant  or  a  manufacturer,  or  any  other 
person,  is  exempt  from  liability  for  such  injuries  to  his  servants 
engaged  in  doing  the  same  work  under  the  same  circumstances. 
A  telegraph  operator  employed  by  a  telegraph  company  may 
recover  of  his  master  for  injuries  caused  by  the  negligence  of 
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his  fellow  servant  which  fiis  own  negligence  contributed  to 
cause;  but  a  telegraph  operator  employed  by  a  bank  or  a  com- 
mission company  to  discharge  the  same  duties  under  the  same 
circumstances  can  recover  nothing  for  such  injuries. 

Illustrations  might  be  multiplied  indefinitely;  but  these  seem 
to  be  ample  to  show  that  this  statute  denies  the  equal  protection 
of  the  law  to  persons  in  the  sa,nie  situations  and  circumstances 
relative  to  the  subject-matter  of  this  legislation.     There  is  no 
reason  of  necessity  or  propriety — there  is  no  reason  whatever 
that  occurs  to  us — why  a  common  carrier  should  be  subjected  to 
liability  to  his  bookkeeper  or  to  his  clerk  in  his  general  offices,  or 
to  his  driver  or  loader  of  his  dray  or  truck  or  to  any  other  of 
his  servants  who  is  not  actually  engaged   in   some   such  haz- 
ardous occupation  as  operating  engines  or  trains,   or  handling 
or  working  about  machinery,   while   the  merchant,   the  manu- 
facturer, and  all  other  persons  are  exempt  from  such  liabilities 
to  their  servants  engaged  in  the  performance  of  the  same  work 
under  the  same  circumstances.     And  there  is  no  just  reason — 
nay  there  is  no  reason  whatever  that  we  can  ascertain — why 
such  servants  of  common  carriers  who  are  not  engaged  in  any 
dangerous  or  hazardous  occupation  should  be  granted  the  right 
and  privilege   of   recoveries    from   their   masters    for    damages 
caused  by  the  negligence  of  their  fellow  servants  which  their 
own  negligence  contributed  to  cause  while  the  servants  of  other 
persons  doing  the  same  work  in  the  same  situation  and  circum- 
stances are  denied  this  right  and  privilege.     The  discrimination 
which  this  statute  works  violates  the  indispensable  conditions 
of  a  constitutional  classification.    There  is  no  difference  between 
the  situation  and  circumstances  of  all  the  members  of  the  class 
which  the  statute  forms     and  those  of  all  other  masters  and 
servants  in  the  state  relative  to  the  subject-matter  of  this  legisla- 
tion that  presents  any  natural  or  sound  or  just  reason  of  necessity 
or  propriety  for  the  difference  in  their  liabilities  and  rights  it 
attempts  to  make,  and  it  does  not  bring  under  its  influence  all 
masters  and  servants  who  are  in  a  situation  and  in  circumstances 
relative  to  its   subject-matter   indistinguishable    from   those   of 
members  of  the  class.    All  employees  of  those  who  are  not  com- 
mon carriers  who  are  engaged  under  similar  circumstances  in 
the  same  or  similar  occupations  to  those  of  the  employees  of 
common  carriers  that  are  not  engaged  in  dangerous  occupations 
are  entitled  to  the  same  rights  .of  action  and  to  the  same  priv- 
ileges that  are  granted  to  such  servants  of  common  carriers,  and 
the  denial  of  them  by  this  statute  is  a  denial  of  the  equal  pro- 
tection of  the  laws.    And  all  common  carriers  are  entitled  to  the 
same  exemptions  from  liability  to  their  employees  who  are  not 
engaged  in  any  dangerous  occupation  for  injuries  caused  by  the 
negligence  of  their  fellow  servants  which  their  own  negligence 
contributed  to  cause  that  other  employers  enjoy.     The  statute 
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dq)rives  them  of  this  exemption  and  thereby  denies  to  them  the 
equal  protection  of  the  laws.  Because  there  is  no  sound  reason 
of  necessity  or  propriety  for  the  difference  of  liabilities  and 
rights  which  this  law  makes  between  the  members  of  the  class 
it  forms  and  the  other  masters  and  servants  in  the  state  in  the 
same  situation  and  circumstances  as  members  of  the  class,  and 
because  it  does  not  include  and  subject  to  its  provisions  all 
masters  and  servants  in  the  state  who  are  in  the  same  situation 
and  circumstances  relative  to  the  subject-matter  of  the  legisla- 
tion as  are  members  of  the  class  it  forms,  the  conclusion  has 
been  irresistibly  forced  upon  our  minds  that  this  statute  denies 
to  many  citizens  the  equal  protection  of  the  laws  and  violates 
the  fourteenth  amendment  to  the  Constitution. 

Perhaps  the  most  learned  and  exhaustive  opinion  upon  this 
question  is  that  of  Chief  Justice  Whitfield  in  Ballard  v, 
Mississippi  Cotton  Oil  Co.,  81  Miss.  507,  34  South.  533,  62  L. 
R.  a.  407,  95  Am.  St.  Rep.  476.  Support  for  the  conclusion 
which  has  been  reached  may  be  found  in  that  opinion  and  in 
Gulf,  Colorado  &  Santa  Fee  Ry.  Co.  v.  Ellis,  105  U.  S.  150, 
155,  165,  ]7  Sup.  Ct.  255,  41  L.  Ed.  666;  Cotting  v.  Kansas 
City  Stock  Yards  Co.,  183  U.  S.  79,  107-112,  22  Sup.  Ct.  30,  46 
L.  Ed.  92;  Connolly  v.  Union  Sewer  Pipe  Co.,  184  U.  S.  540, 
559,  560,  22  Sup.  Ct.  431,  46  L.  Ed.  679;  Southern  Ry.  Co.  v, 

Greene,  216  U.  S.  400,  30  Sup.  Ct.  287,  54  L.  Ed.  ,  filed 

February  21,  1910;  Lavallee  v.  St.  Paul,  Minneapolis  &  Man- 
itoba Ry.  Co.,  40  Minn.  249,  251,  41  N.  W.  974;  Indianapolis 
Traction  &  Terminal  Co.  v,  Kinney,  171  Ind.  612,  85  N.  E.  954, 
956,  957,  22^  L.  R.  A.  (N.  S.)  711;  Bedford  Quarries  Co.  v. 
Bough,  168  Ind.  671,  674,  80  N.  E.  529,  533,  14  L.  R.  A.  (N. 
S.)  418;  Sams  v.  St.  Louis  &  M.  R.  Co.,  174  Mo.  53,  73  S.  W. 
686,  689,  691,  61  L.  R.  A.  475;  State  v,  Loomis,  115  Mo.  307, 
314,  22  S.  W.  350,  21  L.  R.  A.  789;  Johnson  v,  St.  Paul  & 
Duluth  R.  R.  Co.,  43  Minn.  222,  223,  45  N.  W.  156,  8  L.  R.  A. 
419;  Indianapolis  Union  Ry.  Co.  v,  Houlihan,  157  Ind.  494,  60 
N.  E.  943,  945,  946,  54  L.  R.  A.  787 ;  Deppe  v,  Chicago,  Rock 
Island  &  Pacific  Ry.  Co.,  36  Iowa,  52;  Missouri  Pacific  Ry.  Co. 
V.  Haley,  25  Kan.  26,  35;  Union  Pacific  Ry.  Co.  v.  Harris,  33 
Kan.  416,  6  Pac.  571.  Counsel  for  the  defendant  in  error  have 
called  attention  to,  and  we  have  considered,  the  facts  that  the 
national  employer's  liability  act  of  June  11,  1906  (34  Stat.  232. 
c.  3073  [U.  S.  Comp.  St.  Supp.  1907,  pp.  891,  892,  Supp.  1909, 
p.  1148]),  creates  a  class  that  includes  every  common  carrier 
engaged  in  commerce  among  the  states  and  in  the  territories 
and  in  the  District  of  Columbia,  that  it  was  sustained  so  far  as 
it  related  to  the  territories  and  the  District  of  Columbia  in  El 
Paso  &  N.  E.  Ry.  Co.  v,  Gutierrez,  215  U.  S.  87,  30  Sup.  Ct. 

21,  54  L.  Ed. ,  and  that  in  Employers'  Liability  Cases,  207 

U.  S.  463,  492,  28  Sup.  Ct.  141,  52  L.  Ed.  297,  the  Supreme 
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Court  dismissed  the  criticism  that  this  law  placed  all  common 
carriers  in  a  disfavored  and  all  its  employees  in  a  favored  class 
with  the  remark   that  this   consideration   concerned   the   expe- 
diency of  the  act,  not  the  power  of  Congress  to  enact  it.     But 
the  prohibition  of  the  fourteenth  amendment  was  not  directed 
against  and  did  not  limit  or  affect  the  power  of  Congress.     Its 
command  is  "no  state  shall  make  or  enforce  any  law  which  shall 
abridge  the  privileges  or  immunities  of  citizens  of  the  United 
States,    *     *     *     iior  deny  to  any  person  within  its  jurisdic- 
tion the  equal  protection  of  the  laws,"  and  the  cases  in  which 
the  national  employer's  liability  acts  have  been  considered  in- 
volved and  hence  decided  no  question  of  the  violation  of  that 
amendment.     It  is,  however,  significant  that  when  the  Congress 
came  to  pass  act  April  22,  1908,  c.  149,  35  Stat.  65  (U.  S.  Comp. 
St.  Supp.   1909,  p.   1171),  in  lieu  of  that  of  1906,  which  had 
been  held  unconstitutional   so   far  as    it   related    to  commerce 
among  the  states,  it  restricted  the  class  formed  by  that  act  to 
"every  common  carrier  by  railroad"  engaging  in  interstate  or 
other  specified  commerce  and  their  employees.     In  the  cases  of 
Missouri  Pacific  Railway  Co.  v,  Mackey,  127  U.  S.  205,  210,  8 
Sup.  Ct.  1161,  32  L.  Ed.  107,  and  Missouri  Pacific  Railway  Co. 
V.  Castle,  97  C.  C.  A.  124,  172  Fed.  841,  cited  by  counsel  for  the 
plaintiff  in  error,  the  statutes  under  consideration  limited  the 
classes  they  formed  to  railway  companies  and  their  employees 
^d  did  not  attempt  to  include  in  them  all  common  carriers  and 
their  servants,  the  remark  of  Mr.  Justice  Field  in  the  former 
case  that  it  was   "simply   a   question   or   legislative   discretion 
whether  the  same  liabilities  should  be  applied  to  carriers  by  canal 
and  stage  coaches  and   to  persons   and   to  corporations   using 
steam  in  manufactories"  was  obiter  dictum  is  not  broad  enough 
'n  Its  tenns  to  cover  all  common  carriers  and  is  not  in  accord 
with  the  later  considered  decisions  of  the  Supreme  Court  in  the 
Hlis'  Case,  165  U.  S.  150,  165,  17  Sup.  Ct.  255,  41  L.  Ed.  666, 
and  the  Greene  Case,  216  U.  S.  400,  30  Sup.  Ct.  287,  54  L.  Ed. 
-^  (filed  February  21,  1910),  that: 

"It  is  apparent  that  the  mere  fact  of  classification  is  not  suf- 
ficient to  relieve  a  statute  from  the  reach  of  the  equality  clause 
0^  the  fourteenth  amendment,  and  that  in  all  cases  it  must  ap- 
pear not  only  that  a  Classification  has  been  made,  but  also  that 
^^  ^s  one  based  upon  some  reasonable  ground — some  difference 
which  bears  a  just  and  proper  relation  to  the  "attempted  classi- 
fication— and  is  not  a  mere  arbitrary  selection." 

The  most  searching  investigation  and  deliberate  reflection 
have  disclosed  no  such  reasonable  ground  for,  no  difference  be- 
tween those  within  and  those  without,  the  class  formed  by  this 
South  Dakota  statute  which  bears  any  just  or  proper  relation 
^0  the  classification  attempted  by  it,  and,  tested  by  this  rule  of 
the  Supreme  Court,  it  cannot  be  sustained. 
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Nor  can  his  statute  lawfully  be  limited  by  construction  either 
in  its  terms  or  in  its  effect  to  railroad  companies  or  to  common 
carriers  and  their  employees  engaged  in  dangerous  occupations, 
and  be  thus  brought  out  from  under  the  ban  of  the  Constitution 
and  sustained.  That  if  the  act  had  been  thus  restricted  by  the 
Legislature  that  passed  it  it  might  not  have  been  violative  of  the 
fourteenth  amendment  may  be  conceded,  but  is  not  decided.  It 
is  also  true  that  where  a  statute  is  constitutional  in  part  and  un- 
constitutional in  part,  the  former  part  in  proper  cases  may  be 
sustained,  while  the  latter  part  fails.  But  indispensable  condi- 
tions of  such  a  result  are :  ( 1 )  That  the  constitutional  part  and 
the  unconstitutional  part  are  capable  of  separation  so  that  each 
may  be  read  and  may  stand  by  itself  ( Baldwin  v.  Franks,  120 
U.  S.  679,  685,  7  Sup.  Ct.  656,  763,  30  L.  Ed.  766) ;  (2)  that 
the  unconstitutional  part  is  not  so  connected  with  the  general 
scope  of  the  law  as  to  make  it  impossible,  if  it  is  stricken  out,  to 
give  effect  to  the  apparent  intention  of  the  Legislature  in  en- 
acting it;  and  (3)  that  the  insertion  of  words  or  terms  is  not 
necessary  to  separate  the  constitutional  part  from  the  uncon- 
stitutional part  and  to  give  effect  to  the  former  only.  Allen  v. 
Louisiana,  103  U.  S.  80,  84,  26  L.  Ed.  318;  United  States  t^. 
Reese,  92  U.  S.  214,  218,  221,  23  L.  Ed.  563;  The  Trade-Mark 
Cases,  100  U.  S.  82,  99,  25  L.  Ed.  550;  United  States  v,  Harris, 
106  U.  S.  629,  641,  642,  1  Sup.  Ct.  601,  27  L.  Ed.  290;  Vn- 
ginia  Coupon  Cases  (Poindexter  v,  Greenhow)  114  U.  S.  270, 
305,  5  Sup.  Ct.  903;  962,  29  L.  Ed.  185;  Spraigue  v.  Thompson, 
118  U.  S.  90,  94,  6  Sup.  Ct.  988,  30  L.  Ed.  115;  Income  Tax 
Cases  (Pollock  v.  Farmers*  Loan  &  Trust  Co.)  158  U.  S.  601, 
636,  15  Sup.  Ct.  912,  39  L.  Ed.  1108;  Cella  Commission  Co.  r. 
Bohlinger,  78  C.  C.  A.  467,  471,  147  Fed.  419,  423,  8  L.  R.  A. 
(N.  S.)  537;  Ballard  v,  Mississippi  Cotton  Oil  Co.,  81  Miss. 
507.  34  South.  554,  555,  62  L.  R.  A.  407,  95  Am.  St.  Rep.  476. 

In  United  States  v,  Reese,  92  U.  S.  214,  218.  221,  23  L  Ed. 
563,  Congress  had  enacted  a  law  which  prescribed  punishment 
for  the  unlawful  refusal  to  accept  votes  from  all  voters  while 
its  constitutional  power  was  limited  to  prescribing  the  penalty 
for  refusing  to  receive  votes  "on  account*  of  the  race,  color,  or 
previous  condition  of  servitude  of  the  voter."  The  contention 
of  the  government  was  that  the  act  wa^  constitutional  as  to 
all  refusals  to  receive  votes  on  account  of  the  race,  color,  etc., 
of  the  voter,  and  that  it  could  be  sustained  to  this  extent  and 
permitted  to  fail  in  other  cases,  because  the  two  classes  of  cases 
and  the  two  portions  of  the  act  applicable  to  them  were  readily 
separable.     But  the  argument  failed.    The  Supreme  Court  said: 

"We  are  therefore  directly  called  upon  to  decide  whether  a 
penal  statute,  which  is  in  general  language  broad  enough  to 
cover  wrongful  acts  without  as  well  as  within  the  constitutional 
jurisdiction,  can  be  limited  by  judicial  construction  so  as  to  make 
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it  operate  only  on  that  which  Congress  may  rightfully  prohibit 
and  punish.  For  this  purpose,  we  must  take  these  sections  of 
the  statute  as  they  are.  We  are  not  able  to  reject  a  part  which 
is  unconstitutional,  and  retain  the  remainder,  because  it  is  not 
possible  to  separate  that  which  is  unconstitutional,  if  there  be 
any  such,  from  that  which  is  not.  The  proposed  effect  is  not  to 
be  attained  by  striking  out  or  disregarding  words  that  are  in  the 
section,  but  by  inserting  those  that  are  not  now  there.  Each  of 
the  sections  must  stand  as  a  whole  or  fall  altogether.  The  lan- 
guage is  plain.  There  is  no  room  for  construction,  unless  it  be 
as  to  the  effect  of  the  Constitution.  The  question,  then,  to  be 
determined,  is  whether  we  can  introduce  words  of  limitation  into 
a  penal  statute  so  as  to  make  it  specific,  when,  as  expressed,  it 
is  general  only." 

In  Trade-Mark  Cases,  100  U.  S.  82,  25  L.  Ed.  550,  Congress 
possessed  the  constitutional  authority  to  protect  trade-marks 
in  interstate  and  foreign  commerce,  and  it  enacted  a  statute 
which  by  its  terms  protected  trade-marks  in  all  commerce.  The 
court  was  urged  to  restrict  this  law  by  construction  to  trade- 
marks in  interstate  and  foreign  commerce  and  to  sustain  it. 
But  it  cited  and  quoted  from  the  opinion  in  the  Reese  Case, 
and  held  the  act  unconstitutional. 

In  Virginia  Coupon  Cases  (Poindexter  v,  Greenhow,  114  U. 
S.  270,  5  Sup.  Ct.  903,  962,  29  L.  Ed.  185,  the  same  argument 
was  again  met  and  overthrown  with  this  declaration,  which 
was  subsequently  quoted  and  affirmed  in  Income  Tax  Cases 
(Pollock  V,  Farmers'  Loan  &  Trust  Co.)  158  U.  S.,  at  page  636, 
15  Sup.  Ct,  at  page  920  (39  L.  Ed.  1108)  : 

"It  is  undoubtedly  true  that  there  may  be  cases  where  one 
part  of  a  statute  may  be  enforced  as  constitutional,  and  another 
be  declared  inoperative  and  void,  because  unconstitutional;  but 
these  are  cases  where  the  parts  are  so  distinctly  separable  that 
each  can  stand  alone,  and  where  the  court  is  able  to  see  and  to 
declare  that  the  intention  of  the  Legislature  was  that  the  part 
pronounced  valid  should  be  enforceable,  even  though  the  other 
part  should  fail.  To  hold  otherwise  would  be  to  substitute  for 
the  law  intended  by  the  Legislature  one  they  may  never  have 
been  wiUing  by  itself  to  enact." 

In  Spraigue  v.  Thompson,  118  U.  S.  90,  94,  6  Sup.  Ct.  988, 
30  L.  Ed.  115,  the  Legislature  of  Georgia  had  enacted  a  statute 
which  would  have  been  valid  if  it  had  not  contained  certain  un- 
constitutioiial  exceptions.  The  Supreme  Court  of  that  state  sus- 
tained it  upon  the  ground  that  the  body  of  the  act  was  readily 
separable  from  the  exceptions.  The  Supreme  Court  reversed 
that  decision  and  said: 

"It  was  held,  however,  by  the  Supreme  Court  of  Georgia,  in 
the  case  now  before  us,  that  so  much  of  the  section  as  makes 
these  illegal  exceptions  may  be  disregarded,  so  that  the  rest  of 
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the  section  as  thus  read  may  stand,  upon  the  principle  that  a 
separable  part  of  a  statute,  which  is  unconstitutional,  may  be 
rejected,  and  the  remainder  preserved  and  enforced.  But  the 
insuperable  difficulty  with  the  application  of  that  principle  of 
construction  to  the  present  instance  is  that  by  rejecting  the  ex- 
ceptions intended  by  the  Legislature  of  Georgia  the  statute  is 
made  to  enact  what  confessedly  the  Legislature  never  meant.  It 
confers  upon  the  statute  a  positive  operation  beyond  the  legis- 
lative intent,  and  beyond  what  any  one  can  say  it  would  have 
enacted  in  view  of  the  illegality  of  the  exceptions." 

The  act  of  the  Legislature  of  South  Dakota  expressly  includes 
within  the  same  general  term  "every  common  carrier  engaged 
in  trade  or  commerce  in  the  state  of  South  Dakota  shall  be 
liable  to  any  of  its  employees,  or  in  case  of  his  death  to  his 
personal  representative,"  carriers  and  employees  in  the  con- 
stitutional and  those  in  the  unconstitutional  class,  those  en- 
gaged in  hazardous  and  dangerous,  and  those  employed  in 
comparatively  safe  occupations.  The  part  of  the  statute  ap- 
plicable to  the  former  class  cannot  be  separated  from  that 
applicable  to  the  latter  class,  so  that  each  may  be  read 
and  may  stand  by  itself,  because  both  classes  are  embodied  in 
the  general  words  "every  common  carrier"  and  "any  employee" 
and  are  included  in  a  single  declaration.  The  unconstitutional 
part  cannot  be  eliminated  from  the  law  by  striking  out  or  dis- 
regarding any  words  or  clauses  of  the  act.  That  result  can  be 
attained  only  by  introducing  into  the  statute  words  of  limitation 
which  would  expressly  restrict  the  general  terms  "every  common 
carrier"  and  "any  employee"  to  common  carriers  using  danger- 
ous power  and  machinery  and  their  employees  engaged  in  dan- 
gerous occupations  about  them,  a  species  of  legislation  the  courts 
are  without  the  power  to  enact.  United  States  v.  Reese,  92  U. 
S.  221,  23  L.  Ed.  563.  Such  a  limitation  would  exclude  from 
the  operation  of  the  act  far  the  larger  number  of  the  employers 
now  within  it  and  a  large  portion,  probably  a  majority^  of  the 
employees  within  it,  and  it  is  far  from  plain  that,  if  it  was  the 
intention  of  the  Legislature  that  the  law  should  have  this  effect, 
the  legislators  would  have  enacted  it  with  such  a  limitation. 
Indeed,  the  fact  that  they  made  no  such  limitation,  and  that  they 
excepted  none  of  the  unconstitutional  classes  from  the  broad 
terms  of  the  law,  raises  a  conclusive  legal  presumption  that  they 
intended  to  make  no  such  limitation  or  exception,  and  it  would 
be  judicial  legislation  for  the  courts  to  do  so.  Cella  Commission 
Co.  V.  Bohlinger,  78  C.  C.  A.  467,  473,  147  Fed.  419,  425,  8  L 
R.  A.  (N.  S.)  537;  Omaha  Water  Co.  v.  City  of  Omaha,  77  C. 
C.  A.  267,  147  Fed.  1,  12  L.  R.  A.  (N.  S.)  736;  Madden  v. 
Lancaster  County,  12  C.  C.  A.  566,  572,  65  Fed.  188,  194; 
Wrightman  v.  Boone  County,  31  C.  C.  A.  570,  572,  88  Fed.  435, 
437;  Union  Central  Life  Ins.  Co.  v.  GhampHn,  54  C.  C.  A.  208, 
210,  116  Fed.  858,  860.     The  statute  cannot  be  restricted  law- 
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fully  by  construction  to  the  constitutional  class  because  the  part 
applicable  to  that  class  is  not  separable  from  the  part  applicable 
to  the  unconstitutional  class  so  that  each  may  be  read  and  may 
stand  by  itself,  because  it  is  not  apparent  that  the  Legislature 
would  have  passed  the  act  if  it  had  been  limited  to  the  constitu- 
tional class,  because  the  Legislature  excepted  neither  class,  and 
the  legal  presumption  is  that  it  intended  to  except  none,  and  be- 
cause the  statute  cannot  be  restricted  to  the  constitutional  class 
by  the  elimination  of  words  or  clauses;  but  this  result  can  be 
attained  only  by  the  introduction  into  it  of  express  words  or 
terms. 

There  are  other  questions  of  law  urged  upon  our  attention 
in  this  case;  but,  as  they  may  not  arise  in  another  trial,  no  use- 
ful purpose  would  be  served  by  discussing  and  deciding  them 
now,  for  sufficient  has  been  said  and  decided  to  determine  the 
validity  of  the  present  judgment  and  to  indicate  the  general 
course  of  proceedings  hereafter,  and  the  judgment  is,  accord- 
ingly, reversed,  and  the  case  is  remanded  to  the  court  below  with 
directions  to  grant  a  new  trial. 


Montgomery  &  E.  R.  Co.  v,  Rutland. 

(Supreme  Court  of  Alabama,  Jan.  18,  1910.) 

[51   So.   Rep.   831.] 

Adverse  Possession — Hostile  Character  of  Possession — Use  of 
Land.* — The  use  of  a  strip  of  land  belonging  to  a  railroad  company, 
which  extends  in  front  of  a  gin  house,  for  rolling  the  cotton  on  it  after 
it  was  ginned  and  preparatory  to  being  hauled  a  short  distance  to 
the  railroad,  is  entirely  consistent  with  the  theory  of  permissive  use 
by  the  railroad  company. 

Adverse  Possession — Evidence — Questions  for  Jury. — In  ejectment, 
defended  on  the  ground  of  adverse  possession  of  10  years,  evidence 
held  not  to  show  a  continuous  actual  possession  under  a  bona  fide 
claim  of  ownership  for  a  period  sufficient  to  constitute  title  by  ad- 
verse possession;  nor  was  the  evidence  sufficient  to  warrant  the  sub- 
mission of  the  question  of  title  by  adverse  possession  to  the  jury. 

Appeal  from  Circuit  .Court,  Bullock  County;  A.  A.  Evans, 
Judge. 

Action   by   the   Montgomery   &   Eufaula   Railroad   Company 

*For  the  authorities  i*i  this  series  on  the  question  whether  title  can 
be  acquired  against  a  railroad  company  by  adverse  possession,  see 
foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Ruttan  (Ark.),  33  R.  R.  R.  96, 
56  Am.  &  Eng.  R.  Cas.,  N.  S.,  96;  foot-note  of  Southern  Ry.  Co.  v. 
Gossett  (S.  Car.),  29  R.  R.  R.  502,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  502. 
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against  W.  J.  Rutland.     Judgment  for  defendant,  and  plaintiff 
appeals.     Reversed  and  remanded. 

C  L.  Coiner,  for  appellant. 
Ernest  L-  Blue,  for  appellee. 

DOWDELL^  C.  J.  This  is  a  statutory  action  of  ejectment, 
brought  by  the  appellant  against  the  appellee.  There  is  but  one 
assignment  of  error,  and  that  is  based  on  the  refusal  of  the  court 
below  to  give  the  general  affirmative  charge,  requested  in  writ- 
ing by  the  plaintiff,  appellant  here.  The  defendant  relied  on  the 
defense  of  adverse  possession  of  10  years;  it  not  being  denied 
that  the  plaintiff  had  the  older  and  superior  paper  title. 

It  is  not  questioned  that  the  burden  of  showing  adverse  pos- 
session, in  all  of  its  essential  elements,  rested  on  the  defendant, 
the  party  setting  it  up.  This  doctrine  is  too  well  settled  to  admit 
of  doubt.  What  is  required  to  constitute  adverse  possession  has 
been  repeatedly  stated  in  the  decisions  of  this  court,  and  in  the 
case  of  Chastang  v,  Chastang,  141  Ala.  451,  458,  37  South.  799, 
801,  109  Am.  St.  Rep.  45,  reaffirming  the  doctrine,  it  was  said: 
''The  essential  elements  of  adverse  possession  are :  ( 1 )  The  posses- 
sion must  be  hostile  and  under  claim  of  right;  (2)  it  must  be 
actual;  (3)  it  must  be  open  and  notorious;  (4)  it  must  be 
exclusive;  and  (5)  it  must  be  continuous.  If  any  of  these  con- 
stituents be  wanting,  the  possession  will  not  effect  a  bar  to  the 
legal  title" — citing  a  number  of  our  decisions.  The  land  sued 
for  was  a  vacant,  uninclosed  lot  in  the  town  of  Fitzpatrick— 
that  is  to  say,  vacant  and  uninclosed  for  many  years,  and  up  to 
the  year  1903,  when  the  defendant  built  a  house  thereon. 

The  witness,  Moss,  one  of  the  grantors  in  defendant's  chain 
of  title,  sworn  in  behalf  of  the  defendant,  testified  that  he  had 
known  the  lot  for  30  years ;  "that,  when  he  first  knew  it,  it  was 
a  vacant  sirip  of  land ;  that  in  or  about  the  year  1878  there  was 
a  gin  house  and  ginnery  on  or  near  the  southern  boundary  line  of 
said  strip  of  land,  which  was  run  amd  owned  by  some  of  the 
grantors  under  whom  the  defendant  claims  title,  to  wit,  Simon 
&  Marks;  that  the  front  or  north  sill,  upon  which  said  gin 
house  rested,  rested  on  or  extended  over  a  few  inches  of  said 
southern  boundary  line  of  said  extra  strip  of  land  mentioned  in 
the  Fitzpatrick  deed;  that  the  vacant  space  in  front  of  the  said 
gin  house  was  used  by  owners  of  said  gin  house  and  the  patrons 
of  the  same  for  six  or  seven  years  or  more  during  the  ginning 
season  for  each  year,  and  which  ginning  season  lasted  from 
three  to  four  months  each  year,  in  rolling  the  cotton,  when 
ginned,  onto  it  preparatory  to  hauling  said  cotton  from  the  gin 
and  carrying  it  off  to  the  railroad;  that  there  was  a  road  used 
by  the  owners  of  said  gin  and  ginnery  and  the  public  generally, 
and  which  ran  across  said  strip  of  land,  from  the  public  road 
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to  said  gin  house  and  ginnery ;  and  that  this  use  of  said  strip  of 
land  continued  for  a  period  of  eight  or  ten  years  just  after  the 
vear  1878."  This  witness  further  testified  "that  he  and  one 
Barrett  purchased  the  strip  of  land -in  1894  from  the  Alabama 
Cotton  Oil  Company,  who  had  run  such  ginnery  and  had  had 
possession  of  and  used  said  land,  as  shown  by  its  deed,  which 
has  been  introduced  in  evidence,  and  all  of  the  deeds  introduced 
in  evidence  embraced  the  strip  of  land  just  south  of  and  adjoin- 
ing the  right  of  way  of  50  feet  of  the  railroad."  This  witness, 
on  his  cross-examination,  further  testified  as  follows:  "That 
about  the  year  1886  the  gin  house  and  ginnery  as  described  by 
him  was  moved  away  and  established  on  the  north  side  of  said 
railroad,  and  that  said  strip  of  land  50  feet  wide  on  the  south 
side  and  adjoining  the  right  of  way  was  vacant  until  about  the 
year  1903,  when  the  defendant  in  this  suit  built  a  storehouse  on 
a  part  of  it;  that  after  1894  the  witness  cultivated  a  portion  of 
said  strip  of  land  for  one  or  two  years,  by  planting  a  patch  of 
Irish  potatoes  on  a  part  of  it,  and  that  he  did  not  use  or  have 
possession  of  it  in  any  other  way;  that  about  the  year  1894  he 
buik  a  wire  fence  around  a  portion  of  said  strip  of  land,  and 
that  the  employees  of  the  said  railroad  tore  said  fence  down  and 
removed  it,  and  notified  witness  that  said  strip  of  land  belonged 
to  the  railroad." 

We  have  set  out  the  testimony  of  this  witness  in  full,  for  the 
reason  that  it  is  the  most  favorable  evidence  offered  by  the  de- 
fendant in  support  of  his  plea  of  adverse  possession.  One  other 
witness,  introduced  by  the  defendant,  testified  to  his  recollec- 
tion of  the  gin  house  and  ginnery,  and  of  the  witness  Moss  hav- 
ing cultivated  a  portion  of  the  strip  of  land  in  potatoes  one  or 
two  years,  and  so,  too,  the  defendant^  sworn  in  his  own  behalf, 
testified  as  to  the  ginnery  and  potato  patch ;  but  neither  testified 
to  anything  more  than  did  the  witness  Moss,  whose  testimony  we 
have  set  out  in  full.  This  was  all  the  evidence  as  to  actual 
occupancy  and  use  of  the  strip  of  land  in  question  prior  to  the 
year  1903. 

There  is  a  total  absence  of  evidence  of  any  asserted  claim  of 
ownership  of  the  strip  of  land  by  Simon  &  jVIarks,  who  erected 
and  operated  the  gin  house  and  ginnery.  The  only  use  they 
niade  of  said  strip  of  land,  namely,  in  rolling  the  cotton  on  it 
trom  the  gin  house  preparatory  to  its  being  hauled  but  a  short 
distance  to  the  railroad,  was  entirely  consistent  with  the  theory 
0^  a  permissive  use  by  the  true  owner,  the  railroad  company, 
that  was  to  receive  the  cotton  for  transportation;  and,  in  the 
absence  of  any  asserted  claim  of  ownership  (and  of  any  such 
claim  there  is  no  evidence),  such  use  in  and  of  itself  affords  no 
reasonable  inference  of  a  hostile  claim.  Moreover,  such  posses- 
sion of  the  strip  of  ground  by  the  ginnery  people  continued  only 
^rom  1878  to  1886— less  than  10  years.    The  next  act  of  actual 
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possession  was  by  the  witness  Moss,  in  1894,  8  years  after  the 
removal  of  the  ginnery,  when  the  said  Moss  put  a  wire  fence 
around  a  portion  of  said  strip;  but  it  was  removed  by  plaintiffs 
employees,  and  the  said  Moss  was  notified  that  the  land  belonged 
to  the  plaintiff.  The  evidence  is  silent  as  to  what  one  or  two 
years,  after  1894,  the  said  Moss  cultivated  a  portion  of  the  land 
in  potatoes.  So  far  as  the  evidence  shows,  it  could  as  well  have 
been  in  1898  and  1899  as  at  any  earlier  time. 

The  evidence,  we  think,  fell  far  short  of  proving  that  con- 
tinuous actual  possession,  under  a  bona  fide  claim  of  ownership, 
for  a  period  sufficient  to  constitute  title  by  adverse  possession. 
Nor  did  the  evidence,  we  think,  afford  any  reasonable  inference 
of  the  existence  of  such  facts  as  to  warrant  the  submission  of 
the  question  by  the  court  to  the  jury  In  our  opinion,  the  general 
charge,  as  requested  by  the  plaintiff,  should  have  been  given, 
and  its  refusal  was  error. 

Reversed  and  remanded. 

Simpson,  McClellan,  and  Mayfield,  JJ.,  concur. 


Shreveport  Bridge  &  Terminal  Co.  v.  State  Board  of  Ap- 
praisers. 

« 

(Supreme    Court    of    Louisiana,    March    28,    1910.    Rehearing  Denied 

April  25,  1910.) 

[52  So.   Rep.  129.] 

Taxation — Exemptions — ^ToU  Bridge. — A  bridge,  built  and  operated 
by  an  independent  corporation  established  for  that  purpose,  is  not 
exempt  from  taxation  as  part  of  a  railroad,  under  the  amendment  to 
the  Constitution  proposed  by  Act  No.  16  of  1904,  because  used  by 
certain  railroad  companies,  which  pay  tolls  for  the  running  of  their 
trains  over  it;  the  earning  of  such  tolls  being  the  sole  business  in 
which  the  corporation  owning  and  operating  the  bridge  is  engaged. 

Appeal  and  Error — Jurisdiction— How  Shown. — The  appellate  jn- 
risdiction  of  this  court,  ratione  materiae,  should  appear  on  the  face  of 
the  record,  and  the  lack  of  such  showing  cannot  be  supplied  by  an 
ex  parte  affidavit,  of  which  the  opposing  litigant  has  received  no 
notice. 

(Syllabus  by  the  Court.) 

Appeal  from  Twenty-Second  Judicial  District  Court,  Parish 
of  East  Baton  Rouge ;  H.  F.  Brunot,  Judge. 

Action  by  the  Shreveport  Bridge  &  Terminal  Company  against 
the  State  Board  of  Appraisers.  Judgment  for  defendant,  and 
plaintiff  appeals.     Affirmed. 
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Alexander  &  Wilkinson,  for  appellant. 

Walter  Guion,  Atty.  Gen.  (/?.  G.  Pleasant,  of  counsel),  for 
appellee. 

Statement  of  the  Case. 

Monroe,  J.  Plaintiff  is  a  corporation  established  under  the 
law  of  this  state,  the  objects  and  purposes  of  which  are  declared 
in  its  charter  to  be : 

'*To  build,  equip,  maintain  and  operate  a  bridge  over  and 
across  Red  river,  at  or  near  the  city  of  Shreveport,  within  one 
mile  from  the  upper  or  lower  limits  of  said  city,  with  all  neces- 
sary ykrds,  side  tracks,  switches,-  main  tracks,  approaches  and 
appurtenances,  and,  generally,  to  do  everything  that  may  be 
necessary  to  properly  operate  the  said  bridge,  yards,  tracks  and 
approaches  thereto,  with  full  power,  also,  to  build,  equip,  main- 
tain and  operate,  in  connection  therewith,  such  additional  lines 
of  railroad,  with  tracks,  locomotives  and  equipments,  as  may, 
hereafter,  be  desired.  The  said  bridge  to  be  used  as  a  railroad 
bridge  for  the  passing,  or  crossing,  of  trains,  locomotives  and 
cars,  together  with  all  their  passengers  and  freight,  with  the 
right,  in  addition  thereto,  to  construct  on  said  bridge  a  roadway 
for  tfie  passage  of  persons,  vehicles  and  animals,  etc.,  provided 
that  same  shall,  at  any  time,  hereafter  be  deemed  advisable,  and 
the  consent  of  the  proper  municipal  authorities  be  obtained.** 

To  carry  out  the  purposes  so  declared,  the  company,  between 
January  1,  1905,  and  say  March  25,  1907,  built  a  bridge,  at  a 
cost  of  $449,949.36,  at  the  place  and  of  the  character  mentioned 
(save  that  it  is  not  yet  adapted  to  the  accommodation  of  persons, 
vehicles,  etc.),  for  the  use  of  which,  it  at  present  collects  from 
two  railroad  companies,  and  has  a  contract  under  which  it  ex- 
pects to  collect  from  a  third  company,  tolls  to  the  amount,  from 
each  company,  of  $12,000  a  year.  The  bridge  was  assessed  for 
the  year  1908  at  $160,000,  and,  so  far  as  the  record  shows,  no 
complaint  was  made.  For  the  year  1909  the  company  appears 
to  have  returned  the  bridge  to  the  State  Board  of  Appraisers 
as  trackage,  at  a  valuation  of  $2,880;  but  it  was  assessed  at 
$160,000,  as  in  1908.  If  any  complaint  was  made  to  the  board, 
or  effort  to  obtain  reduction,  it  is  not  shown  by  the  record. 
The  object  erf  the  present  suit  is  to  have  the  property  decreed 
exempt  from  taxation  and  the  assessment  annulled,  or  to  have 
it  decreed  that  the  State  Board  of  Appraisers  is  without  au- 
thority to  make  the  assessment,  or  to  have  the  assessment  re- 
duced to  $5,000.  The  grounds  relied  on  for  the  obtention  of 
the  relief  sought  are  stated  in  the  petition  substantially  as  fol- 
lows: 

(1)  That  the  bridge  is  part  of  a  railroad,  and,  having  been 
begun  and  completed  between  January  1,  1905,  and  January  1, 
1^,  is  exempt   from  taxation,  under  the  amendment   to  the 
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Constitution  proposed  by  Act  No.   16  of  1904  and  adopted  in 
November  of  that  year. 

(2)  That,  if  it  be  not  exempt  as  part  of  a  railroad,  the  power 
to  make  assessments,  vested  in  the  State  Board  of  Appraisers, 
does  not  extend  to  it. 

(3)  That,  if  it  be  not  exempt,  and  the  State  Board  of  Ap- 
praisers is  authorized  to  assess  it,  the  assessment,  as  made,  is 
exorbitant,  and  in  excess  of  that  placed  on  other  property  sim- 
ilar in  character. 

Opinion. 

The  provisions  of  the  Constitution  upon  which  plaintiflF  relies 
read  as  follows : 

"There  shall  be  exempt  from  taxation,  for  a  period  of  ten 
years  from  the  date  of  its  completion,  any  railroad,  or  part  of 
railroad,  that  shall  have  been  constructed  and  completed  sub- 
sequently to  January  1,  1905,  and  prior  to  January  1,  1909. 
This  exemption  shall  include  and  apply  to  all  the  rights  of  way, 
roadbed,  or  sidings,  rails  and  other  superstructures  upon  such 
rights  of  way,  and  to  all  depots,  station  houses,  buildings,  erec- 
tions and  structures,  appurtenant  to  such  railroads,  and  the 
operation  of  the  same,  but  shall  not  include  the  depots,  ware- 
houses, station  houses,  and  other  structures  and  appurtenances, 
nor  the  land  upon  which  they  are  erected,  at  terminal  points, 
and  for  which  franchises  have  been  granted  and  obtained, 
whether  same  remain  the  property  of  the  present  owner  or 
owners  or  be  transferred  or  assigned  to  any  corporation  or  cor- 
porations, person  or  persons,  whomsoever ;  and  provided,  further, 
that  this  exemption  shall  not  apply  to  double  tracks,  sidings 
switches,  depots,  or  other  improvements  or  betterments  which 
may  be  constructed  by  railroads  now  in  operation  within  the 
state,  other  than  extensions,  or  new  lines,  constructed  by  such 
railroads." 

The  obvious  purpose  of  this  provision  was  to  encourage  the 
building  of  new  railroads  in  this  state  and  the  extension  of  the 
lines  of  railroads  already  built ;  but  the  further  purpose  strictly 
to  limit  the  exemption  to  such  new  railroads,  or  parts  or  ex- 
tensions of  roads,  is  made  manifest  by  ,the  specific  exclusion 
therefrom,  whether  with  respect  to  projected  or  e^fisting  roads, 
of  "depots,  warehouses,  station  houses  and  other  structures,  at 
terminal  points,  and  for  which  franchises  have  been  obtained 
and  granted,"  and  by  the  exclusion  from  such  exemption  of 
"double  tracks,  sidings,  switches,  depots,  or  other  improvements 
or  betterments  which  may  be  constructed  by  railroads  now  in 
operation  within  the  state,  other  than  the  extensions  or  new  lines 
constructed  by  such   railroads." 

If  the  bridge  in  question  could  be  regarded  as  part  of  a  rail- 
road, the  question  which  suggests  itself  is:  Of  what  railroad 
is  it  a  part  ?    And  the  record  furnishes  no  answer.    It  can  hardly 
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be  a  part  of  either  of  the  roads,  the  names  of  which  are  men- 
tioned in  the  petition,  and  by  the  witnesses,  since  they  each  pay 
$12,000  a  year  as  tolls  for  running  their  trains  over  it,  and 
neither  corporations  nor  individuals  pay  for  the  privilege  of 
using  their  own  property.  Upon  the  other  hand,  the  record 
shows  affirmatively  that  the  bridge  is  the  property  ("in  fee 
simple,"  the  petition  alleges)  of  the  plaintiff,  and  that  plaintiff 
is  a  corporation  created  for  the  purpose  of  building  and  oper- 
ating a  bridge,  to  be  used  for  railroad  and  other  purposes,  and 
"in  connection  therewith,  such  lines  of  railroad,  tracks,  locomo- 
tives and  equipments  as  may  hereafter  be  desired."  But  for 
an  independent  company  to  construct  a  toll  bridge  and  to  furnish 
it  with  the  equipment  needed  for  the  accommodation  of  its 
patrons  does  not  identify  the  company  with  the  business  of  such 
patrons,  or  make  the  bridge  a  part  of  their  respective  outfits. 
The  bridge  remains  a  toll  bridge,  no  matter  who  uses  it,  and  is 
no  more  part  of  a  railroad,  because  a  railroad  company,  paying 
$12,000  a  year  for  the  privilege,  runs  its  cars  over  it,  than  it 
will  become  an  appurtenance  of  a  cotton  plantation,  when,  in 
the  future,  a  cotton  planter  may  haul  his  cotton  over  it  in  his 
wagons,  though,  if  it  belonged  to  the  railro^id  company  or  the 
planter,  the  case  would  be  different.  The  case  of  State  (Cent. 
R.  Co.,  Prosecutors)  v.  Mutchler,  Collector,  41  N.  J.  Law,  96, 
to  which  we  are  referred,  is  inapplicable. 

The  exemption  was  there  claimed  (on  a  bridge  built  by  one 
railroad  company  and  leased  by  it  to  another,  and  used  by  the 
latter  as  part  of  its  line)  under  a  statute  which  granted  exemp- 
tion "to  all  railroad  corporations  or  companies  occupying  or  us- 
ing railroads  in  this  state,  whether  as  lessees  or  otherwise." 
And  the  court  said : 

"The  state  of  the  case  agreed  on  shows,  that  the  bridge  was 
used  by  the  prosecutor  as  a  railroad  bridge,  and  for  no  other 
purpose.  It  was  part  of  the  prosecutor's  railroad.  *  *  * 
It  was  also  held  and  used  by  the  prosecutor,  as  lessee,  within 
the  meaning  of  the  act  of  1873." 

In  the  instant  case  the  bridge  is  shown  not  to  be  a  part  of  any 
railroad,  but  to  be  the  property  of  a  corporation  which  was 
organized  to  build  and  operate  it,  and  which  charges  certain 
railroad  companies  tolls  for  running  their  trains  over  it;  that 
^ng  the  only  business  in  which  it  is  engaged. 

As  to  the  other  points  presented,  there  is  nothing  in  the 
record  to  show  that  this  court  is  vested  with  jurisdiction  ratione 
materiae;  the  state  not  having  appeared  to  have  received  notice 
of  the  filing  in  this  court  of  the  affidavit  of  plaintiff's  counsel 
on  the  subject  of  the  amount  of  the  tax  involved. 
Judgment  affirmed. 
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Dubuque  &  S.  C.  R.  Co.  et  al.  v.  Ft.  Dodge,  D.  M.  &  S.  R. 

Co.  et  al. 

(Supreme  Court  of  Iowa,  April  6,  1910.) 
[125  N.  W.  Rep.  672.] 

Eminent  Domain — Public  Use — Extent  of  Use.* — If  the  public  has 
the  right  to  use,  and  will  probably  use,  a  spur  track  for  which  a  cross- 
ing is  sought  to  be  acquired  over  another  railroad,  there  was  a  suffi- 
cient public  use,  though  the  track  would  be  used  mainly  to  carry 
freight  for  a  manufacturing  company. 

Eminent  Domain — Public  Use — Extent* — If  a  use  is  public,  its  ex- 
tent is  immaterial  upon  the  exercise  of  the  right  of  eminent  domain. 

Railroadfrr-Railroad  Crossing — Necessity. — Defendant:  intenirban 
railway  desired  to  cross  the  track  of  plaintiflF  steam  railroad  at  grade, 
by  an  800  foot  extenion  of  its  existing  spur  track,  to  reach  certain 
mills.  The  mills  could  be  reached  without  a  crossing  by  building  an- 
other spur,  from  a  point  over  a  mile  distant,  through  rough  land, 
which  would  require  some  2,000  feet  of  deep  cuts.  A  subway  crossing 
at  the  desired  point  would  be  several  times  as  expensive  to  build  as 
a  grade  crossing  with  an  interlocking  system,  as  proposed,  and  dif- 
ficult to  drain;  the  land  being  low  and  swampy.  The  crossing  pro- 
posed, when  operated  independently  of  a  similar  crossing  of  another 
railroad  about  a  mile  distant  to  which  much  switching  was  daily  done 
on  interchange  of  freight,  could  not  interfere  with  plaintiffs  east- 
bound  traffic,  and  rarely  with  the  west-bound  trains.  Held,  that  the 
grade  crossing  was  reasonably  "necessary,"  and  would  not  "unnec- 
essarily impede  travel,"  or  "transportation"  on  plaintiff's  road,  within 
Code,  §  2020,  permitting  a  railroad  to  cross  another  road  under  such 
conditions. 

Appeal  from  District  Court,  Webster  County;  C.  E.  Albrook, 
Judge. 

Action  in  equity  to  restrain  the  defendant  from  crossing  the 
plaintiff's  road  at  grade.  There  was  a  judgment  dismissing 
plaintiff's  petition,  and  they  appeal.    Affirmed. 

Kelleher  &  O'Conner,  for  appellants. 

5*.  R,  Dyer  and  Healy  &  Healy,  for  appellees. 

Sherwin,  J.  The  Dubuque  &  Sioux  City  Railroad  Company 
owns  the  steam  road  that  the  defendant  seeks  to  cross.    It  is 

♦For  the  authorities  in  this  series  on  the  question,  what  consti- 
tutes a  public  use  for  which  private  property  may  be  condemned, 
see  foot-note  of  Dotson  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  34  R.  R.  R- 
693,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  693;  second  foot-note  of  State  r. 
Superior  Court  of  King  County  (Wash.),  33  R.  R.  R.  423,  56  Am.  & 
Eng.  R.  Cas.,  N.  S.,  423. 
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operated,  however,  by  the  Illinois  Central  Railroad  Company  as 
part  of  its  through  line  from  Chicago,  111.,  to  Omaha,  Neb.,  and 
Sioux  City,  Iowa,  passing  through  Ft.  Dodge.  East  of  Ft. 
Dodge  all  of  the  traffic  of  the  road  passes  over  a  single  track. 
The  Ft.  Dodge,  Des  Moines  &  Southern  Railroad  is  an  interur- 
ban  electric  road  with  its  main  line  between  Des  Moines  and  Ft. 
Dodge,  and  it  crosses  the  plaintiff's  road  a  little  east  of  the  cor- 
porate limits  of  Ft.  Dodge  by  an  under  crossing.  There  are 
several  extensive  manufacturing  industries  some  three  or  four 
miles  east  of  Ft.  Dodge  and  near  the  plaintiff's  road  on  both 
the  north  and  south  sides  thereof.  The  defendant  road  has  built 
east  from  Ft.  Dodge  to  some  of  the  plants  that  are  north  of 
plaintiff's  road,  and  proposes  to  extend  its  tracks  across  the 
plaintiff's  road  at  the  point  in  question  for  the  purpose  of  reach- 
ing the  mills  on  the  south  thereof.  The  defendant  wants  to 
make  a  grade  crossing  and  install  an  interlocking  plant  therefor, 
and  the  plaintiffs  ask  that  it  be  enjoined  from  so  doing. 

The  appellants  contend  that  the  evidence  shows  that  the  pro- 
posed extension  of  the  defendant's  road  and  the  crossing  in  ques- 
tion are  intended  merely  for  the  purposes  of  switching,  or,  at 
most,  for  industrial  purposes,  and  that  such  use  is  not  a  public 
use.  It  is  conceded,  of  course,  that  the  power  of  eminent  do- 
main can  only  be  exercised  for  the  public  good;  and  hence  the 
question  is  whether  the  evidence  shows  that  the  proposed  road 
and  crossing  will  benefit  the  public.  There  is  evidence  tending 
to  show  that  the  main  purpose  thereof  is  to  reach  the  product 
of  mills  situated  south  of  the  plaintiff's  road.  But  there  is  also 
evidence  showing  that  it  will  furnish  the  public  with  additional 
conveniences  for  travel  and  for  the  transportation  of  freight. 
It  may  be  that,  where  a  railroad  is  built  for  the  sole  and  only 
purpose  of  reaching  a  particular  manufacturing  establishment, 
it  should  not  be  held  to  be  built  for  public  use.  But  it  seems 
clear  on  principle  that  a  public  use  exists  whenever  it  appears 
that  the  public  has  the  right  to  use  a  road,  and  will  in  all  prob- 
ability do  so  to  some  extent  at  least.  And,  when  once  it  is 
found  that  the  use  is  j>ublic,  the  right  of  eminent  domain  exists, 
though  private  purposes  may  be  subserved  at  the  same  time. 
Nor  does  the  transportation  of  freight  alone  make  the  road  one 
for  private  use.  Phillips  v.  Watson,  63  Iowa,  28,  18  N.  W.  659; 
Lewis,  Eminent  Domain  (2d  Ed.)  §  170;  Elliott  on  Railroads,  § 
961a;  Kettle  River  R.  Co.  v.  Eastern  R.  Co.,  41  Minn.  469,  43 
X.  W.  469,  6  L.  R.  A.  111.  If  the  use  is  public,  the  extent  of 
such  use  can  make  no  difference  with  the  right.  We  think  the 
use  is  shown  to  be  public  in  this  case. 

A  much  more  serious  question  is  presented  by  the  appellants' 
contention  that  the  crossing  is  not  necessary  within  the  meaning 
of  the  statute,  and  that  a  grade  crossing  at  the  point  in  question 
will  unnecessarily  interfere  with  the  operation  of  its  road.  Sec- 
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tion  2020  of  the  Code  provides  that  a  railway  may  be  constructed 
or  carried  "across,  over,  or  under"  another  railway,  "when  it 
may  be  necessary  in  the  construction  of  the  same,  and  in  such 
cases  it  shall  so  construct  its  crossings  as  not  unnecessarily  to 
impede  the  travel,"  or  "transportation     *     *     *     upon  the  rail- 
way   *     *     *     so  crossed."     The  proposed  crossing  is  only  a 
little  over  a  mile  east  of  the  crossing  of  the  main  line,  and  it 
is  urged  that  the  defendant  can  reach  the  same  mills  and  render 
the  public  the  same  service  by  building  from  its  main  line  east, 
south  of  the  plaintiff's  road.    That  it  is  possible  to  build  a  road 
there  is  fully  shown  by  the  evidence.     The  expense  would  be 
great,  however,  for  about  2,000  feet  of  the  distance  would  neces- 
sarily consist  of  deep  cuts  and  high  hills.    It  would  also  require 
much  additional  track  through  rough  land  because  the  road  that 
it  is  proposed  to  extend  is  now  constructed  to  within  800  feet 
of  the  proposed  crossing.     In  addition  to  the  objection  already 
named,  it  appears  that  the  building  of  a  line  there  would  neces- 
sitate the  operation  of  two  roads  into  a  part  of  the  same  terri- 
tory or  the  abandonment  of  the  one  already  built  to  within  800 
feet  of  the  proposed  crossing.     The  statute  only  requires  that 
the  crossing  shall  be  reasonably  necessary.     An  absolute  neces- 
sity need  not  exist.    It  is  enough  if  it  appears  that  the  crossing 
is  reasonably  necessary  and  proper  for  the  accomplishment  of 
the  purpose  proposed,  namely,  the  reasonable  accommodation  of 
the  public.    Mobile  &  C.  R.  Co.  v.  Alabama  &  C.  R.  Co.,  87  Ala. 
501,  6  South.  404;  Peoria  R.  Co.  v.  P.  &  R.  Co.,  66  lU.  174; 
New  York  &  R.  Co.  v.  Boston  R.  Co.,  36  Conn.  196 ;  Elliott  on 
Railroads,   §   1119.     If  the  obstacles  presented  by  a  proposed 
route  are  so  great  as  to  prevent  the  building  of  the  road,  it  is 
manifest  that  a  different  route  may  be  necessary,  for  the  proper 
service  of  the  public,  and,  in  that  view  of  the  question,  it  is  en- 
tirely legitimate  to  consider  the  question  of  the  expense  of  build- 
ing south  of  the  plaintiff's  track  from  the  defendant's  main  line 
crossing.     The  statute  confers  the  right  to  cross  another  road 
when  it  may  be  necessary  in  the  construction  of  a  new  road,  and 
the  only  limitation  on  such  right  is  that  the  crossing  shall  be  so 
made  as  not  unnecessarily  to  interfere  with  the  use  of  the  senior 
road. 

The  remaining  question,  then,  is  whether  a  crossing  at  grade 
with  an  interlocking  plant  of  standard  design  and  construction 
will  unnecessarily  interfere  with  the  plaintiffs  use  of  its  road. 
The  appellants  insist  that  it  will,  and  that,  if  the  defendant  is 
permitted  to  cross  at  that  point,  it  should  do  so  through  a  subway 
crossing.  The  Chicago  Great  Western  crosses  the  plaintiff's 
road  a  little  over  a  mile  east  of  the  proposed  crossing,  and  the  in- 
terchange of  business  between  the  two  roads  requires  more  or 
less  switching  over  the  plaintiff's  road  from  Ft.  Dodge  east  to 
the  Great  Western  crossing.    And  the  evidence  shows  that  some 
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switching  is  done  every  day  by  an  engine  sent  out  from  Ft. 
Dodge  for  that  purpose.  There  are  also  20  trains  a  day  over  the 
plaintiff's  main  line  at  the  point  in  question.  A  subway  would 
undoubtedly  remove  all  of  the  ordinary  causes  of  delay  on  ac- 
count of  crossings,  and  it  would  also  lessen  the  danger  of  acci- 
dents whether  the  crossing  is  equipped  with  an  interlocking  de- 
vice or  not.  But  the  statute  does  not  require  a  subway  crossing. 
All  that  it  requires  is  that  the  crossing  road  shall  not  unneces- 
sarily impede  travel  and  transportation  on  the  crossed  road. 
Humeston  &  S.  Ry.  Co.  v.  C.  &  St.  P.  &  K.  Ry.  Co.,  74  Iowa, 
554,  38  N.  W.  413;  Railway  Co.  v.  Railway  Co.,  91  Iowa,  16, 
58  N.  W.  918.  As  was  said  in  both  of-these  cases,  the  character 
of  the  crossing  which  should  be  required  must  depend  largely 
upon  the  facts  of  each  case.  A  grade  crossing  might  be  the 
right  thing  in  a  particular  instance  and  be  absolutely  intolerable 
under  different  conditions.  But  it  is  a  matter  of  common  knowl- 
edge that  under  ordinary  conditions  and  with  reasonably  good 
service  a  grade  crossing  protected  by  an  interlocking  system  does 
not  cause  serious  or  unnecessary  delay  within  the  meaning  of 
the  statute.  Nor  is  the  danger  to  the  public  such  as  cannot  be 
avoided  by  the  exercise  of  proper  care.  The  land  at  the  place 
of  the  proposed  crossing  is  practically  level  and  somewhat  low 
and  swampy.  It  is  crossed  by  the  plaintiff's  road  on  a  fill  of 
about  3j^  feet,  and  a  subway  for  the  transaction  of  the  defend- 
ant's proposed  business  could  not  be  much  less  than  20  feet 
deep.  The  expanse  of  draining  the  same  would  be  great,  and 
the  entire  cost  thereof  would  be  from  $33,000  to  $38,000,  while 
the  cost  of  a  grade  crossing  and  an  interlocking  plant  would  not 
exceed  one-fourth  of  that  amount.  And  the  relative  expense 
of  the  two  crossings  may  properly  be  considered  in  determining 
which  shall  be  made.  Humeston  Case,  supra;  Railway  Co.  v. 
Railway  Co.,  supra.  The  only  unusual  conditions  to  be  met  in 
the  operation  of  an  interlocking  system  at  the  proposed  cross- 
ing would  be  the  proximity  thereto  of  the  interlocking  system 
at  the  Great  Western  crossing  over  a  mile  east  of  there.  But 
the  evidence  is  not  at  all  convincing  that  the  two  systems,  oper- 
ated independently,  would  interfere  with  the  movement  of  the 
plaintiff's  long  freight  trains.  Such  could  not  be  the  case  with 
its  eastbound  trains,  and  we  are  of  the  opinion  that  such  in- 
stances would  be  rare  when  its  trains  were  west  bound. 

A  careful  examination  and  consideration  of  the  entire  evi- 
dence has  convinced  us  that  the  order  of  the  trial  court  should 
be,  and  it  is,  affirmed. 

Affirmed. 


2%       Vol,  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 


Rasch  v.  Nassau  Electric  R.  Co.  et  al. 

(Court  of  Appeals  of  New  York,  April  26,  1910.) 

[91   N.  E.   Rep.  785.] 

Elminent  Domain — Compensation — Additional  Servitude  —  Street 
Railroad.* — A  street  railroad  is  not  a  strict  use,  but  an  additional  bur- 

m 

den  placed  on  the  land,  for  which  the  owner  of  the  fee  in  the  street 
is  entitled  to  compensation. 

Eminent  Domain — Compensation — Additional  Servitude  —  Street 
Railroad.* — Where  an  abutter  does  not  own  the  fee  in  the  street, 
damages  from  the  construction  cf  a  street  railroad  may  be  restricted 
to  injury  to  light,  air,  and  access,  his  only  easements;  but,  if  he  owns 
the  fee  subject  to  the  public  easement,  he  may  recover  additional 
damages  which  proper  operation  of  the  road  entails. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment. 

Action  by  Caroline  E.  Rasch  against  the  Nassau  Electric  Rail- 
road Company  and  another.  A  judgment  for  plaintiff  was  af- 
firmed by  the  Appellate  Division  (129  App.  Div.  897,  113  N.  Y. 
Supp.  1143),  and  defendants  appeal.    Affirmed. 

James  C,  Church,  for  appellants. 
Charles  H,  Strong,  for  respondent. 

CuLLEN,  C.  J.  The  action  is  brought  in  equity  by  the  owner 
of  a  residence  on  Union  street  in  the  borough  of  Brooklyn,  who 
also  owns  the  fee  in  the  adjacent  street,  to  recover  rental  and 
fee  damages  for  the  construction  and  operation  of  a  trolley  rail- 
road in  front  of  her  house.  There  is  no  question  as  to  the  lia- 
bility of  the  appellants,  but  it  is  complained  that  improper  ele- 
ments  of  injury  were  considered  in  estimating  the  plaintiff's 
damages.  The  trial  court,  as  appears  by  its  findings,  awarded 
damages  not  only  for  the  injury  to  the  plaintiff's  easements  of 
light,  air,  and  access,  but  also  for  that  due  to  the  noise  and  vi- 
bration as  a  result  of  the  operation  of  the  cars  on  plaintiff's 
property  in  the  street. 

It  is  contended  by  the  learned  counsel  for  the  appellants  that 
the  recovery  should  have  been  confined  to  damages  resulting  from 
the  injury  to  the  easements  of  light,  air,  and  access  to  the  plain- 
tiff's adjoining  residence,  and  reliance  is  principally  based  on  our 
decisions  in  the  elevated  railroad  cases,  of  which  American  Bank 
Note  Company  v.  New  York  Elevated  Railroad  Company,  129 

♦For  the  authorities  in  this  series  on  the  question  whether  a  street 
railway  constitutes  an  additional  servitude,  see  foot-note  of  Hutche- 
son  V.  International,  etc.,  R.  Co.  (Tex.),  33  R.  R.  R.  105,  56  Am.  & 
Eng.  R.  Cas.,  N.  S.,  105. 
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N.  Y.  252,  29  N,  E.  302,  is  the  leading  authority.    Undoubtedly 
such  is  the  rule  in  that  class  of  cases,  but  the  basis  of  the  rule  is 
that  in  those  cases  (without  a  single  exception  that  I  can  find, 
or  to  which  our  attention  has  been  called)  the  plaintiff  did  not 
own  the  fee  of  the  street.    His  right  to  any  compensation  rested 
on  the  fact  that  he  had  easements  in  the  street  of  light,  air,  and 
access,  and  as  these  were  his  only  easements,  necessarily  it  was 
only  for  an  invasion  of  those  easements  for  which  he  was  entitled 
to  compensation,  except  where  the  defendants  were  trespassers. 
In  the  case  of  Matter  of  the  Brooklyn  Union  Elevated  Railroad 
Company  v.  Oliff,  113  App.  Div.  817,  99  N.  Y.  Supp.  222,  af- 
firmed by  this  court  188  N.  Y.  553,  80  N.  E.  1105,  to  which  the 
appellants  refer,  the  plaintiff  was  merely  an  abutter.     But  the 
rights  of  the  plaintiff  in  this  case  rest  on  a  different  foundation. 
She  is  the  owner  of  the  fee  subject  to  the  public  easement.     It 
was  held  by  this  court  over  40  years  ago  in  Craig  v.  Rochester 
City  &  B.   Railroad  Company,   39   N.  Y.   404,  and   reiterated  7 
3'ears  ago  in  Peck  v,  Schenectady  Railway  Company,  170  N.  Y. 
298,  63  N.  E.  357,  that  a  street  railroad  is  not  a  street  use,  but  an 
additional  burden  placed  on  the  land  for  which  the  owner  of  the 
fee  is  entitled   to   compensation.     What   should   be  the  proper 
measure  of  compensation  to  a  landowner,  part  of  whose  lands 
are  taken  by  eminent   domain,  was   for  a  long  time  a  mooted 
question,  the  decisions  being  those  of  the  Supreme  Court.     In 
one  set  of  cases  it  was  held  that  the  owner  was  entitled  to  the 
value  of  the  land  taken  and  compensation  for  the  injury  caused 
the  remaining  land  by  the  severance,  but  not  for  injuries  occa- 
sioned by  the  particular  use  to  which  the  land  taken  was  to  be 
put.    In  another  set  of  cases  a  contrary  doctrine  was  maintained, 
and  it  was  held  that  the  landowner  was  entitled  to  compensation 
for  damage  caused  by  the  use  to  which  the  land  was  appro- 
priated.   In  the  case  of  American  Bank  Note  Company,  supra, 
Judge  Finch  intimated'  doubt  as  to  the  propriety  of  the  rule  al- 
loi^ing  compensation   for  the  particular  use   which  was   to  be 
made  of  the  land  acquired.     In  Bohm  v.  Metropolitan  Elevated 
RaUway  Company,  129  N.  Y.  576,  585,  29  N.  E.  802,  804  (14 
L.  R.  A.  344),  Judge  Peckham  said:  "As  to  the  land  remaining, 
the  question  has  been  to  some  extent  mooted,  whether  the  com- 
pany should  pay  for  the  injury  caused  to  such  land  by  the  mere 
taking  of  the  other  property,  or  whether,  in  case  the  proposed 
use  of  the  property  taken  would  depreciate  the  value  of  that 
vrhich  was  not  taken,  such  proposed  use  could  be  regarded  and 
the  depreciation  arising  therefrom  be  awarded  as  part  of  the 
consequential  damages  suffered  from  the  taking.    I  think  the  lat- 
ter is  the  true  rule."    The  comments  of  the  two  learned  judges 
who  wrote  in  these  cases  were  obiter,  for  in  neither  was  the 
point  involved ;  the  plaintiff  being  a  mere  abutter.     They  have 
heen  cited  merely  to  show  the  difference  of  opinion  that  existed 
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on  the  subject.  For  the  first  time  the  question  was  squarely  pre- 
sented to  this  court  in  South  Buffalo  Railway  Company  v.  Kirk- 
over,  176  N.  Y.  301,  68  N.  E.  366,  and  it  was  held:  "Where  land 
is  acquired  by  a  railroad  company  without  the  consent  of  the 
owner,  he  is  entitled  to  recover  the  market  value  of  the  premises 
actually  taken,  and  also  any  damages  resulting  to  the  residue,  in- 
cluding those  which  will  be  sustained  by  reason  of  the  use  to 
which  the  portion  taken  is  to  be  put  by  the  company."  We 
think  that  decision  is  conclusive  against  the  appellants.  The 
rule  in  the  Kirkover  Case  is  not  to  be  misconstrued.  Of  course, 
it  does  not  include  injuries  from  the  improper  operation  of  the 
railroad.  Those  can  be  restrained  at  the  suit  of  the  party  ag- 
grieved, or  damages  may  be  recovered  for  them.  But  the  rule 
does  include  all  damages  which  the  proper  operation  of  the  rail- 
road entails. 

The  appellants,  however,  further  contend  that  this  court  has 
decided  that  the  value  of  the  fee  of  the  street  is  only  nominal. 
Matter  of  City  of  New  York  (Decatur  Street)  196  N.  Y.  286, 
89  N.  E.  829.  If  this  were  to  be  conceded,  I  do  not  see  that  it 
would  help  the  appellants  in  the  face  of  our  decision  in  the  Kirk- 
over Case,  for  under  that  decision  the  landowner  may  be  entitled 
to  consequential  damages  much  greater  than  the  value,  of  the 
land  taken.  But  the  Decatur  Street  Case  does  not  decide  the 
proposition  contended  for.  In  that  case  the  owner  of  the  fee  of 
the  street,  who  had  sold  the  land  abutting  thereon,  was  given 
an  award  for  the  full  value  of  the  land  as  unincumbered  by  any 
easement  of  the  abutters,  who  practically  were  to  pay  the  award 
by  assessment.  After  the  confirmation  of  the  award,  to  remedy 
this  injustice  the  abutting  owners  applied  to  have  the  award  paid 
to  them,  to  which  claim  the  Special  Term  and  Appellate  Di^^- 
sion  acceded.  We  reverse  the  action  of  the  courts  below,  holding 
that  the  courts  could  not  transfer  the  award  from  one  part}'  to 
the  other.  But  at  the  same  time  we  took  occasion  to  point  out 
the  injustice  and  show  how  it  could  be  remedied  by  applying  to 
vacate  the  order  of  confirmation.  In  that  discussion  we  did  say 
that  the  owner  of  the  fee  was  entitled  to  no  more  than  nominal 
damages.  But  the  ownership  of  a  fee  of  a  street  disconnected 
with  adjoining  land  and  subject  to  the  easements  of  abutting 
owners  is  a  very  different  thing  from  the  fee  of  a  street  in  con- 
nection with  other  property  which  abuts  on  the  street.  It  is  just 
this  distinction  which  is  pointed  out  by  Judge  Gray  in  City  of 
Buffalo  V.  Pratt,  131  N.  Y.  293,  299,  30  N.  E.  233,  234,  IS  L.  R. 
A.  413,  27  Am.  St.  Rep.  592,  where  he  said:  "It  is  unquestion- 
able, however,  that  the  ownership  of  the  fee  of  the  land  in  a 
street  has  a  substantial  value  to  the  abutting  property  holder,  in 
the  degree  of  control  it  gives  to  him  over  the  uses  to  which  the 
street  may  be  put.  It  vests  him  with  the  right  to  defend  against 
and  to  enjoin  a  use  of,  or  an  encroachment  upon,  the  street, 
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under  legislative  or  municipal  authority,  for  purposes  in- 
consistent with  those  uses  to  which  streets  should  be  or  have 
been  ordinarily  subjected,  unless  just  compensation  is  provided 
to  be  made." 

The  appellants,  while  conceding  that  ordinarily  before  acqui- 
sition or  condemnation  of  the  land  a  railroad  company  may  be 
treated  as  a  trespasser,  and  subjected  to  consequential  damages, 
contend  that  in  the  present  case  the  general  rule  is  inapplicable. 
It  is  unnecessary  to  consider  this  point,  for  if  the  elements  of 
damage  of  which  they  complain  are  competent,  as  we  hold,  in 
estimating  compensation  for  the  fee,  of  course  they  are  equally 
competent  in  estimating  rental  damages  under  any  circumstances. 

The  judgment  appealed  from  should  be  affirmed,  with  costs. 

Gray,  Edward  T.  Bartlett,  Werner,  Willard  Bartlett, 
and  HiscocK,  JJ.,  conciir,  Chase,  J.,  absent. 
Judgment  affirmed. 


Hyde  v.  Minnesota,  D.  &  P.  Ry.  Co. 

(Supreme  Court  of  South  Dakota,  Dec.  15,  1909.) 

[123  N.  W.  Rep.  849.] 

Appeal  and  Error— Reversible  Error.— Failure  of  the  court  to  find 
or  to  submit  to  the  jury,  in  a  proper  case,  a  material  issue  arising  at 
the  trial  is  reversible  error. 

Eminent  Domain — Remedies  of  Owner— Injunction. — A  court  of 
equity,  in  the  proper  case,  will  enjoin  a  threatened  trespass  or  in- 
jury, consisting  of  the  taking  of  private  property  for  public  use,  with- 
out just  compensation. 

Eminent  Domain— Damages.— Under  Const,  art.  6,  §  13,  providing 
that  private  property  shall  not  be  taken  for  public  use,  or  damaged, 
without  just  compensation,  which  shall  be  paid  as  soon  as  it  can  be 
ascertained,  and  before  possession  is  taken,  it  is  presumed  that  dam- 
ages occasioned  by  the  taking  and  appropriation  of  the  property  are 
capable  of  ascertainment  and  compensation  in  a  court  of  law,  in  view 
of  the  fact  that  the  law  provides  for  such  assessment. 

Eminent  Domain— Damages.— Under  Const,  art.  6,  §  13,  providing 
that  private  property  shall  not  be  taken  for  public  use  without  just 
compensation,  as  determined  by  a  jury,  only  a  single  action  or  as- 
sessment and  payment  of  damages  is  contemplated. 

Eminent  Domain— Remedy  of  Owner— Enjoining  Operation  of 
Railroad.— Civ.  Code,  §  2284,  provides  that  as  a  general  rule  compen- 
sation is  a  relief  of  a  remedy  provided  by  law  for  violation  of  pri- 
vate rights,  etc.,  and  specific  and  preventive  relief  may  be  given  in  no 
other  cases  than  those  specified  in  this  part  of  the  Civil  Code.  Sec- 
tion 2359  provides  that  preventive  relief  is  granted  by  injunction,  pro- 
visional, or  final.     Section  2361  provides  that  an  injunction  may  be 
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granted  to  prevent  the  breach  of  an  obligation  existing  in  favor  of 
the  applicant,  (1)  where  pecuniary  compensation  would  not  afford 
adequate  relief,  (2)  where  it  would  be  extremely  difficult  to  ascer- 
tain the  amount  of  compensation  which  would  afford  adequate  relief, 
and  (3)  where  the  restraint  is  necessary  to  prevent  a  multiplicity  of 
judicial  proceedings.  Held,  that  such  sections  do  not  authorize  en- 
joining a  railroad  company  from  the  operation  of  a  road  on  its  own 
property  until  payment  of  the  damages  to  other  property  in  the 
neighborhood. 

Eminent  Domain — Injunction. — Where  the  power  of  eminent  do- 
main has  been  delegated  to  public  officers  or  others  who  are  threaten- 
ing to  make  a  permanent  appropriation  of  private  property  to  public 
uses,  in  excess  of  the  power  granted,  or  without  complying  with  the 
conditions  on  which  the  right  to  make  the  appropriation  is  given,  a 
court  of  equity  will  prevent  the  threatened  wrong  without  regard  to 
the  question  of  the  irreparable  damages,  or  the  existence  of  legal 
remedies  which  may  afford  a  money  compensation. 

Eminent  Domain — Damages. — The  constitutional  requirement  that 
damages  must  first  be  ascertained  and  just  compensation  made  before 
private  property  is  taken  for  public  use  has  no  application  to  the  use 
by  a  private  owner  of  his  own  property,  but  applies  only  to  those 
cases  where  it  is  necessary  to  acquire  the  right  to  use  and  occupy 
property  through  the  exercise  of  the  power  of  eminent  domain. 

Eminent  Domain — Enjoining  Construction. — Injunction  will  not  lie 
to  restrain  a  railroad  from  making  improvements  on  its  own  property 
without  first  proceeding,  by  condemnation  action,  to  assess  and  pay 
consequential  damages  when  such  damages  are  already  accrued,  and 
a  plain,  speedy,  and  adequate  remedy  exists  in  an  action  at  law. 

Appeal  from  Circuit  Court,  Brown  County. 

Action  by  Charles  L.  Hyde  against  the  Minnesota,  Dakota  4 
Pacific  Railway  Company.  Judgment  for  defendant,  and  plain- 
tiff appeals.    Affirmed. 

Taubman,  Williamson  &  Herried,  for  appellant. 
Campbell  &  Taylor  and  Geo.  W.  Severs,  for  respondent. 

Smith,  J.  The  plaintiff  brings  this  action,  invoking  the  equity 
powers  of  the  court,  to  restrain  the  defendant,  the  Minnesota, 
Dakota  &  Pacific  Railway  Company  "from  locating,  construct- 
ing or  operating  its  railway  in  said  city  from  the  southern  limits 
thereof  northerly  across  Twelfth  avenue  and  thence  westerly  be- 
tween Eleventh  and  Twelfth  avenues  to  the  right  of  way  of  the 
Chicago,  Milwaukee  &  St.  Paul  Railway  Company,  until  the 
just  compensation  that  should  be  paid  to  the  plaintiff  by  reason 
of  the  damage  to  his  property  aforesaid  shall  have  been  deter- 
mined by  a  jury  in  the  manner  provided  hy  law,  and  such  com- 
pensation paid  to  the  said  plaintiff."  The  complaint  alleges 
that  "the  defendant  railroad  corporation  is  about  to  and  is  in  the 
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act  of  constructing  and  locating  a  railroad,  depot  grounds,  switch 
yards,  coal  bins,  water  tanks,  depot  and  engines  house  through, 
upon  and  over  the  row  of  blocks  in  said  city  beginning  at  the 
southern  limits  thereof,  through  blocks  36  and  35  of  Thomas' 
addition  to  said  city,  which  are  next  east  of  Lincoln  street,  as 
aforesaid,  thence  westerly  between  Eleventh  and  Twelfth  ave- 
nues, as  aforesaid,  to  the  Chicago,  Milwaukee  &  St.  Paul  rail- 
way right  of  way,  tracks  and  depot  grounds,  which  are  located 
one  block  west  of  and  parallel  with  Fourth  street  as  hereinbefore 
described.     And  the  said  defendant  corporation  tends  to    and 
has  taken  and  appropriated  all  of  said  blocks  between  Eleventh 
and  Twelfth  avenues  as  aforesaid,  and  block  36  in  said  Thomas' 
addition  aforesaid,   for  the  purposes  aforesaid,  and  does  take 
and  appropriate  all  of  blocks    38,    43,    46,    51,  54,    and    59  in 
Thomas'  addition  to  the  said  city  of  Aberdeen,"  and  "that  by 
reason  of  the  construction,  location  and  intended  operation  of 
the  defendant's  railway,  switch  yards,  stock  yards,  depot,  coal 
bins  and  water  tanks  in  the  location  hereinbefore  described,  the 
real  estate  and  premises  of  this  plaintiff  hereinbefore  described, 
located  south  of  Twelfth  avenue,  will  be  greatly  damaged  and 
rendered  practically  valueless  to  the  said  plaintiff  by  reason  of 
the  location,  construction,  and  operation  of  defendant's  railway, 
switch  yards,  depot,  freight  houses,  coal  bins,  water  tanks  and 
stock  yards,  immediately  north  of  across  Twelfth  avenue  and 
between  the  property  of  the  plaintiff  and  the  business  and  resi- 
dence portion  of  said  city  of  Aberdeen  and  by  reason  of  the 
noise,  dust,  smoke,  offensive  oders,  danger  of  fire  and  inability 
to  reach  the  business  and  residence  portion  of  said  city  from 
the  said  property  of  this  plaintiff  without  being  compelled  to 
cross  the  tracks  and  switch  yards  of  the  defendant  railway  cor- 
poration."   And  further  alleges  that  the  defendant  has  taken  no 
steps  seeking  to  exercise  the  right  of  eminent  domain  by  as- 
sessment of  damages  or  payment  of  just  compensation  for  such 
injuries.    The  answer  is  a  general  denial  as  to  the  foregoing  al- 
legations of  the  complaint.    The  issues  thus  arising  were  tried  to 
the  court,  and  findings  of  fact  and  conclusions  of  law  made  and 
entered,  and  judgment  thereon  duly  entered  denying  the  relief 
asked  and  dismissing  the  action. 

It  was  admitted  on  the  trial  that  "no  proceedings  have  been 
commenced  on  the  part  of  the  defendant  to  have  the  damages, 
1^  any  have  been  suffered  by  the  plaintiff,  assessed  in  condem- 
nation proceedings  as  to  the  property  described  in  the  com- 
plaint." The  court  finds,  in  substance,  that  the  plaintiff  is  the 
owner  of  certain  lots  in  blocks  37,  44,  45,  52,  and  53,  in  Thomas' 
addition  to  the  city  of  Aberdeen,  being  a  row  of  city  blocks  run- 
ning east  and  west  along  the  south  line  of  the  city  limits ;  that 
Ae  defendant  railway  company  owns  the  entire  row  of  blocks 
next  north  across  Twelfth  street,  and   running  east  and  west 
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parallel  to  the  row  of  blocks  in  which  plaintiflf's  lots  are  situ- 
ated; and  that  the  defendant  company  has  constructed  its  rail- 
way tracks,  depot,  switch  yards,  and  engine  house  thereon,  and 
that  the  most  southerly  of  said  railway  tracks  is  located  82  feet 
north  of  the  north  Hne  of  said  Twelfth  street  and  148  feet  dis- 
tant, at  the  nearest  point,  from  the  plaintiff's  property;  that 
none  of  plaintiff's  property  is  taken,  appropriated,  or  trespassed 
upon  by  the  improvements  made  by  defendant  or  in  the  opera- 
tion of  its  line  of  railway ;  and  that  none  of  the  streets  or  alleys 
in  said  city  are  appropriated,  passed  over,  or  occupied  by  the 
railway  company  at  any  point  where  plaintiff's  property  abuts 
said  streets  or  alleys.  No  finding  is  made  by  the  court  on  the 
question  of  plaintiff's  damages.  The  evidence  is  wholly  undis- 
puted on  lK>th  sides,  and  the  question  presented  for  review  is 
whether  on  the  whole  record,  the  court  was  in  error  in  refusing 
the  relief  sought  by  the  plaintiff. 

The  first  assignment  of  error  is  upon  the  failure  of  the  court 
to  make  any  finding  upon  the  subject  of  plaintiff's  alleged  dam- 
ages. The  plaintiff  on  the  trial  introduced  evidence  tending  to 
show  that  the  building  of  the  railway  depot,  switch  yards,  water 
tanks,  round  house,  coal  bins,  etc.,  on  the  blocks  north  of  plain- 
tiff's property  was  exceedingly  harmful  and  detrimental,  and 
tended  to  depreciate  its  value  as  residence  property,  by  reason 
of  proximity  thereto,  and  that  the  noise,  smoke,  etc.,  are  harm- 
ful to  such  residence  property.  Also,  that  his  property  was  ren- 
dered less  accessible  because  of  the  necessary  crossing  of  numer- 
ous railway  tracks  in  reaching  it  from  the  business  and  residence 
portions  of  the  city  lying  to  the  north  thereof.  No  objection 
was  made  on  the  trial  to  the  competency  of  evidence  tending  to 
prove  the  specific  class  or  kind  of  damages  claimed,  and  that 
question  is  not  before  us.  That  a  failure  of  the  court  to  find,  or 
to  submit  to  a  jury  in  a  proper  case,  a  material  issue  arising  at 
the  trial  is  reversible  error  has  been  settled  by  fhis  court.  Tay- 
lor V.  Vandenberg,  15  S.  D.  480,  90  N.  W.  142;  McKenna  v. 
Whittaker,  9  S.  D.  442,  69  N.  W.  587;  McPherson  v.  Swift,  116 
N.  W.  79.  In  the  latter  case  this  court  says :  "It  is  error  for  a 
trial  court  to  refuse  or  fail  to  find  upon  any  material  issue  of 
fact.  *  *  *  Nevertheless  such  refusal  or  failure  may  not  be 
ground  for  reversal  because  not  prejudicial  to  any  substantial 
right.  When  the  existence  of  the  omitted  finding  would  not 
change  the  ultimate  result — as  where  a  complete  affirmative  de- 
fense is  established — failure  to  find  some  fact  essential  to  the 
plaintiff's  cause  of  action  will  not  justify  a  reversal.  The  law 
neither  does  nor  requires  idle  acts.    Rev.  Civ.  Code,  2431." 

Appellant's  counsel  prepared  and  submitted  to  the  trial  court 
at  the  proper  time  requests  for  findings  of  fact  on  the  question  of 
plaintiff's  damages,  and  how  assigns  as  error  the  refusal  or  fail- 
ure of  the  court  to  make  any  finding  thereon.    That  such  finding 
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was  absolutely  essential  to  the  plaintiff's  alleged  cause  of  action 
is  apparent.     It  therefore  becomes  necessary  to  inquire,  assum- 
ing such  finding  to  have  been  made  in  plaintiff's  favor  as  re- 
quested, whether  upon  the  v^rhole  record  the  plaintiff  would  have 
been  entitled  to  the  relief  demanded  in  this  action.     If  so,  then 
the  failure  or  refusal  of  the  trial  court,  to  find  upon  the  issue 
of  plaintiff's  damages  is  clearly  prejudicial,  and  reversible  error; 
if  not,  then  such  error  was  not  prejudicial  to  plaintiff's  substan- 
tial rights,  and  is  not  reversible  error.     The  question  thus  pre- 
sented upon  the  record  necessarily  involves  a  consideration  of 
section  13,  art.  6,  of  our  state  Constitution,  relating  to  the  right 
of  eminent  domain,  which  is  recognized  thereby,  and  the  pay- 
ment of  damages  as  a  condition  precedent  to  the  exercise  of 
such  right,  which  is  found  in  the  Bill  of  Rights,  and  reads  as 
follows :    "Sec.  13.    Private  property  shall  not  be  taken  for  pub- 
lic use,  or  damaged,  without  just  compensation  as  determined  by 
a  jury,  which  shall  be  paid  as  soon  as  it  can  be  ascertained,  and 
before  possession  is  taken.    No  benefit  which  may  accrue  to  the 
o^^^^er  as  the  result  of  an  improvement  made  by  any  private  cor- 
poration shall  be  considered  in  fixing  the  compensation  for  prop- 
erty taken  or  damaged.     The  fee  of  land  taken  for  railroad 
tracks  or  other  highways  shall  remain  in  such  owners  subject  to 
the  use  for  which  it  is  taken."     Section  18,  art.   17,  is  found 
among  the  provisions  of  the  Constitution,  relating  to  corpora- 
tions, and  by  its  language  seems  designed  not  only  to  recognize 
such  right,  but  to  make  more  definite  the  cases  in  which  dam- 
ages contemplated  thereby  may  arise.    "Sec.  18.    Municipal  and 
other  corporations  and  individuals  invested  with  the  privilege  of 
taking  private  property  for  public  use  shall  make  just  compen- 
sation for  property  taken,   injured   or  destroyed,  by  the  con- 
struction or  enlargement  of  their  works,  highways  or  improve- 
ments which  compensation  shall  be  paid  or  secured  before  such 
injury  or  destruction.     The  Legislature    is    hereby    prohibited 
from  depriving  any  person  of  an  appeal  from  any  preliminary 
assessment  of  damages  against  any  such  corporation  or   indi- 
viduals made  by  viewers  or  otherwise;  and  the  amount  of  such 
damages  in  all  cases  of  appeal  shall,  on  the  demand  of  either 
party,  be  determined  by  a  jury  as  in  other  civil  cases." 

In  the  view  we  take  of  this  case  it  is  not  necessary  to  enter 
upon  a  discussion  of  the  various  elements  of  the  damages  which 
must  be  assessed  and  paid  or  secured  as  a  condition  precedent 
to  the  "taking,  injury  or  destruction"  or  "the  taking  possession" 
of  private  property  for  such  public  uses.  That  a  court  of  equity, 
in  a  proper  case,  will  enjoin  a  threatened  trespass  or  injury  of 
the  land  contemplated  by  these  constitutional  provisions  is  too 
well  settled  to  require  a  citation  of  authorities.  Searle  v.  City 
of  Lead,  10  S.  D.  312,  73  N.  W.  101,  39  L.  R.  A.  345.  That  any 
damages  which  must  be  assessed  and  paid  "before  possession  is 
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taken,"  whether  they  be  occasioned  by  the  actual  taking  and  ap- 
propriation of  the  property,  or  are  merely  consequential  in  char- 
acter, are  capable  of  ascertainment  and  compensation  in  a  court 
of  law,  must  be  presumed,  in  view  of  the  fact  that  the  law  provides 
for  such  assessment.  This  assessment  necessarily  covers  and  in- 
cludes all  damages  accruing  from  the  construction  of  the  rail- 
way, whether  they  be  such  as  might  flow  from  a  continuing  tres- 
pass and  might  involve  a  multiplicity  of  suits,  or  are  such  as 
result  from  a  direct  appropriation  of  or  injury  to  the  property 
itself.  Only  a  single  action,  or  assessment  and  payment  of  dam- 
ages, is  contemplated.  And  the  rule  of  damages  for  such  injur}', 
being  once  settled  and  ascertained,  would  apply  equally  whether 
the  question  arose  in  a  condemnation  proceeding,  or  in  an  action 
at  law  for  the  damages  after  the  same  have  accrued.  The 
recprd  in  this  case  discloses  that  the  defendant  railway  company 
is,  and  at  all  times  since  the  bringing  of  this  action  has  been, 
in  the  actual  possession  and  occupancy  of  the  property  taken  and 
appropriated  for  the  construction  and  operation  of  its  road  and 
other  impiovements,  and  the  injuries  to  this  plaintiff's  property 
by  reasoTi  thereof  and  for  which  damages,  if  any,  could  be  as- 
sessed, have  already  fully  accrued.  The  only  injunctive  relief 
therefor,  which  could  be  granted  this  plaintiff,  would  be  an  order 
ousting  the  defendant  company  from  possession  of  its  property 
or  enjoining  and  restraining  it  from  operating  its  railway. 

It  is  true  that  under  section  18,  art.  17,  individuals  and  cor- 
porations, "invested  with  the  privilege  of  taking  private  prop- 
erty for  public  use,"  are  required  to  make  "just  compensation 
for  property  taken,  injured  or  destroyed  by  the  construction  or 
enlargement  of  their  works,  highways  or  improvements,  which 
compensation  must  be  paid  or  secured  before  such  taking,  injury 
or  destruction" ;  but  the  mere  fact  that  an  individual  or  corpo- 
ration may  be  "invested  with  that  privilege"  does  not  create  a 
new  class  of  persons,  nor  limit  the  right  of  any  person  to  use 
his  own  property  in  the  same  manner  he  might  use  it  if  not  in- 
vested with  such  privilege.  It  is  not  the  public  character  of  the 
use  to  which  property  owned  by  individuals  or  corporations  may 
be  put  which  creates  the  liability  for  damages  arising  under  these 
constitutional  provisions.  Such  public  us6  is  merely  the  condi- 
tion upon  which  may  be  exercised  the  privilege  to  "take,  injure 
or  destroy  private  property."  Hence  the  constitutional  in- 
hibition extends  only  to  an  attempted  exercise  of  the  privi- 
lege. An  individual  or  a  corporation  owning  property  may  put 
it  to  any  lawful  use,  but  will  be  called  upon  to  respond  in  dam- 
ages in  a  court  of  law  for  any  use  which  unlawfully  injures 
others,  and,  under  well-recognized  rules  of  equity  in  proper 
cases,  may  be  enjoined  from  committing  such  injuries.  But  the 
equity  jurisdiction  thus  arising  does  not  flow  from  the  constitu- 
tional provisions  above  referred  to. 
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This  action  invokes  no  rule  of  equity  under  which  preventive 
relief  may  be  had,  and  claims  no  right  to  equitable  relief  on 
any  ground,  save  these  constitutional  provisions,  that  possession 
shall  not  be  taken  by  one  who  seeks  to  exercise  the  right  to  take 
private  property  for  public  use,  until  compensation  in  damages 
shall  first  be  made.  Such  relief  is  appropriate,  and  would  be 
granted  in  all  proper  cases  where  there  is  a  threatened  invasion 
of  private  rights  of  property.  But  the  Constitution  does  not 
change  or  enlarge  in  any  degree  the  jurisdiction  or  powers  of 
courts  of  equity.  Section  2284  of  the  Civil  Code  provides :  "As 
a  general  rule,  compensation  is  the  relief  or  remedy  provided  by 
the  law  of  this  state  for  the  violation  of  private  rights,  and  the 
means  of  securing  their  observance ;  and  specific  and  preventive 
relief  may  be  given  in  no  other  cases  than  those  specified  in  this 
part  of  the  Civil  Code."  Section  2359:  "Preventive  relief  is 
granted  by  injunction,  provisional  or  final."  Section  2361 :  "Ex- 
cept where  otherwise  provided  by  this  title,  a  final  injunction 
may  be  granted  to  prevent  the  breach  of  an  obligation  existing 
in  favor  of  the  applicant:  1.  Where  pecuniary  compensation 
would  not  afford  adequate  relief.  2.  Where  it  would  be  ex- 
tremely difficult  to  ascertain  the  amount  of  compensation  which 
would  afford  adequate  relief.  3.  Where  the  restraint  is  nec- 
essary to  prevent  a  multiplicity  of  judicial  proceedings."  That 
this  action  does  not  come  within  any  of  these  provisions  of  law 
defining  the  cases  in  which  preventive  relief  by  injunction  may 
be  given  seems  too  obvious  to  require  discussion. 

It  is  clear  that  this  plaintiff  has  a  plain,  speedy,  and  adequate 
remedy  in  an  action  at  law  to  recover  the  damages,  if  any,  which 
have  already  accrued  to  his  property  by  the  acts  of  the  defend- 
ant. He  may  recover  in  such  action  under  precisely  the  same 
rule  of  damages  which  would  apply  in  an- assessment  of  dam- 
ages in  a  condemnation  proceeding.  Such  damages  as  may  be 
thus  recovered  the  law  deems  adequate  compensation,  and  there- 
fore must  be  deemed  full  and  adequate  relief,  and  the  damages 
are  no  more  difficult  of  ascertainment  in  an  action  at  law  than 
in  a  proceeding  by  condemnation.  No  multiplicity  of  suits  can 
be  involved  as  a  ground  of  equitable  relief,  because  the  damages 
may  be,  and  must  be,  determined  and  fully  and  finally  ascer- 
tained in  a  single  action,  whether  it  be  in  a  proceeding  by  con- 
demnation or  in  an  action  at  law.  "Where  the  right  of  recovery 
depends  wholly  upon  constitutional  provisions  giving  compensa- 
tion for  property  damaged  or  injured,  there  can  be  but  one  re- 
covery. Since  the  suit  is  necessarily  one.  for  just  compensation, 
once  for  all,  for  the  injury  to  the  land."  Lewis,  Eminent  Do- 
main, par.  653b;  O'Brien  v.  Penn.  S.  V.  R.  R.  Co.,  119  Pa.  184, 
13  Atl.  74;  Eachus  v.  Los  Angeles,  etc.,  R.  R.  Co.,  103  Cal.  614, 
37  Pac.  750,  42  Am.  St.  Rep.  149;  Atkinson  v,  Atlanta,  81  Ga. 
625,  7  S.  E.  692;  Smith  v,  Floyd  Co.,  85  Ga.  422,  11  S.  E.  850; 
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Springer  v.  Chicago,  135  111.  552,  26  N.  E.  514,  12  L.  R.  A.  609; 
Markowitz  v.  Kansas  City,  125  Mo.  485,  28  S.  W.  642,  46  Am. 
St.  Rep.  498 ;  Martin  v,  Chicago,  etc.,  R.  R.  Co.,  47  Mo.  App. 
452;  Cass  v.  Pennsylvania  Co.,  159  Pa.  273,  28  Atl.  161. 

In  Lewis,  Eminent  Domain,  par.  631,  it  is  said :  "It  is  now  al- 
most universalfy  held  that  an  entry  upon  private  property  under 
color  of  the  eminent  domain  power  will  be  enjoined  until  the 
right  to  make  such  entry  has  been  perfected  by  a  full  compliance 
with  the  Constitution  and  the  laws."  Paragraph  632:  "The 
grounds  upon  which  equity  takes  jurisdiction  in  such  cases  are 
not  always  plainly  defined  and  differ  in  different  jurisdictions. 
Perhaps  a  majority  of  the  cases  are  put  upon  the  ground  of  ir- 
reparable injury  and  the  consequent  lack  of  an  adequate  remedy 
at  law.  In  a  few  cases  the  relief  has  been  denied  on  the  ground 
that  the  remedy  at  law  was  adequate.  But  in  most  of  these 
there  were  other  circumstances  which  rendered  it  inequitable  to 
grant  the  relief,  while,  in  many  of  the  cases  in  which  injunc- 
tionsp  were  granted  on  the  ground  of  irreparable  injury,  it  was 
plain  enough  that  the  injury  could  have  been  readily  repaired 
or  fully  compensated  in  money.  It  seems  to  us  that  the  juris- 
diction of  equity  in  such  cases  may  be  placed  upon  broader 
grounds ;  namely  that  where  the  power  of  eminent  domain  has 
been  delegated  to  public  officers  or  others  who  are  threatening 
to  make  a  permanent  appropriation  of  private  property,  to  pub- 
lic uses,  in  excess  of  the  power  granted  or  without  complying 
with  the  conditions  upon  which  the  right  to  make  the  appro- 
priation is  given,  a  court  of  equity  will  prevent  the  threatened 
wrong  without  regard  to  the  question  of  irreparable  damages  or 
the  existence  of  legal  remedies  which  may  afford  a  money  com- 
pensation. The  remedy  in  equity  protects  both  the  owner  and 
those  acting  under  the  authority,  and  is  more  speedy  and  effica- 
cious in  its  operation  than  the  ordinary  legal  remedies.  The  Su- 
preme Court  of  Alabama,  in  discussing  the  question,  uses  the 
following  language :  *The  principle  upon  which  a  court  of  equity 
proceeds,  in  interferring  to  prevent  bodies  corporate  having  com- 
pulsory power  to  enter  upon,  take  and  appropriate  for  their 
own  uses  the  lands  of  others,  differs  materially  from  the  prin- 
ciple upon  which  it  intervenes  to  prevent  the  commission  or  con- 
tinuance of  waste,  or  of  nuisances,  or  of  trespasses,  when  only 
private  rights,  or  the  acts  of  persons,  natural  or  artificial,  not 
having  such  powers  are  involved.  In  the  latter  class  of  cases, 
if  the  right  be  strictly  legal,  and  there  is  no  relation  of  privit)' 
between  the  parties,  it  is  of  the  essence  of  the  jurisdiction  of 
the  court  that  a  case  of  irreparable  injury  be  shown;  a  case  for 
which  the  courts  of  law  do  not  furnish  an  adequate  remedy. 
The  Constitution  not  only  compels  all  corporate  bodies,  public, 
or  private,  or  all  individuals  who  may  be  armed  with  the  power 
of  taking  private  property,  but  it  compels  the  state  and  all  its 
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agencies  and  instrumentalities  to  the  duty  of  first  making  just 
compensation  to  the  owner.  *  *  *  It  is  most  essential  to 
the  preservation  of  the  rights  of  private  property,  to  the  pro- 
tection of  the  citizen,  and  to  the  preservation  of  the  best  inter- 
ests of  the  community  that  all  who  are  invested  with  the  right 
of  eminent  domain,  with  the  extraordinary  power  of  depriving 
persons,  natural  or  artificial,  without  their  consent,  of  their 
property,  and  its  possession  and  enjoyment,  should  be  kept  in 
the  strict  line  of  the  authority  with  which  they  are  clothed,  and 
compelled  to  implicit  obedience  to  the  mandates  of  the  Con- 
stitution. A  court  of  equity  will  intervene  to  keep  them  within 
the  line  of  authority,  and  to  compel  obedience  to  the  Constitu- 
tion, because  of  the  necessity  that  they  should  be  kept  within 
control,  and  in  subjection  to  the  law,  rather  than  upon  the 
theory  that  they  are  trespassers,  or  that  the  injury  which  they 
are  inflicting  is  irreparable.  The  "owner  of  the  land  has  the 
right  to  say  that,  unless  they  keep  within  the  strict  limits  pre- 
scribed by  law,  they  shall  not  disturb  him  in  the  possession  and 
enjoyment  of  his  property.  The  power  is  so  capable  of  abuse, 
and  those  who  are  invested  with  it  are  often  so  prone  to  its 
arbitrary  and  oppressive  exercise,  that  a  court  of  equity,  without 
inquiring  whether  there  is  irreparable  injury  or  injury  not  sus- 
ceptible of  adequate  redress  by  legal  remedies,  will  intervene  for 
ihe  protection  of  the  owner.'  " 

It  appears,  however,  in  the  case  at  bar,  that  the  defendant 
company  had  acquired  title  to,  and  had  entered  upon  possession 
of,  the  real  property  upon  which  all  its  works  and  improvements 
are  placed  prior  to  the  commencement  of  this  action.  There 
was  no  actual  taking  of  any  part  of  plaintiff*s  property,  nor  is 
it  shown  that  any  physical  injury  thereto  has  actually  accrued. 
None  of  plaintiflF's  improvements  or  works  abut  upon  any  street 
alley,  whereby  actual  ingress  or  egress  to  such  property  is  in 
any  degree  obstructed.  It  further  appears  that  plaintiff's  lots 
are  vacant  and  unimproved  property,  and  the  only  injurious  ef- 
fects thereto  are  those  which  may  affect  its  value  and  desira- 
bility as  resicience  property  by  reason  of  proximity  to  the  rail- 
road and  its  appurtenant  structures.  It  may  be  pertinent,  also, 
to  observe,  that  the  right  to  construct  railroads  and  erect  im- 
provements necessary  and  proper  for  their  operation  is  not  con- 
ferred by  the  provisions  of  the  Constitution  relating  to  the  ex- 
ercise of  the  power  of  eminent  domain.  Either  corporations  or 
individuals  may  construct,  own,  and  operate  lines  of  railway 
without  in  any  single  instance  finding  it  necessary  to  exercise 
the  privilege,  given  them  under  the  Constitution  and  the  law, 
to  take  and  appropriate  private  property  for  such  use.  A  corpo- 
ration, by  virtue  of  the  powers  vested  in  it  by  the  law  of  its 
creation,  may  purchase  and  own  property  necessary  for  its  le- 
gitimate uses  and  purpose,  and  as  such  owner  assumes  the  same 
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duties  and  liabilities  as  to  its  use  and  occupanqr  as  are  assumed 
by  a  natural  person,  and  no  more.  .  This  is  precisely  the  situa- 
tion presented  in  this  case.  As  disclosed  by  the  record,  the  de- 
fendant company  at  the  time  this  action  was  brought,  occupied 
and  owned  the  property  on  and  over  which  it  has  built  its  line 
of  railway  and  improvements  adjacent  to  the  plaintiff's  property, 
and,  so  far  as  this  plaintiff's  rights  are  concerned,  the  defend- 
ant is,  and  was  then,  merely  a  private  owner  of  private  proi>- 
erty.  As  such  private  owner,  the  defendant  is  not  shown  to 
have  done  any  act  detrimental  to  plaintiff's  property  whidi 
might  be  restrained  in  a  court  of  equity.  The  requirement  of 
the  Constitution  that  damages  must  first  be  ascertained  and  just 
compensation  made  has  no  application  whatever  to  the  use  by  a 
private  owner  of  his  own  property,  but  has  application  only  to 
those  cases  where  it  is  necessary  to  acquire  the  right  to  use  and 
occupy  property  through  the  exercise  of  the  power  of  eminent 
domain. 

The  nature  of  the  use  to  which  defendant  may  devote  its 
own  property,  places  upon  it  no  duty  to  institute  proceedings 
by  condemnation  to  assess  damages.  It  is  true  that  if  a  corpo- 
ration or  an  individual  is  threatening  to  occupy,  appropriate,  or 
do  actual  physical  damage  to  private  property  against  the  own- 
er's will,  for  a  use  and  in  a  manner  which  would  only  be  lawful 
through  an  exercise  of  the  right  of  eminent  domain,  such  act 
comes  within  the  constitutional  inhibition,  and  may  be  enjoined 
by  a  court  of  equity  on  the  broader  grounds  hereinbefore  stated. 
But  when  such  corporation  owns  its  property,  and  may  enter 
upon  and  occupy  and  improve  it  without  becoming  in  any  sense 
a  trespasser,  the  Constitution  does  not  forbid  such  acts,  and  re- 
lief by  injunction  could  only  be  obtained  under  the  same  condi- 
tions which  would  yvarrant  such  relief  between  other  owners 
of  abutting  or  adjacent  property.  This  principle  has  been  given 
much  broader  application  than  is  necessary  on  the  facts  in  this 
case.  In  the  case  of  Vanderburgh  v.  City  of  Minneapolis,  93 
Minn.  81,  100  N.  W.  669,  the  city  attempted  to  vacate  a  street 
adjacent  to  plaintiff's  lots,  and  an  injunction  action  was  brought 
to  restrain  the  city  in  its  proceeding,  and  a  railway  company 
owning  adjacent  property  from  occupying  such  street.  The 
court  says:  "Plaintiff's  theory  of  the  case  in  this  respect  is 
that,  by  the  recent  amendment  to  the  state  Constitution,  plain- 
tiff is  entitled  to  damages  for  the  vacation  of  the  streets  in  ques- 
tion, even  though  they  did  not  abut  upon  his  property,  and  that, 
as  no  damages  were  assessed  or  allowed  him  by  the  city  coun- 
cil, its  action  in  vacating  the  streets  is  null  and  void,  and  the 
railway  company  may  be  restrained  and  enjoined  from  taking 
possession  thereof.  The  Constitution,  prior  to  the  amendment, 
provided  that  private  property  should  not  be  taken  for  public 
use  without  just  compensation  therefor  first  paid  or  secured. 
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The  amended  Constitution  provides  that  private  property  shall 
not  be  taken  or  damaged  for  public  use  without  compensation. 
Conceding,  with  plaintiff,  that  the  vacation  of  the  streets  in 
question  damaged  his  property,  and  that  under  the  amended 
Constitution  he  is  entitled  to  compensation,  it  does  not  neces- 
sarily follow  from  that  fact  alone  that  he  is  entitled  to  an  in- 
junction restraining  the  railway  company  from  taking  posses- 
sion of  the  vacated  streets.  If  he  is  entitled  to  damages, 
as  claimed,  he  can  maintain  an  action  against  the  railway 
company  to  recover  the  same.  It  is  elementary  that  an  in- 
junction will  not  lie  to  restrain  the  doing  of  an  act  where 
there  is  a  speedy  and  adequate  remedy  at  law.  An  action  against 
the  company  for  damages  or  in  ejectment  would  afford  plain- 
tiff full  and  complete  redress,  and  if  it  be  conceded,  as  sug- 
gested, that  he  is  entitled  to  damages  in  a  case  of  this  kind,  his 
remedy  is  one  at  law,  and  not  in  equity." 

We  are  not  now  called  upon  to  determine  what  particular 
damages  may  be  recovered  in  an  action  at  law  or  in  condemna- 
tion proceedings,  nor  do  we  hold  that  only  such  damages  are  re- 
coverable, as  may  result   from  an  actual  appropriation  of,  or 
actual  physical  injuries  to,  property.     The  question  before  us 
is  whether  we  shall  enjoin  a  railway  company  from  making  im- 
provements upon  its  own  property  without  first  proceeding,  by 
a  condemnation  action,  to  assess  and  pay  consequential  damages, 
when  such  damages  are  already  accrued,  and  a  plain,  speedy,  and 
adequate  remedy  exists  in  an  action  at  law.     In  Searle  v.  City 
of  Lead,  supra,  the  anticipated  damage  to  plaintiff's  freehold 
was  direct  and  not  consequential.     It  was  threatened,  and  not 
consummated.     It  was  an  injury  by  a  threatened  act  of  the  city 
which  necessarily  involved  an  exercise  of  the  right  and  power 
of  eminent  domain,  because  the  city  could  make  the  improve- 
ment contemplated   only  by   a  direct   exercise   of   that   power. 
These   considerations   disclose   the   broad    distinctions   between 
that  case  and  the  one  at  bar.     We  approve  the  rule  there  an- 
nounced, and  are  not  to  be  understood  as  modifying  it  in  any  de- 
gree, as  to  the  remedy  invoked  in  that  case.    The  question  here 
is  only  as  to  the  proper  use  of  the  remedy  by  injunction  upon 
the  facts  before  us.     The  cases  of  Rigney  v.  City  of  Chicago, 
102  111.  68,  and  Railroad  Co.  v.  Ayres,  106  111.  518,  were  both 
actions  at  law  to  recover  damages    under    constitutional  pro- 
visions similar  to  our  own.    And  while  these  two  cases  have  no 
direct  bearing  on  the  question  before  us,  it  may  be  noted  that 
relief  was  there  sought  in  actions  at  law,  and  not  in  equity.    But 
in  the  case  of  Rigney  v.  City  of  Chicago,  supra,  the  court  says : 
"The  case  of  Stetson  v.  Chicago  &  Evanston  R.  R.  Co.,  75  111. 
74,  is  relied  on  for  the  same  purpose.     The  question  presented 
^  that  case  was  whether,  where  a  railroad  company,  under  au- 
thority from  a  city,  has  located  its  track  upon  a  public  street,  a 
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bill  in  equity  will  lie  at  the  suit' of  an  owner  of  lots  abutting  on 
the  street  to  restrain  the  company  from  operating  its  road  until 
the  damages  claimed  to  have  been  done  to  the  lots  by  reason  of 
the  constriction  and  operation  of  the  railway  are  ascertained 
and  paid,  and  it  was  held  that  such  a  bill  would  not  lie,  but  that 
the  party  would  be  left  to  his  action  at  law  for  whatever  actual 
damages  he  may  have  sustained;  the  court  having  held  that 
where  there  has  been  no  actual  taking  of  property,  and  the  com- 
pany has  constructed  its  track  under  authority  from  the  cit}% 
chancery  has  no  jurisdiction.  What  was  said  with  respea  to 
the  character  of  the  injury  was  not  at  all  necessary  to  a  decision 
of  the  case,  and  must  be  regarded  as  mere  obiter.  But  even  if 
this  were  not  so,  all  that  is  there  said  may  be  harmonized,  in  the 
manner  we  have  stated,  with  the  previous  and  subsequent  de- 
cisions of  this  court  upon  that  question." 

In  the  case  thus  commented  upon,  the  court  says:  "In  Hall 
et  al.  V.  People,  57  111.  307,  it  was  held  no  man  could  be  com- 
pelled to  part  with  his  property  without  just  compensation,  and 
that  no  corporation,  public  or  private,  could  rightfully  appro- 
priate private  property  to  its  own  use  without  first  tendering  or 
paying  the  damages  assessed  under  the  forms  of  the  law.  A 
party  ought  not  to  be  driven  to  an  action  against  a  corporation 
responsible  or  irresponsible  for  his  damages.  This  would  be 
to  take  his  property  without  first  making  compensation,  and 
would  be  a  plain  violation  of  a  constitutional  right.  But  the 
damages  alluded  to  are  such  direct  damages  as  are  incident  to  or 
naturally  flow  from  the  taking  of  private  property  for  public 
uses.  No  allusion  is  made  to,  nor  can  the  principles  of  that  case 
be  applied  to  consequential  damages  not  the  result  of  taking 
private  property.  It  was  never  intended  to  apply  the  principle 
to  the  latter  class  of  cases.  English  statutes  contain  provisions, 
in  substance,  the  same  as  the  statute  we  are  considering,  and 
have  been  the  subject  of  judicial  construction.  A  leading  case 
is  Hutton  V.  London  &  S.  W.  R.  W.  Co.,  7  Hare,  26.  It  was 
ruled  in  that  case,  in  the  event  of  damage  to  a  party  whose 
lands  are  not  entered  upon,  but  are  injuriously  affected  by  the 
exercise  of  the  powers  of  a  railway  company  upon  their  o^ti 
lands  or  upon  the  lands  of  another  party,  and  for  which  com- 
pensation is  required  to  be  made  by  section  6  of  the  Railway 
Clauses  Consolidation  Act  (8  Vict.  c.  20),  it  is  not  unlawful 
for  the  company  to  execute  the  works  which  occasion  the  dam- 
age, before  the  amount  of  compensation  for  the  same  is  ascer- 
tained, paid,  or  deposited.  Under  the  Land  Clauses  Consolida- 
tion Act  (8  Vict.  c.  18),  in  case  of  purchasing  land,  or  damage 
directly  consequent  upon  the  purchase,  the  act  is  explicit  The 
damages  in  the  latter  case  must  be  ascertained,  and  both  price 
and  damages  must  be  paid  before  entry,  but  in  regard  to  dam- 
ages given  by  8  Vict.  c.  20,  to  one  person,  consequential  upon 
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the  exercise  of  the  powers  of  the  company  upon  its  own  land 
or  upon  the  land  of  other  persons  not  complaining,  a  different 
rule  prevails.    The  doctrine  of  Lester  v.  Lobley,  7  A.  &  E.  124, 
cited  by  the  Vice  Chancellor  is  that  it  is  not  unlawful  for  the 
company  to  commence  work  within  its  powers,  which  might  be 
attended  with  damages  to  others,  before  making  compensation 
for  such  expected  damages.     The  reason  given  is  the  imprac- 
ticability in  many  cases  of  knowing  whether  damage  will  be  sus- 
tained or  not,  and  of  measuring  it  if  it  were  certain.     Upon  the 
authority  cited,  the  conclusion  of  the  court  in  Hutton  v.  London 
&  Southwestern  Ry.  Co.  was  the  acts  of  the  company  in  pro- 
ceeding to  construct  its  works  within  its  powers  without  first 
making  compensation  to  the  party  claiming  to  have  sustained 
consequential   damages   thereby  were   not  unlawful,   and   hence 
there  was  no  ground  for  the  interference  of  a  court  of  equity. 
Our  statute,  to  provide  for  the  exercise  of  the  right  of  eminent 
domain,  admits  of  the  same  construction.     Where  lands  have 
been  taken  for  public  use,  the  value  of  the  land  itself,  and  such 
damages  as  result  directly  from  the  taking  to  other  lands  of  the 
owner  not  actually  taken,  must  be  assessed,  and  both  price  and 
damages  paid  or  tendered  before  the  right  of  entry  exists,  but 
where  the  damages  are  consequential  upon  the  entry  of  the  com- 
pany upon  its  own  lands,  or  upon  the  lands  of  others  not  com- 
plaining, the  rule  is  different.     The  company,  in  the  latter  case, 
is  not  bound  to  make  compensation  for  expected  damages  be- 
fore entering  upon  the  work  it  has  a  lawful  right  to  do  under 
the  powers  conferred  by  its  charter.     The  party  will  be  left  to 
his  action.     When  he  has  settled  the  question  of  his  right  to 
damages,  and  ascertained  the  measure  in  an  action  at  law,  if 
any  reason  exists  why  he  cannot  have  execution  of  the  same, 
equity  will  assist   him,   but   not   before.     Dunning  v.   City    of 
Aurora,  40  111.  481 ;  Bliss  v,  Kennedy,  43  111.  67.     Holding,  as 
we  do,  there  is  no  ground  for  the  interference  of  a  court  of 
equity,  it  will  not  be  necessary  to  discuss  any  other  question  in 
the  case.     The  injunction  was  properly  denied,  and  the  decree 
dismissing  the  bill  will  be  affirmed." 

In  the  case  of  P.  &  R.  Ry.  Co.  v.  Schertz  et  al.,  84  111.  135, 
that  court  also  uses  the  following  language :  "As  we  have  seen, 
the  fact  a  party  has  or  might  sustain  injury  indirectly  consti- 
tutes no  valid  reason  why  a  corporation  may  not  enter  upon  its 
own  lands,  or  upon  lands  of  others  in  which  he  has  no  interest, 
to  construct  a  railway  or  other  public  improvement.  That  is 
this  exact  case.  The  objectionable  track  is  constructed  wholly 
in  the  street,  the  fee  of  which  is  conceded  to  be  in  the  municipal 
corporation  granting  the  license.  No  property  of  complainants 
has  been  taken  for  public  uses,  nor  is  there  any  reason  for  con- 
demning any  portion  of  it.  And  if  the  owners  have  sustained 
any  damages  as  a  result  from  what  the  railroad  company  has 
done,  under  its  charter,  on  other  lands  under  a  license  from  the 
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owner  of  the  fee,  redress  can  be  had  in  an  appropriate  action  at 
law.  Such  cases  can  be  referred  to  no  general  head  of  equity 
jurisdiction.  As  was  said  in  Stetspn  v.  Chicago  &  Evanston 
Raiboad,  supra,  the  party  complaining  will  be  left  to  his  action 
at  law.  When  he  has  settled  the  question  of  his  right  to  dam- 
ages, and  ascertained  the  measure,  if  any  reason  exists,  as,  on 
account  of  insolvency,  why  he  cannot  have  execution  of  the 
same,  equity  will  then  assist  him  by  injunction  or  otherwise,  but 
not  before/'  See,  also,  Krone  v,  K.  C.  E.  R.  R.  Co.,  50  Hun, 
431,  3  N.  Y.  Sup.  149. 

We  hold,  therefore,  that  upon  the  facts  presented  in  this  case 
the  plaintiff  was  not  entitled  to  injunctive  relief,  and  the  judg- 
ment and  the  order  denying  a  new  trial  are  affirmed. 

McCoy,  J.,  took  no  part  in  this  case. 


RiEDEL  et  al.  V,  West  Jersey  &  S.  R.  Co. 

(Circuit  Court  of  Appeals,  Third  Circuit,  February  21,  1910.) 

[177  Fed.  Rep.  374.] 

Negligence — Dangerous  Premisesr— Trespassers.* — Though  the 
owner  of  premises  is  not  bound  to  guard  or  protect  a  trespasser  from 
dangers  lurking  thereon,  he  is  liable  for  an  injury  to  the  trespasser,  if 
willfully  inflicted. 

Electricity^Electric  Third  Rail — Injury  to  Trcspasscrs.t— Defend- 
ant's railroad  was  equipped  with"  the  third-rail  electric  system;  the  rail 
carrying  the  power  being  similar  to  and  parallel  to  the  other  rails. 
The  rail  was  not  covered  or  protected,  except  at  crossings  and  sta- 
tions, and  normally  carried  675  volts,  which  was  sufficient  to  injure  or 
kill  a  person  coming  in  contact  therewith.  Plaintiff  was  between 
seven  and  eight  years  old,  and  while  playing  in  the  back  yard  of  the 
house  of  friends  he  was  visiting,  which  abutted  on  the  right  of  way, 
was  attracted  by  flowers  growing  on  the  far  side  of  the  rails,  where- 
upon plaintiff's  companion  opened  the  gate  in  the  right  of  way  fence 

and  started  to  pluck  the  flowers.    Plaintiff  in  some  manner  fell  on  the 

^    -  ■  ~  _^____ 

♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  a  railroad  company  with  respect  to  licensees  and  tres- 
passers on  its  premises,  see  Rowley  z/.  Chicago,  etc.,  Ry.  Co.  (Wis.)» 
30  R.  R.  R.  732,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  732;  foot-note  of  Wat- 
son V.  Manitou,  etc.,  Ry.  Co.  (Colo.),  29  R.  R.  R.  363,  52  Am.  &  Eng. 
R.  Cas.,  N.  S.,  363. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  due 
trespassing  children  from  railroad  companies,  see  second  foot-note  of 
O'Bannion's  Adm'r  v.  Southern  Ry.  (Ky.),  30  R.  R.  R.  416,  53  Am.  & 
Eng.  R.  Cas.,  N.  S.,  416;  foot-notes  of  Wheeling,  etc.,  R.  Co.  v.  Harvey 
(Ohio),  29  R.  R.  R.  218,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  218. 
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rail  and  was  shocked  and  burned,  receiving  permanent  injuries.  Held, 
that  there  was  no  implied  invitation  or  license  by  defendant  to  chil- 
dren to  enter  the  premises,  and  that  defendant  owed  plaintiff  no  duty 
to  cover  the  rail,  nor  did  the  facts  show  willful  injury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Pennsylvania. 

Action  by  Louis  Riedel,  by  his  father  and  next  friend,  John 
M.  Riedel,  and  John  M.  Riedel  in  his  own  right,  against  the 
West  Jersey  &  Seashore  Railroad  Company.  Judgment  for  de- 
fendant, and  plaintiffs  bring  error.    Affirmed. 

Sec,  also,  170    Fed.  816. 

Evans  and  Forster,  for  plaintiffs  in  error. 
John  Hampton  Barnes,  for  defendant  in  error. 

Before  Gray,  Buffington,  and  Lanning,  Circuit  Judges. 

Gray,  Circuit  Judge.  The  writ  of  error  in  this  case  brings 
up  from  the  court  below  a  record  disclosing  the  following  facts : 

Louis  Riedel,  who  by  hib  father  and  next  friend  brought  suit 
in  the  court  below,  was  a  boy  between  seven  and  eight  years  of 
age,  and  was  permanently  injured  by  falling  across  the  electric 
tlurd  rail  of  the  West  Jersey  &  Seashore  Railroad  Company, 
the  defendant. 

The  day  the  injury  occurred,  he  had  been  taken  by  his  par- 
ents from  Philadelphia,  where  they  resided,  to  spend  the  day 
with  some  friends,  the  yard  of  whose  house  abutted  against 
the  line  of  the  right  of  way  of  said  defendant  company,  just 
above  the  village  of  Westfield,  N.  J.  The  right  of  way  of  the 
defendant  company  near  this  point,  as  well  as  elsewhere,  was 
fenced  with  a  three-strand  wire  fence,  about  four  feet  high,  but 
at  the  premises  in  question  there  was  a  picket  fence  dividing  the 
same  from  the  right  of  way  of  the  defendant  company,  about 
five  fe'et  in  height,  which  served  as  part  of  the  line  fence  of  said 
company,  the  wire  fence  coming  up  to  and  ending  at  each  end 
of  this  picket  fence.  In  this  picket  fence  was  a  gate  opening 
onto  the  defendant's  right  of  way. 

The  defendant  company  wa,s  originally  chartered  as  a  steam 
railroad,  but,  by  the  revision  of  the  act  of  the  Legislature  of 
New  Jersey  concerning  railroads,  in  1903,  the  power  was  con- 
ferred upon  it  to  substitute  for  steam  any  other  motive  power 
which  it  might  deem  best  adapted  to  the  economical  operation 
of  its  railroad,  and  to  use  such  devices  and  appliances  for  con- 
ducting and  distributing  power  as  might  be  required.  Accord- 
ingly, at  the  time  of  the  accident,  and  for  a  considerable  period 
prior  thereto,  the  company  had  installed  an  electric  system  for 
the  operation  of  its  road,  the  electricity  being  conveyed  from 
the  power  house  through  what  is  known  as  a  "third  rail."  This 
rail  was  situated  between  the  two  tracks  upon  which  the  cars 
traveled,  hut  was  in  close  proximity  to  the  rail  on  one  side  and 
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rati  parallel  therewith.  It  was  in  all  respects  like  the  rail  which 
carried  the  cars  and  was  without  cover  or  protection  of  any 
kind,  so  that,  to  a  casual  observer,  there  was  nothing  to  distin- 
guish it  in  appearance  from  the  other  rails.  The  current  of 
electricity  carried  by  this  third  rail  was  normally  675  volts,  a 
charge  sufficient  to  seriously  injure  or  even  destroy  the  life  of 
any  one  coming  in  contact  therewith.  This  road  ran  entirely 
across  the  state  of  New  Jersey,  from  Camden  to  Atlantic  City, 
a  distance  of  some  60  miles.  At  stations  and  road  crossings, 
the  third  rail  was  covered,  so  that  persons  using  said  stations 
and  crossings  were  protected  therefrom;  but,  with  these  excep- 
tions, throughout  the  entire  length  of  the  road,  the  third  rail 
was  uncovered. 

On  the  day  of  the  accident,  the  plaintiff,  Louis  Riedel,  with 
two  companions  of  about  the  same  age,  a  boy  and  a  girl,  were 
playing  together  in  the  back  part  of  the  lot  above  described. 
What  then  occurred  is  thus  stated : 

"Looking  through  the  fence,  they  saw  and  were  attracted  by 
some  flowers  growing  on  the  other  side  of  the  rails,  and  went 
to  the  gate  to  open  it.  Finding  it  fastened,  the  plaintiff's  com- 
panion, as  he  testified,  'put  a  nail  or  a  piece  of  wood,  then  pulled 
it  out  again,  and  it  came  open.'  Having  thus  unbolted  the  gate, 
the  two  started  to  pluck  the  flowers.  The  first  boy  crossed  the 
tracks  in  safety,  but  the  plaintiff  fell,  apparently  having  tripped 
over  something,  and,  coming  in  contact  with  the  third  rail,  was 
shocked  and  burned  by  the  electric  current,  sustaining  severe 
and  permanent  injuries." 

Upon  these  facts,  the  court  directed  a  verdict  for  the  de- 
fendant, and  upon  exceptions  to  this  charge  of  the  court,  the 
case  comes  before  us  upon  two  assignments,  alleging  error  in 
this  action  of  the  court.  The  facts  are  simple  and  undisputed, 
and  the  single  question  for  our  determination  is,  whether  or 
not  the  defendant  company  owed  a  duty  to  the  plaintiff  to  use 
such  care  in  guarding  and  protecting  this  third  rail  as  would  have 
prevented  the  injury  which  happened  to  him,  or,  as  more  gen- 
erally put  by  the  defendant — is  a  property  owner,  who  main- 
tains on  his  premises  a  dangerous  agency  in  the  proper  exercise 
and  use  of  his  premises,  responsible  to  a  child  trespassing 
thereon  who  is  hurt  by  contact  with  such  agency,  if  there  is  noth- 
ing about  it  to  entice  or  attract  him,  and  where 'the  owner  has 
done  nothing  to  invite  such  trespasser  on  his  premises,  or  has 
any  reason  to  expect  that  he  will  come  upon  them  ? 

The  exceeding  danger  presented  by  the  "third  rail,"  which  has 
recently  come  into  use  in  the  operation  of  important  electric 
roads,  when  such  rail  is  uncovered  and  exposed,  justly  chal- 
lenges our  attention.  The  character,  however,  of  this  dangerous 
and  death-dealing  agency  must  not  be  allowed  to  obscure  the 
well-settled    principles    by    which   the  duty    of   the  owner  of 
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premises,  upon  which  such  dangerous  agency  or  instrumentality 
is  situated,  with  respect  thereto,  is  to  be  determined. 

The  plaintiff  was  a  trespasser,  and  it  must  therefore  appear, 
in  order  that  he  may  recover  from  the  defendant,  that  his  case 
is  an  exception  to  the  ordinary  and  well-settled  rule,  that  the 
owner  of  premises  owes  no  du^  to  a  trespasser,  whether  an  in- 
fant or  adult,  to  keep  such  premises  in  a  nonhazardous  condition, 
or  to  protect  him  against  concealed  dangers  lurking  thereon. 
The  contention  of  plaintiff's  counsel,  urged  with  much  ability 
and  insistence,  is  that  the  extreme  danger  arising  from  the  ex- 
posed third  rail  was  a  concealed  danger,  by  reason  of  the  fact 
that  the  third  rail,  in  size  and  appearance,, was  undistinguishable 
from  the  other  rails  by  a  boy  of  the  immature  age  of  the  plain- 
tiff, there  being  no  evidence  that  he  had  been  informed  or  m 
any  way  made  aware  of  the  character  of  such  rail.     It  is  there- 
fore contended   that   the   maintenance   of    this    instrumentality 
argued  such  a  wanton  recklessness  as  to  consequences  on  the 
part  of  the  defendant,  and  willingness  to  inflict  injury,  as  would 
render  it  liable  to  the  plaintiff,  even  though  he  were  technically 
a  trespasser.    Of  course,  though  tfle  owner  of  premises  may  owe 
no  duty  to  guard  and  protect  a  trespasser  from  dangers  lurking 
thereon,  he  has  no  right  willfully  to  inflict  injury  on  such  a  rrca- 
passer.    It  is  on  this  ground.that  the  so-called  "spring  gun"  cases 
have  been  decided.     Whether  the  conduct  of   such  owner,   in 
maintaining  a  dangerous  situation  or  instrumentality  on  his  land, 
would  amount  to  such  a  wanton  and  reckless  indifference  to  con- 
sequences as  would  imply  a  willingness  to  inflict  an  injury  on  a 
trespasser,  must    depend    upon  the  circumstances    of  the  case. 
There  is  a  class  of  cases  well  known,  in  which  it  is  held  that  a 
railroad  company  is  liable,  where  its  servants  in  charge  of  mov- 
ing trains  willfully  run  down  a  person  in  full  view  upon  its 
tracks,  even  though  they  have  given  warning  of  their  approach, 
and  even  though  such  person  be  a  trespasser.     Such  cases  serve 
to  illustrate  the  proposition,  that  one  may  not  willfully  injure 
even  a  trespasser  upon  his  premises.    Of  this  class  are  the  cases 
referred  to  by  the  counsel  for  plaintiff.  Chicago  Transfer  R.  Co, 
V.  Gruss,  200  111.  195,  65  N.  E.  693 ;  Chicago  Transfer  R.  Co. 
V.  Kotoski,  199  111.  383,  65  N.  E.  350;  Lafayete,  etc.,  R.  Co.  v. 
Adams,  26  Ind.  76. 

But  these  decisions  do  not  support  the  contention,  that  the 
mere  maintenance  of  a  dangerous  instrumentality  upon  one's 
land  for  ordinary  and  lawful  purposes,  and  incident  to  its 
natural  use  in  carrying  on  a  lawful  business,  makes  such  a  one 
a  willful  tort-feasor  with  respect  to  a  trespasser  who  has  come 
within  its  danger.  In  the  present  case,  there  was  nothing  will- 
fully injurious  in  the  defendant's  installing  upon  its  own 
premises  this  third  rail,  dangerous  though  it  was  to  those  who 
came  in  contact  with  it,  for  the  lawful  purpose  of  operating  an 
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electric  railway  system,  nor  can  we  say  from  that  fact  alone,  or 
from  any  other  evidence  in  the  case,  that  the  nonprotection  of 
the  third  rail  was  such  a  wanton  and  reckless  indifference  to 
consequences  as  would  legally  imply  willfulness  and  intentional 
wrong,  as  to  any  injury  that  might  be  occasioned  thereby, 
whether  that  injury  was  suffered  by  an  infant  or  an  adult  There 
is  nothing  in  the  case  from  which  the  purpose  to  inflict  injury- 
can  be  referred,  as  in  the  "spring  gun"  cases,  or  willful  indif- 
ference to  consequences,  as  in  the  railroad  cases  above  referred 
to.  One's  right  to  maintain  for  a  lawful  purpose  a  dangerous 
appliance  or  instrumentality  on  his  own  premises,  is  not  limited 
or  qualified  by  the  degree  in  which  it  may  be  dangerous. 

The  precise  question  here  involved  has  recently  been  decided 
by  the  Supreme  Court  of  New  Jersey,  in  the  case  of  Sutton 
against  the  defendant  in  the  present  case.  73  Atl.  256.  The  facts 
were  practically  the  same.  The  action  was  for  the  death  of  a 
child  13  years  of  age,  who,  in  crossing  the  tracks  of  the  defend- 
ant at  a  point  other  than  a  public  crossing  or  station,  came  in 
contact  with  a  third  rail  charged  with  electricity,  and  was 
killed.  It  was  conceded  that  the  decedent  had  no  legal  right  to 
go  upon  defendant's  premises  at  the  point  where  he  crossed  the 
tracks.  The  court  below  sustained  a  demurrer  to  the  declara- 
tion, and  gave  judgment  for  the  defendant.  The  Supreme  Court 
affirmed  that  judgment,  saying: 

"The  real  distinction  running  through  the  cases  seems  to  me 
to  be  this : 

"Where  the  landowner  in  the  development  of  his  property,  and 
solely  for  the  purpose  of  obtaining  a  more  beneficial  user  there- 
from, installs  upon  it  an  appliance  which  will  be  dangerous  to 
people  coming  in  contact  with  it,  he  is  tinder  no  obligation  to 
trespassers  to  so  guard  it  that  they  shall  not  be  injured;  but 
where  he  installs  the  appliance  for  the  purpose  of  inflicting  in- 
jury upon  the  persons  or  property  of  those  who  unlawfully  come 
upon  his  land,  he  is  liable  when  harm  is  inflicted  by  such  appli- 
ances.    *     *     * 

"The  right  of  the  plaintiff,  therefore,  depends  upon  whether 
the*  defendant  company  owes  to  a  trespasser  upon  its  right  of 
way  the  duty  of  using  care  either  to  safeguard  its  third  rail  in 
such  a  way  as  to  prevent  him  from  coming  in  contact  with  it 
or  else  of  giving  him  notice  that  such  contact  is  dangerous  to 
life  and  limb.  The  rule  is  settled  in  this  state  that  a  landowner 
is  under  no  obligation  to  a  trespasser  to  keep  his  premises  in  a 
nonhazardous  state;  that,  as  to  him,  the  landowner's  sole  duty 
is  to  abstain  from  acts  willfully  injurious.  And  this  rule  is  ap- 
plicable whether  the  trespasser  is  an  infant  or  an  adult. 

"In  the  case  in  hand,  the  defendant  installed  the  electric  third 
rail  system  for  the  more  complete  beneficial  use  of  its  property. 
In  doing  so  it  acted  under  legislative  sanction.     *     *     * 
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"Having  the  lawful  right  to  install  this  system  for  the  opera- 
tion of  its  road,  it  was  within  the  protection  of  the  rule  which 
we  have  been  discussing,  and  was  under  no  obligation  to  the 
deceased  except  to  abstain  from  acts  willfully  injurious  to  him. 
That  it  failed  in  this  obligation  is  not  suggested  in  the  decla- 
ration." 

There  is  nothing  in  the  record  to  bring  this  case  within  the 
ratio  decidendi  of  the  so-called  "turntable"  cases,  and  other  cases 
decided  on  the  same  principle,  to  which  the  plaintiff  refers.     In 
the  present  case,  the  railroad  property  was  guarded  by  a  statutory 
fence,  and  the  gate  through  which  the  plaintiff  and  his  com- 
panion entered  upon  the  railroad  premises  was   fastened  by  a 
bolt,  which  had  been  withdrawn  by  them.    There  is  no  evidence 
that  there  was  anything  to  allure  or  entice  children  to  go  upon 
the  railroad  premises  at  the  place  where  the  accident  occurred, 
and  none  that  children  had  ever  been  in  the  habit  of  entering 
upon  the  railroad  premises  through  this  gate,  or  otherwise,  for 
play  or  amusement,  or  for    any    other    purposes.     The  motive 
of  the  children  in  attempting  to  cross  the  railroad,  as  testified  by 
the  children  themselves,  was  to  gather  flowers  growing  on  the 
other  side  of  the  railroad  property.    The  present  case,  therefore, 
differs  obviously  from  the  cases  referred  to,  the  decisions  in 
them  being  founded  upon  the  maintenance  of  a  dangerous  appli- 
ance or  object  on  the  owner's  premises  which  presented  entice- 
ment and  allurement  to  children,  and  to  which  they  were  in  the 
habit  of  resorting,  to  the  knowledge  of  the  defendant.     There 
was  thus      an  implied  invitation  or  license  to  the  children  to 
enter  upon  the  premises,  by  reason  of  which  they  were  divested 
of  the  character  of  trespassers,  and  there  was  imposed  upon  the 
defendants  the  duty  of  exercising  reasonable  care  for  their  pro- 
tection.    Railroad  Company  v.  Stout,  17  Wall.  657,  21  L.  Ed. 
745;  Snare  &  Triest  Co.  v,  Friedman,  169  Fed.  1,  94  C.  C.  A. 
369;  Cooke  v.  Midland  Great  West  Ry.  of  Ireland,  L.  R.  App. 
Cas.  1909,  pt.  2,  229. 

However  deplorable  these  cases  may  be,  we  cannot,  in  order 
to  remedy  them,  disregard  those  well-settled  principles  which 
have  heretofore  regulated  and  limited  the  restraint  imposed  upon 
landowners  in  the  use  of  their  own  premises.  If  the  compar- 
atively recent  use  of  the  third  rail  has  developed  dangers  to  the 
public  at  large  hitherto  unknown,  the  Legislature  of  the  state  may 
feel  called  upon  to  exercise  its  undoubted  police  power,  by  im- 
posing upon  the  users  of  these  instrumentalities  such  precautions 
in  their  use  as  will  measurably  afford  protection  to  those  coming 
within  their  danger. 
The  judgment  below  is  affirmed. 
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Louisville  &  N.  R.  Co.  v,  Morgan. 

(Supreme  Court  of  Alabama,  Jan.  20,  1910.) 

[5  So.  Rep.  827.] 

Railroads — Injuries  to  Licensees.* — Plaintiff,  who  went  to  defendant 
railroad's  station  for  freight,  drove  upon  an  elevated  wagonway  be- 
side the  station  platform;  and  one  of  his  mules,  becoming  frighteced, 
shied  and  pushed  the  wagon  and  other  mule  off  the  platform,  injury- 
ing  plaintiff.  There  was  no  railing  along  the  platform.  Held  that, 
while  the  railroad  was  not  an  insurer,  plaintiff  was  entitled  to  the 
protection  of  a  railing,  and,  if  its  absence  was  the  proximate  cause  of 
the  injury,  the  railroad  was  liable. 

Railroads — ^Injuries  to  Licensees — Contributory  Negligence.t—The 
mere  fact  that  plaintiff  knew  of  the  condition  of  the  premises,  and,  so 
knowing,  used  the  defective  way  provided  for  him,  did  not  render  him 
guilty  of  contributory  negligence. 

Appeal  and  Error — Harmless  Error — Rulings  on  Demurrer.— No 
injury  was  done  appellant  by  the  sustaining  of  demurrers  to  certain 
pleas,  where  the  same  defense  was  had  under  pleas  to  which  demur- 
rers were  overruled. 

Railroads — Injuries  to  Licensees — Question  for  Jury. — Where  plain- 
tiff, who  went  to  defendant  railroad's  station  for  freight,  drove  upon 
an  elevated  wagonway  beside  the  platform,  which  way  had  no  railing, 
and  was  injured,  owing  to  one  of  his  mules  becoming  frightened  and 
pushing  the  wagon  off  the  way,  the  questions  of  negligence  and  con- 
tributory negligence  were  for  the  jury. 

Appeal  from  Circuit  Court,  Wilcox  County;  B.  M.  Miller, 
Judge. 

Action  by  John  T.  Morgan  against  the  Louisville  &  Nashville 
Railroad  Company.  From  a  judgment  in  favor  of  complainant, 
defendant  appeals.     Affirmed. 

George  W.  Jones  and  £.  N.  &  P.  E.  Jones,  for  appellant 
Miller  &  Bonner,  for  appellee. 

Mayfiexd,  J.  The  appellant  is  a  railroad  company,  having 
a  platform  and  warehouse  at  Pineapple  Station,  from  which 
goods  transported  to  that  point  were  delivered  to  wagons, 
which   were  driven   upon  the  incline  of   a   raised  wagon  way 

♦See  first  foot-note  of  preceding  case. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  care  re- 
quired of  a  licensee  for  his  own  safety,  see  second  foot-note  of  Tcakle 
V,  San  Pedro,  etc.,  R.  Co.  (Utah),  25  R.  R.  R.  18,  48  Am.  &  Eng.  R. 
Cas.,  N.  S.,  18;  last  foot-note  of  Norfolk,  etc.,  Ry.  Co.  v.  Denn/s 
Adm'r  (Va.),  26  R.  R.  R.  124.  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  124;  third 
head-note  of  Rich  v.  Chicago,  etc.,  R.  Co.  (C.  C.  A.),  26  R.  R.  R.  1.  49 
Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 
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erected  by  the  side  of  the  platform  and  warehouse,  and,  when 
loaded,  would  be  driven  down  a  like  incline  to  the  ground.  One 
side  of  this  way  was  against  the  side  of  the  depot  platform, 
which  was  walled  up  so  as  to  form  an  inner  railing  to  the  wagon 
way,  which  was  five  feet  high,  nine  feet  wide,  and  without 
railing  on  the  outer  side.  Appellee  sued  appellant  for  damages 
for  personal  injuries  received  from  neglect  of  appellant  in  the 
construction  of  this  wagon  way. 

The  fifth  and  sixth  counts,  on  which  the  case  was  tried,  al- 
leged that  appellee  went  with  a  two-mule  team  for  freight  at  the 
depot,  and  that  he  drove  up  this  wagon  way,  and  after  loading 
started  to  drive  down  the  other  incline  to  the»  ground  along  the 
side  of  the  platform,  when  his  inner  mule  became  frightened  at 
the  cracks  in  the  planked-up  wall  of  the  basement,  serving  as  a 
railing  to  the  platform,  and  shied  away  from  the  inner  side  of  the 
platform,  and  pushed  the  outer  mule  and  wagon  off  the  track, 
throwing  appellee  to  the  ground,  and  seriously  injuring  him. 
These  cracks  are  alleged  to  have  been  of  stated  dimensions,  and 
to  have  been  such  that  horses  could  look  through  them  and  see 
under  the  platform,  and  that  they  were  calculated  to  frighten 
ordinarily  gentle  animals;  and  it  is  alleged  that  plaintiff's  in- 
juries resulted  from  the  neglect  of  the  defendant  in  leaving  the 
cracks  in  the  wall  of  the  basement  forming  the  inner  railing  of 
the  platform,  and  in  not  having  an  outer  railing  thereto.  These 
counts  were  demurred  to,  and  the  demurrers  were  overruled, 
and  this  ruling  is  assigned  as  error. 

It  is  insisted  the  plaintiff  below  was  guilty  of  contributory 
negligence  in  going  on  the  platform,  that  the  negligence  com- 
plained of  was  not  the  proximate  cause  of  the  injury,  and  that 
the  plaintiff's  team  was  the  proximate  cause  of  the  injury.  The 
plaintiff  alleges  that  his  inner  mule  shied  at  the  cracks,  and 
pushed  the  wagon  and  the  other  mule  off  the  platform  on  the 
outer  side,  where  there  was  no  railing,  and  that  it  was  a  negli- 
gent construction  not  to  have  an  outer  railing.  This,  we  think, 
is  sufficient. 

It  is  argued  that  the  shying  of  the  inner  mule  was  a  freakish 
^ct,  unlikely  to  occur,  and  that  it  was  consequently  not  negli- 
gence to  leave  the  cracks  in  the  wall.  Railings  are  intended  for 
the  purpose,  among  others,  of  safeguarding  the  way  against 
the  unusual,  as  well  as  the  more  ordinary  and  common,  occur- 
rences. While  the  defendant  below  was  no  insurer,  and  may 
'^ot  have  been  liable  merely  for  the  shying  of  the  mule,  never- 
theless the  plaintiff  was  entitled  to  the  protection  to  be  afforded 
l^y  an  outer  railing  under  the  circumstances.  It  was  the  duty 
of  the  defendant  to  provide  such  a  railing,  and  if  its  absence 
^'as  the  proximate  cause  of  the  injury,  as  alleged,  defendant 
would  be  liable.    Village  of  Carterville  v.  Cook,  129  111.  152,  22 
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N.  E.  14,  4  L.  R.  A.  721,  16  Am.  St.  Rep.  248;  Joliet  v.  Verley, 
35  111.  58,  85  Am.  Dec.  342 ;  Gonzales  v,  Galveston,  84  Tex.  3, 
19  S.  W.  284,  31  Am.  St.  Rep.  17,  and  notes ;  Vallo  v.  U.  S.  Ex- 
press Co.,  147  Pa.  St.  404,  23  Atl.  594,  14  L.  R.  A.  743,  30  Am. 
St.  Rep.  741 ;  Gibney  v.  State,  137  N.  Y.  1,  33  N.  E.  142,  19  L 
R.  A.  365,  33  Am.  St.  Rep.  690. 

We  hold  that  there  was  no  error  in  overruling  the  demurrers 
to  the  fifth  and  sixth  counts,  as  last  amended.  The  counts  were 
amended,  evidently,  to  meet  the  requirements  laid  down  by  this 
court  in  Sides'  Case,  122  Ala.  594,  26  South.  116;  and  if  sub- 
ject to  the  demurrer  as  originally  filed,  their  infirmities  were 
cured  by  the  amendments,  and  no  injury  could  result  to  defend- 
ant by  the  overruling  of  the  demurrers  to  the  original  counts. 

It  is  next  insisted  that  the  court  erred  in  sustaining  the  de- 
murrers to  the  special  pleas  interposed  to  the  fifth  and  sixth 
counts.  These  pleas,  in  various  forms  and  phraseology,  attempt 
to  set  up  contributory  negligence  as  the  proximate  cause  of  plain- 
tiff's injury.  The  pleas  of  contributory  negligence,  as  to  whidi 
demurrers  were  sustained,  were  bad,  and  were  subject  to  the 
demurrers  interposed  thereto.  The  mere  fact  that  the  defects 
in  the  way  were  open  to  ordinary  observation  is  not  sufficient 
The  mere  knowledge  of  a  defect  is  not,  of  itself,  contributory 
negligence ;  but  the  fact,  and  the  use  made,  of  the  knowledge,  by 
a  plaintiff,  are  circumstances  to  be  considered  on  the  subject. 
It  has  been  repeatedly  held  in  this  state  that  it  is  not  contribu- 
tory negligence  per  se  for  one  who  knows  of  defects  in  a  high- 
way to  persist  in  traveling  over  it.  See  cases  collected  in  4 
Mayfield's  Dig.  p.  309,  subd.  (b)  2. 

The  most  that  any  of  these  pleas  can  be  said  to  allege  is  that 
plaintiff  knew  or  ought  to  have  known  of  the  defect,  and  with 
such  knowledge  and  notice  used  the  defective  way  provided  by 
defendant  for  him.  This  alone  is  not  sufficient  to  render  him 
guilty  of  contributory  negligence.  He  was  invited  by  the  de- 
fendant to  use  the  way  or  bridge  in  its  then  condition,  and, 
moreover,  so  far  as  appears,  it  was  then  in  the  same  condition 
as  when  originally  constructed  by  the  defendant  for  the  use  of 
the  public,  its  patrons,  one  of  whom  was  the  plaintiff,  in  this 
particular  use  of  the  platform. 

Furthermore,  the  assignments  of  error  as  to  rulings  on  the 
demurrers  are  in  groups,  as  to  several  pleas,  some  one  of  which 
was  palpably  bad,  and  also  as  to  which  practically  the  same  de- 
fense was  had,  under  the  pleas  as  to  which  the  demurrer  was 
overruled,  as  could  have  been  had  under  these  pleas ;  hence  it 
affirmatively  appears  that  no  injury  was  done  defendant. 

The  questions  as  to  the  negligence  of  defendant  under  each 
count,  and  the  contributory  negligence  of  plaintiff  under  each 
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plea,  were  properly  submitted  to  the  jury;  hence  there  was  no 
error  in  refusing  the  affirmative  charges  requested  by  the  de- 
fendant. 
The  judgment  of  the  circuit  court  is  affirmed. 

Affirmed. 

DowDELL,  C.  J.,  and  Simpson  and  McClellan,  J  J.,  concur. 


NoRRis  V.  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  North  Carolina,  May  4,  1910.) 

[67  S.  E.  Rep.  1017.] 

Railroads — Travelers  on  Highways — Negligence.* — A  person  trav- 
eling on  a  highway  so  close  to  a  railroad  track  and  in  such  a  position 
that  the  approach  of  a  train  should  be  adverted  to  in  the  exercise  of 
reasonable  care  for  his  own  safety  may  rely  to  some  extent  on  the 
signals  to  be  given  by  trains  at  public  crossings  and  other  points 
where  signals  are  ordinarily  required,  and  a  failure  of  trainmen  to  give 
proper  signals  at  such  points  is  ordinarily  evidence  of  negligence,  and> 
where  such  failure  is  the  proximate  cause  of  an  injury,  it  is  in  some 
circumstances  actionable  negligence. 

Railroads — Injuries  to  Person  on  Track — Negligence."' — A  person 
who  is  on  a  railroad  track  at  a  place  where  travelers  are  habitually  ac- 
customed to  use  the  same  for  a  walkway  may  rely  to  some  extent  on 
signals  to  be  given  by  trains  at  points  where  signals  are  usually  re- 
quired, and  the  failure  of  the  trainmen  to  give  signals  at  such  points 
is  ordinarily  evidence  of  negligence,  and,  where  the  failure  is  the  prox- 
unatc  cause  of  injury,  it  is  under  some  circumstances  actionable  neg- 
ligence. 

Railroads — Injury  to  Persons  on  Track. — It  is  negligence  for  a  rail- 
road to  run  an  engine  and  tender  backwards  at  night  at  a  high  speed 

—  __^ 

*For  the  authorities  in  this  series  on  the  question  whether  a  person 
injured  through  the  negligence  of  another  had  the  right  to  assume 
that  the  latter  had  or  would  perform  the  duties  owing  to  the  person 
injured,  or  whether  it  was  the  duty  of  the  injured  person  to  anticipate 
negligence  on  the  part  of  the  person  by  whose  conduct  he  was  in- 
jured, see  third  foot-note  of  Norfolk  &  P.  T.  Co.  v.  Forrest's  Adm'x 
^Va.),  33  R.  R.  R.  472,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  472;  last  foot- 
note of  Keefe  v.  Seattle  Elec.  Co.  (Wash.),  33  R.  R.  R.  725,  56  Am.  & 
Eng.  R.  Cas.,  N.  S.,  725;  first  f cot-note  of  Rundgren  v.  Boston  &  N. 
St  Ry.  Co.  (Mass.),  32  R.  R.  R.  685,  55  Am.  &  Eng.  R.  Cas.,  N.  S., 
685. 

,  For  the  authorities  in  this  series  on  the  question  whether  it  is  ac- 
tionable negligence  to  have  failed  to  give  crossing  signals  where  a 
person  was  struck  by  the  train  at  a  point  beyond  the  crossing,  see 
^oot-i\ote  of  Lynch  v.  Great  Northern  Ry.  Co.  (Mont.),  32  R.  R.  R. 
672,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  672. 

36  R  R  R— 21 


322         Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Norria  v.  Atlantic  Coast  Line  R.  Co 

through  a  thickly  settled  community  where  a  large  number  of  persons 

are  accustomed  to  use  the  track  as  a  walkway,  without  giving  signals 
at  public  crossings  and  with  only  a  lantern  in  front  of  the  tender 

throwing  light  along  the  track  for  only  10  or  15  feet,  and,  where  a  per- 
son on  the  track  is  injured  in  consequence  thereof,  actionable  negli- 
gence may  be  inferred. 

Railroads — Injury  to  Person  on  Track — Negligence. — In  an  action 
for  injuries  to  a  person  struck  by  an  engine,  evidence  held  to  warrant 
a  finding  of  negligence  of  the  railroad  in  the  operation  of  the  engine. 

Negligence — Contributory  Negligence.t — Where  one  is  suddenly 
subjected  to  imminent  peril  through  another's  negligence,  cither  a 
comrade  or  a  bystander  may  attempt  to  save  him,  and  his  conduct  in 
so  doing  is  not  subject  to  the  rules  of  ordinary  situations,  and  the 
contributory  negligence  of  the  imperiled  person  does  not  aflfcct  the 
question  as  between  the  wrongdoer  and  the  comrade  or  bystander 
who  may  extend  the  help  which  the  occasion  requires  without  being 
charged  with  a  wrong,  and  full  allowance  must  be  made  for  the  emer- 
gency presented. 

Railroads — Injuries  to  Persons  on  Tracks — Contributory  Negfi- 
gcnce.t — Where  a  railroad  negligently  ran  an  engine  and  tender  back- 
wards at  night  at  a  high  speed  through  a  thickly  settled  community, 
where  a  large  number  of  persons  are  accustomed  to  use  the  track  as 
a  walkway,  and  where  two  persons  were  on  the  track,  the  act  of  one 
in  attempting  to  save  the  other  on  discovering  the  peril  was  not  con- 
tributory negligence  as  a  matter  of  law. 

Appeal  from  Superior  Court,  Harnett  County;  W.  R.  Allen, 
Judge. 

Action  by  R.  B.  Norris  against  the  Atlantic  Coast  Line  Rail- 
road Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

There  was  evidence  on  the  part  of  plaintiff  which  tended  to 
show  that  on  the  night  of  June  4,  1906,  plaintiff,  with  a  comrade, 
one  J.  H.  Stewart,  left  the  village  of  Benson,  a  station  on  de- 
fendant's road,  and  was  walking  along  the  track  towards  Dunn; 
that  they  left  Benson  about  10:30  p.  m.,  just  after  the  regular 
train  had  passed,  and  at  a  point  about  2^  miles  from  Benson 
Stewart  said,  "Let's  rest,"  and  sat  down  on  a  cross-tie  with  his 
head  a  litle  dropped ;  that  while  Stewart  was  so  placed,  and  plain- 
tiff was  standing  across  the  track  near  the  ties,  an  engine  and 
tender  of  defendant  company  approached,  the  tender  being  in 
front  as  it  was  moving ;  that  the  engine  was  off  schedule,  going 
down  the  road  to  relieve  a  passenger  train,  which  had  been 
disabled  and  was  waiting  on  the  track  some  distance  away;  that 

tSecond  foot-note  of  Wilson  v.  New  York,  etc.,  R.  Co.  (R.  L),  ^ 
R.  R,  R.  135,  52  Am.  &  Eng.  R.  Gas.,  N.  S.,  135. 
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it  had  a  lantern  in  front  of  the  tender,  which  gave  light,  throw- 
ing a  light  on  the  track  for  10  or  15  feet  in  front  as  it  was  mov- 
ing; that  there  were  several  public  crossings  back  of  them,  one 
of  them  a  very  much  us^d  crossing  about  250  yards  away,  and 
another  245  yards  ahead,  that  there  were  also  two  whistle  posts 
near,  the  point  b^ing  in  the  vicinity  of  Mingo,  another  station 
on  the  road ;  that,  when  plaintiff  realized  it  was  a  train,  he  called 
to  Stewart,  and  then  jumped  across  the  track  to  pull  him  off, 
and  in  the  effort  to  save  him  they  were  struck  by  the  engine, 
and  Stewart  was  killed  and  plaintiff  badly  injured;  that  it  was 
a  thickly  settled  community  where  people  were  much  accustomed 
to  use  the  track,  and  the  engine  approached  running  very  rapidly 
and  without  giving  any  signals.  Plaintiff  testified  that  he  saw 
the  light  on  the  tender  in  time  to  have  saved  Stewart,  but  did 
not  realize  it  was  a  train  till  he  called.  There  was  a  signal  state- 
ment by  plaintiff,  introduced  by  defendant,  which  had  been  made 
shortly  after  the  occurrence,  and  tending,  in  some  respects,  to 
contradict  his  statement. 

Some  of  the  evidence  pertinent  to  the  issues  is  set  out  in  the 
record  as  follows : 

Plaintiff  testified:     "I  and  J.  H.  Stewart  were  coming  from 
Benson  on  June  4,  1906.    We  left  Benson  about  10 :30  at  night, 
and  traveled  3  or  3j^  miles.    We  left  after  the  shoofly  and  trav- 
eled on  the  railroad.     Stewart  sat  down  and  said,  'Let's  rest.' 
We  had  passed  several  crossings.    Stewart  sat  down  near  a  foot- 
path, on  the  right  side,  on  the  end  of  a  cross-tie,  with  his  head 
a  little  dropped.     I  was  standing  on  the  east  side  of  the  track, 
at  the  end  of  the  cross-tie.     I  saw  a  light  and  heard  the  train. 
Stewart  did  not  notice  it,  and  I  jumped  and  caught  him,  and 
the  train  knocked  me  loose.    I  thought  it  was  a  box  car  in  front, 
or  an  engine  and  tender  running  backwards.    The  light  showed 
to  be  like  a  lantern.     It  threw  a  light  10  or  15  feet  in  front.    I 
could  see  the  light  a  good  ways  off.     It  was  dim.     I  saw  the 
light  far  enough  off  to  have  saved  Stewart  and  myself,  but  did 
not  know  it  was  a  train,  and  heard  no  bell  or  whistle.    The  train 
made  very  little  noise,  and  was  running  very  fast.     Everybody 
travels  the  railroad,  night  and  day.     It  is  a  thickly  settled  com- 
munity.   All  use  it  as  a  public  footpath.    There  is  a  crossing  250 
yards  back  towards  Benson,  and  in  front  about  245  yards.    We 
were  180  steps  from  a  whistle  post.    Cannot  tell  what  happened 
for  a  short  time  after  I  was  struck.    Part  of  the  time  I  was  sen- 
sible and  part  of  the  time  not."    And  on  cross-examination  the 
witness  said:    "I  had  taken  one  drink.    I  saw  Stewart  take  one 
drink.      He  appeared  sober.     I  had  a  pint  of  whisky  with  me; 
took  one  drink  on  the  way.     It  took  us  40  or  45  minutes  to  go 
from  Benson  to  place  where  I  was  hurt.    When  I  saw  the  light 
and  heard  the  train,  I  was  standing  near  the  end  of  the  ties.  I 
called  to  Stewart.    He  did  not  notice  me,  and  I  jumped  across 
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to  pull  him  off.  I  do  not  know  whether  or  not  the  train  struck 
Stewart.  I  was  under  the  influence  of  drug  when  I  signed  paper 
for  W.  H.  Pope.     I  get  about  same  wages  I  did  before." 

Jesse  McLamb,  witness  for  plaintiff,  testified  as  follows:  "I 
live  between  Dunn  and  Benson.  I  was  going  home  from  Mc- 
Lamb's;  had  been  taking  some  bee-gums.  The  shoofly  passed, 
and  we  started  home.  I  was  in  some  50  yards  of  home  and 
heard  the  roar  of  the  train.  It  was  going  backwards ;  had  a 
glimmer  of  light.  I  heard  no  whistle  or  bell.  As  I  got  home 
clock  struck  11.  The  train  was  going  mighty  fast — as  fast  as  I 
ever  saw  one  run.  There  is  a  public  crossing  before  you  get  to 
the  trestle,  another  after  you  pass,  and  at  my  house  still  another. 
Stewart's  body  was  200  or  300  yards  from  crossing  at  my  house. 
Went  to  see  X orris  in  two  or  three  weeks.  He  was  in  bed, 
and  seemed  to  be  suffering.  People  walk  the  railroad  more  than 
the  county  road.  The  community  is  thickly  settled,  has  been 
so  used  ever  since  built,  30  years  or  more.  There  is  a  great 
deal  of  foot  travel  along  this  part  of  the  track,  both  day  and 
night." 

\V.  L.  Stewart  testified :  "Got  to  railroad  and  saw  glimmering 
light.  It  was  very  little,  and  I  took  it  to  be  a  switch  light.  Al- 
most by  the  time  I  got  off  the  track  the  train  passed ;  no  whistle 
or  bell.  It  looked  like  an  engine  and  tender  running  backwards, 
and  was  running  very  fast.  The  railroad  is  traveled  a  great  deal. 
day  and  iiight,  by  pedestrians.  Saw  Norris  next  morning;  did 
not  appear  to  know  anything.  He  was  suffering.  He  was  feeble 
a  long  time.  There  are  two  whistle  posts  near  the  place  the  in- 
jury occurred.  The  nearest  crossing  is  200  or  300  yards  towards 
Benson,  and  is  used  a  great  deal  by  the  public." 

Nazro  Stewart,  witness  for  plaintiff,  gave  substantially  the 
same  testimony  as  W.  L.  Stewart,  and  said  he  "saw  a  dim  light 
that  looked  about  like  a  star ;  that  train  consisted  of  an  engine, 
running  backwards,  with  tender  in  front.  Xo  whistle  or  bell 
sounded;  train  making  very  little  noise,  and  was  running  very 
fast.  We  hardly  had  time  to  clear  the  track  before  it  passed. 
This  part  of  track  is  used  a  great  deal  by  the  public  as  a  foot- 
way." 

J.  A.  Stewart  witness  for  plaintiff,  testified:  "There  has 
been  a  crossing  near  this  place  since  I  can  remember.  Railroad 
is  used  as  a  footpath;  thickly  populated  community,  and  the 
railroad  is  used  as  a  footway  a  great  deal,  both  day  and  night." 

A.  W.  Stewart,  witness  for  plaintiff,  testified :  "I  was  sitting 
on  my  piazza,  150  yards  from  railroad,  about  11  o'clock  at 
night.  Engine  and  tender  passed,  running  backwards.  It  had  a 
little  light  in  front ;  was  running  very  fast ;  heard  no  signals. 
The  train  was  running  as  fast  as  I  ever  saw  one." 

Among  ether  witnesses  for  defendant,  Capt.  Bullock  testi- 
fied :  "I  was  engineer  on  engine  and  tender,  was  running  as  a 
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second  section  of  31,  and  20  minutes  behind  it  at  Benson. 
Shoofly  left  Benson  at  about  11 :  15.  We  were  running  20  miles 
an  hour.  Six  trains  passed  this  point  that  night.  I  saw  no  one. 
We  had  a  headlight  on  rear  and  lantern  on  tender,  running  back- 
ward. I  tried  to  ring  bell  at  all  crossings  and  blow  whistle ;  can- 
not say  positively  as  to  this  one.  It  was  equipped  as  engines 
usually  are  w^hen  running  backward.  I  was  going  to  Wade,  N. 
C,  to  the  relief  of  a  through  passenger  train  which  was  disabled 
and  waiting." 

And  Capt.  Howie,  witness  for  defendant,  testified:  **I  was 
conductor  on  this  train.  We  did  not  make  schedule  on  ac- 
count of  running  backward.  [Testimony  as  to  equipment 
same  as  witness  Bullock.]  We  were  going  to  Wade,  N.  C,  to 
the  relief  of  a  through  passenger  train  which  was  disabled  and 
waiting.  I  told  Capt.  Goodrich,  the  section  master,  that  we  came 
near  striking  some  people  that  night,  as  I  saw  some  persons 
right  close  to  the  track.  We  were  running  fast,  but  I  cannot 
say  how  many  miles  per  hour;  cannot  say  as  to  whether  signals 
were  given  for  crossings." 

The  jury  rendered  the  following  verdict : 

**(!)  Was  the  plaintiff  injured  by  the  negligence  of  the  de- 
fendant?   Answer:    Yes. 

**(2)  Did  the  pliantiff  by  his  own  negligence  contribute  to 
his  own  injury?    Answer:    No. 

"(3)  What  damage  is  the  plaintiff  entitled  to  recover?  An- 
swer: $1,500." 

Judgment  for  plaintiff,  and  defendant  excepted  and  appealed, 
assigning  for  error  the  refusal  of  the  court  to  dismiss  as  on  judg* 
ment  of  nonsuit. 

/.  C.  Clifford,  for  appellant. 

/?.  L,  Godwin  and  £.  F.  Young,  for  appellee. 

Hoke,  J.  (after  stating  the  facts  as  above).     It  has  been  re- 
peatedly held  with  us  that  where  a  person  is  traveling  along  a 
highway  so  close  to  a  railroad  track,  and  in  such  a  position,  that 
the  approach  of  a  train  should  be  adverted  to  in  the  exercise  of 
reasonable  care  for  his  own  safety,  or  where  a  person  is  on  the 
track  at  a  place  w^here  travelers  are  habitually  accustomed  to 
use  the  same  for  a  walkway,  they  have  a  right  to  rely  to  some 
extent  and  under  some  conditions  upon  the  signals  and  warnings 
to  be  given  by  trains  at  public  crossings  and  other  points  where 
such  signals  are  usually  and  ordinarily  required,  and  that  a  fail- 
^Te  on  the  part  of  the  company's  agents  and  employees  operating 
Its  trains  to  give  proper  signals  at  such  points  is  ordinarily  evi- 
vletice  of  negligence;  and,  where  such  failure  is  the  proximate 
cause  of  an  injury,  it  is,  under  some  circumstances,  evidence 
^rom  which  actionable  negligence  may  be  inferred. 
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An  instance  of  the  first  proposition  will  be  found  in  the  case 
of  Randall  v.  Railroad,  104  N.  C.  410,  10  S.  E.  691,  where  plain- 
tiff was  driving  an  ox  team  at  a  point  very  near  the  track,  im- 
porting menace  to  the  safety  of  the  team,  and  where  an  injur)' 
in  fact  resulted,  and  testified  that  he  would  not  have  driven  the 
team    into    the    dangerous   place    if    he    had   been  properly  and 
adequately  warned  by  the  signal  whistle  at  the  station  or  crossing, 
some  distance  ahead.     In  that  case,  as  relevant  to  the  question 
presented,  the  facts  and  the  legal  principle  applicable  are  sum- 
marized and  stated  by  Associate  Justice  Avery,  delivering  the 
opinion,   as   follows:     "The   train  passed   at   an  unusual  hour 
along  a   narrow   canyon,  where   the   wagon  road   ran.  at  some 
points,  close  beside  defendant's  track,  and  at  others  diverged  a 
little  distance  from  it.    The  plaintiff  had  passed  the  station  and 
then  gone  over  a  crossing,  near  which  the  wagon  road,  for  a 
very  short  distance,  was  located  in  the  narrow  space  between  the 
mountain  and  the  track,  when  he  heard  a  slight  blow  from  the 
engine,  and,  almost  immediately,  it  passed  around  a  curve  on  the 
mountain,  only  60  or  70  yards  ahead  of  him,  and  the  noise  and 
blazing  headlight  so  frightened  the  oxen  that,  in  attempting  to 
get  out  of  the  way,  three  of  them  jumped  upon 'the  track  and 
were  killed.     This  occurred  less  than  six  months  before  the  ac- 
tion was  brought.    The  plaintiff  further  testified  that  if  the  regu- 
lar station  blow,  or  the  crossing  blow,  had  been  given  at  the 
usual  point,  he  could  have  .stopped  his  oxen  behind  a  large  pile 
of  wood  before  he  reached  the  narrow  place,  and  could  have 
saved  them,  but  that,  because  the  blow  was  not  given,  he  had  ad- 
vanced to  the  place  where  on  the  one  side  was  the  steep  mountain 
and  on  the  other  the  track  of  the  railroad  company.     The  en- 
gineer testified  that  he  blew  the  station  blow,  and  as  loud  as 
usual,  and  at  the  usual  place.     On  the  decision  of  the  issue  of 
fact  thus  raised  the  whole  controversy  depends.     Trov  zf.  Rail- 
road. 99  N.  C.  298  [6  S.  E.  77.  6  Am.  St.  Rep.  521 /.  When  a 
person  in  charge  of  a  wagon  and  team  approaches  a  public  cross- 
ing, it  is  his  duty  to  look  and  listen  and  take  ever>'  prudent  pre- 
caution to  avoid  a  collision,  even  though  the  approach  be  made 
at  an  hour  when  no  regular  train  is  expected  to  pass.    The  same 
degree  of  care  and  caution  should  be  exercised  by  one  who  is 
about  to  drive  into  such  a  narrow  and  dangerous  pass  as  is  de- 
scribed by   the  witnesses  if  he  would  avoid  the  responsibility 
for  any  injury  that  may    result    from    his    carelessness.     But 
it  is  the  duty  of  the  engineer  to  blow  the  whistle  or  ring  the 
bell  at  a  reasonable  distance  from  such  a  crossing  as  was  de- 
scribed by  the  witnesses,  in  order  to  give  warning  to  travelers 
on  the  ordinary  highway  running  across  and  near  it,  and  enable 
them  to  guard  against  danger.     It  is  always  required  of  an  en- 
gineer, if  he  would  relieve  the  company  from  liability  for  n^li- 
gence,  to  blow  the  whistle  as  a  warning  at  a  reasonable  distance 
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from  the  crossing  of  a  public  highway,  or  a  station,  which  his 
train  is  approaching,  and  is  doubly  important  where  the  track 
winds  around  curves,  between  a  mountain  and  river,  by  the  side 
of  a  public  road ;  and,  if  travelers  on  such  highway  are  subjected 
to  loss  by  injury  to  their  live  stock  at  a  crossing  or  narrow  pass 
like  that  described  by  the  witnesses  in  consequence  of  his  failure 
to  give  such  warning  as  they  had  a  right  to  expect,  the  company 
is  liable  in  damages  for  such  negligence.  2  Wood's  R.  L.  p.  323 ; 
Kelly  V.  St.  Paul  &  C.  Railroad  Co.,  29  Minn.  1  [11  N.  W.  67] ; 
L.  C.  &  C.  Railroad  Co.  v.  Goetz's  Adm'x,  79  Ky.  442  [42*  Am. 
Rep.  227]  ;  Penn  Co.  v.  Krick,  47  Ind.  368;  Pittsburg  &  C.  Rail- 
road Co.  V.  Jundt,  3  Am.  &  Eng.  R.  R.  Cas.  502 ;  Strong  v.  S.  &  C. 
Railroad  Co.,  61  Cal.  326;  Haas  v.  G.  R.  &  C.  Railroad  Co.,  47 
Mich.  401  [11  N.  W.  216] ;  Troy  v.  Railroad  Co.,  supra." 

And  the  second  position  suggested  is  sustained  in  the  well- 
considered  opinion  of  Justice  Walker  in  Morrow  v.  Railroad,  147 
N.  C.  623,  61  S.  E.  621,  in  which  it  was  held:   "(1)    The  failure 
of  the  employees  of  a  railroad  company  to  give  crossing  signals 
at  a  public  crossing  does  not  constitute  negligence  per  se,  when 
the  injury  complained  of  occurred  to  a  pedestrian  while  using  the 
track  at  a  different  place,  but  is  only  evidence  of  negligence  un- 
der certain    conditions."     And    delivering    the    opinion  Judge 
Walker  said:    "But  the  fact  that  no  such  warning  was  given^ 
while  not  negligence  per  se  as  to  the  pedestrian  usmg  the  track 
for  his  own  convenience,  may  be  evidence  of  negligence  as  to 
him  in  the  operation  of  the  train  when  it  is  run  in  the  nighttime 
without  a  headlight,  and  prudence  requires  a  warning  to  be  given. 
There  was  evidence  in  this  case  that  the  plaintiff  when  he  was 
injured  was  where  people  in  the  vicinity  were  accustomed  to 
walk,  and  under  the  circumstances  he  was  entitled  to  notice  of 
the  approach  of  the  train,  if  there  was  no  headlight,  and  it  was 
so  dark  that  he  could  not  see  it  in  time  to  leave  the  track."    And 
the  general  principle  has  been  frequently  upheld  in  other  cases. 
Hinkle  v.  Railroad,  109  N.  C.  472,  13  S.  E.  884,  26  Am.  St.  Rep. 

581 ;  Troy  v.  Railroad,  99  N.  C.  298,  6  S.  E.  77,  6  Am.  St.  Rep. 
521. 

Applying,  then,  the  doctrine  as  it  obtains  with  us,  we  are 
clearly  of  opinion  that  it  was  a  negligent  act  to  run  an  engine 
and  tender  backwards  in  the  nighttime  at  a  very  high  rate  of 
speed,  through  a  thickly  settled  community,  where  large  numbers 
of  people  were  habitually  accustomed  to  use  the  track  for  a 
walkway,  giving  no  signals  or  other  warnings  at  public  crossings, 
and  with  just  a  lantern  in  front  of  the  tender  as  it  was  moving,, 
throwing  light  along  the  track  for  a  distance  of  only  10  to  15 
feet.  It  was  conduct  that  was  more  than  likely  to  result  in  a 
collision,  and,  when  it  was  shown  as  a  result  of  such  conduct 
that  a  person  sitting  on  the  track  has  been  hurt  in  consequence, 
we  think  that  actionable  negligence  against  the  company  could 
very  well  be  inferred. 
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It  was  suggested  that  the  evidence  showed  that  there  was  a 
sufficient  Jight  in  front  of  the  tender,  because  the  plaintiff  him- 
self testified  "that  he  saw  the  light  a  good  ways  off,  and  far 
enough  to  have  saved  Stewart,"  but  it  is  no  fair  deduction  from 
this  excerpt  that  the  witness  intended  to  say  that  the  light  was 
adequate  or  at  all  sufficient  to  warn  him  that  an  engine  was  ap- 
proaching, or  that  an  injury  was  likely;  on  the  contrary,  and  by 
correct  inference,  a  purusal  of  the  testimony  of  the  witness  jus- 
tifies the  interpretation  that  he  saw  the  light  some  distance  off, 
but  that  no  signals  or  warnings  having  been  given,  and,  very 
little  noise  having  been  made  by  the  single  engine  and  tender,  the 
witness  did  not  realize,  and  had  no  good  reason  to  suppose,  it 
was  a  train  importing  serious  danger  until  it  was  very  near,  and, 
as  soon  as  he  did  realize  this,  he  called  to  his  comrade  and  then 
jumped  to  save  him.    Here  is  the  entire  statement  of  the  witness 
relevant  to  this  suggestion :    "Stewart  sat  down  and  said,  'Let's 
rest/    We  had  passed  several  crossings.    Stewart  sat  down  near 
a  footpath  on  the  right  side,  on  the  end  of  a  cross-tie,  with  his 
head   a  little  dropped.    I   was  standing  on  the   east  side  of  the 
track,  at  the  end  of  the  cross-tie.     I  saw  a  light  and  heard  the 
train.     Stewart  did  not  notice  it,  and  I  jumped  and  caught  him, 
and  the  train  knocked  me  loose.     I  thought  it  was  a  box  car  in 
front,  or  6n  engine  and  tender  running  backwards.     The  light 
showed  to  be  like  a  lantern.     It  threw  a  light  10  or  15  feet  in 
front.     I  could  see  the  light  a  good  ways  off.     It  was  dim.    I 
saw  the  light  far  enough  off  to  have  saved  Stewart  and  myself, 
but  did  not  know  it  was  a  train,  and  heard  no  bell  or  whistle. 
The  train  made  very  little  noise,  and  was  running  very  fast." 
And  on  cross-examination:     "When  I  saw  the  light  and  heard 
the  train,  I  was  standing  near  the  end  of  the  ties.     I  called  to 
Stewart.   He  did  not  notice  me,  and  I  jumped  across  to  pull  him 
off."     There  is  no  claim  on  the  part  of  the  defendant  that  the 
usual  signals  were  given  on  this  occasion.     Capt.   Bullock,  the 
engineer,  testifying  for  defendant  in  reference  to  this  question, 
said:  "I  tried  to  ring  bell  at  all  crossings  and  blow  whistle,  can- 
not say  postively  as  to  this  one."     And  Capt.  Howie,  the  con- 
ductor,   said:  "We   were   running   fast,  but    I  cannot   say  how 
many  miles  per  hour,  cannot  say  as  to  whether  signals  were  given 
for  crossings."     And,  under  the  authorities  heretofore  cited  and 
others  of  like  kind,  we  think  that  this  failure  to  give  the  usual 
signals,  with  the  absence  of  sufficient  light  to  afford  an3^thing  like 
adequate  notice  of  the  approach  of  the  engine,  in  connection  with 
the  other  facts  heretofore  stated,  resulting  in  the  killing  of  one 
man  and  fhe  serious  injury  of  another,  made  a  case  from  which 
the  jury  were  well  warranted  in  rendering  a  verdict  against  de- 
fendant on  the  first  issue. 

This  being  true,  it  is  well  established  that,  when  the  life  of  a 
human  being  is  suddenly  subjected  to  imminent  peril  through  an- 
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Other's  negligence,  either  a  comrade  or  a  bystander  may  attempt 
to  save  it,  and  his  conduct  is  not  subjected  to  the  same  exacting 
rules  which  obtain  under  ordinary  conditions;  nor  should  con- 
tributory negligence  on  the  part  of  the  imperiled  person  be  al- 
lowed as  a  rule  to  affect  the  question.     It  is  always  required  in 
order  to  establish  responsibility  on  the  part  of  defendant  that  the 
company  should  have  been  in  fault,  but,  when  this  is  established, 
the  issue  is  then  between  the  claimant  and  the  company;  and, 
when  one  sees  his  fellow  man  in  such  peril,  he  is  not  required  to 
pause  and  calculate  as  to  court  decisions,  nor  recall  the  last  stat- 
ute as  to  the  burden  of  proof,  but  he  is  allowed  to  follow  the 
promptings  of  a  generous  nature  and  extend  the  help  which  oc- 
casion re<iuires,  and  his  efforts  will  not  be  imputed  to  him  for 
wrong,  according  to  some  of  the  decisions,  unless  his  conduct  is 
rash  to  the  degree  of  recklessness ;  and  all  of  them  say  that  full 
allow^ance  must  be  made   for  the  emergency  presented.     This 
principle  is  declared  and  sustained  in  many  well-considered  and 
authoritative  decisions  of  the  courts  and  in  approved  text-writ- 
ers, and  prevails  without  exception  so  far  as  we  have  examined. 
Eckert  v.  Railway,  43   N.  Y.  502,  3  Am.   Rep.   721 ;  Corbin  v. 
City  of  Philadelphia,  195  Pa.  461,  45  Atl.  1070,  49  L.  R.  A.  715, 
78  Am.  St.  Rep.  825 ;  Md.  Steele  Co.  v.  Marney,  88  Md.  482,  42 
Atl,  60,  42  L.  R.  A.  842,  71  Am.  St.  Rep.  441 ;  Pa.  Co.  v,  Lang- 
endorf,  48  Ohio  St.  316,  28  X.  E.  172,  13  L.  R.  A.  190,  29  Am. 
St.  Rep.  553;  Mobile  &  Ohio  R.  R.  v.  Ridley,  114  Tenn.  727,  86 
S.  W.  606;  Saylor  v.  Parsons  et  al.,  122  Iowa,  679,  98  N.  W. 
500.  64  L.  R.  A.  542,  101  Am.  St.  Rep.  283 ;  Henry  v.  Railway 
(C.  C.)  67  Fed.  426;  Shearman  &  Redfield  (5th  Ed.)  §  85.    In 
Eckert's  Case,  supra,  it  was  said :  "The  law  has  so  high  a  regard 
for  human  life  that  it  will  not  impute  negligence  in  an  effort  to 
preserve  it,  unless  made  under  circumstances  constituting  rash- 
ness in  the  judgment  of  prudent  persons."    In  Pa.  Co.  v,  Lang- 
endorf ,  supra,  it  was  held :  "  ( 1 )  It  is  not  negligence  per  se  for 
•  one  to  voluntarily  risk  his  own  safety  or  life  in  attempting  to 
rescue  another  from  impending  danger.     The  question  whether 
one  so  acting  should  be  charged  with  contributory  negligence  in 
an  action  brought  by  him  to  recover  damages  for  injuries  re- 
ceived in  attempting  the  rescue  is  one  of  mixed  law  and  fact,  and 
should  be  submitted  to  the  jury  upon  the  evidence,  with  proper 
mstructions  from  the  court.     (2)   While  one  who  rashly  and  un- 
necessarily exposes  himself  to  danger  cannot  recover  damages 
for  injuries  thus  brought  on  himself,  yet,  where  another  is  in 
great  and  imminent  danger,  one  who  attempts  a  rescue  may  be 
warranted  by  surrounding  circumstances  in  exposing  his  limbs 
or  life  to  a  very  high  degree  of  danger,  and  in  such  cases  he 
should  not  be  charged  with  the  consequences  of  errors  of  judg- 
ment resulting  from  the  excitement  and  confusion  of  the  mo- 
ment"    In  Railroad  v,  Ridley,  supra,  the  same  doctrine  is  thus 
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Stated:  "(2)  It  is  not  only  lawful,  but  a  laudable  act,  to  attempt 
to  save  human  life  when  it  is  imperiled  by  great  danger,  and  in 
a  sudden  emergency  and  in  such  cases  the  courts  will  not  require 
the  intending  rescuer  to  stop,  and  hesitate,  and  weigh  probabili- 
ties until  it  is  too  late  to  make  the  rescue,  but  it  is  sufficient  if  he 
acts  with  such  care  as  a  reasonable  prudent  and  careful  person 
would  use  in  such  emergencies,  and  under  similar  environments. 
(3)  Where  a  person  acting  in  a  sudden  emergency  and  usuing 
such  care  as  a  reasonably  prudent  and  careful  person  would  use 
in  such  emergencies  and  under  similar  environments  loses  his 
life  in  attempting  to  save  the  life  of  another  in  imminent  darker 
from  the  wrongful,  careless,  and  negligent  act  or  conduct  of  the 
defendant,  he  is  not  guilty  of  such  contributory  negligence  as 
will  bar  a  recovery  for  his  wrongful  death."  In  Shearman  & 
Redfield,  §  85,  the  author  well  says :  "The  plaintiff's  right  to  re- 
cover is  not.  affected  by  his  having  contributed  to  his  injury,  un- 
less he  is  in  fault  in  so  doing.  It  is  possible  for  the  plaintiff  not 
only  to  cO:istitute  to  his  own  injury,  but  even  to  be  himself  its 
immediate  cause,  and  yet  to  recover  compensation  therefor. 
Thus  he  has  a  right  to  assume  some  risk  of  personal  injuiy 
when  necessary  to  escape  a  greater  risk.  So  one  who,  seeing  his 
property  imperiled,  hastens  to  protect  it,  and  in  doing  so  imperils 
his  own  person,  is  not  necessarily  deprived  of  remedy  thereby. 
It  is  his  right  and  duty  to  protect  his  own  property,  so  long  as 
he  can  do  so  without  recklessly  exposing  himself  to  injury. 
One  who  imperils  his  own  life  for  the  sake  of  rescuing  another 
from  imminent  danger  is  not  chargeable  as  matter  of  law  with 
contributory  negligence ;  and,  if  the  life  of  the  rescued  person 
was  endangered  by  the  defendant's  negligence,  the  rescuer  may 
recover  for  the  injuries  which  he  suffered  from  the  defendant 
in  consequence  of  his  .intervention.  There  need  be  no  fear  that 
this  principle  will  make  any  one  liable  for  the  cost  of  volun- 
teered benevolence  without  being  himself  in  fault.  No  one  is 
liable  at  all,  unless  he  is  in  fault." 

Applying  this  principle  to  the  facts  presented,  there  was  cer- 
tainly no  error  to  defendant's  prejudice  in  submitting  the  ques- 
tion of  contributory  negligence  on  part  of  plaintiff  to  the  jury, 
and  the  learned  judge  correctly  held  that  on  tbe  entire  evidence. 
Defendant's  motion  for  nonsuit  should  be  denied.  The  authori- 
ties cited  and  relied  on  by  the  defendant  are  chiefly  cases 
involving  the  proposition  as  to  when  and  under  what  circum- 
stances the  employees  of  a  railroad  are  required  to  stop  its  train 
in  order  to  avoid  a  collision,  and  have  no  application  here;  for 
no  such  requirement  was  imposed  on  the  company.  In  the 
present  case  responsibility  on  the  first  issue  has  been  fixed  on 
defendant,  because  of  a  breach  of  duty  on  the  part  of  its  agents 
and  employees  in  running  an  engine  backwards  in  the  nighttime, 
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through  a  thickly  settled  community,  at  a  high  rate  of  speed, 
without  any  signals  given  at  the  usual  places,  and  without  ade- 
quate lights  to  warn  one  of  its  approach. 
There  is  no  error,  and  the  judgment  below  is  affirmed. 

Affirmed. 


St.  Louis,  I.  M.  &  S.  Ry.  Co.  v.  Newman. 

(Supreme  Court  of  Arkansas,  April  11,  1910.) 
[127  S.  W.  Rep.  735.] 


Animals— Running  at  Large— Liability  of  Owner. — The  common- 
law  doctrine  that  one  who  permits  his  cattle  to  stray  upon  another's 
land  is  liable  as  a  trespasser  is  not  recognized  in  Arkansas. 

Ammals— Injuring  Animals  at  Large— Negligence.— Where  a  rail- 
road company  placed  leaking  oil  cars  in  an  open  space  on  its  right  of 
way,  where  ccws  were  accustomed  to  graze,  and  permitted  the  oil  to 
till  the  ditches  so  as  to  attract  the  animals  to  it,  and  its  employees 
permitted  the  cattle  to  drink  the  oil  for  some  days  without  attempting 
to  protect  them,  though  they  saw  some  of  the  owners  trying  to  drive 
them  away,  the  company  was  negligent  so  as  to  make  it  liable  for  the 
death  of  a  cow  by  drinking  the  oil,  though  it  was  not  required  to  fence 
its  right  of  way. 

Appeal  from  Circuit  Court,  White  County;  Hance  N.  Hutton, 
Judge. 

Action  by  Charles  F.  Newman  against  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company.  From  a  judgment 
for  plaintiff,  defendant  appeals.     Affirmed. 

W,  E,  Hemingway,  B.  B,  Kinsworthy,  P.  R,  Andrczvs,  and 
Jqs.  H.  Stez'enson,  for  appellant. 
S.  Brundidge,  Jr.,  and  H.  Neely,  for  appellee. 

Frauenthal,  J.  One  of  appellant's  freight  trains  was 
wrecked  at  Bald  Knob,  and  several  tank  cars,  containing  raw 
cotton  seed  oil,  were  damaged  to  such  an  extent  that  they  leaked. 
These  tank  cars  were  hauled  to  Judsonia,  Ark.,  and  left  there 
for  several  days,  during  which  time  the  oil  ran  out  of  them  in 
a  steady  flow.  The  cars  were  first  placed  near  a  road  crossing 
and  later  u  short  distance  therefrom,  and  the  oil  ran  down  into 
the  ditches  by  the  sides  of  the  track  and  road,  and  stood  in  great 
pools  in  these  ditches  and  in  the  road.  The  grounds  on  which 
the  cars  were  placed  were  uninclosed,  and  cattle  were  accus- 
tomed to  pass  over  them  at  will  and  there  graze  at  times.  A 
number  of  cattle  drank  of  this  oil,  and  from  20  to  25  head  of 
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them  died  therefrom,  amongst  which  was  a  cow  owned  by  the 
appellee.  The  oil  gave  forth  a  great  stench,  and  some  of  the 
owners  who  saw  their  cattle  drinking  it  drove  them  away  be- 
cause they  feared  they  would  be  injured  by  the  oil.  The  appel- 
lant made  no  effort  to  guard  the  cattle  from  the  oil  or  to  drive 
them  away.  The  plaintiff  did  not  see  his  cow  drinking  the  oil 
or  know  of  it  until  some  time  afterwards.  He  sued  the  appel- 
lant and  recovered  judgment  for  the  value  of  his  cow,  and  this 
appeal  is  brought  to  reverse  that  judgment. 

It  is  urged  by  counsel  foi  appellant  that  under  the  evidence  in 
this  case  it  owed  no  duty  to  appellee,  and  therefore  was  guilty 
of  no  act  of  negligence  for  which  appellee  would  be  entitled  to 
a  cause  of  action,  and  that,  if  the  appellant  was  guilty  of  any 
negligence,  it  was  not  the  proximate  cause  of  the  injury,  and, 
on  this  account,  the  appellee  is  not  entitled  to  recover  for  the 
death  of  the  cow.  The  liability  of  the  appellant  for  the  death 
of  the  cow  depends  upon  the  right  of  appellee  to  permit  his 
cow  to  range  at  large  and  the  effect  that  the  act  of  appellant 
had  in  permitting  the  oil  to  run  in  the  ditches  at  an  unindosed 
place  near  a  public  road,  and  in  thus  attracting  the  cow  to 
drink  the  oil  which  caused  its  death.  The  common  law  made 
it  the  duty  of  the  owner  of  domestic  animals  to  keep  them  upon 
his  own  land,  and  if  he  failed  in  that  duty  and  permitted  them 
to  stray  upon  the  land  of  another,  though  uninclosed,  he  was 
chargeable  with  a  trespass.  But  such  a  doctrine  is  not  recog- 
nized in  this  state.  The  stock  owner  in  this  state  is  not  ac- 
countable as  a  trespasser  for  permitting  his  stock  to  stray  upon 
the  open  premises  of  another.  L.  R.  &  Ft.  S.  R.  Co.  v.  Finley, 
37  Ark.  562.  The  owner  of  domestic  animals  is  therefore 
guilty  of  no  violation  of  duty  or  of  an  act  of  negligence  in  per- 
mitting his  cattle  to  run  at  large  on  such  uninclosed  lands  of 
another.  On  the  other  hand,  the  owner  of  the  land  is  not  re- 
quired to  fence  out  the  stock,  and  ordinarily  owes  no  duty  to 
one  who  thus  suffers  his  stock  to  stray  upon  his  land.  He  has 
the  right  to  use  his  own  property  as  he  may  see  fit,  but  in  that 
use  he  has  no  right  to  do  a  negligent  act  which  will  result  in  an 
injury  to  another .  His  liability  arises  in  the  use  of  his  premises 
when  he  fails  to  observe  for  the  protection  of  the  property  of 
another  that  degree  of  care  and  precaution  which  the  ciraim- 
stances  demand,  whereby  an  injury  results  to  such  other  per- 
son's property.  He  does  owe  therefore  to  the  owner  of  straying 
stock  the  duty  to  refrain  from  attracting  or  drawing  to  a 
dangerous  object  or  substance  which  he  has  placed  upon 
his  land  such  stock.  Such  act  becomes  one  of  negligence 
whereby,  if  injury  results  to  another,  a  liability  is  incurred. 
The  landowner  has  no  right  to  thus  actively  draw  into  peril 
straying  stock.  He  may  not  be  imder  any  duty  to  guard  the 
stock  from  the  dangers  to  which  they  ordinarily  might  be  ex- 
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posed,  but  if  he  places  on  his  land  a  dangerous  substance  which 
would  attract  passing  animals  and  thereby  the  animals  are  in- 
jured, if  the  injury  is  the  natural  and  probable  result  of  the 
act  which  a  prudent  man  would  have  foreseen,  then  the  land- 
owner is  liable  for  the  injury  resulting  therefrom.  K.  C,  S.  & 
M.  Ry.  Co.  V,  Kirksey.  48  Ark.  366,  3  S.  W.  190;  Ingham  on 
Law  of  Animals,  p.  153;  Railway  v.  Ferguson,  57  Ark.  17,  20 
S.  W.  545,  18  L.  R.  A.  110,  38  Am.  St.  Rep.  217. 

Thus  in  the  case  of  Crafton  v,  Hamilton  &  St.  Joe  R.  Co.,  55 
Mo.  580.  some  salt  was  spilled  at  a  depot  while  the  employees 
were  unloading  it,  and  afterwards  a  cow  was  attracted  to  the 
place  by  the  salt  and  killed  by  the  cars,  and  it  was  held  that  it 
was  an  act  of  negligence  to  leave  the  salt  on  the  track.  Page  v. 
N.  C.  Rd.  Co..  71  N.  C.  223.  In  the  case  of  Henry  v,  Dennis, 
93  Ind.  452.  47  Am.  Rep.  378,  the  defendant  placed  and  left  ex- 
posed an  open  barrel  of  fish  brine  upon  a  public  street,  where 
the  plaintiff's  cow  was  lawfully  running  at  large,  and  the  cow 
ate  and  drank  of  the  fish  brine  and  was  thereby  poisoned.  It 
was  held  that  the  defendant  was  guilty  of  an  actionable  wrong. 
See.  also.  Young  r.  Harvey,  16  Ind.  314.  But  we  think  that  the 
doctrine  announced  in  the  case  of  Jones  v.  Nichols,  46  Ark.  207, 
55  Am.  Rep.  575,  is  decisive  of  this  case.  In  that  case  the  ap- 
pellants were  the  owners  of  a  cotton  gin,  and  in  an  open  space 
under  the  building  a  pit  was  dug  for  their  cotton  press.  The  ap- 
pellee's cow  fell  into  the  pit,  and  was  killed.  In  that  case  the 
court  said:  "The  pit  which  the  appellants  du^  and  into  which 
the  cow  fell  in  the  nighttime  was  close  to  the  highway.  It  was 
uninclosed,  and  was  without  signal  of  warning  or  protection. 
Moreover,  cotton  seed  and  corn  had  been  left  by  the  appellants 
scattered  in  the  neighborhood  of  it,  so  that,  in  the  language  of 
one  of  the  witnesses,  it  was  not  only  a  stock  trap,  but  was 
actually  baited  for  the  game.  The  court  instructed  the  jury,  in 
effect,  that,  if  they  should  find  such  a  state  of  facts  from  the 
proof,  the  appellants  were  guilty  of  negligence  which  would 
render  them  liable  for  the  injury  done.  This  proposition  cannot 
be  controverted." 

In  the  case  at  bar  the  appellant  placed  in  an  open  space  on 
its  land  its  cars  from  which  the  oil  leaked  until  it  filled  the 
ditches  along  the  roadside.  Here  the  domestic  animals  of  the 
townpeople  were  accustomed  to  stray  and  graze,  and  they  were 
attracted  to  the  pools  of  oil  and  drank  of  it.  This  the  em- 
ployees of  appellant  saw  and  permitted  for  some  days;  and, 
although  they  saw  that  the  owners  of  some  of  the  animals  seeing 
this  drove  them  away  because  they  feared  the  oil  would  kill 
them,  the  appellant's  employees  made  no  effort  to  guard  the 
cattle  from  the  danger  or  to  drive  away  the  animals  of  the 
other  owners,  but  permitted  them  to  drink  the  oil,  amongst 
which  was  this  cow  of  appellee's.     The  oil  was  a  poison  to  the 


334        Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Lrindler  v.  Soathem  Ry.  Co 

cattle  when  drunk  in  the  quantities  as  was  done  by  them;  and 
appellee's  cow  was  killed  by  the  oil  which  it  thus  drank.  Under 
these  circumstances,  we  tWnk  that  the  appellant  was  guilty  of 
negligence  which  rendered  it  liable  for  the  death  of  the  cow. 

The  instructions  given  by  the  court  were  in  accord  with  this 
view  of  the  case,  and  we  find  no  error  in  the  rulings  of  the  court 
upon  any  of  the  declarations  of  law  given  or  Tef used. 

The  judgment  is  affirmed. 


LiNDLER  V,  Southern  Ry.  Co. 

(Supreme  Court  of  South  Carolina,  Feb.  14,  1910.) 

[66  S.  E.  Rep.  995.] 

Negligence — Violation  of  Ordinance. — Violation  cf  an  ordinance  is 
negligence  per  se. 

Railroada— Operation  of  Trains — Frightening  Horses — Liability.— 
Where  a  railroad  negligently  permitted  engines  to  stand  on  a  cross- 
ing, and  escaping  steam  frightened  a  horse  driven  over  the  crossing 
between  the  engines,  injuring  the  driver,  the  question  whether  the 
engines  were  at  such  a  place  as  to  render  the  crossing  dangerous  by 
frightening  horses,  and  the  question  whether  the  negligence  and  man- 
ner of  their  operation  proximately  caused  the  injury,  were  for  the 
jury. 

Railroads — Operation  of  Trains — Frightening  Horses — ^Liability.*— 
A  railroad  negligently  obstructing  a  crossing  by  allowing  its  train  or 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
a  railroad  for  injuries  resulting  from  obstructing  crossing  with  stand- 
ing trains  or  cars,  see  note,  14  Am.  &  Eng.  R.  Cas.,  N.  S.,  832;  State 
V.  Baltimore  &  O.  R.  Co.  (W.  Va.),  33  R.  R.  R.  281,  56  Am.  &  Eng.  R- 
Cas.,  N.  S.,  281  (railroad  cannot  be  convicted  of  obstructing  public 
toad  with  freight  train,  when  the  evidence  shows  but  a  single  offense, 
and  that  it  was  in  violation  of  its  rules  and  against  its  positive  in- 
structions to  conductor  in  charge  of  train) ;  Duffy  v.  Atlantic  &  N-  C 
R.  Co.  (N.  Car.),  26  R.  R.  R.  102,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  IW 
(negligence  in  obstructing  street  with  train) ;  Gesas  Zf.  Oregon  S-  L. 
R.  Co.  (Utah),  28  R.  R.  R.  305,  51  Am.  &  Eng.  R.  Cas.,  N.  S-.  303 
(negligence  of  railroad  was  question  for  jury  in  action  for  injury  sus- 
tained in  attempting  to  pass  between  cars  obstructing  crossings); 
Chicago,  etc.,  R.  Co.  v.  Roberts  (Neb.),  6  R.  R.  R.  277,  29  Am.  &  Eng. 
R.  Cas.,  N.  S.,  277  (act  of  company  in  leaving  cars  obstructing  hip- 
way  must  be  proximate  cause  of  injury). 

For  the  authorities  in  this  series  on  the  subject  of  the  right  of  a 
highway  traveler  to  climb  over  or  a:o  round  a  train  or  cars  obstruct- 
ing a  crossing,  see  foot-note  of  Beck  v.  Southern  Ry.  Co.  (N.  Car.).  31 
R.  R.  R.  791,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  791  (riRht  to  pass  under  or 
over  a  train  obstructing  a  crossing);  Atchison,  etc.,  R.  Co.  v.  Powers 
(Kan.),  8  Am.  &  Eng.  R.  Cas.,  N.  S.,  757  (passing  around  train). 
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cars  to  remain  on  the  crossing  unnecessarily  or  contrary  to  an  ordi- 
nance is  liable  for  injuries  received  by  one  attempting  with  due  care 
to  cross  or  go  around  the  obstruction. 

Railroads — Operation  of  Trains — Liability.f — Where  trainmen,  in  vi- 
olation of  a  statute,  unnecessarily  or  wantonly  blow  the  whistle  of  an 
engiuQ  or  allow  steam  to  escape,  causing  horses  at  a  crossing  to  be- 
come frightened,  the  railroad  is  liable  for  the  resulting  injury. 

Railroads — Frightening  Animal — Willfulness— Evidence. — Evidence 
held  to  show  that  a  railroad  intentionally  violated  an  ordinance  in 
permitting  its  engines  to  stand  on  a  crossing,  authorizing  punitive 
damages  for  injuries  resulting  from  the  frightening  of  plaintiff's  horse. 

Appeal  from  Common  Pleas  Circuit  Court  of  Richland 
County;  J.  C.  Klugh,  Judge. 

Action  by  Simon  O.  Lindler  against  the  Southern  Railway 
Company.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Affirmed. 

E,  M.  Thomson,  for  appellant. 

Nelson,  Nelson  &  Gettys,  for  respondent. 

Gary,  A.  J.  This  is  an  action  for  damages  alleged  to  have 
been  sustained  by  the  plaintiff  through  the  wrongful  acts  of  the 
defendant. 

The  following  allegations  are  set  out  in  the  complaint :  "That 
on  or  about  the  11th  day  of  February,  1905,  plaintiff  was  driv- 
ing his  mare,  drawing  a  single  wagon,  loaded,  from  the  city  of 
Columbia  to  his  home,  which  was  about  five  miles  out  on  the 
*Two  Notch'  road,  and  in  so  driving  it  was  necessary  for  plain- 
tiff to  drive  down  Laurel  street  of  the  city  of  Columbia,  and 
over  and  across  the  several  tracks  of  defendant,  which  crossed 
said  Laurel  street  on  Laurens  street.  That  the  mare  was  gentle, 
and  not  afraid  of  street  cars,  automobiles,  or  engines.  That 
when  plaintiff  drove  up  to  near  where  he  would  have  crossed 
the  tracks  there  were  two  of  defendant's  engines,  under  steam, 
stopped  and  standing  on  one  or  more  of  defendant's  tracks 
across  said  Laurel  street,  a  public  street  of  the  city  of  Columbia, 
100  feet  wide,  about  25  or  30  feet  apart,  blocking  and  obstruct- 
ing said  Laurel  street,  excepting  25  or  30  feet  between  said  en- 
gines, and  one  of  defendant's  watchmen  or  flagmen  was  standing 
at  said  crossing.  That  said  blocking  and  obstructing  of  said 
Laurel  street  by  defendant,  and  allowing  its  said  engines  to  stop 
and  remain  standing  on  said  crossing,  was  in  violation  of  the  or- 
dinances of  the  city  of  Columbia.     That,  in  order  for  plaintiff 

tScc  foot-note  of  Brunswick  &  B.  R.  Co.  v.  Hoodenpyle  (Ga.),  28 
R.  R.  R.  37,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  37;  foot-note  of  Weller  v, 
Lehigh  Valley  R.  Co.  (Pa.),  33  R.  R.  R.  313,  56  Am.  &  Eng.  R.  Cas., 
N   S.,  313. 


336        Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Lindler  v.  Soathem  Ry.  Co 

to  proceed  on  his  way.  it  was  necessary  for  him  to  pass  between 
said  engines,  which  he  proceeded  to  do,  without  being  stopped 
or  warned  by  said  watchman  or  flagman  of  defendant.  That 
while  plaintiff  was  crossing  said  tracks  the  defendant  carelessly, 
negligently,  recklessly,  willfully,  and  wantonly,  and  in  utter  dis- 
regard of  the  rights  of  the  public  and  to  this  plaintiff,  allowed 
its  said  engines  to  remain  stopped  and  standing  in  said  street, 
under  steam,  blocking  and  obstructing  said  street,  caused  its 
said  engines  to  emit  steam,  and  make  various  loud  and  frightful 
noises,  whereby  the  mare  became  frightened,  jumped,  ran,  and 
kicked  plaintiff,"  etc.  The  defendant  denied  the  allegations 
of  the  complaint  and  set  up  the  defense  of  contributory  negli- 
gence. The  defendant  did  not  offer  any  testimony,  but  at  the 
close  of  the  testimony  in  behalf  of  the  plaintiff  requested  his 
honor,  the  presiding  judge,  to  direct  a  verdict  in  its  favor,  on 
the  following  grounds:  "There  is  no  evidence  offered  tending 
to  show  any  negligence  or  willfulness,  as  alleged  in  the  com- 
plaint, that  was  the  proximate  cause  of  the  accident.  There  is 
no  evidence  of  willfulness.  There  is  no  evidence  whatever 
showing  any  unusual  or  unnecessary  noise  made  by  the  escape 
of  steam  or  otherwise  from  those  engines.  Unless  there  had 
been  testimony  to  that  effect,  there  is  absolutely  no  foundation 
for  or  cause  of  action  on  behalf  of  the  plaintiff."  The  motion 
was  refused,,  and  the  jury  rendered  a  verdict  in  favor  of  the 
plaintiff  for  the  sum  of  $1,212.50.  The  defendant  appealed  on 
the  ground  that  the  circuit  judge  erred  in  refusing  the  motion  to 
direct  a  verdict,  and  upon  the  ground  that  the  presiding  judge 
refused  to  charge  the  following  request:  "There  is  no  evidence 
tending  to  show  that  the  proximate  cause  of  the  alleged  acci- 
dent was  the  obstruction  of  the  crossing,  if,  indeed,  the  crossing 
was  negligently  obstructed ;  hence,  if  you  believe  from  the  evi- 
dence that  there  was  no  unusual  or  unnecessary  noise  made  by 
the  engine  in  question,  then  your  verdict  must  be  for  the  defend- 
ant." 

The  first  question  that  will  be  considered  is  whether  there  was 
any  testimony  tending  to  show  negligence  on  the  part  of  the  de- 
fendant which  was  the  proximate  cause  of  the  injury.  The  or- 
dinance provides  that  "it  shall  be  unlawful  for  any  railroad 
train,  engine,  car,  or  part  of  railroad  train;  to  be  stopped  on 
any  crossing  in  the  city  of  Columbia,  or  to  be  permitted  to  re- 
main stopped  on  any  crossing  of  any  street  of  the  city,  under 
a  penalty  of  not  less  than  ten  dollars,  nor  more  than 
forty  dollars,  for  each  and  every  offense.  The  violation 
of  this  ordinance  was  negligence  per  se.  Dyson  v.  Railway,  83 
S.  C.  354,  65  S.  E.  344.  The  proposition  upon  which  the  appel- 
lant's attorneys  rely  is  thus  stated  in  their  argument:  "It  mat- 
ters not  whether  there  was  a  technical  violation  of  the  ordinance 
(set  out  at  page  17  of  the  case),  because  we  have  the  undis- 
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puted  fact  that  there  was  ample  space  for  plaintiff  to  pass  be- 
tween these  engines  and  over  the  crossing.  The  mare  did  not 
take  fright  because  the  street  was  a  little  blocked,  but  on  account 
of  the  escaping  steam  from  the  engines.  It  is  a  demonstrateo 
fact  that  she  took  fright  at  the.  escaping  steam,  and  nothing  else. 
So  that  we  have  the  single  question  whether  there  was  any  negli- 
gence or  willfulness  shown  in  allowing  steam  to  escape  from 
these  engines.  An  engine  cannot  be  operated  without  steam,, 
and  when  it  is  at  rest,  as  these  engines  were,  the  steam  must 
necessarily  escape,  and,  so  long  as  there  is  nothing  unusual  or 
unnecessaf}'  about  the  escaping  steam,  no  negligence  can  be  in- 
ferred, and  no  liability  would  attach  when  a  horse  takes  fright 
on  account  of  the  proper  escape  of  steam."  The  question  is 
not  whether  there  was -ample  space  for  the  plaintiff  to  pass  be- 
tween the  engines,  but  whether  they  were  at  such  a  place,  and 
in  such  close  proximity,  as  to  render  it  dangerous  by  causing 
horses  to  become  frightened.  The  escape  of  steam  is  incidental 
to  the  operation  of  an  engine,  and  its  effect  cannot  properly  be 
considered  apart  from  its  connection  with  the  engine,  when  the 
defendant  placed  its  engines  on  the  crossing,  in  violation  of  the 
city  ordinance.  The  question  whether  the  engines  and  the  man- 
ner of  their  operation  was  the  proximate  cause  of  the  injury 
presented  a  question  to  be  determined  by  the  jury. 

"The  fact  that  a  railroad  company  obstructs  a  street  or  high- 
way at  a  public  crossing,  as  by  letting  a  train  or  cars  remain 
thereon,  for  a  reasonable  or  lawful  length  of  time,  and  for 
proper  purposes,  is  not  negligence,  and  the  company  is  not  respon- 
sible for  injuries  caused  thereby.  But  a  railroad  company  is  lia- 
ble foi-  injuries  caused  by  reason  of  such  obstruction  when  it 
amounts  to  negligence,  as  where  it  allows  its  trains  or  cars  to 
remain  on  the  crossing  unnecessarily,  or  for  an  unreasonable  or 
an  unlawful  length  of  timie,  by  reason  of  which  injuries  are  re- 
ceived by  one  who  attempts  with  due  care  to  cross  or  go 
around  the  obstruction."  33  Cyc.  931,  932.  "The  usual  and 
proper  sounding  of  whistles  or  other  signals,  or  the  proper 
escape  of  steam  from  its  engines,  is  not  negligence,  and 
does  not  make  the  railroad  company  responsible  for  injuries 
caused  by  horses  becoming  frightened  thereat.  But  where  the 
ertiployees  unnecessarily,  negligently,  or  wantonly  blow  the 
whistle,  or  allow  the  steam  to  escape,  thereby  causing  horses  to 
become  frightened,  the  railroad  is  responsible  for  the  resulting 
injury,  where  the  acts  are  done  in  violation  of  statute."  33  Cyc. 
937,  938.  Under  the  circumstances  herein,  it  cannot  be  success- 
fully contended  that  the  escape  of  the  steam  was  not  unusual 
or  unnecessary. 

The  next  question  that  will  be  considered  is  whether  there  was 
any  testimony  tending  to  show  that  the  plaintiff  was  entitled  to 
punitive  damages.     The  following  testimony  tends  to  show,  not 

36  R  R  R-22 
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only  that  the  defendant  had  notice  of  the  ordinance,  but  time 
and  again  violated  it  intentionally.     "Mr.  Nelson:  State  whether 
the  Southern  knew  they  had  no  right  to  keep  cars  on  the  street, 
and  why  they  knew  it,  and  for  what  reason  ?    A.     I  knew  they 
tried  to  keep  them  open,  and  could  not  keep  them  open.  Q. 
Who  tried  f    A.     Council.     Q.  How  do  you  know  ?  A.  Polb 
man  came  there  and  told  them  to  move,  and,  before  the)  got 
away,  they  would  come  back  again.     He  told  me  to  keep  them 
open.    I  could  not  keep  them  open.     They  could  not  keep  theta 
open,  ahd  I  knew  I  could  not.     They  would  run  them  teck  on 
the  track.*'     The   following  testimony  also  tends  to  show  that 
the  engines  were  allowed  to  remain  on  the  crossing  such  an  un- 
reasonable length  of  time  as  indicated  a  reckless  disregard  of 
the  rights  of  the  traveling  public :     **Q.  Which  engine  had  been 
standing  there  first,  one  on  the  north  or  the  south  side?  A. 
On  the  north.    Q.  How  long  had  the  one  on  the  north  side  been 
there?    A.  I  don't  know;  been  there  an  hour  or  so.    Q.  Any- 
body on  it?     A.  Nobody  on  it.     Q.  Was  any  steam  escaping? 
A.  Steam  was  escaping  out  of  both  of  them.    Q.  The  one  on  the 
south  side,  how  long  had  it  been  there  ?    A.  They  stopped  there 
at  1  o'clock  to  go  to  dinner.     Q.  What  is  the  dinner  hour  out 
there?    A.  1  or  2.     Q.  And  it  was  stopped  there  at  1  o'dock? 
A.     Yes,  sir.     Q.    What  time  did  Mr.  Lindler  get  there?  A. 
Nearly  2.    Q.  Those  engines  were  standing  there  all  the  time? 
A.  Yes,  sir.    Q.  Anybody  on  it?  A.  Nobody  on  it." 

Judgment  affirmed. 
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T ALLEY  z\  Chester  Traction  Co. 

(Supreme   Court  of  Pennsylvania,  March  7,   1910.) 

[76  Atl.  Rep.  74.] 

Railroads— Collision  with  Traveler— Question  for  Jury.* — Whether 
under  the  circumstances  a  driver  should  stop,  look,  and  listen  before 
crossing  the  tracks  of  a  street  railway  is  a  question  for  the  jury. 

Railroads — Injuries  to  Traveler — Contributory  Negligence — Ques- 
tion for  Jury. — A  question  of  the  contributory  negligence  of  a  person 
injured  by  collision  with  a  car  where  he  looked  and  listened  until  the 
track  was  reached  at  which  time  his  view  was  in  a  measure  obstructed, 
and  when  he  could  place  some  reliance  on  his  sense  of  hearing,  in  view  of 
the  duty  of  the  motcrman  to  give  notice  of  the  approach  of  a  car  to 
a  public  crossing,  was  for  the  jury. 

Appeal"  from  Court  of  Common  Pleas,  Delaware  County. 

Action  by  Amor  Talley  against  the  Chester  Traction  Com- 
pany.  Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Argued  before  Fell,  C.  J.,  and  Brown^  Potter,  Elkin,  and 

MOSCHZISKER,    JJ. 

iohn  B,  Hannunt,  ior  appellant. 
John  M,  Broomall,  for  appellee. 

Per  Curi.^.  The  accident  happened  in  a  rural  district 
where  the  track  of  the  defendant's  road  was  laid  on  a  narrow 
strip  of  ground  that  abutted  on  the  highway  on  which  the  plain- 
tiff was  driving.  Between  the  track  and  the  highway  there  were 
it  places  trees  and  underbush  that  obstructed  his  view  of  the 
track.  He  testified  that  when  he  was  100  feet  from  an  avenue 
that  crossed  the  highway  at  right  angles,  into  which  he  intended 
to  turn  on  the  side  next  the  car  track,  he  brought  his  horse  to  a 
walk  and  looked  and  listened  for  a  car.  From  this  point  he 
could  see  back  in  the  direction  from  which  the  car  came  500 
^^et.  He  continued  to  look  and  listen  as  he  drove  on,  but  his 
view  was  cut  off'  by  trees  and  bushes  at  the  roadside.  As  he 
turned  from  the  highway  into  the  avenue,  he  leaned  forward 
ind  looked,  but  neither  saw  nor  heard  a  car  until  his  horse  was 
crossing  the  first  rail.  He  stopped  his  horse  before  it  had  crossed 
"le  second  rail  and  tried  to  back  off.    The  car  was  running  very 

For  the  authorities  in  this  series  on  the  question  whether  a  per- 
son  must  stop,  look,  and  listen  before  attempting  to  cress  street  car 
^^*«8,  see  third  foot-note  of  Hellieson  v.  Seattle  Elect.  Co.  (Wash.), 
l^  ^  R.  R.  337,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  337;  fourth  foot-note  of 
Urrollt;.  Connecticut  Co.  (Conn.),  34  R.  R.  R.  780,  57  Am.  &  Eng.  R. 
y.^?»  N.  S-,  780;  first  foot-note  of  Cable  v.  Spokane,  etc.,  R.  Co. 
(Wash.),  31  R.  R.  R.  206,  54  Am.  &  Eng.  R.  Cas.,  N.  S..  206. 
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rapidly  on  a  downgrade,  and  no  signal  of  its  approach  was  given. 
The  only  question  raised  by  the  appeal  is  whether  the  case 
should  have  been  withdrawn  from  the  jury  on  the  ground  of 
the  plaintiff's  contributory  negligence. 

It  is  the  duty  of  a  driver,  before  crossing  the  track  of  a  street 
railway,  to  look  and  to  continue  to  look  until  the  track  is 
reached  and  to  listen,  if  his  view  is  obstructed.  It  may  be  his 
duty  to  stop,  as  under  the  facts  in  Omslaer  v.  Traction  Co.. 
168  Pa.  519,  32  Atl.  50,  47  Am.  St.  Rep.  901,  where  an  ap- 
proaching car  could  not  be  seen  because  of  obstructions  nor 
heard  because  of  other  noises.  Haas  v.  Railway  Co.,  202  Pa, 
145,  51  Atl.  744;  Smathers  v.  Railway  Co.,  226  Pa.  212,  75  Atl. 
190.  But  there  is  no  fixed  duty  to  stop,  and,  unless  the  neces- 
sity for  the  additional  precaution  is  obvious,  the  question 
whether  under  the  circumstances  it  should  have  been  taken  is 
for  the  jury.  The  plaintiff  did  not  act  recklessly.  He  looked 
and  listened  until  the  track  was  reached.  While  his  view  was 
in  a  measure  obstructed,  he  could  place  some  reliance  upon  his 
sense  of  hearing,  especially  in  view  of  the  duty  of  the  motomian 
to  give  notice  of  the  approach  of  the  car  to  a  public  crossing. 

The  judgment  is  affirmed. 


Wallenburg  v.  Missouri  Pac.  Ry.  Co. 

(Supreme  Court  of  Nebraska,  April  23,  1910.) 
[126  N.  W.  Rep.  289.] 

Railroads — Accidents  at  Crossing — Duty  to  Look  and  Listen.*— It  is 

the  duty  of  a  pedestrian  upon  a  highway,  in  approaching  a  railway 
crossing,  to  look  and  listen  for  moving  trains  before  attempting  to 
cross  the  railway,  but,  if  he  does  so,  he  is  not  necessarily  negligent 
because  he  did  not  look  at  the  most  advantageous  point  and  where,  if 
he  had  taken  heed,  he  probably  would  have  seen  an  oncoming  train, 
and  avoided  injury. 

Trial — Abstract  Instructions. — Instructions  not  applicable  to  the 
evidence  should  not  be  given,  although  they  may  state  correct  ab- 
stract principles  of  law. 

Trial — Special  Findings  Inconsistent  with  Verdict — Where  special 

— ■ 

♦For  the  authorities  in  this  series  on  the  question  whether  there 
may  be  a  recovery  for  injuries  inflicted  at  crossing  by  a  train  which 
the  highway  traveler  should  have  discovered  before  he  made  the  at- 
tempt to  cross  the  tracks,  see  Wilkinson  v.  Oregon  Short  Line  R.  Co. 
(Utah),  34  R.  R.  R.  360,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  360;  last  para- 
graph of  third  foot-note  of  Lundergan  v.  New  York  Cent.  &  H.  R-  R- 
R.  (Mass.),  34  R.  R.  R.  344,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  344. 
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findings  of  a  jury  can  be  reconciled  with  a  general  verdict  and  the 
relevant  evidence  in  the  record,  the  verdict  will  control. 

Accident  at  Crossing. — Chicago,  B.  &  Q.  R.  Co.  v.  Yost,  56  Neb. 
439,  76  X.  W.  901,  and  61  Neb.  530,  85  N.  W.  561,  distinguished. 

Barnes,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Douglas  County;  Troup,  Judge. 

Action  by  Minnie  Wallenburg  against  the  Missouri  Pacific 
Railway  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Affirmed. 

Jos.  W.  Orr  and  B.  P.  Waggener,  for'  appellant. 
McCoy  &  Olmsted,  for  appellee. 

Root,  J.  This  is  an  action  for  personal  injuries  caused  by 
the  defendant's  alleged  negligence.  The  plaintiff  prevailed,  and 
the  defendant  appeals. 

1,  The  defendant  introduced  no  evidence,  but  insists  that  the 
testimony  conclusively  establishes  plaintiff's  contributory  negli- 
gence.   The  plaintiff  was  injured  by  one  of  the  defendant's  loco- 
motives at  the  intersection  of  its  railway  and  Thirtieth  street  in 
a  sparsely  settled  neighborhood  in  the  outskirts  of  the  city  of 
Omaha.    The  street  upon  which  the  accident  occurred  is  paved, 
runs  north  and  south,  and  is  frequently  used  by  the  public.    The 
railway  approaches  the  street  on  a  curve  from  the  southwest, 
and  is  about  18  inches  above  the  surface  of  the  street  at  said  in- 
tersection.   South  of  the  track,  and  west  of  the  street,  earth  has 
been  taken  from  the  defendant's  right  of  way  to  construct  an  em- 
bankment so  that  the  railway  grade  is  elevated  from  6  to   10 
feet  above  the  bottom  of  the  borrow  pits  a  short  distance  west 
of  the  street,  and  thence  southwest  several  hundred   feet.     At 
the  time  the  plaintiff  was  injured,  August  14,  1905,  there  were 
weeds  from  6  to  9   feet   in   height    in   the    borrow   pits,   and 
smaller  weeds  upon  the  sides  of  the  fill  to  within  4  feet  of  the 
railway,  bat  this  vegetation  could  in  no  manner  obscure  a  pedes- 
trian's view  of  a  train  approaching  from  the  southwest.     There 
are  trees  within  the  defendant's  right  of  way  west  of  the  high- 
way, so  that  50  feet  south  of  the  railway  an  oncoming  train  may 
be  seen  a  distance  of  only  200  feet  southwest  of  the  crossing; 
36  feet  south  of  the  south  rail  a  train  is  visible  400  feet  distant, 
and  7  feet  south  of  the  track  a  train  may  be  noticed  575  feet  to 
the  southwest.    The  railway  grade  is  about  1  per  cent.,  and  de- 
clines towards  the  east  and  northeast.    On  the  west  side  of  the 
street  a  wooden  sidewalk  -82  feet  in  length  extends  to  within  16 
feet  of  defendant's  main  line,  and  the  intervening  footway  is  a 
cinder  walk.     At  the  time  the  plaintiff  was  injured  she  weighed 
218  pounds,  enjoyed  good  eyesight  and  hearing,  and  was  in  no 
manner  distracted  or  confused.     The  train  with  which  she  col- 
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lided  consisted  of  a  locomotive  and  from  7  to  14  freight  cars.  It 
was  coasting  downgrade  at  an  estimated  speed  of  from  35  to 
50  miles  per  hour,  and  no  warning  by  way  of  sounding  a  whistle, 
ringing  a  bell,  or  otherwise  was  given  of  its  approach. 

The  sixth  instruction  given  by  the  court  on  its  own  motion  re- 
flects the  testimony  concerning  plaintiff's  conduct,  and  will  ad- 
vise the  reader  concerning  the  law  of  the  case  upon  this  phase 
of  the  suit:     "You  are  instructed  that  the  plaintiff  has  alleged 
in  her  petition,  and  has  given  evidence  tending  to  show,  that 
on  the  morning  of  the  accident  in  question,  and  just  prior  to  its 
occurrence,  she  was  walking  north  on  the  sidewalk  on  the  west 
side  of  Thirtieth  street,,  proceeding  in  the  direction  of  the  rail- 
way in  question ;  that  at  a  point  on  said  sidewalk  from  35  to  37 
feet  south  of  the  center  of  defendant's  track  on  said  crossing 
she  looked  and  listened  for  approaching  trains  on  defendant's 
road,   but   neither   saw   nor   heard   any.     You   are  likewise  in- 
structed that  the  undisputed  evidence,  as  well  as  the  admissions 
of  counsel  for  both  parties  in  open  court,  establish  conclusively 
the   following  facts:      (a)  That  at  the  point  last  above  stated 
where  plaintiff  claims  she  looked  and  listened  for  approaching 
trains,  the  same  being  from  35  to  37  feet  south  of  the  center  of 
defendant's  track,   plaintiff  had  a  clear,  unobstructed  view  of 
defendant's  track  to  the  southwestward  for  a  distance  of  400 
feet,  (b)  That  the  clear,  unobstructed  view  of  defendant's  track- 
in  the  direction  named  increased  in  proportion  as  the  plaintiff 
proceeded  northward,  and  that  at  a  point  3  or  4  feet  south  of 
defendant'^  track,  as  it  entered  upon  said  crossing,  there  was  a 
clear  and  unobstructed  view  of  defendant's  track  to  the  south- 
westward  600  feet,     (c)  That  plaintiff  did  not  look  again  for 
approaching  trains  after  the  occasion  above  referred  to  (at  a 
point  from  35  to  37  feet  south  of  defendant's  track),  but  pro- 
ceeded north,  until  she  had  stepped  upon,  or  was  about  to  step 
upon,  defendant's  track  at  said  crossing,  when  she  collidcxl  with, 
or  was  struck  by,  defendant's  engine  attached  to  a  freight  train 
coming  from  the  southwestward,  and  'was  injured.     And  it  is 
now  for  you  to  say,  under  these  admitted  facts  and  all  the  other 
evidence  in  the  case  and  these  instructions,  whether  or  not  plain- 
tiff was  guilty  of  contributory  negligence  as  the  same  has  been 
above  defined  to  you.     To  aid  you  in  determining  this  question, 
you  are  also  at  liberty  to  take  into  consideration  the  situation  of 
the  crossing,  the  general  surroundings  and  conditions  in  the  im- 
mediate vicinity  of  the  same,   and    southwestward    along  and 
adjacent  to  defendant's  track,  as  disclosed  by  the  evidence,  the 
manner  in  and  the  speed  with  which  the  trains  of  defendant 
were  accustomed  to  being  run  or    operated  at    and  near  that 
point,  if  such  appears  from  the  evidence,  and  all  other  attendant 
facts  and  circumstances  bearing  on  the  question,  as  shown  by 
the   evidence,   including,   in  your  consideration,   the  knowledge 
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or  lack  of  knowledge  of  said  plaintiff  as  to  these  matters.  And 
in  this  connection  you  are  further  instructed  that,  on  the  one 
hand,  "plaintiff  was  bound  to  know  that  a  railroad  crossing  is  a 
dangerous  place,  and  that  she  should  approach  it  accordingly, 
having  in  view  such  dangers  as  a  person  of  ordinary  prudence 
would  have  reason  to  apprehend;  and  that,  on  the  other  hand, 
she  was  not  required  to  anticipate,  in  view  of  the  public  char- 
acter of  the  crossing  in  question,  that  an  approaching  train  of 
the  defendant  would  proceed  at  an  unusual  or  dangerous  rate 
of  speed  at  that  point,  and  that  it  would  give  such  warning  of 
its  approach  by  sounding  of  whistle  or  ringing  of  bell  as  the 
law  required.  Having,  then,  in  view  all  of  the  foregoing  con- 
ditions and  the  evidence,  probably  a  fair  test  to  the  solution  of 
the  point  in  question  is :  Estimating  the  distance  at  which  the 
track  seemed  to  be  clear  when  plaintiff  claimed  to  have  ob- 
served the  same  as  above  stated,  the  time  it  would  take  a  train 
to  travel  that  distance,  proceeding  at  a  reasonable  rate  of  speed, 
considering  the  nature  of  the  locality,  and  the  time  it  would 
require  the  plaintiff  to  cross  the  track  in  safety,  proceeding 
northward  from  the  point  from  which  she  observed  defendant's 
track  as  above  stated,  would  a  person  of  ordinary  care  and  pru- 
dence, under  the  same  circumstances,  have  considered  it  safe  to 
cross,  without  again  looking  for  approaching  trains?  In  other 
words,  was  her  act  in  this  respect,  in  view  of  all  of  the  condi- 
tions, facts,  and  circumstances  in  the  case,  as  shown  by  the 
evidence,  such  as  ordinarily  would  have  been  taken  by  a  prudent 
person?  If  it  was,  then  it  might  fairly  be  said  that  the  plaintiff 
was  not  guilty  of  contributory  negligence;  but  if  you  should 
find,  from  a  preponderance  of  the  evidence,  that  it  was  not,  and 
that  such  act  directly  contributed  to  the  accident  in  question, 
then  it  might  fairly  be  said  that  plaintiff  was  guilty  of  contribu- 
tory negligence,  and,  in  that  event,  she  cannot  recover  in  this 
action." 

Cobbey's  Ann.  St.  1909,  §  10,579  et  seq.,  commands  a  railway 
company  to  give  notice  of  the  approach  of  its  trains  to  public 
crossings  hy  sounding  a  whistle  or  ringing  a  bell  commencing 
at  least  80  rods  from  the  highway,  and  continuing  the  warning 
until  the  train  shall  have  crossed  the  road  or  street.  Failure 
to  g^ve  this  warning  does  not  in  itself*  establish  the  carrier's 
negligence,  but  may  be  evidence  tending  to  prove  that  fact.  The 
proof  in  this  case  justified  a  finding  that  defendant  was  negli- 
gent in  failing  to  give  the  highway  warning,  and  that  such  neg- 
%ence  was  the  proximate  cause  of  plaintiff's  injury. 

The  next  inquiry  concerns  the  plaintiff's  negligence.  Contrib- 
utory negligence  is  but  an  inference  to  be  deduced  from  pri- 
niary  facts.  Individual  minds  frequently  differ  radically  in 
drawing  the  conclusion  of  negligence  from  admitted  or  estab- 
lished facts,  and  the  judgment  of  a  layman  not  infrequently  is 


344         Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Wallenbnrg  p.  Missouri  Pac  Ry.  Co 

as  sound  as  the  logic  of  a  judge  upon  the  subject.  The  ques- 
tions of  negligence  and  contributory  negligence  are  therefore 
as  likely  to  be  wisely  solved  by  a  jury  as  by  a  court,  and  ordi- 
narily should  be  committed  to  the  tribunal  provided  by  law  for 
ascertaining  litigated  facts.  In  the  instant  case  the  primar}'  facts 
upon  the  issue  of  plaintiff's  contributory  negligence  are  undis- 
puted, and  the  rule  to  be  applied  is  well  settled  in  Nebraska.  If, 
from  those  facts,  different  minds  may  honestly  conclude  that 
plaintiff  was  guilty  of  negligence  which  proximately  contributed 
to  her  injury,  or  that  she  was  free  therefrom,  the  jury,  and  not 
the  court,  should  draw  the  inference  and  find  the  secondary 
fact.  Atchison  &  N.  R.  Co.  v,  Bailey,  11  Neb.  332,  9  N.  W. 
50;  American  Waterworks  Co.  v.  Dougherty,  37  Neb.  373,  55 
N.  W.  1051 ;  Omaha  St.  R.  Co.  v,  Loehneisen,  40  Neb.  37,  58 
N.  W.  535 ;  Chicago,  B.  &  Q.  R.  Co.  v.  Pollard,  53  Neb.  730,  74 
N.  W.  331 ;  Schwanenfeldt  v,  Chicago,  B.  &  Q.  R.  Co.,  80  Neb. 
790,  115  N.  W.  285.  The  defendant  argues  that  the  plaintiff 
had  a  clear  view  of  the  railway  track  many  feet  west  of  the 
crossing;  that  if  she  had  looked  westward  at  any  time  before 
stepping  upon  the  track  she  would  have  seen  the  train,  and  is 
guilty  of  contributory  negligence  because  she  did  not  look  at  a 
time  when  her  sense  of  sight  would  have  been  an  effective  means 
to  warn  her  of  her  peril.  Decisions  in  point  to  sustain  the  prop- 
osition have  been  cited,  but  they  do  not  appeal  to  us  as  sound. 
The  rule  seems  harsh,  and  practically  compels  the  individual  to 
insure  his  own  safety. 

In  Omaha,  N.  &  B.  H.  R.  Co.  v.  O'Donnell,  22  Neb.  475,  35 
N.  W.  235,  we  held  that  ordinarily  the  question  of  contributory 
negligence  in  cases  like  the  one  at  bar,  is  for  the  jury.  In  that 
case,  if  the  injured  traveler  had  looked  subsequent  to  his  first 
and  second  observations  and  while  yet  in  a  place  of  safety,  he 
<:ould  have  seen  the  approaching  train,  but  we  held  that  his  de- 
fault did  not,  as  a  matter  of  law,  convict  him  of  contributory 
negligence. 

In  Omaha  &  R.  V.  R.  Co.  v,  Talbot,  48  Neb.  627,  67  N.  W. 
599,  we  held  that  it  is  the  duty  of  a  traveler  upon  the  public 
highway  to  look  and  listen  while  advancing  towards  a  railway 
crossing,  and  if  he  fails  to  do  so  he  will  be  guilty  of  negligence 
barring  a  recovery,  even  though  the  carrier  was  negligent  in 
operating  the  train  with  which  he  collided.  In  that  case  the  man 
in  control  of  a  team  drove  onto  a  railway  crossing  without  look- 
ing or  listening,  and  had  not  looked  or  listened  while  traveling 
40  rods  just  before  coming  to  said  crossing. 

In  Chicago,  B.  &  Q.  R.  Co.  v.  Yost,  56  Neb.  439,  76  N.  W. 
901,  the  plaintiff,  a  section  hand,  had  been  injured  by  a  loco- 
motive following  a  gravel  train ;  he  stepped  off  the  railway  and 
down  an  embankment ;  before  returning  to  work  and  while  at 
the  foot  of  the  grade  he  looked  in  the  direction  from  whence 
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the  passing  train  had  come,  but  could  not  see  the  approaching 
engine  because  of  an  intervening  wing  fence;  thereafter  he  did 
not  look,  although  he  had  been  warned  by  his  superior  to  do 
sa  before  stepping  onto  the  track,  and  we  held  that  he  was  guilty 
of  contributory  negligence  as  a  matter  of  law.  The  case  is  re- 
ported on  a  second  appeal  in  61  Neb.  530,  85  N.  W.  516,  and  a 
statement  in  the  first  paragraph  of  the  syllabus,  might  if  consid- 
ered apart  from  the  facts  disclosed  in  the  opinion,  lead  an  indif- 
ferent observer  astray.  It  must  be  remembered  that  Yost  had  vio- 
lated a  positive  order  of  his  employer  made  to  secure  the  servant's 
safety.  It  is  competent  for  a  railway  company  to  make  a  rule 
of  that  nature  to  govern  the  conduct  of  its  employees,  but  it 
has  no  such  control  over  the  public.  The  power  to  compel  a  pe- 
destrian to  take  so  extreme  a  precaution  under  all  circumstances 
is  vested  in  the  Legislature,  and  it  has  not  spoken  upon  this 
subject.  The  court  did  not  hold  nor  intend  to  hold  in  the  Yost 
Case  that  all  pedestrians  without  regard  to  surrounding  cir- 
cumstances must,  just  before  stepping  onto  a  railway,  look  for 
trains,  or  in  default  thereof  be  convicted  of  contributory  neg- 
ligence as  a  matter  of  law.  The  facts  in  the  Yost  Case  clearly 
distinguish  it  from  the  case  at  bar  and  all  other  crossing  cases 
reported  in  this  jurisdiction.  It  does  not  rule  the  instant  case,, 
and  should  not  be  considered  as  authority  in  suits  between  a 
railway  company  and  persons  not  in  its  employ. 

At  the  time  the  first  appeal  in  the  Yost  Case  was  determined, 
the  opinion  in  Chicago,  B.  &  Q.  R.  Co.  v.  Pollard,  53  Neb.  730, 
74  N.  W.  331,  was  on  file,  and  no  attempt  was  made  to  repudiate 
the  principles  of  law  announced  in  the  Pollard  Case.  The  facts 
in  that  case  are  that  Pollard  was  driving  along  the  highway  and 
over  a  railway  crossing;  his  attention  was  challenged  by  a  pillar 
of  smoke  to  the  east  which  he  thought  indicated  the  presence  of 
a  train;  turning  from  a  consideration  of  the  smoke  just  as  his 
wagon  was  upon  the  crossing,  he  observed  a  train  approaching 
from  the  opposite  direction.  It  was  held  that  the  jury  should 
say  whether  he  was  negligent  or  not.  Mr.  Chief  Justice  Harri- 
son, speaking  for  the  court,  said :  "It  was  not  for  the  trial  court, 
and  is  not  for  this  court,  to  determine  and  say  as  a  matter  of 
law  at  just  what  exact  point  in  the  plaintiff's  approach  to  the 
railroad  he  should  have  looked  in  either  direction  on  the  track 
for  a  train,  or  just  at  what  instant  he  should  have  looked  in 
either  direction  for  the  same  purpose.  The  question  was,  did 
he,  under  his  surroundings  and  all  the  circumstances,  observe 
the  care  which  ordinarily  would  have  been  taken  by  a  prudent 
person?" 

The  plaintiff  had  crossed  defendant's  railway  at  Thirtieth 
street  several  times  before  the  accident.  She  testifies  that  she 
was  accustomed  when  traveling  from  the  south  to  stop  about 
35  feet  from  the  track  and  look  southwest  for  trains;  that  at 
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times  she   had  waited   for  trains  to  pass  before  aitempting  to 
cross  and  in  her  judgment  an  observation  made  at  said  point 
would  advise  her  of  an  approaching  train  so  that  she  could  pro- 
tect nerself ;  that  on  the  day  she  was  injured,  after  looking  east 
and  west  at  her  usual  point  of  observation,  she  heard  no  sounds 
to  indicate  an  oncoming  train ;  thought  it  was  safe  to  cross,  and 
continued  to  listen  for  and  to  think  about  the  train,  but  was  giv- 
ing attention  to  her  walking ;  she  was  heavy,  and  it  behooved  her 
to  notice  the  path  she  was  a  traveling.  Mrs.  Wallenburg  insists 
that  she  did  not  hear  or  see  the  defendant's  train  until  it  col- 
lided with  her.     The  evidence  is  uncontradicted  that  the  defend- 
ant's train  was  being  operated  at  a  rapid  and  an  unusual  rate 
of  speed,  and  that  the  highway  warning  was  not  given  as  it  ap- 
proached the  crossing  in  question.     Mrs.  Wallenburg  had  trav- 
eled about  half  way  between  the  southern  line  of  the  defendant's 
right  of  way  and  its  track,  at  the  time  she  last  looked  for  a 
train,  and  it  does  not  seem  to  us,  as  a  matter  of  law,  that  she 
should  be  chare^ed  with  the  duty  of  anticipating  that  the  defend- 
ant would  negligently  operate  its  train  without  warning  the  pub- 
lic by  sounding  the  locomotive  whistle  or  ringing  the  bell.    The 
law  does  not  arbitrarily  and  invariably  fix  the  distance  at  which 
the  plaintiff  should  have  commenced  to  look  and  listen  so  long 
as  she  did  so  at  a  sufficient  distance  to  enable  her  to  discover 
the   approach  of   a  train  and    avoid  injury   by  the   exercise  of 
reasonable  and  ordinary  care,  and  whether  she  did  exercise  that 
care  under  the  circumstances  of  this  case  is  a  question  for  the 
jury,  and  not  for   this  court  to  determine.     Schwanenfeldt  v. 
Chicago,  R.  &  Q.  R.  Co.,  80  Neb.  790,  115  N.  W.  285 ;  Moore  v. 
Chicago,  St.  P.  &  K.  C.  R.  Co..  102  Iowa,  595,  71  N.  W.  569; 
Nichols  ^'.  Chicago.  B.  &  Q.  R.  Co.,  44  Colo.  501,  98  Pac.  808: 
Boyd  V,  St.  Louis,  S.  W.  R.  Co.,  101  Tex.  411.  108  S.  W.  813; 
Farrell  v.  Erie  R.  Co..  138  Fed.  28,  29,  70  C.  C.  A.  396;  Olden- 
burg V.  New  York,  C.  &  H.  R.  Co.,  124  N.  Y.  414,  419,  26  N. 
E.  1021 ;  Greany  v.  Ivong  Island  R.  Co.,  101  N.  Y.  419,  5  N.  E. 
425 ;  Bonnell  v.  Delaware,  L.  &  W.  R.  Co.,  39  N.  J.  Law,  189. 
While  we  might  not  have  found  the  facts  as  did  the  jury,  the 
trial  court  properly  submitted  the  issues  to  the  triers  of  fact,  and 
in  our  opinion  there  is  sufficient  evidence  to  uphold  the  verdict. 
2.  Instruction  numbered  4,  requested  by  defendant,  was  prop- 
erly refused.     The  first  proposition  of  law  therein  stated  will 
apply  to  some  cases,  but  not  the  instant  one,  and  the  closing  par- 
agraph is  a  command  that  the  jury  shall  find  for  defendant.  In- 
struction numbered  5,  requested  by  defendant,  does  not  correctly 
state  the  law.     In  so  far  as  defendant  complains  because  the 
jury  were  not  told  in  so  many  words  that  a  pedestrian  in  ap- 
proaching a  railway  crossing  should  look  each  way  for  trains, 
it  maybe  said  that  the  court  in  the  fi  fth  para^fraph  of  its  charge 
said :  "It  was  likewise  the  duty  of  the  plaintiff  before  going  upon 


Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S         347 

Wallenburg  v,  Missoari  Pac.  Ry.  Co 

the  track  of  defendant  to  look  and  listen  for  the  approach  of  an 
engine  or  train,  and  to  observe  such  reasonable  precaution  be- 
fore attempting  to  cross  the  track  as  an  ordinarily  prudent  man, 
under  the  same  or  like  circumstances,  would  have  observed." 
There  is  nothing  in  the  record  tending  to  prove  that  plaintiff 
looked  to  the  east  and  not  to  the  west,  but  the  proof  is  that  she 
looked  in  the  direction  of  the  approaching  train,  so  that  the  fail- 
ure of  the  court  to  use  the  word  "each,"  or  its  equivalent,  in  its 
instructions  did  not  prejudice  defendant.  Instruction  numbered 
8,  requested  by  defendant,  was  properly  refused ;  it  is  not  appli- 
cable to  the  evidence.  Instruction  numbered  11,  requested  by 
defendant,  may  be  correct  as  an  abstract  principle  of  law,  but, 
in  the  light  of  the  evidence  adduced,  was  unnecessary.  The 
evidence  does  not  tend  to  support  the  last  clear  chance  doctrine, 
and  the  court's  instructions  did  •not  present  any  phase  of  that 
theory  to  the  jury,  hence  it  was  proper  to  refuse  the  instruction 
last  referred  to.  Instruction  numbered  13,  requested  by  defend- 
ant, purports  to  state  the  evidence  in  some  particulars ;  it  is  not 
entirely  accurate,  is  argumentative,  and  was  properly  refused. 
Instruction  numbered  16,  requested  by  defendant,  states  a  rule 
of  law  in  conflict  w4th  that  announced  in  Chicago,  B.  &  Q.  R. 
Co.  V.  Pollard,  supra,  and  invades  the  province  of  the  jury.  The 
special  findings  do  not  contiol  the  general  verdict.  The  situation 
in  this  case  upon  the  point  considered  is  very  much  like  the  one 
created  in  Kafka  z\  Union  Stock  Yards  Co.,  78  Neb.  140,  110 
X.  W.  672. 

3.  The  recovery  is  moderate,  the  nature  and  extent  of  plain- 
tiff's injuries  being  considered.  There  is  no  suggestion  in  the 
brief  that  errors  were  committed  in  admitting  or  rejecting  evi- 
dence, and  the  charge  to  the  jury  is  fair  and  dispassionate. 

The  judgment  of  the  district  court,  therefore,  is  affirmed. 
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Thompson  v.  Southern  Ry.  Co.  et  al. 

(Supreme  Court  of  Georgia,  April  18,  1910.) 
[67  S.  E.  Rep.  939.] 

Railroads — Accident  at  Crossing — Contributory  Negligence— Effect 

— Where  a  watchman  is  employed  by  one  railroad  company  to  watch 
all  trains  passing  over  a  public  crossing,  and  to  give  warning  of  their 
approach,  and  he  temporarily  engages  in  an  act  not  shown  to  be  es- 
sential to  the  discharge  of  his  duty,  and  fails  to  watch  for  trains,  and 
by  reason  thereof  he  is  struck  and  injured  by  an  engine  of  another 
railroad  company  lawfully  using  the  track  of  his  employer,  the  other 
company  is  not  liable  in  damages  for  the  injury,  though  its  servants 
in  charge  of  the  engine  may  havejbeen  running  the  same  at  a  greater 
speed  than  that  allowed  by  a  municipal  ordinance. 
(Syllabus  by  the  Court.) 

Error  from  Superior  Court,  Fulton  County;  W.  D.  Ellis, 
Judge. 

Action  by  Mattie  Thompson  against  the  Southern  Railway 
Company  and  others.  Judgment  for  defendants,  and  plaintiff 
brings  error.    Affirmed. 

A.  H.  Davis,  for  plaintifT  in  error. 

McDofiiel,  Alston  &  Black,  for  defendants  in  error. 

Evans,  P.  J.  Mrs.  Mattie  Thompson,  the  widow  of  James 
Thompson,  sued  the  Southern  Railway  Company  to  recover 
damages  for  the  alleged  wrongful  death  of  her  husband.  The 
court  granted  a  nonsuit,  and  she  brings  error. 

The  evidence  adduced  by  the  plaintiff  made  substantially  this 
case :  Johns  street,  a  public  street  in  the  city  of  Atlanta,  was  tra- 
versed by  five  railroad  tracks ;  the  two  outer  tracks  on  each  side 
being  the  main  lines,  respectively,  of  the  Western  &  Atlantic 
Railroad  and  the  Southern  Railway  Companies.  The  middle 
track  was  the  switching  track  of  the  Western  &  Atlantic  Rail- 
road Company,  and  was  known  as  the  "old  exposition"  track. 
The  deceased  was  employed  by  the  Western  &  Atlantic  Rail- 
road Company  as  a  day  watchman  at  the  Johns  street  crossing. 
It  was  his  duty  to  watch  the  crossing,  and  to  look  out  for  trains 
and  pedestrians  using  the  crossing.  About  dark  on  the  18th 
day  of  February,  1906,  and  a  few  minutes  before  he  was  to  go 
off  duty,  a  switch  engine  of  the  Southern  Railway  Company 
passed  over  the  old  exposition  switch  track.  When  the  switch 
engine  had  passed  Johns  street,  the  watchman  began  to  work 
around  a  fire  with  a  shovel.  He  was  accustomed  to  keep  up 
a  fire  on  cold,  rainy  days.  He  was  busy  with  his  fire,  and  not 
looking  out  for  trains,  when  the  switch  engine  of  the  defendant 
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company,  which  last  passed,  came  back  over  the  old  exposition 
track,  running  at  the  rate  of  10  or  15  miles  an  hour,  striking 
him,  and  inflicting  injuries  from  which  he  died.  The  day  was 
cold  and  rainy,  and  the  place  where  the  watchman  was  hit  was 
just  beyond  and  within  two  feet  of  the  edge  of  the  crossing.  The 
headlight  on  the  switch  engine  had  not  been  lighted,  nor  was 
there  any  bell  rung  on  the  engine,  nor  did  the  engineer  check 
the  speed  of  the  engine  while  approaching  the  crossing.  The 
ordinance  of  the  city  of  Atlanta  forbade,  under  a  penalty,  the 
running  of  trains  within  the  city  Hmits  at  a  speed  greater  than 
6  miles  per  hour. 

The  husband  of  the  plaint^'ff  was  employed  as  a  watchman  by 
the  Western  &  Atlantic  Railroad  Company.  His  employment 
as  a  watchman  was  a  recognition,  both  by  his  employer  and 
himself,  that  the  place  where  he  was  to  watch  was  one  of  dan- 
ger, requiring  a  constant  lookout  for  the  approach  of  moving 
trains.  Many  trains  daily  crossed  at  that  place,  arid  it  was  his 
dut)'  as  watchman  to  maintain  a  strict  watch  as  to  the  moving  of 
trains  at  this  point.  The  defendant  railroad  company  was  us- 
ing the  switching  track  of  the  Western  &  Atlantic  Railroad 
Company;  and,  as  the  contrary  does  not  appear,  we  cannot  as- 
sume that  such  act  was  without  its  permission.  The  plaintiff's 
husband,  al  the  time  he  was  struck  by  the  engine  of  the  defend- 
ant company,  running  on  the  track  of  his  employer,  was  inat- 
tentive and  neglectful  of  his  duty  to  watch  the  track  of  his 
employer  fbr  approaching  trains.  His  whole  attention  was 
given  to  a  fire  near  the  track  and  the  street,  and  while  thus  en- 
grossed he  was  struck  by  an  engine  which  had  but  a  few  min- 
utes before  passed  over  the  crossing.  The  testimony  does  not 
disclose  who  built  the  fire,  or  whether  the  plaintiff's  husband 
was  mending  or  extinguishing  it.  It  was  a  cold  day,  and  most 
probably  he  had  built  it  for  his  own  comfort.  Be  that  as  it  may, 
there  is  nothing  in  the  record  to  show  that  his  engagement  with 
the  fire  was  of  such  an  engrossing  and  imperative  nature  as  to 
excuse  his  neglect  of  duty  in  watching  out  for  trains.  He  was 
stationed  there  to  look  out  for  trains,  and  by  turning  aside  from 
this  duty  he  Aroluntarily  placed  himself  in  a  position  of  peril, 
and  his  own  negligence  proximately  contributed  to  his  fatal  in- 
jury. It  is  true  that  the  railroad  company  may  have  been  neg- 
ligent in  violating  the  speed  ordinance  of  the  city  of  Atlanta, 
and  in  failing  to  observe  the  requirement  of  the  public  crossing 
law  (Civ.  Code,  §  2224)  ;  yet  these  acts  of  negligence  related 
to  the  running  of  the  trains  which  the  plaintiff's  husband  was 
employed  to  watch.  If  he  had  performed  his  duty  as  watch- 
man, he  could  have  observed  the  approach  of  the  engine,  even 
though  it  was  running  faster  than  the  rate  of  speed  limited  by 
the  municipal  ordinance,  and  though  the  engineer  failed  to  check 
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the  engine  as  required  by  Civ.  Code,  §  2224.  It  was  his  own 
negligence  which  contributed  to  his  fatal  injury,  and  was  the 
proximate  cause  thereof.  Central  R.  Co.  v.  Smith,  78  Ga.  694, 
3  S.  E.  397. 

Judgment  affirmed.     All  the  Justices  concur. 


McCormick  v.  Ottumwa  Ry.  &  Light  Co. 

(Supreme  Court  of  Iowa,  Feb.  17,  1910.) 
[124  N.  W.  Rep.  889.] 

Street  Railroads — Injuries  to  Travelers — Negligence — Question  for 
Jury. — In  an  action  for  injuries  to  plaintiff,  by  a  street  car  striking 
his  buggy  from  the  rear,  evidence  held  to  require  submission  of  the 
motorman's  negligence  to  the  jury. 

Street  Railroads — Injuries  to  Travelers — Contributory  Negligence 
— Care  Required.* — While  the  care  required  of  one  about  to  cross  a 
street  railway  track  along  which  he  is  traveling  is  practically  the  same 
as  where  he  is  about  to  cross  a  steam  railway  cossing,  it  is  generally 
held  that  the  rule  of  "stop,  look,  and  listen"  does  not  apply  with  the 
same  force. 

Street  Railroads — Injuries  to  Travelers — Contributory  Negligence. 
— Plaintiff,  a  farmer,  whose  eyesight  and  hearing  were  both  defective, 
started  to  drive  his  team  across  a  street  railroad  track  in  the  middle  of 
a  block,  when  he  was  struck  and  injured  by  a  car  approaching  from 
the  rear.  He  had  traveled  on  such  street  from  900  to  1,000  feet  with- 
out looking  or  listening  for  a  car  approaching  from  the  rear,  and  his 
only  excuse  for  not  doing  so  was  that  he  thought  there  was  but  one 
car  on  the  line,  and  he  saw  this  approaching  from  the  opposite  direc- 
tion.   It  was  not  unusual,  however,  for  defendant  to  operate  two  cars 

on  the  line,  especially  on  Sundays  and  circus  days,  as  was  the  day  of 
the  accident,  and  at  the  time  plaintiff  was  struck  the  car  which  he  saw 
approaching  was  about  to  take  a  switch  directly  in  front  of  plaintiff, 
in  order  that  the  other  car  might  pass.  Held,  that  plaintiff  was  negli- 
gent as  a  matter  of  law. 

Street  Railroads — Injuries  to  Travelers — Contributory  Negligence 
— Last  Clear  Chance.f — Plaintiffs  negligence  having  extended  op  to 
the  very  time  of  the  accident,  and  it  appearing  that  the  motorman,  on 
discovering  plaintiff's  peril,  used  every  appliance  possible,  and  stopped 

*See  foot-note  of  second  preceding  case. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  "last  clear 
chance  doctrine,"  see  second  foot-note  of  Powers  v.  Des  Moines  City 
Ry.  Co.  (Iowa),  34  R.  R.  R.  597,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  597; 
first  foot-note  of  Bourrett  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  34  R.  R.  R* 
284,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  284;  fourth  foot-note  of  Norfolk, 
etc..  Co.  V.  Forrest's  Adm'x  (Va.),  33  R.  R.  R.  472,  56  Am.  &  Eng.  R. 
Cas.,  N.  S.,  472. 
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the  car  as  soon  as  possible,  plaintiff  could  not  recover  under  the  last 
clear  chance  rule,  on  the  theory  that  the  motorman*s  negligence  in 
failing  to  discover  plaintiffs  peril  before  he  did  was  the  proximate 
cause  of  the  accident,  since  on  this  theory  the  negligence  of  both  par- 
ties would  be  concurrent,  precluding  the  application  of  the  rule. 

Appeal  from  District  Court,  Wapello  County;  M.  A.  Roberts, 
Judge, 

Action  at  law  to  recover  damages  for  injuries  received  by 
plaintiff  in  a  collision  with  a  street  car  owned  and  operated  by 
defendant  upon  a  street  in  the  city  of  Ottumwa.  At  the  conclu- 
sion of  the  testimony  the  trial  court  directed  a  jury  which  had 
been  impaneled  for  the  trial  of  the  case  to  return  a  verdict  for 
defendant,  which  was  accordingly  done,  and  plaintiff  appeals. 
Affirmed. 

Steck,  Dougherty  &r  Steck,  for  appellant. 
McNett  &  McNett,  for  appellee. 

Deemer,  C.  J.  While  driving  along  what  is  known  as  North 
Court  street  in  the  city  of  Ottumwa  in  a  single-seated  buggy, 
with  a  single  horse,  the  said  buggy  was  struck  by  one  of  de- 
fendant's motor  cars  approaching  plaintiff  from  the  rear,  throw- 
ing him  to  the  ground,  and  producing  the  injuries  of  which  he 
complains.  As  the  exact  negligence  claimed  is  a  material  in- 
quiry in  the  case,  we  quote  the  following  from  the  petition: 
"Plaintiff  avers  that  said  injuries  were  caused  entirely  by  and 
through  the  fault  and  negligence  of  defendant  company,  its  au- 
thorized agents,  and  employees,  in  that  at  said  time  defendant's 
car  was  running  at  a  high  and  dangerous  and  unlawful  rate  of 
speed,  to  wit,  at  the  rate  of  12  to  15  miles  per  hour,  in  violation 
of  the  ordinance  of  the  said  city  of  Ottumwa ;  that  plaintiff,  as 
well  as  the  obstruction  to  plaintiff's  continued  passage  on  that 
side  of  the  defendant's  track  on  the  said  public  street,  was  for 
blocks,  in  plain  view  of  the  motorman  operating  the  said  car,  as 
also  the  fact  that  the  top  of  plaintiff's  buggy  obscured  the  view 
of  plaintiff  to  defendant's  car  coming  on  him  from  the  rear, 
notwithstanding  which  the  defendant's  employees  continued  to 
run  the  car  at  the  rate  of  speed  aforesaid  without  seeing  plain- 
tiff, who  was  in  plain  view,  and  without  having  the  car  under 
control  so  as  to  avert  the  injury,  as  defendant  was  bound  and 
required  so  to  do  and  have,  and  failing  to  ring  the  gong  or  give 
to  plaintiff  any  warning  or  notice  whatever  of  the  coming  of  said 
car,  and,  thus  running  and  operating  the  said  car,  did  carelessly 
and  negligently  without  knowledge  of  plaintiff  run  on  and 
against  plaintiff  and  his  buggy,  wherefore  and  whereby  plaintiff 
was  injured  as  herein  claimed." 

Plaintiff's  version  of  the  affair  as  given  on  the  witness  stand 
>s  substantially  as  follows:     He  is  a  farmer  living  some  dis- 
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tance  north  of  the  city  of  Ottumwa.  He  came  into  the  city  on 
the  morning  of  July  28,  1906,  there  being  a  circus  in  the  town 
that  day,  and  about  6 :30  in  the  evening  he  started  for  his  home. 
After  getting  his  horse  and  vehicle  he  came  onto  what  is  known 
as  North  Court  street,  at  its  intersection  with  Washington. 
Reaching  Court  he  turned  and  drove  north  on  the  east  side 
thereof,  passing  its  intersections  with  what  is  known  as  Marion, 
Lincoln  avenue,  and  Ottumwa  street,  respectively,  and  was  ap- 
proaching the  junction  with  Maple  avenue  when  he  was  strudc 
by  defendant's  car  coming  from  the  south.  He  testified  that 
when  he  first  came  into  Court  street  he  looked  both  ways  for 
a  car  and  saw  none  in  either  direction.  He  claims  that  as  he 
approached  Maple  avenue  he  saw  a  car  coming  from  the  north 
and  approaching  him,  and  that  he  also  noticed  a  wagon  standing 
in  front  of  a  store  on  the  southeast  comer  of  Court  street  and 
Maple  avenue,  and,  believing  that  there  was  not  room  for  him 
to  pass  between  this  wagon  and  the  coming  car,  he  pulled  aaoss 
the  street  car  track  toward  the  west,  and  was  struck  by  a  cai 
coming  from  the  south.  It  appears  that  regularly  there  was  but 
one  car  which  ran  along  this  street,  and  that  the  one  which 
struck  plaintiff's  buggy  was  an  extra  put  on  to  accommodate  the 
circus-day  crowd.  There  was  also  testimony  from  which  a  jury 
may  have  found  that  the  nprth-bound  car  gave  no  alarm  and 
sounded  no  gong  or  whistle,  although  the  testimony  on  tliis  prop- 
osition is  in  sharp  conflict.  There  is  also  a  conflict  in  the  testi- 
mony as  to  the  speed  at  which  the  car  was  being  run.  Taking 
that  version  most  favorable  to  plaintiff,  we  must  assume  that 
it  was  going  somewhat  faster  than  six  miles  per  hour  just  be- 
fore it  struck  the  plaintiff's  rig.  Giving  to  the  testimony,  as 
we  must,  its  most  favorable  aspect  for  plaintiff,  w^e  are  con; 
strained  to  hold  that  there  was  enough  evidence  of  defendant's 
negligence  as  charged  to  take  the  case  to  the  jury. 

2.  It  also  appears  from  the  testimony  that  plaintiff's  eyesight 
and  hearing  are  both  defective,  that  he  did  not,  after  coming  into 
Court  street,  look  to  the  rear  and  south  again  until  he  was 
struck  by  the  car,  and  that  he  traveled  north  from  900  to  1,000 
feet  after  getting  onto  Court  street.  Had  he  looked  back  at  or 
near  the  point  where  he  was  struck  he  could  have  seen  a  car  for 
a  distance  of  at  least  900  feet.  He  was  not  struck  at  a  street  cross- 
ing but  at  a  point  between  Ottumwa  street  and  Maple  avenue, 
and  had  he  continued  driving  north  on  the  east  side  of  the  street 
railway  track  he  would  have  been  in  no  danger  from  either  car. 
The  car  going  south  was  approaching  a  side  track,  which  it 
took,  or  was  to  take,  to  allow  the  north-bound  one  to  pass,  and 
was  running  slowly  toward  the  south  when  the  collision  oc- 
curred. The  distance  from  Washington  street,  where  plaintiff 
turned  onto  Court,  to  the  intersection  of  Court  with  Maple 
avenue  was  approximately  1,000  feet.     Plaintiff  was  perfectly 
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familiar  with  the  street,  having  traveled  the  same  as  he  said 
40  times  a  year,  and  had  frequently  passed  street  cars  thereon. 
He  knew  of  the  switch,  and  according  to  the  testimony  must 
have  driven  north  on  Court  street,  and  on  the  east  side  thereof, 
for  nearly  900  feet  before  he  drove  upon  the  street  car  tracks^ 
and  was  struck  by  the  car.  It  is  conceded  that  from  the  time  he 
reached  Court  street  until  he  was  struck  by  the  car  he  did  not 
look  back  to  see  if  a  car  was  coming,  nor  did  he  listen  or  take 
any  of  the  usual  precautions  before  going  upon  the  track.  He 
saw  the  south-bound  car  approaching  the  siding,  which  to  our 
minds  is  a  material  circumstance,  and,  without  looking  to  the 
rear,  suddenly  drove  upon  the  street  car  track  and  was  struck 
by  the  north-bound  car.  We  here  quote  from  plaintiff's  testi- 
mony the  following:  "Q.  You  say  when  you  crossed  Washing- 
ton street  you  looked?  A.  I  looked  both  ways.  Q.  And  from 
that  time  until  the  accident  happened  did  not  look  back?  A. 
No,  sir.  Q.  Did  you  look  back  at  any  time?  A.  No,  not  back. 
Q.  Now,  I  want  you  to  answer  this  question,  did  you,  after  you 
got  onto  Court  street  from  Washington  street,  while  you  were 
going  north,  try  or  attempt  to  look  back  to  ascertain  whether 
there  was  any  car  coming  from  the  south  until  a  very  few  sec- 
onds before  the  accident?  Answer  that  by  'Yes'  or  'No.'  A. 
No." 

As  heretofore  stated  there  was,  according  to  some  of  the  testi- 
mony a  wagon  standing  in  front  of  a  grocery  store  at  the  south- 
cast  comer  of  Court  street  and  Maple  avenue,  and  plaintiff 
claims  that  to  pass  around  this  wagon  he  pulled  toward  the 
street  car  track,  intending  to  cross  over  and  let  the  south-bound 
car  pass  him.  He  must  have  attempted  to  cross  the  track  some- 
thing like  100  feet  south  of  the  wagon,  which  he  claims  was  so 
situated  as  to  prevent  his  passing  between  the  wagon  and  a 
street  car  should  it  come  along  while  he  was  attempting  to  pass 
the  wagon.  The  excuse  offered  by  plaintiff  for  his  failure  to 
look  back  or  listen  before  going  upon  the  track  is  that  he 
thought  there  was  but  one  car  upon  the  line,  and  because  he  saw 
the  one  approaching  the  switch,  coming  from  the  north,  he  in- 
ferred that  this  was  the  only  car  upon  the  line,  and  that  there 
could  not  be  another  coming  from  the  south.  The  testimony 
shows,  however,  that  it  was  not  unusual  to  run  two  cars  on  this 
hne.  The  exact  testimony  upon  this  point  is  that  whenever 
l^rge  crowds  of  people  were  moving,  such  as  Sundays  and 
circus  days,  two  cars  were  run  upon  this  line.  The  presence  of 
the  switch  which  the  south-bound  car  was  approaching  was 
notice  to  plaintiff  that  there  was  or  might  be  use  for  it,  and  as 
no  other  use  could  be  suggested  under  the  record  than  for  the 
passing  of  cars,  this  fact  is  a  most  material  circumstance  to  be  , 
considered  in  disposing  of  the  case. 

Plaintiff's  account  as  to  how  the  accident  occurred  we  state  as 
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it  appears  in  the  record:  "About  100  feet  from  where  this 
wagon  was  I  started  to  cross  the  track,  as  I  could  not  go  be- 
tween the  wagon  and  the  car  track.  I  started  in  an  angling' 
way  for  about  30  feet.  *  *  *  The  street  was  paved.  I 
was  driving  along  about  6  feet  from  the  track  until  I  got  within 
30  feet  of  where  I  was  struck,  and  started  angling  across  the 
track.  *  *  *  I  was  about  6  feet  from  the  rail  before  I 
commenced  drawing  in  the  30  feet  from  the  place  of  th^  acci- 
dent. *  *  *  After  I  crossed  the  track  at  Washington  street 
I  looked  both  ways ;  there  was  a  turnout  beyond  Maple  avenue. 
That's  where  the  team  was  standing.  Car  going  north  passed 
the  car  going  south  there.  After  I  got  to  Court  street  I  ob- 
served a  car  coming  south  on  Court  street,  after  I  got  to  the 
top  of  the  hill.  I  was  about  halfway  from  top  of  the  hill  to 
the  place  of  the  accident  when  I  saw  the  car.  Traveled  slow 
trot  on  Court  street.  *  *  *  I  saw  a  car  coming  south  just 
north  of  the  switch  a  little  piece.  The  car  had  not  stopped  that 
I  knew  of  it.  The  car  was  not  stopped  on  the  switch  that  I 
saw.  The  car  was  right  on  me  before  I  saw  it.  It  struck  the 
left  hind  wheel  of  my  buggy.  *  *  *  Did  not  look  back  for 
car  after  going  on  Court  street.  The  buggy  top  was  too  high, 
and  I  was  looking  ahead  at  that  car  when  I  saw  it.  Q.  Well, 
you  say  when  you  got  onto  the  car  track,  at  any  rate  the  car 
was  on  you  ?  A.  Yes,  sir.  Q.  I  believe  you  said  not  over  15  or 
20  feet  from —  How  many  feet  was  the  car  from  you  when  you 
got  onto  the  track?  A.  Well,  I  do  not  know.  Q.  Well,  you  have 
said  to  the  jury  that  it  seemed  to  be  right  on  you,  how  many 
feet  would  you  say  it  was  away  from  you,  10  or  15  feet  away? 
A.  It  looked  to  me  like  it  was  only  2  or  3  feet" 

This  testimony  convinces  us  that  plaintiff  was,  as  a  matter 
of  law,  guilty  of  contributory  negligence.  His  eyesight  was 
bad,  and  his  hearing  defective.  He  did  not,  before  attempting 
to  cross  the  track,  take  any  of  the  usual  precautions  for  his 
own  safety;  he  neither  looked  nor  listened,  and  his  only  excuse 
for  not  doing  so  is,  that,  as  there  was  a  car  approaching  the 
switch  from  the  north,  he  thought  there  could  be  no  other  from 
the  south.  The  presence  of  the  switch  was,  however,  notice  to 
him  that  another  car  might  be  approaching  from  the  south,  and 
surely  called  for  some  vigilance  on  his  part.  Now  while  the 
"degree  of  care"  required  of  one  who  is  about  to  cross  a  street 
railway  track  along  which  he  is  traveling  is  practically  the  same 
as  where  (me  is  about  to  cross  a  steam  railway  crossing,  yet  it 
is  quite  generally  held  that,  on  account  of  the  methods  of  op- 
erating and  the  measure  of  control  which  the  street  railway  has 
over  its  cars  and  trains  being  so  different  from  that  which  ob- 
tains in  the  management  of  steam  railways,  what  would  con- 
stitute ordinary  and  reasonable  care  in  the  one  case  would  not 
in  the  other;  that  is  to  say,  the  strict  rule  as  to  stopping,  look- 
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mng,  and  listening  does  not  apply  with  the  same  force  where  one 
is  about  to  cross  a  street  railway  track  as  where  one  is  approach- 
ing, and  is  about  to  cross,  a  steam  railway  track.  See  Orr  v. 
R.  R.  Co.,  94  Iowa,  426,  62  N.  W.  851;  Perjue  v.  Light  &  Gas 
Co.,  131  Iowa,  710,  109  N.  W.  280;  Beem  v.  R.  R.  Co.,  104 
Iowa,  565,  73  N.  W.  1045;  Barry  v.  R.  R.  Co.,  119  Iowa,  62,  93 
N.  W.  68, 95  N.  W.  229;  Doherty  v,  R.  R  Co.,  137  Iowa,  364,  114 
N.  W.  183;  Doran  v.  R.  R.  Co.,  117  Iowa,  447,  90  N.  W.  815.  Yet 
it  has  never  been  held  that  one  may  heedlessly  and  without  giv- 
ing attention  to  his  surroundings  drive  upon  a  street"  railway 
track.  He  is  bound  to  the  use  of  ordinary  and  reasonable  care 
on  his  part.  It  has  frequently  been  held,  and  the  authorities  are 
practically  unanimous  on  the  proposition,  that  if  the  driver  of  a 
buggy  or  wagon  drives  upon  a  street  railway  track  at  a  place 
other  than  a  street  crossing  without  looking  for  approaching 
cars  or  taking  any  other  precautions  for  his  own  safety,  he  is 
guilty  of  contributor^'  negligence  as  a  matter  of  law,  and  cannot 
recover,  even  though  the  car  be  driven  at  an  excessive  rate  of 
speed,  unless  the  facts  shown  bring  the  case  within  the  doctrine 
of  what  is  known  as  the  "last  clear  chance."  Highland  Co.  v. 
Sampson,  91  Ala.  560,  8  South.  778,  s.  c.  112  Ala.  425,  20 
South.  566;  Citizens'  R.  R.  v,  Helvie,  22  Ind.  App.  515,  53  N. 
E.  191;  Hurley  v.  West  End.  Co.,  180  Mass.  370,  62  N.  E.  263; 
Wood  V.  City  Ry.  Co.,  52  Mich.  402,  18  N.  W.  124,  50  Am. 
Rep.  259;  Wosika  v.  City  Ry.  Co.,  80  Minn.  364,  83  N.  W.  386; 
Carson  v.  Ry.  Co.,  147  Pa.  219,  23  Atl.  369,  15  L.  R.  A.  257,  30 
Am.  St.  Rep.  727;  Beerman  v,  Ry.  Co.,  24  R.  I.  275,  52  Atl. 
1090;  Bums  v,  St.  Ry.  Co.,  66  Kan.  1^,  71  Pac.  244;  Lockwood  v. 
Ry.  Co.,  92  Wis.  97,  65  N.  W.  866.  And  it  is  also  the  general 
rule  that  if  the  driver's  view  be  obstructed  on  account  of  the 
construction  of  his  vehicle,  or  by  reason  of  its  load,  the  case  is 
still  stronger  against  him.  Omslaer  v.  Traction  Co.,  168  Pa. 
519,  32  Atl.  50,  47  Am.  St.  Rep.  901 ;  Kelly  z/.  St.  Ry.  Co.,  175 
Mass.  331,  56  N.  E.  285;  Solatinow  v,  St.  Ry.  Co.,  70  N.  J. 
Law,  154,  56  Atl.  235;  Helber  v.  St.  Ry.,  22  Wash.  319,  61  Pac. 
40;  Boerth  v.  Ry.  Co.,  87  Wis.  288,  58  N.  W.  376.  These  rules 
are  generally  held  to  apply,  although,  perhaps,  not  with  the  same 
d^ec  of  strictness,  to  tars  coming  from  the  rear.  Adolph  v. 
R.  R.,  76  N.  Y.  530;  Kupferschmid  v,  Ry.  Co.,  70  Mo.  App. 
438;  Cawley  v.  Ry.  Co.,  106  Wis.  239,  82  N.  W.  197;  U.  P. 
Co.  v.  St.  Ry.  Co.,  4  Neb.  (Unof.)  396,  94  N.  W.  533. 

NW  it  will  be  noticed  from  the  foregoing  recitation  of  facts 
that  plaintiff  drove  upon  and  across  the  track  where  he  was 
struck  without  looking  back  to  ascertain  whether  or  not  there 
was  a  car  coming  from  the  south,  without  listening  and  without 
taking  any  precautions  whatever  to  know  if  there  was  a  car 
coming  from  that  direction.  His  excuse,  which  has  heretofore 
been  stated,  is  not  sufficient  to  relieve  him  from  his  failure  to 
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exercise  some  care  to  protect  himself  from  injury  from  an  ap- 
proaching car.  He  had  driven  along  the  street  parallel  with  the 
street  car  track  for  from  900  to  1,000  feet  without  looking  back 
or  listening  to  see  or  to  know  whether  or  not  a  car  was  coming 
from  that  direction.  The  fact  that  the  car  coming  from  the 
north  was  evidently  going  upon  the  switch  was  sufficient  to 
suggest  that  there  might  be  another  car  coming  from  the  south. 
In  view  of  this  record  we  are  united  in  the  conclusion  that 
plaintiff  by  his  own  negligence  contributed  to  the  injury  of 
which  he  complains.  The  following  cases  from  other  states  are 
clearly  in  point  upon  this  proposition :  Davidson  v.  Tramway 
Co.,  4  Colo.  App.  283,  35  Pac.  920;  McClellan  v.  Electric  Ry. 
Co.,  110  Wis.  326,  85  N.  W.  1018;  McGauley  v.  Transit  Co., 
179  Mo.  583,  79  S.  W.  461 ;  Stafford  v.  Ry.  Co.,  110  Wis.  331, 
85  N.  W.  1036;  Fritz  v.  St.  Ry.  Co.,  105  Mich.  50,  62  N.  W, 
1007;  Blakeslee  v.  Consolidated  St.  Ry.  Co..  105  Mich.  462,63 
N.  W.  401.  Our  conclusions  also  find  support  in  Ames  i\ 
Transit  Co.,  120  Iowa,  640,  95  N.  W.  161;  Beem  v.  Electric 
Co.,  104  Iowa,  563,  73  N.  W.  1045.  So  much  upon  the  question 
of  contributory  negligence. 

3.  Counsel  insist  that  the  case  involves  the  doctrine  of  what 
is  now  generally  known  as  "the  last  clear  chance,'*  and  that, 
notwithstanding  plaintiff's  negligence,  he  is  entitled  to  recover, 
for  the  reason  that  such  negligence  was  not  the  proximate  cause 
of  the  injury,  and  is  no  defense  to  an  action  based  upon  the 
negligence  of  the  motorneer  of  the  car  after  he  knew,  or  might 
have  known,  of  plaintiff's  negligence.  This  rule  is  easily  stated, 
but  in  its  application  many  difficult  and  troublesome  questions 
arise.  The  general  statement  of  the  doctrine  is  as  follows: 
"The  party  who  has  the  last  opportunity  of  avoiding  an  acci- 
dent is  not  excused  by  the  negligence  of  any  one  else.  His 
negligence  and  not  that  of  the  one  first  in  fault  is  the  proximate 
cause  of  the  injury."  Again  it  has  been  stated  in  this  way: 
"Where  both  parties  are  negligent,  the  one  that  has  the  last 
clear  opportunity  to  avoid  the  accident,  notwithstanding  the 
negligence  of  the  other,  is  solely  responsible  for  it;  his  negli- 
gence being  deemed  the  direct  and  proximate  cause  of  it."  Tlie 
rule  is  bottomed  sometimes  upon  one  proposition,  and  some- 
times upon  another,  and  sometimes  upon  both.  The  first  is  that 
in  such  cases  defendant's  negligence,  instead  of  being  concur- 
rent, is  the  sole  and  proximate  cause  of  the  injury,  and  the  other 
is  that  plaintiff's  negligence  is  no  defense  to  wanton  or  willful 
negligence.  When  bottomed  solely  upon  the  last  proposition, 
to  wit,  wantonness  or  willfulness,  it  is  apparent  that  something 
more  than  the  want  of  ordinary  care  is  necessary.  The  injury' 
must  either  be  willful  or,  as  said  in  some  cases,  be  due  to  such 
gross  negligence  as  that  wantonness  or  willfulness  may  be  in- 
ferred.    When  bottomed  upon  the  former  proposition — that  is 
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to  say,  upon  the  doctrine  that  defendant's  negligence,  being  last 
in  point  of  time,  is  the  proximate,  and  plaintiff's  precedent  neg- 
ligence the  remote,  cause — neither  wantonness  nor  willfulness 
ncr  their  equivalent  need  be  shown.  But  it  must  appear  in  such 
cases  that  plaintiff's  and  defendant's  negligence  are  not  concur- 
rent in  point,  of  time.  If  concurrent  in  this  sense  then  there 
can  be  no  recovery,  save  where  the  rule  of  comparative  negli- 
gence obtains. 

We  have  adopted  the  last  fair  chance  doctrine  for  this  state, 
and  have   planted    it   upon   the   proposition,    as   originally    an- 
nounced, that  he  who  has  the  last  opportunity  of  avoiding  an 
accident  is  not  excused  by  the  negligence  of  any  one  else;  his 
negligence  being  deemed  the  approximate  cause  of  the  injury. 
In  the  application  of  this  rule  we  have  held  that  if  plaintiff's 
negUgence  concurs  in  point  of  time  with  that  of  the  defendant, 
then,  in  the   absence   of   proof   of   wantonness   or  willfulness, 
plaintiff  cannbt  recover.     For  example,  if  a  motorneer  sees  one 
upon  a  railway  track  and  in  a  position  of  peril,  and  does  noth- 
ing to  stop  his  car  so  as  to  avoid,  injury,  which  he  might  have 
done  had  he  exercised  the  care  required  of  him,  it  is  no  defense 
to  an  action  against  him,  by  the  injured  party,  that  he  (the  party 
injured)  was  guilty  of  negligence  in  going  upon  the  track.     On 
the  other  hand,  if  one  goes  upon  a  track  ahead  of  a  moving  car, 
and  continues  to  travel  thereon  without  taking  any  precaution 
for  his  own  safety,  and  his  negligence  continues  down  to  the 
very  time  he  is  struck  by  a  moving  car,  he  cannot  recover,  un- 
less he  shows  that  the  employee 'in  charge  of  the  car  saw  him 
and  knew,  or,  as  some  of  the  cases  put  it,  should  have  seen  him 
and  knew  or  should  have  known  that  he  was  in  a  place  of  peril. 
Ordinarily,  however,  if  the  employee  does  not  see  one  who  has 
negligently  gone  upon  the  track  in  front  of  his  car,  his  negli- 
gence in  not  keeping  a  lookout,  unless  it  be  in  exceptional  cases, 
Wng  nothing  more  than  the  want  of  ordinary  care  concurring 
with  that  of  the  injured  plaintiff,  it  does  not  render  the  master 
uable.    We  are  not  to  be  understood  at  this  time  as  holding  that 
lajlure  to  see,  which  is  due  to  the  negligence  of  an  employee,  is 
jhe  equivalent  of  knowledge  on  his  part,  for  that  question  is  not 
Wore  us.     It  is  certainly  true,  however,  that  as  bearing  upon 
the  question  of  whether  or  not  he  did  see,  his  duty  to  be  on  the 
lookout  for  persons  who  may  rightfully  be  upon  the  track  is 
evidence  of  the  fact  that  he  did  in  fact  see  the  party  injured, 
^s  appiie^i  tb  the  facts  of  this  case,  this  is  all  that  need  be 
definitely  announced  at  this  time.     These  statements  are  justi- 
"ed,  we  think,  from  our  previous  cases,  and,  perhaps,  suggest 
[ne  solution  of  some  apparently  conflicting  statements  in  the  opin- 
ions heretofore   announced  by   this   court.      See,   as   sustaining 
«iese  views,  Doherty  z;.  Railway  Co.,  137  Iowa,  363,  114  N.  W. 
^83;  Orr  v.  Ry.  Co.,  94  Iowa,  423,  62  N.  W.  851;  Morris  v. 
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Railway,  45  Iowa,  29;  Deeds  v.  Ry.  Co.,  69  Iowa,  164,  28  X. 
W.  488;  Romick  v,  Ry.  Co.,  62  Iowa,  167,  17  N.  W.  458; 
Spencer  v.  Ry.  Co.,  29  Iowa,  55 ;  Keefe  v.  Ry.  Co.,  92  Iowa,  18>, 
60  N.  W.  503,  54  Am.  St.  Rep.  542;  O'Keefe  v.  Ry.  Co..  32 
Iowa.  468;  Sutzin  v,  Ry.  Co.,  95  Iowa,  304,  at  pages  308  and 
312,  63  X.  W.  709;  Goodrich  v.  Ry.  Co.,  103  Iowa,  418,  72  X. 
W.  653;  Kelsey  v.  Ry.  Co.,  106  Iowa,  253,  76  N.  W.  670;  Kelley 
V.  R.  Co.,  1 18  Iowa,  392,  92  N.  W.  45 ;  Barry  v,  St.  Ry.  Co., 
119  Iowa,  64,  93  N.  W.  68,  95  N.  W.  229;  Gregory  v.  Ry.  Co., 
126  Iowa,  238,  101  N.  W.  761 ;  Hughes  v,  Ry.  Co.,  128  Iowa, 
214,  103  X.  W.  339;  Clemans  v.  Ry.  Co.,  128  Iowa,  396,  104  N. 
W.  431 ;  Earl  v.  Ry.  Co.,  109  Iowa,  18,  79  X.  W.  381,  77  Am. 
St.  Rep.  516;  Campbell  v.  Ry.  Co.,  124  Iowa,  309,  100  N.  W. 
30.  We  shall  not  take  the  time  nor  space  necessary  to  review 
these  cases.  It  is  enough  to  deduce  what  we  believe  to  be  the 
doctrines  announced  therein. 

Going  now  to  the  record  for  the  facts,  we  find"  that  plaintiff 
was  driving  along  a  street  on  a  trot  between  two  intersecting 
streets  on  the  east  of  the  street  railway  track,  and  at  a  safe 
distance  therefrom;  that  as  he  approached  a  car  coming  from 
the  north,  he  suddenly,  and  without  previous  notice,  pulled  his 
horse  out  upon  the  railway  track,  either  obliquely  or  almost  at 
right  angles,  and  while  in  this  position  was  struck  by  a  car  com- 
ing from  the  rear.  The  fender  of  the  car  struck  the  left  rear 
wheel  of  the  buggy  as  it  angled  across  the  track,  but  there  is 
no  evidence  that  either  the  buggy  or  the  fender  was  damaged, 
ami  the  testimony  shows  that  the  car  did  not  go  more  than  five 
or  six  feet  after  the  fender  struck  the  buggy.  Plaintiff  testi- 
fied, as  already  stated,  that  the  car  was  right  onto  him  when  he 
got  upon  the  track,  not  more  than  two  or  three  feet.  Other 
witnesses  placed  the  distance  at  from  10  to  20  feet,  some,  as 
we  read  the  record,  more  than  30.  According  to  plaintiff,  he 
started  to  cross  the  track  in  an  angling  way;  others  said  he 
pulled  on  the  left  line,  and  turned  right  onto  the  track,  and  still 
others  that  he  turned  square,  or  almost  square,  across  the  track. 
The  motorneer  testified  that  he  saw  plaintiff,  and  that  he  .unex- 
pectedly drove  upon  the  track  in  front  of  his  car,  and  that  as 
soon  as  he  saw  plaintiff  was  going  upon  the  track,  he  used  every 
appliance  and  stopped  his  car  as  soon  as  he  could.  There  is 
no  testimony  that  the  car  could  have  been  stopped  any  sooner, 
and  no  sufficient  showing  of  any  negligence  after  the  motorneer 
saw  plaintiff's  peril.  As  the  car  approached  the  plaintiff,  he 
was  in  a  perfectly  safe  place  at  the  side  of  the  street,  and  he 
did  not  get  into  a  position  of  peril  until  he  attempted  to  cross 
the  track  in  front  of  the  moving  car.  The  motorneer  had  no 
reason  to  apprehend  that  plaintiff  would  suddenly  drive  upon 
the  track  in  front  of  the  moving  car.    Plaintiff  was  not  obliged 
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to  cross  the  track  in  order  to  pass  the  wagon,   which  was  a 
hundred  or  more  feet  from  him.     If  he  supposed,  as  is  now  in- 
dicated, that  he  would  have  to  do  so  to  let  the  car  from  the 
north  pass  him,  he  was  choosing  the  most  dangerous  course.  He 
might,  if  he  thought  the  car  was  going  on  south,  have  waited  a 
moment  or  two  for  it  to  pass,  instead  of  turning  out  upon  the 
track  and  in  front  of  it.     If,  on  the  other  hand,  he  thought  it 
had  stopped,  or  was  about  to  stop  at  the  siding,  which  was  not 
at  a  place  for  passengers  to  alight,  he  should  have  apprehended 
that  there  was  some  reason  for  this,  and  have  cast  his  eyes  to 
the  rear  before  going  into  a  place  of  danger.    The  pivotal  points 
here  are  that  the  motomeer  had  no  reason  to  apprehend  that 
plaintiff  would  leave  that  part  of  the  street  upon  which  he  was 
then    traveling^ — ^a  place  of    safety — and    without    notice    drive 
across  the  track  and  in  a  position  of  danger.     According  to  the 
uncontradicted  testimony,  as  soon  as  the  motorneer  discovered 
plaintiff's  peril,  he  used  every  effort  to  stop    his  car,  and  did  so 
in  such  a  way  as  to  avoid  breakage  either  to  the  car  or  buggy. 
It  is  not  a  case  for  the  application  of  the  rule  that  the  motor- 
neer should  have  seen  the  plaintiff  before  he  did,  and  that  his 
means  of  knowledge  is  the  equivalent  of  actual  knowledge,  for 
plaintiff's  negligence  continued   down   to   the  very  moment  of 
the  collision.     It  was  as  much  plaintiff's  duty  to  be  on  the  out- 
look for  cars  upon  the  railway  track  as  it  was  of  the  motorneer 
to  be  watchful  of  teams  which  might  go  upon  the  track.     In 
other  words,  in  this  aspect  of  the  case  the  negligence  of  the 
parties  was  concurrent   and   co-operating.     This   conclusion   is 
sustained  by  the    following,   among  other   cases:     Omslaer   v. 
Traction  Co.,  168  Pa.  519,  32  Atl.  50,  47  Am.  St.  Rep.  901  ; 
Stafford  V.  Chippewa  Valley  Co.,  110  Wis.  331,  85  N.  W.  1036; 
Christensen  v.  Trunk  Line,  6  Wash.  75,  32  Pac.  1018;  Hanley  v. 
Ft.  Dodge,  133  Iowa,  333,  107  N.  W.  593,  110  N.  W.  579;  Da- 
vidson V.  Tramway  Co.,  4  Colo.  App.  283,  35  Pac.  920. 

Regard  must  be  had  of  the  fact  that  the  accident  did  not  oc- 
cur at  a  street  crossing,  but  at  a  point  where  defendant  had  the 
superior  right  of  way,  and  where  the  motorneer  had  the  right 
to  assume  that  plaintiff  would  not  place  himself  in  a  position  of 
danger.  None  of  the  cases  cited  and  relied  upon  by  appellant 
run  counter  to  the  views  herein  expressed.  We  need  not  review 
them,  as  an  examination  will  show  their  inapplicability.  We 
refer  more  particularly  to  Perjue  v.  Gas  Co.,  131  Jowa,  710.  109 
N.  W.  280;  Barry  v.  Electric  Co.,  119  Iowa,  62,  93  N.  W.  68, 
95  N.  W.  229;  Christy  v.  Ry.  Co.,  126  Iowa,  428,  102  N.  W. 
W;  Powers  v,  Ry.  Co.,  115  N.  W.  494;  Remillard  r.  Traction 
Co.,  138  Iowa,  565,  115  N.  W.  900;  vStanley  ik  Ry.  Co..  119 
Iowa,  526,  93  N.  W.  489— each  and  all  of  which  are  clearly 
distinguishable.     We  might  have  refused  to  consider  the  case 
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on  technical  grounds,  but  have  concluded  to  decide  it  on  its 
merits. 

Appellee's  motion  to  strike  appellant's  abstract,  brief,  and  ar- 
gument is  overruled. 

The  judgment  of  the  trial  court  seems  to  be  correct,  and  it  is 
affirmed. 


Denver   City   Tramway  Co.  v,   Wright. 

(Supreme  Court  of  Colorado,  June  7,  1909.     Rehearing  Denied  March 

7,  1910.) 

[107  Pac.  Rep.  1074.] 

Judgment — Trial  of  Issues — Judgment  Notwithstanding  Verdict— 

A  motion  for  judgment  non  obstante  veredicto  cannot  be  interposed 
by  a  defendant  in  a  law  case. 

Negligence — Question  for  Jury. — What  constitutes  negligence  and 
reasonable  care  is  a  question  for  the  court,  but  whether  the  facts  re- 
lied on  to  show  either  have  been  proved  is  for  the  jury- 
Trial — Direction  of  Verdict — Nonsuit. — On  motions  by  defendant 
for  directed  verdict  and  for  nonsuit,  all  disputed  facts  are  to  be  de- 
cided in  favor  of  the  plaintiff,  and  all  presumptions  and  inferences 
favorable  to  him  which  the  evidence  warrants  must  be  accepted  as 
true. 

Negligence — Questions  for  Jury. — When  the  facts  or  the  inferences 
to  be  drawn  therefrom  are  in  any  substantial  degree  doubtful  or  fair- 
minded  men  might  reach  different  conclusions  from  the  facts,  the 
question  of  contributory  negligence  must  be  submitted  to  the  jury. 
Street  Railroads — Injuries  to  Bicyclist — Evidence — Question  for 
Jury. — Evidence  in  an  action  against  a  street  railroad  for  causing  the 
death  of  a  bicyclist  held  sufficient  to  take  the  questions  of  negligence 
and  contributory  negligence  to  the  jury. 

Negligence— Contributory  Negligence — Last  Clear  Chance.*— A 
plaintiff  may  recover  for  personal  injuries  notwithstanding  his  own 
negligence  exposed  him  to  injury,  if  defendant  after  becoming  aware 
of  his  peril,  or  after  he  could  have  become  cognizant  of  it  by  the  ex- 
ercise of  proper  watchfulness  and  precaution,  failed  in  that  respect, 
and  such  failure  was  the  proximate  cause  of  the  injury. 

Municipal  Corporations — Streets — Right  as  to  Use. — Streets  in  a 
city  arc  public  thoroughfares,  on  which  all  have  the  right  to  travel, 
but  neither  a  wheelman,  a  pedestrian,  a  street  car,  a  carriage,  nor 
even  ah"  automobile  has  an  exclusive  right  to  their  use.  The  rights 
and  duties  are  relative,  and  all  must  use  reasonable  care  not  to  injure 

each  other. 

»  ■   11   ■«  *         .  -  — 

♦See  last  foot-note    of  preceding  case. 
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Street  Railroads— Operation^Right  of  Way  Over  Tracks.!— By 
reason  of  its  character  as  a  means  of  conveyance,  a  street  car  has  a 
preferential  right  over  the  space  occupied  by  its  tracks,  but  such  right 
must  be  exercised  with  due    regard  to  the  rights  of  others. 

Street  Railroads — Operation — Care  Required  of  Pedestrians — Ques- 
tion for  Jury. — It  is  net  negligence  per  se  for  a  pedestrian  or  a  trav- 
eler by  the  usual  or  ordinary  means  of  locomotion  to  propel  himself 
across  or  along  a  public  street,  even  though  in  so  doing  he  crosses 
over  or  passes  along  between  street  railway  tracks,  his  negligence  de- 
pending upon  all  the  facts  and  circumstances  existing  and  attending 
the  act,  but,  in  such  case,  a  greater  degree  of  watchfulness  and  cau- 
tion is  required  than  where  streets  are  not  so  burdened. 

Street  Railroads — Operation — Care  Required  of  Car  and  of  Pe- 
dc8trian4 — A  pedestrian  or  traveler  on  a  street  occupied  by  a  street 
railroad  is  bound  to  exercise  ordinary  care  and  such  reasonable  pru- 
dence and  precaution  as  the  attendant  circumstances  may  require  to 
avoid  injury,  and  a  like  duty  rests  upon  \he  street  car  company. 

Street   Railroads — Operation — Negligence — Speed   of   Car. — Where, 
ia  an  action  against  a  street  railroad  company  for  causing  the  death 
of  a  bicyclist,  it  appeared  that  decedent  was  run  into  from  behind  by 
a  car,  that  the  motcrman  had  full  knowledge  that  hundreds  of  wheel- 
men daily  rode  along  the  space  between  double  tracks,  that  they  gen- 
erally "laid  over"  to  the  other  side  to  permit  approaching  cars  to  pass, 
and  it  further  appeared  that  a  car  was  approaching  decedent  at  a 
distance  cf  200  or  300  feet  away,  that  decedent  had  given  no  intima- 
tion that  he  was  aware  of  such  approach,  and  was  "laying  over"  to 
let  such  approaching  car  pass — it  was  negligence  for  the  motorman 
to  fail  to  slacken  the  speed  of  the  car,  or,  if  needs  be,  to  stop  the  car 
nntil  he  knew  that  decedent  was  aware  of  his  danger  and  would  have 
ample  time  to  protect  himself  therefrom,  and  the  sounding  of  the 
gong  or  the  ringing  of  a  bell  was  not  sufficient  under  the  circum- 
stances. 
Street   Railroads — Operation — Care    Required.§ — While    perhaps    a 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  of 
way  as  between  a  street  car  and  another  vehicle  or  person,  see  first 
foot-note  of  Carroll  v,  Connecticut  Co.  (Conn.),  34  R.  R.  R.  780,  57 
Am.  &  Eng.  R.  Cas.,  N.  S.,  780;  second  head-note  of  Hellieson  v, 
Seattle  Elect.  Co.  (Wash.),  34  R.  R.  R.  337,  59  Am.  &  Eng.  R.  Cas., 
N^.  S.,  337;  last  paragraph  of  second  foot-note  rf  Henry  v.  Seattle 
Elect.  Co.  (Wash.),  33  R.  R.  R.  721,  56  Am.  &  Eng.  R.  Cas.,  N.  S., 
721. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  mutual  rights 
and  duties  of  street  railways  and  other  users  of  streets,  see  last  par- 
ajffaph  of  second  foot-note  of  Hellieson  v.  Seattle  Elect.  Co.  (Wash.), 
34  R.  R.  R.  337,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  337;  last  foot-note  of 
Powers  z'.  Des  Moines  Citv  Ry.  Co.  (Iowa),  .34  R.  R.  R.  597,  57  Am.  & 
Eng.  R.  Cas.,  N.  S.,  597;  first  head-note  of  Carroll  v.  Connecticut  Co. 
(Conn.),  34  R.  R.  R.  780,  57  Am.  &  Eng.  ^.  Cas.,  N.  S..  7R0;  second 
bot-note  of  Keefe  v.  Seattle  Elect.  Co.  (Wash.).  33  R.  R.  R.  725,  56 
Am.  &  Eng.  R.  Cas.,  N.  S.,-  725. 

§For  the  authorities  in  this  series  of  the  subject  of  the  right  of  those 
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motorman  may  rightfully  assume  that  a  pedestrian  will  turn  out  oftht 
way  of  the  car,  he  cannot  rest  on  such  presumption  so  long  as  to 
reach  a  point  where  it  will  be  impossible  for  him  to  control  his  car 
or  give  warning  in  time  to  avert  injury. 

Appeal  and  E^ror — Record — Abstract — Review. — Appellant,  in  or- 
der to  avail  himself  of  objections  to  refusal  of  the  court  to  give  in- 
structions requested,  must  set  out  in  the  printed  abstract,  not  only 
such  requested  instructions,  but  also  those  given. 

Trial — Instructions — Construction  as  a  Whole. — An  instruction  in 
an  action  against  a  street  railroad  for  causing  the  death  of  a  bicyclist 
on  the  track  precluded  plaintiff  recovering  if  the  jury  found  that  de- 
ceased turned  suddenly  in  front  of  the  car  from  a  position  where  the 
car  would  safely  have  passed  him,  and  that,  after  he  did  so,  the  motor- 
man  could  net  have  avoided  the  accident  by  the  use  of  ordinary  care- 
The  court  further  instructed,  after  declaring  as  a  matter  of  law  that 
a  person  who  rides  between  the  tracks  of  a  street  railway  is  guilty 
of  contributory  negligence,  that  the  motorman  was  under  no  obliga- 
tion to  slacken  the  speed  of  his  car  from  the  mere  fact  that  such 
bicyclist  was  riding  between  the  double  tracks  at  a  safe  distance  frcm 
the  car,  but  had  the  right  to  assume  that  such  wheelman  would  re- 
main at  such  safe  distance  and  allow  the  car  to  pass,  and  if  deceased 
was  so  riding,  but  turned  in  front  of  the  car  at  so  short  a  distance 
that  the  motorman  in  the  exercise  of  ordinary  care  could  not  have 
stopped  in  time  to  avoid  the  accident,  the  verdict  should  be  for  de- 
fendant. Held,  that  an  instruction,  telling  the  jury  that  deceased  had 
no  legal  right  to  ride  his  wheel  between  the  tracks,  and  that  it  was 
contributory  negligence  to  so  do,  and  the  jury  should  find  for  defend- 
ant unless  they  further  found  that  the  motorman  by  the  exercise  of 
ordinary  care  could  have  seen  deceased  and  known  he  was  in  a  posi- 
tion of  peril,  and  failed  to  exercise  such  care  and  caution  in  stopping 
said  car  as  a  person  of  ordinary  care  and  prudence  would  have  exer- 
cised under  like  circumstances,  taken  in  connection  with  those  giv«i> 
was  not  erroneous. 

Appeal  and  Error — Review — Harmless  Error — Error  Favorable  to 
Appellant. — Error  in  an  instruction  assuming  that  it  is  negligence  per 
se  for  a  person  to  ride  a  bicycle  between  the  tracks  of  a  street  rail- 
road, being  favorable  to  the  street  railroad,  cannot  be  complained  of 
by  it  on  appeal. 

Street  Railroads— Injury  to  Bicyclist  on  Track— Action— Pleading. 
— In  such  action,  plaintiff  need  not  plead  a  municipal  ordinance  re- 
lating to  the  sounding  of  a  gong,  etc.,  in  order  to  avail  himself  thereof 
on  the  trial. 

in  charge  cf  trains  or  street  cars  to  act  on  the  assumption  that  per- 
sons seen  on  or  near  track  will  get  out  of  danger  in  time,  see  last 
foot-note  of  Miller's  AdmV  v.  Illinois  Cent.  R.  Co.  (Ky.),  34  R.  R.  R- 
396,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  396;  second  head-note  of  Wilkin- 
son V.  Oregon  Short  Line  R.  Co.  (Utah),  34  R.  R.  R.  360.  57  Am.  & 
Eng.  R.  Cas.,  N.  S.,  360;  last  foot-note  of  Norfolk,  etc.,  Co.  v.  For- 
rest's Adm'r  (Va.),  33  R.  R.  R.  472,  56  Am.  &  Eng.  R.  Cas..  N.  S..  472. 
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Street  Railroads — Operation — Injury  to  Bicyclist  on  Track — Plead- 
ing.— Where,  in  such  action,  it  appeared  that  the  accident  occurred 
after  the  car  had  passed  over  a  street  crossing,  pleading  failure  to 
sound  a  gong  after  passing  over  said  crossing  was  equivalent  to  plead- 
ing a  municipal  ordinance  requiring  the  motorman  to  ring  the  gong 
when  he  has  reason  to  believe  there  is  danger  of  a  collision. 

Appeal  and  Error — Review — Harmless'  Extot — Evidence. — ^Though 
the  reception  in  evidence  in  such  action  of  an  ordinance  which  ap- 
peared to  refer  to  another  street  railroad  company,  its  successor  and 
assigns,  limiting:  speed  of  street  cars  to  12  miles  an  hour,  was  error 
because  no  evidence  was  introduced  connecting  defendant  with  such 
company,  the  error  was  harmless  where  a'  motorman  of  defendant  on 
cross-examination,  without  objection,  testified  that  the  schedule  rate 
of  speed  on  the  street  where  the  accident  occurred  was  12  miles  an 
^our,  and  that  hundreds  of  bicyclists  passed  over  the  street  at  the 
point  of  accident  each  day,  and  where  there  was  other  evidence 
showing  the  street  to  be  much  traveled. 

Street  Railroads — Operaticn — Speed  of  Car.jl — Where  it  appeared 
that  the  street  at  the  point  of  the  accident  was  passed  over  daily  by 
hundreds  of  bicyclists,  and  that  the  schedule  rate  of  speed  at  that  point 
was  12  miles  an  hour,  it  was  as  a  matter  of  law  the  duty  of  the  com- 
pany not  to  exceed  that  speed. 

Street  Railroads — Operation — Injuries  to  Bicyclist  on  Track — Or- 
dinance.— An  ordinance  of  the  city  of  Denver  fixed  the  rate  of  speed 
of  street  cars  on  that  "portion  of  its  said  lines  between  Cherry  creek 
and  19th  street  in  the  said  city  of  Denver"  at  not  to  exceed  SJ/a  miles 
per  hour,  and  "outside  of  the  above  bounded  territory"  at  a  speed 
not  exceeding  12  miles  per  hour.  In  an  action  against  a  street  rail- 
road company  for  causing  the  death  of  a  bicyclist  on  the  track,  it 
appeared  that  the  accident  occurred  either  within  the  territory  be- 
tween Cherry  creek  and  Nineteenth  street  or  outside  of  said  terri- 
tory. Held,  that  the  objection  of  the  street  railroad  that  the  ordinance 
did  not  apply  to  the  place  of  the  accident  was  untenable. 

Appeal  from  District  Court,  City  and  County  of  Denver;  P. 
L.  Palmer,  Judge. 

Action  by  Elizabeth  J.  Wright  against  the  Denver  City  Tram- 
way Company.  From  a  judgment  for  plaintiff,  defendant  ap- 
peals.   Affirmed. 

Cliarles  J.  Hughes,  Jr.,   Gerald  Hughes,   and  Albert  Smith, 
for  appellant. 
Talbot,  Dcnison  &  IVadley,  for  appellee. 

.  lIFor  the  authorities  in  this  series  on  the  subject  of  the  duty  of  those 
in  charge  of  street  cars  to  regulate  speed  in  order  to  avoid  collisions 
with  other  users  of  streets,  see  last  foot-note  of  Birmingham,  etc.,  Co. 
«••  McLain  (Ala.),  33  R.  R.  R.  463,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  463; 
jecond  head-note  of  Carroll  v.  Connecticut  Co.  (Conn.),  34  R.  R.  R. 
^^^,  S7  Am.  &  Eng.  R.  Cas.,  N.  S.,  780. 


364      Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  X  S 

Denver  City  Tramway  Co.  v.  Wright 

White,  J.  Appellee,  as  plaintiff  below,  instituted  this  action 
against  appellant,  as  defendant  below,  to  recover  damages  al- 
leged to  have  been  sustained  by  reason  of  the  death  of  her  hus- 
band, William  G.  H.  Wright,  through  the  negligence  of  the 
defendant. 

The  complaint  as  it  stood  after  a  motion  to  strike  certain 
portions  thereof  had  been  ruled  upon,  in  substance,  charged 
that  defendant,  a  Colorado  corporation,  operated  a  street  rail- 
road on  Broadway  in  the  city  of  Denver,  whereon  there  were 
double  tracks — one  on  the  east  and  the  other  on  the  west  side 
of  said  street,  with  a  space  of  about  eight  feet  between  the  two 
— and  was  using  cars  thereon  propelled  by  means  of  electricity; 
that  said  Wright  was  riding  his  bicycle  and  came  upon  Broad- 
way from  the  west  on  West  Sixth  avenue,  turned  north  towards 
East  Seventh  avenue,  and  traveled  along  a  certain  pathway  or 
portion  of  said  street  customarily,  and  with  full  knowledge  of 
defendant,  used  by  wheelmen  for  such  purpose;  that  said 
bicycle  path  lay  about  two  feet  west  of  and  parallel  to  the  east 
track  of  defendant;  that  while  the  said  Wright  was  then  and 
there  in  the  exercise  of  due  and  proper  care  and  without  negli- 
gence on  his  part  a  train  of  defendant's  electric  cars  traveling 
behind  him,  and  in  the  same  direction  on  said  east  track,  was 
carelessly  and  negligently  operated  by  defendant's  servants ;  that 
it  was  propelled  on  said  street  in  a  northerly  direction  "at  a 
greater  rate  of  speed  than  12  miles  an  hour,  to  wit,  at  the  rate 
of  25  miles  an  hour;"  that  the  servants  of  defendant  in  charge 
of  said  train  by  keeping  a  vigilant  watch  could  have  seen  said 
Wright,  and  that  he  was  in  danger  of  being  run  against  and  in- 
jured by  said  train,  and  could  have  averted  said  injuries  by 
slowing  up  or  stopping  said  train,  but  wantonly,  negligently,  and 
recklessly  failed  to  so  do;  that  the  said  deceased  did  not  know 
of  the  proximity  of  said  train  to  him  and  was  unaw^are  of  its 
approach;  that  the  failure  of  defendant  to  ring  or  sound  its 
bell  or  gong  at  said  Sixth  avenue  street  crossing  or  after  it 
passed  over  the  same  was  in  violation  of  a  duty  imposed  by  city 
ordinance;  that  by  reason  of  the  negligence  of  the  defenvlant 
the  said  train  of  cars  overtook,  ran  down,  and  killed  the  said 
Wright ;  that  by  an  ordinance  of  the  city  of  Denver  the  speed 
limit  for  cars  on  said  street  was  not  to  exceed  12  miles  per 
hour ;  and  that  in  exceeding  such  speed  defendant  company  was 
acting  in  violation  of  said  ordinance.  The  answer  admitted  the 
corporate  existence  of  defendant  and  the  operation  of  its  rail- 
road on  Broadway  and  over  the  tracks  situate  as  above,  denied 
all  other  allegations  in  the  complaint,"  and"  alleged  contributory 
negligence  on  the  part  of  deceased.  The  new  matter  in  the 
answer  was  denied  by  the  replication. 

At  the  close  of  plaintiff's  evidence,  defendant  moved  for  a 
directed  verdict  in  its  favor  on  the  grounds  that  plaintiff  had 
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failed  to  show  any  negligence  on  the  part  of  the  defendant 
which  could  be  held  to  be  the  approximate  cause  of  the  acci- 
dent; that  the  evidence  showed  plaintiff  guilty  of  contributory 
negligence  in  riding  between  the  tracks;  and  that  deceased  was 
never  up  to  the  time  of  the  accident  in  a  dangerous  position. 
This  motion  was  overruled,  and  likewise  one  for  nonsuit  based 
upon  the  same  grounds.  After  all  the  evidence  was  in,  the  mo- 
tion for  directed  verdict  was  renewed,  but  denied.  Objections 
were  made  by  the  defendant  to  the  giving  and  the  refusal  to 
give  certain  instructions,  and  to  the  introduction  in  evidence  of 
the  speed  limit  ordinance.  A  verdict  was  returned  in  favor  of 
the  plaintiff.  Thereupon  motion  for  new  trial  was^  filed,  but  sub- 
sequently withdrawn,  and  a  motion  interposed  by' defendant  for 
judgment  non  obstante  veredicto.  This  was  denied  and  judg- 
ment given  upon  the  verdict,  from  which  this  appeal  is  pros- 
ecuted. 

A  motion  for  judgment  non  obstante  veredicto  cannot  be  in- 
terposed by  a  defendant  in  a  law  case.  It  was  therefore  not 
error  to  overrule  it.  Quimby  v,  Boyd,  8  Colo.  194,  6  Pac.  462; 
Hall  V,  Linn,  8  Colo.  264,  5  Pac.  641 ;  Floyd  v.  C.  F.  &  I.  Co., 
10  Colo.  App,  54,  56,  57,  50  Pac.  864.  The  motions  for  di- 
rected verdict  and  for  nonsuit  were  also  properly  denied.  What 
constitutes  negligence  and  reasonable  care  is  a  question  for  the 
court,  but  whether  the  facts  relied  upon  to  show  either  have  been 
proved  is  for  the  jury.  In  the  determination  of  such  matters 
all  disputed  facts  are  to  be  decided  in  favor  of  the  plaintiff,  and 
all  presumptions  and  inferences  favorable  to  him,  which  the 
evidence  warrants,  milst  be  accepted  as  true.  Nichols  ^'.  Chicago, 
B.  &  Q.  R.  Co.,  44  Colo.  501,  98  Pac.  809.  Therefore,  when  the 
facts  or  the  inferences  to  be  drawn  therefrom  are  in  any  sub- 
stantial degree  doubtful,  or  fairminded  men  might  reach  dif- 
ferent conclusions  from  the  facts,  the  only  proper  rule  is  to 
submit  the  question  to  the  jury  for  determination.  It  is  only 
where  the  facts  are  undisputed,  and  but  one  inference  can  be 
drawn  from  them,  that  it  becomes  the  duty  of  the  court  to  de- 
termine as  a  matter  of  law  whether  there  was  such  lack  of  neg- 
ligence or  the  presence  of  such  contributory  negligence  as  to 
preclude  a  recovery.  Rehrens  v.  K.  P.  Ry.  Co.,  5  Colo.  400; 
Denver  S-  P.  &  R.  R.  Co.  v.  Wilson,  12  Colo.  20,  27,  20  Pac 
340;  Lord  v.  Pueblo  S.  &  R.  Co.,  12  Colo.  390,  21  Pac.  148; 
Guldager  v.  Rockwell,  14  Colo.  459,  24  Pac.  556;  Horn  v. 
Reitler,  15  Colo.  316,  25  Pac.  501 ;  Union  C.  &  C.  Co.  v,  Sund- 
berg.  36  Colo.  8.  85  Pac.  319.  We  are  clearly  of  the  opinion 
that  there  was  ample  evidence  in  this  case  to  warrant  its  sub- 
mission to  a  jury  under  proper  instructions.  The  evidence  in 
behalf  of  plaintiif,  considered  in  its  most  favorable  light, 
proved  her  case,  or,  at  least,  sufficiently  established  it  to  sup- 
port a  verdict  in  her  favor.  Moffatt  z\  Tenney,  17  Colo.  189, 
30  Pac.  348. 
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From  the  testimony  of  witness  Lott,  it  appears  that  he  was 
riding  beside  deceased  from  Sixth  avenue,  where  he  had  over- 
taken him,  saw  a  car  on  west  tracks  coming  south  towards 
them.  Witness  was  riding  near  the  south-bound  track,  de- 
ceased near  the  northbound  track  between  the  double  tracks. 
Witness,  who  had  come  from  further  south  on  Broadway,  knew 
that  car  was  coming  from  the  south,  but  did  not  think  that  de- 
ceased did,  dropped  behind  deceased  so  that  car  going  south 
could  pass.  Wright  was  riding  from  six  to  eighteen  inches  west 
of  the  inside  rail  of  the  north-bound  track.  Witness  did  not 
hear  any  bell  sounded  or  any  warning  from  the  car  at  that  time, 
though  had  heard  whistle  or  gong  further  back.  After  striking 
Wright,  the  caV  ran  half  a  block — 200  feet — before  it  stopped. 

Withess  Collins  testified,  in  substance,  was  riding  on  bicycle 
about  200  feet  behind  Wright;  saw  him  for  a  distance  of  240 
feet.  He  rode  from  a  foot  to  a  foot  and  a  half  from  the  left 
rail  of  the  north-bound  track;  was  watching  him;  did  not  de- 
flect himself  nor  make  turn  in  front  of  the  car. 

Witness  Dillon  testified,  in  substance,  saw  Wright  come  on  to 
Broadway  from  Sixth  avenue.  The  car  that  killed  him  was  25 
or  30  yards  in  his  rear.  This  car  was  coming  behind  him,  and 
there  was  another  car  going  south  on  the  other  track.  Deceased 
"layed  over"  to  the  north-bound  track  for  the  car  that  was 
coming  meeting  him  on  the  south-bound  track  to  pass,  and  came 
down  the  track  until  the  car  hit  him.  Nothing  between  Wri^ 
and  the  car  to  obstruct  the  motorman's  view.  The  car  was 
going  18  or  20  miles  an  hour.  The  car  went  from  120  to  125 
feet  after  it  struck  the  man.  • 

Witness  Swingle  testified,  in  substance,  had  crossed  Cherry 
Creek  bridge  going  south;  saw  deceased  and  two  other  men 
riding  bicycles  north  between  double  tracks;  a  car  was  coming 
on  the  east  tracks  going  north;  another  car  on  the  west  line 
was  going  south.  The  other  two  bicyclists  turned  out  of  the  way 
of  the  car.  Wright  rode  some  distance  after  they  turned  oyX 
and  seemed  to  be  "laying  over"  for  the  car  that  was  coming 
from  town  going  south.  This  car  was  about  200  or  300  feet 
back  north.  Car  going  north  was  traveling  not  less  than 
18  miles  an  hour.  Nothing  to  obstruct  the  motorman's  view; 
could  have  seen  Mr.  Wright  if  he  had  been  looking.  Wright 
rode  between  the  four  tracks  and  was  overtaken  by  the  car  that 
was  going  north,  struck,  and  run  over.  Car  traveled  after  it 
struck  him  before  it  stopped  at  least  125  feet.  Other  evidence 
gave  speed  of  car  at  from  15  to  20  miles  an  hour. 

The  defendant's  testimony  was  to  the  effect  that  deceased 
appeared  to  be  out  of  the  reach  of  the  car,  but,  just  as  the  car 
got  opposite  to  him,  he  turned  abruptly  in  front  of  it,  and  was 
picked  up  with  the  fender ;  that  he  was  about  4  or  5  feet  in  front 
of  the  car  when  the  turn  was  made ;  that  car  was  gonged  and 
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blew  whistle  as  it  came  to  Sixth  avenue,  and  just  before  Wright 
was  struck  whistle  blew  again;  that  speed  of  the  car  was  be- 
tween 10  and  12  miles  an  hour;  that  after  deceased  turned  in 
on  track  car  could  not  help  hitting  him,  even  if  speed  had  been 
5  OT  6  miles  an  hour ;  car  coming  in  opposite  direction ;  was  no 
obstruction  between  the  two;  nothing  to  have  prevented  Wright 
{rom  turning  to  left  or  even  crossing  west  track  entirely;  cus- 
tomary for  wheelmen  to  ride  between  double  tracks;  hundreds 
of  them  every  day;  their  general  custom  on  the  approach  of  a 
car  is  to  "lay  over"  to  the  other  side. 

Under  the  evidence  we  are  of  the  opinion  that  the  jury  might 
properly  have  found  that  the  deceased  was  not  guilty  of  such 
contributory  negligence  as  to  preclude  a  recovery  herein.     The 
jury  could  under  the  facts  of  this  case  believe  that  his  negli- 
gence was  not  the  proximate  cause  of  his  death.     Whatever  the 
law  may  be  elsewhere — and   it   is   unnecessary   to   review   the 
many  cases  cited   from  other  states — in  this  jurisdiction  it  is 
well  established  that  a  plaintiff  may  recover  for  personal  in- 
juries notwithstanding  his  own  negligence  exposed  him  to  in- 
jury, if  the  defendant,  after  becoming  aware  of  his  peril,  or 
after  he  could  have  become  cognizant  of  it,,  by  the  exercise  of 
proper  watchfulness  and  precaution,  failed  in  that  respect,  and 
such  failure  was  the  proximate  cause  of  the  injury.     Denver  & 
B.  P.  R.  T.  Co.  V.  Dwyer,  20  Colo.  132,  137,  138,  36  Pac.  1106; 
Hector  Min.  Co.  v,  Robertson,  22  Colo.  491,  494,  45  Pac.  406; 
Posten  V.  Denver  Tram.  Co.,  11  Colo.  App.  187,  192,  53  Pac. 
391.    In  Nichols  v.  Chicago,  B.  &  Q.  R.  Co.,  supra,  the  law 
applicable  here  is  announced  as  follows :    "In  K.  P.  Ry.  Co.  v. 
Cranmer,  4  Colo.  524,  it  was  held  that  the  plaintiflf  in  a  case  for 
personal  injuries   may  recover  notwithstanding  his  own  negli-- 
gence  exposed  him  to  injury,  if  the  defendant,  after  becoming 
aware  of  his  peril,  failed  to  use  ordinary  care  to  avoid  injuring 
nim,  and  such  failure  was  the  proximate  cause  of  the  injury. 
In  D.  &  R.  G.  Ry.  Co.  v,  Buflehr,  30  Colo.  27,  69  Pac.  582, 
tms  court  advanced  a  step,  and  held,  in  effect,  that  this  rule  was 
not  limited  in  its  application  to  cases  where  the  peril  of  the 
person  injured  was  actually  discovered  by  those  at  whose  hands 
^e  injury  was   sustained   but   extended   to   cases   where   such 
pcnl  could  have  been  discovered  by  the  exercise  of  reasonable 
^re  upon  their  part.     The  principle  underlying  these  proposi- 
.J^  IS  that  the  party  who  has  the  last  opportunity  of  avoiding 
^Jnry  must  prevent  it  if,  by  the  exercise  of  reasonable  care,  he 
^n  do  so,  and,  if  he  does  not,  it  is  his  negligence  in  this  respect, 
^  not  that  of  the  one  first  in  fault,  which  is  the  proximate 
^Tit  t^e  injury."  In  Philbin  v.  D.  C.  Tram.  Co.,  36  Colo, 
bvth       ^^y^^'  630,  632,  it  is  said:    "If  a  motorman  saw,  or 
J  the  exercise  of  ordinary  care  and  diligence  should  have  seen, 
person  or  vehicle  ahead  of  his  car,  and  through  the  careless 
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or  negligent  failure  to  apply  such  means  as  the  exigencies  of  the 
case  require  to  stop  the  car  a  collision  occurs,  the  company  will 
be  liable   for  the  damages  occasio/ied  thereby" — citing  in  sup- 
port of  the  proposition  the  following :     Davidson  v.  Tramway 
Co.,  4  Colo.  App.  283,  35  Pac.  920 ;  Beach  on  Con,  X^.  288a'; 
Booth,  Street  Railway  Law,  §§  305,  306,  315,  316,  317;  Lawler 
V,  Hartford  Ry.  Co.,  72  Conn.  74,  43  Atl.  545 ;  Adolph  v.  Cen- 
tral Park  Ry.  Co.,  76  N.  Y.  530;  Clark  v,  Bennett,  123  Cal.  275, 
55  Pac.  908 ;  27  Am.  &  Eng.  Enc.  of  Law,  68,  70,  74.  75,  77. 
And  in  the  same  case,  after  citing  D.  &  R.  G.  Ry.  Co.  v,  Buffehr, 
30  Colo.  27,  69  Pac.  582,  as  announcing  the  rule  **that,  if  the 
defendant  fails  to  see  what  he  was  bound  to  look  for  and  ought 
to  have  seen,  he  is  guilty  of  negligence,"  says:     **We  believe 
this  rule  applies  with  peculiar  force  to  those  in  charge  of  street 
railway  cars  propelled  by  electricity  along  the  streets  of  a  city." 
Such  streets  are  public  thoroughfares  on    which    all  have  the 
right  to  travel,  but  neither  a  wheelman,  a  pedestrian,  a  street 
car,  a  carriage,  nor  even  an  automobile  has  an  exclusive  right 
to  their  use.     Their  rights  and  duties  are  relative,  and  all  must 
use  reasonable  care  not  to  injure  each  other.     By  reason  of  its 
character  as  means  of  conveyance,  the  street  car  has  a  pref- 
erential right  over  the  space  occupied  by  its  tracks,  but  such 
right  must  be  exercised  with  due  regard  to  the  rights  of  others. 
Denver  City  Tram.  Co.  zk  Martin,  44  Colo.  324,  98  Pac.  836; 
Philbin  v.  D.  C.  Tram.  Co.,  supra;  Davidson  v.  Tramway  Co.. 
supra;  Cooke  v.  Baltimore  Trac.  Co.,  80  Md.  551,  554.  31  Atl. 
327..    It  is  not  negligence  per  se  for  a  pedestrian  or  a  traveler 
by  the  usual  or  ordinary  means  of  locomotion  to  propel  himself 
across  or  along  a  public  street,  even    though  in    so  doing  he 
crosses  over  or  passes  along  between  street  railway  tracks.    The 
question  of  negligence  depends  upon  all  the  facts  and  circum- 
stances existing  and  attending  the  act.     Certainly  in  such  case  a 
greater   degree   of   watchfulness   and   caution   is   required  than 
where  streets  are  not  so  burdened.     The  pedestrian  or  traveler 
is  bound  to  exercise  ordinary  care  and  such  reasonable  prudence 
and  precaution  as  the  attendant  circumstances  may  require  to 
avoid  injury,  aftd  a  like  duty  rests  upon  the  street  car  company. 
Denver  City  Tram.  Co.  v.  Martin,  supra.     In  Philbin  v.  D.  C. 
Tram.   Co.,  supra,  it  is   further  said:     *'It  is  the  duty  of  the 
motorman  to  exercise  ordinary  care  and  diligence  to  ascertain 
whether  the  track  ahead  is  clear  and  to  avoid  striking  persons 
or  objects  upon  the  track,  when  by  the  exercise  of  ordinar)'  care 
and  diligence  it  is  reasonably  possible  to  do  so,  and  he  is  bound 
to  notice  the  presence  of  other  vehicles  and  pedestrians  ahead 
of  his  car,  and  should  be  watchful  for  that  purpose,  and,  if  he 
has  reason  to  apprehend  danger,  he  should  regulate  the  speed  of 
his  car,  so  that  it  might  be  quickly  stopped  should  occasion  re- 
quire it." 
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With  full  knowledge  that  hundreds  of  wheelmen  daily  ride 
along  the  space  between  the  double  tracks,  that  they  generally 
"lay  over"  to  the  other  side  to  permit  approaching  cars  to  pass, 
that  a  car  was  coming  from  the  north  approaching  Wright  at 
a  distance  of  200  or  300  feet  away,  that  Wright  had  given  no 
intimation  that  he  was  aware  of  the  approach  of  the  car  behind 
him,  and,  as  the  evidence  shows,  was  "laying  over"  to  the  north- 
bound track  to  let  the  south-bound  car  pass,  would  impress  any 
fair-minded  person  that  such  wheelman  was  in  imminent  dan- 
ger, and  was  unaware  of  it.  A  duty  therefore  rested  upon  de- 
fendant to  regulate  the  speed  of  its  car,  so  that  it  might  have 
been  quickly  stopped  when  occasion  required  it.     The  soundings 
of  the  gong  or  the  ringing  of  the  bell,  if  such  occurred,  and  as 
to  that  the  evidence  was  conflicting,  was  not  sufficient  undep  the 
circumstances  of  this  case.     Under  these  circumstances,  it  was 
clearly  negligence  in  the    defendant  in    failing    to  slacken  its 
speed,  or,  if  needs  be,  stopping  its  car,  until  it  knew  that  de- 
ceased was  aware  of  his  danger  and  would  have  ample  time  to 
protect  himself  therefrom.     It  may  be  true,  as  announced  by 
some  courts,  that  a  motorman  has  the  right  to  assume  that  a 
wheelman,  upon  the  sounding  of  a  gong,  would  timely  leave  his 
position  of  danger,   but  certainly    such    presumption   will   not 
maintain  where  there  is  present  in  the  mind  of  the  motorman, 
or  should  be,  the   facts  given  above.      The    presumption  that 
naturally  arises   under  these  circumstances,   and   which   should 
have  arisen  in  the  motorman's  mind,  is  that  the  wheelman  was 
unconscious  of  the  approach  of  the  north-bound  car.    Upon  this 
question  of  the  duty  of  the  defendant,  it  is  proper  to  say  that, 
while  perhaps  a  mctormar   may  rightfully  assume  that  a  pe- 
<lestrian  will  turn  out  of  the  way  of  the  car,  he  cannot  rest  on 
such    presumption    so  long  as  to    reach  a  point  where  it  will 
be  impossible   for  him  to  control  his  car,  or  give  warning  in 
time  to  avert  injury.    Randle  v,  Birmingham  Ry.  Light  &  Power 
Co.,  158  Ala.  532,  48  South.  114;  Currie  v.  Consolidated  Ry. 
Co.,  81  Conn.  383,  71  Atl.  356;  Baldie  v.  Tacoma  Ry.  &  Power 
Co.,  52  Wash.  75,  100  Pac.  162,  163. 

The  objections  to  the  refusal  to  give  instructions  requested  can 
be  of  no  avail  to  defendant.  It  has  not  embraced  within  the 
abstract  the  court's  entire  charge  to  the  jury.  Of  the  18  sepa- 
rate instructions  constituting  the  charge,  but  7  are  embodied  in 
the  printe.l  abstract.  Appellant  must  not  only  set  forth  in  that 
document  the  instructions  refused,  but  also  those  given  in  order 
that  this  court  may  know  how  the  jury  were  advised.  The  in- 
stnictions  given  may  embody  those  refused.  Otto  v.  Hill,  11 
Colo.  App.  431,  432,  53  Pac.  614;  Birmingham  v.  People,  40 
Cold.  362,  365,  90  Pac.  1121.  Nor  can  defendant  predicate  error 
upon  instruction  No.  2  given,  and  of  which  complaint  is  made. 

36  R  R  K— 24 
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That  instruction,  in  effect,  told  the  jury  that  deceased  had  no 
legal  right  to  ride  his  wheel  between  the  tracks  of  the  defendant 
company,  and  .that  it  was  contributory  negligence  to  so  do,  and 
the  jury  should  find  for  the  defendant,  unless  they  further 
found  that  the  motorman  in  charge  of  the  car,  by  the  exercise 
of  ordinary  care,  could  have  seen  the  deceased  and  known  he 
was  in  a  position  of  peril  and  failed  to  exercise  such  care  and 
caution  in  stopping  said  car  to  avoid  injury  to  deceased  as  a 
person  of  ordinary  care  and  prudence  would  have  exercised 
under  like  circumstances.  This  instruction,  taken  in  connection 
with  instructions  Nos.  17  and  18  of  the  court's  charge  re- 
quested by  the  defendant,  is  certainly  as  favorable  to  the  de- 
fendant, if  not  more  so,  than  the  record  discloses  it  was  entitled 
to  have.  Instruction  No.  17  precluded  the  plaintiff  recovering 
if  the  jury  found  that  deceased  turned  suddenly  in  front  of  the 
car  from  i  position  where  the  car  would  safely  have  passed  him, 
and  that,  after  he  did  so,  the  motorman  could  not  have  avoided 
the  accident  by  the  use  of  ordinary  care.  While  instruction  Xo. 
18,  after  detlaring  as  a  matter  of  law  that  a  person  who  rides 
between  the  tracks  of  a  street  railway  was  guilty  of  contributor)' 
negligence,  told  the  jury  that  a  motorman  was  under  no  obliga- 
tion to  slacken  the  speed  of  his  car  from  the  m^re  fact  that  such 
bicyclist  was  riding  between  the  double  tracks  at  a  safe  distance 
from  the  train,  but  had  the  right  to  assume  that  such  wheehnan 
would  remain  at  such  safe  distance  and  allow  the  train  to  pass, 
and  if  deceased  was  so  riding,  but  turned  in  front  of  the  car  at 
so  short  a  distance  that  the  motorman  in  the  exercise  of  ordinary 
and  reasonable  care  could  not  have  stopped  his  car  in  time  to 
avoid  the  accident,  their  verdict  should  be  for  the  defendant. 
The  only  vice  in  these  instructions  is  the  assumption  that  it  is 
negligence  per  se  for  a  person  to  ride  between  the  tracks  of  a 
street  railway,  but  of  that  defendant  cannot  complain.  It  is 
also  probably  true  that  deceased  was  negligent  under  the  condi- 
tions then  existing — not  that  he  was  upon  or  near  the  com- 
pany's tracks,  but  because  he  was  not  properly  watchful  and 
cautious. 

The  ordinance  referred  to  in  the  pleadings  and  introduced  in 
evidence  as  to  defendant's  duty  to  sound  gong  or  ring  bell  is  in 
two  divisions:  First,  when  approaching  a  street  crossing;  sec- 
ond, when  the  motoneer  has  reason  to  believe  there  is  danger  of 
a  collision.  An  instruction — No.  3 — ^based  upon  the  second  sub- 
division of  this  ordinance,  is  complained  of.  It  is  contended  that 
the  allegations  in  the  complaint  are  as  to  the  first  subdivision, 
to  wit,  failure  to  ring  within  60  feet  of  the  crossing,  and  that  it 
does  not  plead  a  violation  of  the  second  subdivision  requiring 
the  motoneer  to  ring  when  he  has  reason  to  believe  there  is  dan- 
ger of  a  collision.  Whether  or  not  the  complaint  properly 
pleads  a  violation  of  the  second  subdivision  is  of  no  importance. 


Vol  36  R  R  R— Vol.  59  Am  &  Eng  R  Cas  N  S      371 

Denver  City  Tramway  Co.  v.  Wright 

The  ordinance  is  evidence — as  to  what  is  negligence — and  it  was 
no  more  necessary  to  plead  it  than  to  plead  any  other  evidence 
upon  which  plaintiff  relied  for  recovery.  Denver  City  Tramway 
Company  v.  Martin,  44  Colo.  324,  98  Pac.  836,  838.  However, 
the  failure  to  sound  a  gong  after  passing  over  said  crossing 
was  pleaded.  The  accident  occurred  after  that  event.  There- 
fore the  ordinance  was  sufficiently  pleaded. 

It  must   be   conceded   that   receiving  in   evidence   the    speed 
limit  ordinance  and  giving  the  instruction  based  thereon,  over 
the  objections  made  by  defendant,  was  error.     The  ordinance 
appeared  to  refer  to  the  Denver  Tramway  Company,  its  succes- 
sors and  assigns.     No  evidence  was  introduced  connecting  the 
defendant  with  that  company..    We  are  of  the  opinion,  how- 
ever, that  this  judgment  should  not  be  reversed  because  of  this 
technical  error.     A  motorman  of  defendant  on  cross-examina- 
tion without  objection  testified  that  the  schedule  rate  of  speed 
on  Broadway   where  the  accident  occurred   was   12  miles   per 
hour;    also,    as    heretofore    seen,    that    hundreds    of    bicyclists 
passed  over  the  street  at  that  point  each  day,  and  other  evidence 
showed  it  to  be  a  much  traveled  street.    Under  these  undisputed 
facts,  it  was  as  a  matter  of  law  the  duty  of  the  company  not  to 
exceed  that  speed,  and  the  court  could  have  properly  so  declared 
and  based  an  instruction  thereon,  irrespective  of  the  ordinance. 
The  further  objection  is  made  that  the  ordinance  did  not  apply 
to  the  place  of  the  accident.     The  language  of  the  ordinance 
ftxed  the  rate  of  speed  on  that  "portion  of  its  said  lines  between 
Cheery  Creek  and  Nineteenth  street  in  the  said  city  of  Den- 
^'er"  at  not  to  exceed  8>4  miles  per  hour,  and  "outside  of  the 
above  bounded  territory"  at  a  speed  not  exceeding  12  miles  per 
hour.     The  accident   occurred   either   within   the   territory   be- 
^een  Cherry  Creek  and  Nineteenth  street,  or  outside  of  said 
territory.     Therefore,  upon  that  point  certainly  the  defendant 
cannot  complain. 

We  are  clearly  of  the  opinion  that  no  substantial  rights  of  the 
defendant  have  been  disregarded  and  the  error  committed  was 
oot  prejudicial.    The  judgment  will  therefore  be  affirmed. 
AlHrmed. 

Steei^e,  C.  J.,  and  Bailey,  J.,  concur. 
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Fallon  v.  Boston  Elevated  Ry.  Co. 

(Supreme  Judicial  Court  of  Massachusetts.     Suffolk,  Feb.  26,  1903) 

[87   N.   E.   Rep.  480.] 

Street  Railroads — Injuries  to  Travelers — Neglis^ence^Where  a 
street  railway  motorman,  if  he  had  been  observing,  would  have  dis- 
covered that  plaintiff  was  driving  across  the  tracks  when  he  was  a 
considerable  distance  away  and  where  there  was  plenty  of  time  for 
him  to  cross,  if  the  speed  of  the  car  had  not  been  increased  or  was 
slightly  checked,  but  the  motorman  nevertheless  increased  the  speed 
of  the  car  until  he  put  the  brake  on  just  before  the  collision,  he  was 
negligent. 

Street  Railroads— Injuries  to  Travelers—Contributory  Negligence* 
— Where  plaintiff,  when  he  started  to  drive  across  the  track  in  front  of 
a  street  car,  saw  the  car  some  distance  away,  and  thought  there  was 
sufficient  time  to  cross,  and  had  no  reason  to  expect  that  the  speed 
of  the  car  would  be  increased,  as  it  was,  resulting  in  a  collision  before 
he  could  get  across,  he  was  not  negligent  as  a  matter  of  law. 

Report  from  Superior  Court,  Suffolk  County. 

Action  by  Ambrose  S-  Fallon  against  the  Boston  Elevated 
Railway  Company.  A  verdict  for  plaintiff  was  set  aside,  and  a 
verdict  directed  for  defendant,  and  the  case  was  reported  to  the 
Supreme  Judicial  Court  under  an  agreement  of  counsel.  Judg- 
ment for  plaintiff. 

John  F.  McDonald  and  J  as,  M.  Graham,  for  plaintiff. 
Endicott  P.  Saltsonstall  and  S.  H.  E.  Freund,  for  defendant. 

Knowlton,  C.  J.  The  wagon  in  which  the  plaintiff  was  rid- 
ing was  struck  by  an  electric  car  on  Washington  street,  between 
Roslindale  and  Forest  Hills,  in  Roxbury,  and  the  plaintiff  was 
thrown  out  and  injured.  The  street,  for  a  distance  of  more  than 
a  quarter  of  a  mile  in  each  direction  from  the  place  of  the  acci- 
dent, was  perfectly  straight  and  nearly  level.  The  accident  hap- 
pened at  a  Httle  before  midnight,  on  a  bright,  clear  night,  v^ith 
electric  lights  near  the  place,  and  there  were  no  other  vehicles  in 
the  vicinity  except  another  electric  car  which  had  passed  by  a 
short  time  before.  The  street  at  that  point  is  41  feet  wide  be- 
tween the  curbstones,  leaving  a  space  about  13j4  feet  wide  on 
each  side  between  each  outer  rail  of  the  double  track  of  the 
street  railway  and  the  adjacent  curbstone.  The  plaintiff  was 
driving  on  the  right-hand  side  of  the  outward  track  from  Bos- 

♦See  note  at  end  of  case. 
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ton,  and  the  car  was  coming  towards  Boston  on  the  inward 
track.  Franklin  Place  leads  off  from  Washington  street  at  an 
acute  angle,  and  then  plaintiff  turned  to  the  left  to  cross  the 
tracks  diagonally,  intending  to  enter  Franklin  Place;  but  before 
the  hind  wheels  of  his  wagon  had  passed  the  outer  rail  of  the 
second  track,  the  forward  righthand  corner  of  the  car  collided 
with  the  rear  part  of  his  wagon.  He  testified  that  he  saw  the 
car  coming  when  it  was  a  long  distance  away,  and  that  he  thought 
he  had  sufficient  time  to  cross  until  it  was  close  upon  him,  when 
he  shouted  to  the  motorman,  and  turned  his  horse  sharply  to  the 
left  to  escape  a  collision.  A  witness  who  was  riding  with  the 
motorman  on  the  front  platform  of  the  car  testified  that  he  saw 
the  plaintiff's  horse  and  wagDn  when  the  car  was  about  500  feet 
away,  and  another  witness,  riding  in  the  same  place,  said  he 
saw  them  when  the  car  was  300  or  400  feet  away,  and  both  of 
them  testified  that  the  motorman  did  not  seem  to  notice  the 
plaintiff  until  he  was  very  near  him.  They  said  that  the  car  was 
running  very  fast,  and  that  its  speed  was  increasing  until  the 
motorman  put  on  the  brake  just  before  the  collision  occurred. 

There  was  ample  evidence  to  warrant  a  finding  that  the  motor- 
man  was  negligent.  If  he  had  been  observing  the  track  before 
him  he  would  have  seen  that  the  plaintiff  was  crossing  the  tracks 
when  he  was  a  considerable  distance  away,  and  when  there  was 
plenty  of  time  for  him  to  cross  if  the  speed  of  the  car  was  not 
mcreased  or  was  slightly  checked.  The  testimony  is  that  the 
plaintiff  was  driving  slowly. 

Whether  there  was  evidence  that  the  plaintiff  was  in  the  ex- 
erase  of  due  care  is  a  question  more  difficult  to  answer.  He 
testifies  that  he  thought  there  was  sufficient  time  to  cross.  He 
•had  reason  to  suppose  that  the  motorman  would  see  him  when 
ne  was  a  long  distance  away,  and  he  certainly  had  no  reason  to- 
expect  that  the  speed  of  the  car  would  be  increased.  Driving 
Tiaturally,  he  would  enter  upon  the  track  a  long  time  before  the 
^r  would  reach  the  place  of  crossing,  and  he  well  might  expect 
mat  the  motorman  would  check  the  speed  of  the  car  if  necessary, 
^ther  than  to  run  against  him.  While  the  jury  well  might  have 
^ound  that  he  was  negligent,  we  are  of  opinion  that  his  conduct 
presented  a  question  of  fact  proper  for  their  consideration,  on 
^vhich  they  might  decide  that  he  was  in  the  exercise  of  ordinary 
care.  The  case  is  fairly  within  the  decision  in  Driscoll  v.  West 
End  Street  Railway  Company,  159  Mass.  146,  147,  34  N.  E.  171. 
Other  cases  which  tend  strongly  to  support  the  plaintiff's  con- 
tention are  Le  Blanc  v.  Lowell,  Lawrence  &  Haverhill  Street 
Railway  Company,  170  Mass.  564,  49  N.  E.  927 ;  Laliti  v,  Fitch- 
fjurg  &  Leomister  Street  Railway  Company,  172  Mass.  147,  51 
^'.  E.  524;  Scannell  v.  Boston  Elevated  Railway  Company,  176 
Mass.  170,  57  N.  E.  341;  Wood  v,  Boston  Elevated  Railway 


374      Vol  36  R  R  R^Vol  59  Am  &  Eng  R  Cas  N  S 

Note 

Company,  188  Mass.  161,  74  X.  E.  298;  Carraher  v,  Boston  & 
Northern  Street  Railway  Company,  198  Mass.  549,  85  N.  E.  162. 
Judgment  for  the  plaintiff. 

NOTE. 

CONTRIBUTORY    NEGLIGENCE    IN    ATTEMPTING  TO 
CROSS  TRACT  WITH  KNOWLEDGE  THAT 
TRAIN   OR  STREET   CAR   IS 
APPROACHING. 

1.  Trains — Will  Prevent  Recovery,  374. 

2.  Trains — Not  Negligence  per  se,  382. 

3.  Must  Yield  Right  of  Way  to  Train,  385. 

4.  Street   Cars — Held    Contributory   Negligence   as   Matter  of  Law, 

386. 

5.  Street  Cars — General  Rule,  391. 

6.  Less    Care    Required    before    Attempting    to    Cross   in   Front  of 

Street  Car,  395. 

7.  Unusual  Speed  of  Train,  395. 

8.  Unusual  Speed  of  Street  Car,  396. 

9.  Dangerous  Speed  of  Train,  396. 

10.  Speed  Prohibited  by  Ordinance — ^Trains,  396. 

11.  Same— Street  Cars,  397. 

12.  Assumption  That  Train's  Speed  Is  Not  Unlawful,  397. 

13.  Failure  to  Give  Train  Signals,  398. 

14.  Failure  to  Give  Street  Car  Signals,  399. 

15.  Lookouts  from  Trains — Failure  to  Maintain,  400. 

16.  Negligence  after  Discovery  of  Peril,  400. 

1.  TRAINS— WILL  PREVENT  RECOVERY. 

It  is  generally  held  that  there  can  be  no  recovery  for  injuries 
sustained  in  an  attempt  to  cross  in  front  of  an  approaching  steam 
railroad  train,  where  the  pedestrian,  or  driver  or  other  occupant  of 
a  vehicle,  knew  that  the  train  was  approaching  before  making  t^* 
attempt  and  was  merely  mistaken  as  to  his  ability  to  cross  before 
the  arrival  of  the  train  at  the  place  of  the  collision. 

.Alabama. — Central  of  Georgia  Ry.  Co.  v.  Forshee,  18  Am.  &  En?- 
R.  Cas.,  N.  S.,  467,  125  Ala.  199;  Memphis  &  Charleston  R.  Co.  v. 
Martin,  117  Ala.  367,  23  So.  231;  Robinette  v.  Alabama  G.  S.  R-  Co. 
(Ala.),  1  R.  R.  R.  236,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  236,  31  So.  18. 

Arkansas. — Little  Rock,  etc.,  Ry.  Co.  r.  Cullen,  54  Ark.  431,  1* 
S.  W.  169;  Louisiana  &  A.  Ry.  Co.  v.  Ratcliflfe  (Ark.),  33  R.  R- 
R.  255.  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  255,  115  S.  W.  396. 

California.— Herbert  v.  Southern  Pac.  Co.,  121  Cal.  227,  53  Pac  651. 

Georgia.— Harris  v.  Southern  Ry.  Co.,  129  Ga.  388,  58  S.  E.  873; 
Southern  Ry.  Co.  v.  Blake,  101   Ga.  217,  29  S.  E.  288. 

Indiana. — Korrady  v.  Lake  Shore,  etc.,  Ry.  Co.,  131  Ind.  261,  ^ 
N.  E.  1069;  Lake  Erie,  etc.,  R.  Co.  v.  Pence,  24  Ind.  App.  12;  Suth- 
erland V.   Cleveland,  etc.,   R.   Co.,  148   Ind.   308,  47   N.   E.  624. 
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. — Atchison,  etc.,  Ry.   Co.  v.  Schriver   (Kan.),  33  R.   R.   R. 
267,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  267,  103  Pac.  994. 

Kentucky. — Craddock  v.  Louisville  &  N.  R.  Co.,  13  Ky.  L.  Rep. 
18,  16  S.  VV.  125;  Gresham's  Adm'r  v.  Louisville  &  N.  R.  Co.,  15 
Ky.  L.  Rep.  599,  24  S.  W.  869;  Helm  v.  Louisville  &  N.  R.  Co. 
(Ky.),  33  S.  W.  396;  Illinois  Cent.  R.  Co.  v.  Willis'- Adm'r  (Ky.), 
22  R-  R.  R.  312,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  312,  97  S.  W.  21; 
Louisville  &  N.  R.  Co.  v,  MoHoy's  Adm'r  (Ky.),  18  R.  R.  R.  714, 
41  Am.  &  Eng.  R.  Cas.,  N.  S.,  714,  91  S.  W.  685;  Louisville  &  N.  R. 
Co.  V.  Towers  Adm'r  (Ky.),  32  R.  R.  R.  657,  55  Am.  &  Eng.  R. 
Cas.,  N.  S.,  657,  115  S.  W.  719;  Smith  v.  Louisville  &  N.  R.  Co. 
(Ky.),  30  S.  W.  209. 

Maine. — Grows  v.  Maine  Cent.  R.  Co.,  69  Me.  412. 

Maryland.— Baltimore  &  Ohio  R.  R.  Co.  v.  Mali,  66  Md.  53,  5 
Atl.  87. 

Massachusetts.— Young  v.  Old  Colony  R.  Co.,  156  Mass.  178,  30 
N.  E.  560. 

Michigan.— Potter  v.  Flint  &  Pere  Marquette  R.  Co.,  62  Mich.  22, 
28  N.  W.  714;  Storrs  v.  Grand  Trunk  W.  Ry.  Co.,  142  Mich.  375, 
105  N.  W.  764;  Tobias  z;.  Michigan  Cent.  R.  Co.,  103  Mich.  330,  61 
N.  W.  514. 

Minnesota. — Carney  v.  Chicago,  etc.,  Ry.  Co.,  46  Minn.  220,  48 
N.  W.  912. 

Missouri.— Boyd  v.  Wabash  Western  Ry.  Co.,  105  Mo.  371,  16  S. 
W.  909;  Duncan  v.  Missouri  Pac.  Ry.  Co.,  46  Mo.  App.  198;  Fox  v. 
Missouri  Pac.  Ry.  Co.,  85  Mo.  879;  Hutchinson  v.  Missouri  Pac. 
Ry.  Co.  (Mo.),  22  R.  R.  R.  683,  45  Am.  &  Eng.  R.  Cas.,  N. 
S.,  683,  93  S.  W.  931;  Moody  v.  Pacific  R.  Co.,  68  Mo.  470;  Porter 
'V.  Missouri  Pac.  R.  Co.  (Mo.),  22  R.  R.  R.  342,  45  Am.  &  Eng.  R. 
Cas.,  N.  S.,  342,  97  S.  W.  880. 

New  Jersey. — Burnett  v. "Eastern  &  A.  R.  Co.  (N.  J.),  10  Am.  & 
Eng.  R.  Cas.,  N.  S.,  469,  61  N.  J.  L.  373;  Green  v.  Erie  R.  Co. 
(N.  J.),  19  Am.  &  Eng.  R.  Cas.,  N.  S.,  308;  Hanson  v.  Pennsylvania 
R.  Co.  (N.  J.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  404. 

New  York.— Mackey  v.  New  York  Cent.  R.  Co.  (N.  Y.),  2/  Barb 
529;  Wilds  V.   Hudson,   29   N.    Y.   315. 

North  Dakota.— West  v.  Northern  Pac.  Ry.  Co.  (N.  Dak.),  12  R. 
R.  R.  655,  35  Am.  &  Eng.  R.  Cas.,  N.  S.,  655,  100  N.  W.  254. 

Ohio. — Lake  Shore,  etc.,  Ry.  Co.  v.  Geiger,  86  Ohio  Cir.  Ct.  Rep.  41. 

Pennsylvania. — Aiken-  v.  Pennsylvania  R.  Co.,  130  Pa.  380,  18  Atl. 
619;  Allen  V.  Pennsylvania  R.  Co.  (Pa.),  12  Atl.  493;  Born  v.  Phila- 
delphia &  R.  R.  Co.  (Pa.),  48  Atl.  263,  22  Am.  &  Eng.  R.  Cas.. 
N.  S.,  723;  Kelly  v.  Pennsylvania  R.  Co.  (Pa.),  8  Atl.  856;  McNeat 
I'.  Pittsburgh,  etc.,  Ry.  Co.,  131  Pa.  184,  18  Atl.  1026;  Myers  v, 
Baltimore  &  O.  R.  Co.,  150  Pa.  386,  24  Atl.  747. 

Sooth  Carolina.— Griskell  v.  Southern   Ry.,   81   S.   Car.   192,  62   S.. 
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E.  205;  Drawdy  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  27  R.  R.  R. 
523,  50  Am.   &   Eng.   R.  Cas.,   N.   S.,  523,  58  S.   E.  980. 

Vermont.— Guilmont's  Adm*r  v.   Central   Vt.   Ry.   Co.,  78  Vt  185. 

Virginia.— Baltimore  &  O.  R.  Co.  v.  Few's  Ex  r.  94  Va.  82,  26 
S.  E.  406;  Chesapeake  &  O.  Ry.  Co.  v.  Hall's  AdmV  (Va.),  32  R. 
R.  R.  638,  55  Am.  &  Eng.  R.  Cas.,  N.  S..  638,  63  S.  E.  1007;  Mark's 
Adm'r  v.  Petersburg  R.  Co.,  88  Va.  1,  13  S-  E.  299;  New  York, 
etc.,  R.  Co.  V  Kellam's  Adm'r,  83  Va.  851,  3  S.  E.  703;  Smith's 
Adm'r  v.  Norfolk  &  W.  Ry.  Co.  (Va.),  29  R.  R.  R.  715,  52  Am.  & 
Eng.    R.    Cas.,    N.    S.,   715,   60   S.    E.    56. 

Washington.— Cable  v.  Spokane,  etc.,  R.  Co.  (Wash.),  31  R.  R.  R- 
206.  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  206,  97  Pac.  744;  VVoolf  v.  Wash- 
ington  R.   &   Nav.   Co..  37  Wash.  491,  79   Pac.   997. 

West  Virginia.— Riedel  v.  Wheeling  Traction  Co.  (W.  Va.),  29  R 
R.  R.  768,  52  Am.  &  Eng.  R.  Cas..  N.  S.,  768,  61  S.  E.  821. 

Wisconsin.— Dullea  v.  Chicago  &  N.  W.  R.  Co..  86  Wis.  173.  56  N- 
W.  477;  Groesback  v.  Chicago,  etc.,  R.  Co..  93  Wis.  505.  67  X-  W. 
1120;  Langhoff  v.  Milwaukee,  etc.,  Ry.  Co.,  23  Wis.  43. 

It  is  negligence  per  se  for  an  adult  to  attempt  to  cross  before 
a  moving  train,  with  full  knowledge  of  his  surroundings,  unless 
compelled  to  do  so  to  avoid  impending  danger.  So  held  in  Louis- 
iana &  A.  Ry.  Co.  V,  RatcliflFe  (Ark.),  33  R.  R.  R.  255,  56  Am.  & 
Eng.   R.   Cas,  N.   S.,  255,  115   S.  W.  396. 

In  Drawdy  v.  Atlantic  Coast  Line  R.  Co.  (S.  Car.),  27  R.  R-  R- 
523,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  523,  58  S.  E.  980,  it  is  held 
that  a  person  who  knew  that  a  train  was  approaching  a  crossing, 
and  had  ample  opportunity  to  observe  its  proximity,  speed,  and  the 
extreme  hardihood  of  attempting  to  cross  in  front  of  it,  but  made 
the  attempt  and  was  killed,  was  guilty  of  contributory  negligence 
warranting  a  nonsuit. 

In  Burnett  v.  Eastern  &  A.  R.  Co.  (N.  J.),  10  Am.  &  Eng.  R- 
Cas.,  N.  S.,  469.  61  N.  J.  L.  373,  it  is  held  that  a  railroad  com- 
pany is  not  responsible  for  injuries  received  by  a  person  who  nn- 
successfully  attempts  to  cross  its  track  in  advance  of  a  train  which 
he  knows  is  approaching  the  place  of  crossing. 

Misjudging  Speed. — If  a  highway  traveler,  seeing  a  train  ap- 
proaching, misjudges  its  speed,  or,  for  any  other  cause,  his  cwn 
ability  to  cross  the  track  before  it  reaches  the  point  of  cross- 
ing, and  attempts  to  cross,  and  is  struck  by  the  train  and  injured, 
he  is  guilty  of  contributory  negligence.  So  held  in  Central  of 
Georgia  Ry.  Co.  v.  Forshee,  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  467, 
125  Ala.   199. 

Same.— In  Illinois  Cent.  R.  Co.  v.  Willis'  Adm'r  (Ky.),  22  R.  R.  R- 
312,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  312,  97  S.  W.  21,  it  appears 
that  deceased  either  saw  or  heard  the  train  by  which  he  was  struck 
approaching,  and  thought  he  could  cress  ahead  of  it.  but,  mis- 
calculating  the    speed    of   the   train,    he    was    struck    and   killed.     It 
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was  held   that  he   was  guilty  of   contributory   negligence   as  matter 
of  law. 

Obviously  Reckless. — In  Chicago,  etc.,  R.  Co.  v.  McElhaney,  87 
111.  App.  420,  it  is  held  that  where  a  person's  conduct  has  been  so 
reckless  that  the  minds  of  all  fair-minded  people  must  conclude  that 
he' was  acting  unreasonably  in  trying  to  cross  the  track  before  a 
train  he  saw  approaching,  and  he  was  injured  by  it,  there  can  be 
no  recovery  for  his  injury  against  the  railroad  company. 

Driving  on  Crossing. — Persons  who  drive  on  a  crossing  in  front  of 
a  moving  train  are  guilty  of  contributory  negligence.  So  held  in 
Born  V.  Philadelphia  &  R.  R.  Co.  (Pa.),  48  Atl.  263,  22  Am.  &  Eng. 
R.  Cas.,  N.  S.,  723. 

Same. — Where  decedent,  when  approaching  the  railroad  crossing 
at  which  he  was  killed,  looked  around  before  going  on  the  track, 
and  saw  the  train  but  drove  directly  on  the  crossing,  and  urged  his 
horses  over  the  same,  he  was  guilty  of  contributory  negligence  as 
a  matter  of  law.  So  held  in  Porter  v,  Missouri  Pac.  Ry.  Co.  (Mo.), 
22  R.  R.  R.  342,  45  Am.  &  Eng.  R.  Cas.,  N.  S.,  342,  97  S.  W.  880. 

Driving  Biiggy^ — A  person  driving  in  a  buggy,  who,  when  at  a  safe 
distance  from  the  track,  undertook  to  cross  a  railroad  crossing  ahead 
of  a  train  which  he  knew  was  approaching  assumed  the  risk  of  any 
resulting  injury.  Louisville  &  N.  R.  Co.  v.  Molloy's  Adm'x  (Ky.), 
18  R.  R.  R.  714,  41  Am.  &  Eng.  R.  Cas.,  N.  S-,  714,  91  S.  W.  685. 

Train  Seen  When  Forty  Rods  from  Track  by  Person  Seven  Yardis 
from  It — In  Grows  v.  Maine  Cent.  R.  Co.,  69  Me.  412,  plaintiff 
stated  in  his  declaration  that  he,  being  in  a  narrow  fenced  lane  lead- 
ing to  a  crossing  over  defendant's  railroad,  and  distant  about  2J^ 
rods  from  its  track  and  perceiving  a  train  40  rods  from,  but  ap- 
proaching the  crossing,  he,  being  7  yards  therefrom,  attempted  to 
cross  in  front  of  the  train,  but  was  injured  by  it.  It  was  held  that  on 
such  a  statement  of  facts  that  he  was  not  entitled  to  recover. 

Walking  Forty  Feet  without  Looking  Again  after  Seeing  Car 
Hundred  and  Twenty  Feet  Distant — Reliance  on  Stop  at  Station. — 
In  Cranch  v.  Brooklyn  Heights  R.  Co.,  21  R.  R.  R.  610,  44  Am.  & 
Eng.  R.  Cas.,  N.  S.,  610,  186  N.  Y.  310,  78  N.  E.  1078,  it  appears  that 
a  pedestrian,  intending  to  take  passage  on  a  train  at  a  station,  was 
struck  by  a  train  that  did  not  stop  there.  No  warning  was  given 
that  the  train  would  not  stop,  and  trains  customarily  stopped  at  the 
station,  and  such  fact  was  known  to  the  pedestrian.  The  pedestrian 
first  saw  the  train  about  700  or  800  fe^t  from  the  station.  She  next 
saw  it  about  120  feet  from  her,  and  instead  of  attempting  to  cross 
there,  she  walked  a  distance  of  35  or  40  feet  to  a  place  at  or  near 
the  center  of  a  street  and  without  looking  for  the  approaching  train 
she  stepped  on  the  track  and  was  injured.  While  walking  the  dis- 
tance of  35  or  40  feet  she  was  in  a  place  of  safety  and  could,  at 
every  instance,  have  commanded  a  full  view  of  the  approaching  train. 
It  was  held  that  she  was  guilty  of  contributory  negligence  as  a  matter 
of  law. 
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Stopping  on  Track  to  Pick  Up  Something  She  Had  Droppcd-In 
Hutchinson  v.  Missouri  Pac.  Ry.  Co.  (Mo.),  22  R.  R.  R.  683,  45 
Am.  &  Eng.  R.  Cas.,  N.  S.,  683,  93  S.  W.  931,  it  appears  that  de- 
ceased, knowing  that  a  train  was  approaching  and  in  close  prox- 
imity to  her,  stepped  on  the  track  in  front  of  it,  and  while  pausing 
there  to  pick  up  something  she  had  dropped,  was  immediately  stwck 
and  killed.  It  was  held  that  this  evidence  sustained  a  finding  that 
she  was  guilty  of  contributory  negligence. 

Burdened  Man  Twenty  Feet  from  Crossing  When  Train  Sixty  Feet 
from  It — Looking  Again  When  Four  Feet  from  Crossing^Four  Miles 
an  Hour.— In  Gulf,  etc.,  Ry.  Co.  v,  Wilson  (C.  C.  A.),  59  Fed.  Rep. 
689,  it  appeared  that  plaintiflF,  who  was  carrying  a  stick  of  lumber, 
started  towards  a  railroad  crossing  and  when  about  twenty  feet  from 
it  saw  a  train  about  60  feet  from  and  approaching  the  crossing.  He 
looked  again  when  within  four  feet  of  the  track,  and  stepped  upon 
the  track  and  was  injured  by  the  train.  When  he  first  saw  the 
train  its  speed  was  4  miles  an  hour,  and  its  engine  was  supplied  with 
neither  air  brakes  nor  sand,  and  there  was  no  attempt  to  step  the 
train  until  after  the  accident.  It  was  held  that  plaintiff  was  guilty  of 
contributory  negligence. 

Train    Hundred   Yards    Distant— Whipped   Up   Horses.— In  Allen 

V.  Pennsylvania  R.  Co.  (Pa.),  12  Atl.  493,  it  appeared  that  plaintifi, 
who  was  a  stranger  in  the  neighborhood,  stopped  before  reaching 
the  crossing  at  a  point  where  he  could  net  see  the  track,  and  then 
drove  on,  and  when  he  saw  the  train  100  yards  away  whipped  up 
his  horses,  and  was  struck  by  the  train.  It  was  held  that  a  non- 
suit was  properly  granted. 

Train  Fifty  Five  Rods  Distant— Buggy  Hundred  and  Seventy 
Five  Feet  from  Track.— In  Dullea  v.  Chicago  &  N.  W.  R.  Co.,  86 
Wis.  173,  56  N.  W.  477,  it  appears  that  while  driving  along  a  high- 
way towards  defendant's  track,  plaintiff  crossed  a  bridge,  and,  when 
53  feet  from  the  end  of  the  bridge  and  175  feet  from  the  track,  he 
saw  a  train  about  55  rods  distant  approaching  at  high  speed,  he 
walked  his  horse  to  the  end  of  the  bridge,  in  compliance  with  a 
notice  thereon,  and  then  drove  as  fast  as  he  could  to  the  track,  and 
his  buggy  was  struck  by  the  train  and  he  was  injured.  He  might 
have,  before  reaching  the  track,  turned  into  a  side  road  which  ran 
nearly  parallel  with  the  track.  It  was  held  that  he  was  guilty  of 
contributory  negligence  in  deliberately  attempting  to  cross  the  track 
in  front  of  the  train. 

Knowledge  of  High  Speed  of  Approaching  Train— View  Obstructed 
until  within  Eight  Feet  of  Track— Collision  with  Wagon.— In  West 
V.  Northern  Pac.  Ry.  Co.  (N.  Dak.),  12  R.  R.  R.  655,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  655,  100  N.  W.  254,  it  appeared  that  plaintiff's  servant 
approached  a  railroad  crossing  with  which  he  was  familiar,  with  his 
horses  on  a  trot,  knowing  that  a  train  was  approaching  at  a  high 
rate  of  speed  and  was  very  near  the  crossing,  and  that  a  view  of 
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the  train  was  obstructed  by  buildings  and  cars  from  a  point  127 
feet  back  from  the  track  until  he  arrived  within  8  feet  thereof.  But 
for  the  noise  of  his  wagon,  he  could  have  heard  the  train  in  time  to 
have  avoided  a  collision  with  it.  It  was  held  that  he  was  guilty 
of  contributory  negligence,   preventing  a   recovery. 

Train  Short  Distance  Away — ^Attempt  by  Woman. — In  Young  v. 
Old  Colony  R.  Co.,  156  Mass.  178,  30  N.  E.  560,  it  appeared  that  a 
woman  attempted  in  broad  day  light  to  cross  tracks  in  front  of 
an  approaching  train,  which  she  saw  and  was  only  a  short  distance 
away,  before  she  made  such  attempt,  and  was  struck  by  the  engine 
and  injured.     It  was  held  that  she  could  not  recover. 

View  of  Driver  Obstructed  until  Near  Track. — Where  plaintiffs 
view  was  obstructed  while  he  was  approaching  a  railroad  cross- 
ing until  he  was  within  a  short  distance  thereof,  and  he  drove  on 
the  track  without  stopping,  making  an  attempt  after  he  saw  the 
train,  to  cross  in  front  of  it,  he  was  guilty  of  contributory  negligence. 
So  held  in  Robinette  v.  Alabama  G.  S.  R.  Co.  (Ala.),  1  R.  R.  R. 
236,  24  Am.  &  Eng.  R.  Cas.,  N.  S.,  236,  31  So.  18. 

View  Unobstructed  for  Considerable  Distance — Whipping  Up  Team. 
—In  Woolf  r.  Washington  R.  &  Nav.  Co.,  37  Wash.  491,  79  Pac. 
997,  it  is  held  that  one  who  drives  a  team  upon  a  crossing  at  a 
point  where  for  a  considerable  distance  he  has  an  unobstructed 
view  of  an  approaching  locomotive,  is  guilty  of  contributory  negli- 
gence as  a  matter  of  law,  if  he  drives  on  the  crossing,  either  with- 
out looking  or  listening  or  whips  up  his  horses  in  an  endeavor  to 
drive  over  the  tracks  ahead  of  the  engine. 

Train  Two  Hundred  Feet  from  Crossing  When  Horse  Six  Feet 
from  Nearest  Rail — Fifty  Miles  an  Hour — Position  of  Danger. — In 
Gctman  v.  Delaware,  etc.,  R.  Co.,  162  N.  Y.  21,  56  N.  E.  553,  it  is 
held  that  the  fact  that  deceased  was  in  a  position  of  danger  be- 
fore he  went  on  the  railroad  track  is  not  sufficiently  shown  where 
the  undisputed  evidence  shows  that  he  was  in  good  health,  en- 
tirely familiar  with  the  crossing,  was  driving  a  gentle  horse  at  a 
walk,  or  slow  trot,  and  saw  the  train  by  which  he  was  struck  ap- 
proaching at  a  speed  of  from  forty  to  fifty  miles  an  hour  when  it 
was  still  two  hundred  feet  from  the  crossing,  and  when  the  head 
of  his  horse  was  within  six  feet  of  the  nearest  rail,  and  there  was 
nothing  in  the  surroundings  to  confuse  him,  and  the  circumstances 
indicated  that  he  first  intended  to  jump  from  the  wagon  and  then 
changed  his  mind  and  whipped  up  his  horses  in  order  to  cross  in 
front  of  the  train. 

Knowledge  That  Fast  Train  Is  Due. — In  Farve  v.  Louisville  &  N. 
R.  Co.  (C.  C),  42  Fed.  Rep.  441,  it  is  held  that  if  a  person  knows 
that  a  fast  train  is  due,  but  goes  upon  the  track,  and  is  struck  by 
the  train,  he  is  guilty  of  contributory  negligence  precluding  re- 
covery for   his    injuries    or    death. 

Attempt  to  Run  from  House  to  Depot  upon  Hearing  Train-^ 
Forty  Miles  an  Hour.— In  Boyd  v.  Wabash  Western  R.  Co.,  105  Mo. 
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371,  16  S.  W.  909,  it  appeared  that  deceased,  on  hearing  the  approach 
of  the  train,  started  from  his  house  to  the  depot  on  a  run,  and  never 
stopped  to  observe  the  train,  which  was  running  forty  miles  an 
hour,  but  attempted  to  cross  the  track  in  front  of  it,  and  was 
killed.     It  was  held  that  there  could  be  no  recovery. 

Mistake  as  to  Direction  of  Train  Heard  Approaching.— In  Chesa- 
peake &  O.  Ry.  Co.  V.  Hall's  Adm'r  (Va.),  32  R.  R.  R.  638,  55  Am. 
&  Eng.  R.  Cas.,  N.  S.,  638,  63  S.  E.  1007,  it  is  held  that  decedent 
was  guilty  of  contributory  negligence,  precluding  recovery  for  her 
death,  caused  by  being  struck  by  an  east-bound  train  while  attempt- 
ing to  drive  across  the  track  when  she  knew  that  a  train  was 
approaching,  though,  on  hearing  that  the  train  was  approaching, 
she  believed  that  it  was  west-bound,  where  she  could  see  the  track 
east  of  the  crossing  for  more  than  one-fourth  mile,  the  train  was 
rumbling  and  apprised  others  in  the  neighborhood  of  its  approach, 
and  she  did  not  look  down  the  track  west  of  the  crossing,  though, 
had  she  done  so,  she  could  have  seen  the  train  from  680  to  3,0M 
feet  away. 

Crossing  in  Cut — ^Whistle  Heard  and  Steam  Seen — ^Whipped  up 
Horses — ^Train  of  Flat  Cars  Pushed  by  EUigine. — In  Storrs  v.  Grand 
Trunk  W.  Ry.  Co.,  142  Mich.  375,  105  N.  W.  764,  it  appeared  that 
plaintiff,  with  knowledge  that  construction  work  was  being  done 
on  the  railroad,  approached  a  crossing  in  a  cut  and  heard  the  whistle 
and  saw  the  steam  from  an  approaching  engine,  but  without  stop- 
ping to  look  or  listen  whipped  up  his  horses  and  attempted  to 
cross  the  track  ahead  of  the  train,  and  was  injured.  It  was  held 
that  a  verdict  should  have  been  directed  for  defendant  on  the  ground 
of  contributory  negligence,  though  the  train  was  one  of  flat  cars 
being  pushed  ahead  of  the  engine. 

Flagman's  Warnings  Disregarded  by  Driver  of  Buggy. — Where  a 
person  attempts  to  drive  a  buggy  over  a  railroad  crossing  in  an 
attempt  to  beat  a  train  over  the  crossing,  in  disregard  of  the  warn- 
ings of  the  flagman,  and  is  killed  by  the  train,  there  can  be  no 
recovery  for  his  death.  So  held  in  Chicago,  etc.,  R.  Co.  v.  Nicholas, 
74  111.  App.  197. 

Team  Startled  by  Whistle  When  Three  Rods  from  Crossing— 
Dangerous  Alternative. — In  Potter  v.  Flint  &  Pere  Marquette  R- 
Co.,  62  Mich.  22,  28  N.  W.  714,  an  action  to  recover  damages  on  ac- 
count of  defendant  railroad's  alleged  negligence  in  not  giving  cross- 
ing signals,  and  not  having  a  sign  at  a  crossing,  it  appeared  that 
plaintiff  was  riding  wMth  another  person,  who  drove  along  a  high- 
way for  40  or  50  rods  in  sight  cf  the  railroad  track,  which  is 
gradually  approached  and  finally  intersected  at  such  crossing,  and 
that  another  party  crossed  the  track  just  in  time  to  avoid  an  ap- 
proaching train,  the  whistle  of  which  startled  the  horses  drawing  the 
vehicle  in  which  plaintiff  was  riding  when  three  or  four  rods  from 
the  crossing,  but  the  driver  let  them  go  forward,  thinking  it  the 
safer   course   to   pursue   and   hoping   to  avoid   a     collision    with    the 
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train,  which  struck  his  vehicle,  and  caused  an  injury  to  plaintiff. 
It  was  held  that  the  case  was  properly  taken  from  the  jury  on 
account  of  plaintiff^s  gross  negligence. 

Killed  by  Engine  on  Fourth  Track  after  Crossing  in  Front  of 
Train  on  Second  Track — Knowledge  of  Conditions. — In  Walker  v, 
Kinnare,  76  Fed.  Rep.  101,  it  appeared  that  deceased,  coming  from 
the  north,  reached  the  crossing  just  as  a  train  reached  it  from 
the  west  on  the  second  track,  and,  in  order  to  cross  in  front  of  it, 
turned,  and  ran  southeasterly  diagonally  over  the  street  and  first 
two  tracks,  and  in  front  of  the  engine.  He  then  crossed  the  third 
track,  and  was  killed  by  an  engine  on  the  fourth  track,  also  com- 
ing from  the  west,  a  little  behind  the  engine  of  the  train.  It  was 
quite  dark  at  the  time,  rain  and  snow  falling,  and  deceased  was 
familiar  with  the  locality  and  the  frequency  with  which  trains  passed. 
It  was  held  that  his  negligence  contributed  to  his  death. 

Struck  by  Another  Train.— In  Green  v.  Erie  R.  Co.  (N.  J.),  19 
Am.  &  Eng.  R.  Cas.,  N.  S.,  308,  it  appeared  that  G.,  while  standing 
on  his  open  wagon,  loaded  with  stone,  in  his  effort  to  drive  ahead 
of  a  west  bound  train  which  he  saw  moving  towards  him,  about 
three  hundred  feet  away,  attempted  to  cross  defendant's  double 
tracks  at  a  highway  crossing,  and  was  struck  and  injured  by  an 
east-bound  express  train  moving  towards  him  at  a  high  rate  of 
speed,  but  which  an  intervening  hill  prevented  him,  after  reaching 
the  tracks,  from  seeing  until  it  was  about  400  feet  from  him.  It 
was  held  that  he  was  clearly  guilty  cf  contributory  negligence  pro- 
ductive of  his  injury. 

Several  Tracks— Struck  by  Train  after  Turning  Back  to  Avoid 
Another.— In  Sutherland  v.  Cleveland,  etc.,  R.  Co.,  148  Ind.  308, 
47  N.  E.  624,  it  appeared  that  plaintiff,  when  attempting  to  cross 
several  railroad  tracks,  saw  a  train  approaching  and  turning  back 
to  avoid  it,  saw  a  train  coming  from  the  opposite  direction  upon 
another  track  which  she  thought  she  could  pass  over  before  it 
would  reach  her,  and  was  struck  by  the  latter  train.  It  was  held 
that  her  contributory  negligence  prevented  recovery. 

Attempt  to  Cross  Tracks  of  Two  Companies — Trains  Approaching 
Side  by  Side — Knowledge,  of  Unusual  Speed. — In  Langhoff  v.  Mil- 
waukee, etc.,  Ry.  Co.,  23  Wis.  43,  an  action  for  killing  of  plaintiff's 
intestate  by  defendants'  trains,  while  she  was  attempting  to  cross 
their  two  adjacent  tracks,  it  appeared  that  deceased  must  have  seen 
and  known  that  two  trains  were  approaching  on  such  tracks  side 
by  side,  and,  with  the  exercise  of  any  care,  must  have  known  that 
they  were  running  at  a  much  greater  rate  of  speed  than  usual;  and 
the  circumstances  were  such  as  would  have  prevented  any  prudent 
person  from  attempting  to  pass.  It  was  held  that  the  trial  court 
should  have  set  aside  a  verdict  for  plaintiff  and  ordered  a  new 
trial. 

Engine  Backing  into  City  at  Night— Fifteen  Miles  an  Hour— Mere 
Absence  of  Switchman  from  Rear  of  Tender. — In  Smith  v.  Louisville 
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&  N.  R.  Co.  (Ky.),  30  S.  W.  209,  it  appeared  that  plaintiff  was 
struck  at  a  crossing  by  an  engine  which  was  backing  into  the  city 
at  night  at  the  rate  of  fifteen  miles  an  hour.  Plaintiff  admitted 
that  he  saw  the  engine  before  he  attempted  to  cross  the  tracks, 
but  believed  he  could  cross  safely.  The  only  negligence  charged 
against  the  railroad  was  that  a  switchman,  whose  station  was  on 
the  rear  of  the  tender,  was  absent  from  his  post  at  the  time  of 
the  accident.  It  was  held  that  a  verdict  was  properly  directed  for 
defendant. 

Danger  Incurred  to  Save  Horse  from  Train. — In  Baltimore,  etc., 
R.  Co,  V.  Driskell,  101  111.  App.  137,  it  is  held  that  where  a  person 
leaves  a  place  of  safety,  in  order  to  save  his  horse  from  being 
struck  by  a  train  he  sees  approaching  the  crossing,  and  is  run  over 
and  killed  by  the  engine,  such  reckless  exposure  will  prevent  re- 
covery for  his  death. 

Boy's  Foot  Caught — Failure  to  Stop  Train  at  Cros^g,  as  Re- 
quired by  Statute. — In  Greshman's  Adm'r  v.  Louisville  &  N.  R.  Co., 
15  Ky.  L.  Rep.  599,  24  S.  W.  869,  it  appeared  that  plaintiffs  intestate, 
a  boy  12  years  old,  started  from  defendant  railway  company's  platfonn 
to  cross  the  track,  but  his  foot  caught  so  that  he  fell,  and  before  he 
:ould  get  up  he  was  run  over  by  a  train.  He  evidently  saw  the 
train  coming  rapidly,  and  close  at  hand,  but  thought  he  could  cross 
in  safety,  and  could  have  done  so  had  he  not  fallen.  It  was  held 
that  though  the  train  failed  to  stop  at  the  crossing,  as  required 
by  statute,  which  prevented  him  from  having  time  to  recover  and 
cross,  the  railroad  was  not  liable  because  of  deceased's  contributory 
negligence. 

Express  Train  Mistaken  for  Local — ^Reliance  on  Stop  at  Statioa— 
Where  persons  approaching  an  electric  railway  crossing  saw  a 
train  approaching,  but  supposed  it  was  a  local  train  which  would 
stop  at  a  station  which  it  would  pass  shortly  before  reaching  the 
crossing,  while  in  fact  it  was  an  express  which  did  not  stop  there, 
and  they  drove  on  the  crossing  without  stopping  and  collided  with 
the  train,  they  were  ncgliggnt,  and  a  recovery  for  their  injuries 
was  barred.  So  held  in  Cable  v.  Spokane,  etc.,  R.  Co.  (Wash.),  31 
R.  R.  R.  206,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  206,  97  Pac.  744. 

2.    TRAINS— NOT  NEGLIGENCE  PER  SE. 

But  there  are  decisions  to  the  effect  that  it  is  not  negligence  per 
se  to  make  an  unsuccessful  attempt  to  cross  in  front  of  an  ap- 
proaching train,  but  that  the  question  depends  upon  the  circum- 
stances, and  if  they  are  such  as  would  not  deter  an  ordinarily 
prudent  person  from  making  the  attempt,  it  does  not  constitute 
contributory   negligence. 

United  SUtes.— Coble igh  v.  Grand  Trunk  Ry.  (C.  C),  75  Fed. 
Rep.  247;  Houston  &  T.  C.  R.  Co.  v.  Laskowski  (C.  C.  A.),  47  Fed. 
Rep.   59. 
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IUinoi8.--Baltimorc,  etc.,  Ry.  Co.  v.  Keck,  185  III.  400,  57  N.  E. 
197. 

Iowa.— Dieckmann  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  32  R.  R.  R. 
346,  55  Am.  &  Eng.    R.  Cas.,  N.   S.,  346,  121   N.  W.  676. 

Ohio.— C.  C.  &  I.   Ry.  Co.  v.  Reiss,  13  Ohio  Cir.  Ct.  Rep.  405. 

Oregoa— Wolf  v.  City  Ry.  Co.  (Ore.),  27  R.  R.  R.  213,  50  Am. 
&  Eng.  R.   Cas.,    N.    S.,   213,   91   Pac.   460. 

Texas. — St.  Louis,  etc.,  Ry.  Co.  v.  Mathews,  34  Tex.  Civ.  App. 
302,  79  S.   W.    71. 

In  Chicago,  etc.,  R.  Co.  v.  Ptacek  (111.),  10  Am.  &  Eng.  R.  Cas., 
N.  S.,  481,  it  is  held  that  a  requested  instruction  to  the  effect  that 
plaintifiF  could  not  recover,  if  the  jury  found  that  decedent  was 
killed  while  trying  to  cross  the  tracks  at  a  railroad  crossing,  after 
the  gates  were  down,  in  front  of  an  approaching  train,  was  prop- 
erly modified  by  the  additional  clause  after  the  words  approaching 
train,  "and  that  in  so  doing  she  was  guilty  of  lack  of  ordinary 
care,"  such  an  attempt  not  being  negligence  per  se  but  a  question 
of  fact. 

Apparently  Sufficient  Time. — It  is  not  contributory  negligence,  as 
a  matter  of  law,  for  one  to  attempt  to  cross  a  track  in  front  of 
a  train  which  he  sees  approaching,  if  he  has,  apparently,  a  reason- 
able time  in  which  to  cross.  So. held  in  Baltimore,  etc.,  Ry.  Co.  v. 
Keck,  185  111.  400,  57  N.  E.  197. 

Relative  Distance  of  Person  and  Train  from  Crossing. — In  Dieck- 
mann  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  32  R.  R.  R.  346,  55  Am.  & 
Eng.  R.  Cas.,  N.  S.,  346,  121  N.  W.  676,  it  is  held  that  one  is  not 
in  all  cases  negligent  as  a  matter  of  law,  in  crossing  a  track  with 
knowledge  of  the  approach  of  a  train,  the  question  depending*  upon 
the  relative  distance  of  the  person  and  the  train  from  the  crossing 
and  other  circumstances;  and  if  it  is  so  near  and  going  so  fast, 
that  one  should  know,  as  a  prudent  person,  that  he  could  not  cross 
without  danger,  an  attempt  to  cross  is  negligence. 

Speed  of  Train  to  Be  Considered. — ^The  fact  that  a  person  struck 
by  a  train  at  a  crossing  saw  it  approaching  before  he  attempted 
to  cross  the  track  cannot  be  made  conclusive  as  to  his  contributory 
negligence  by  the  charge  to  the  jury,  regardless  of  the  rate  of  speed 
or  the  manner  in  which  the  train  was  run.  So  held  in  St.  Louis, 
«tc.,  Ry.  Co.  V.  Mathews,  34  Tex.  Civ.  App.  302,  79  S.  W.  71. 

Collision  with  Vehicle. — That  a  person  killed  in  a  railroad  cross- 
ing collision  drove  upon  the  track  knowing  the  train  was  approach- 
ing docs  not  conclusively  establish  his  negligence.  Stearns  v.  Boston 
&  M.  R.  R.  (N.  H.),  32  R.  R.  R.  55,  55  Am.  &  Eng.  R.  Cas.,  N. 
S.,  55,  71  Atl.  21. 

Whistle  Heard  in  Time  to  Avoid  Danger.— In  C.  C.  &  I.  Ry.  Co. 
V.  Reiss,  13  Ohio  Cir.  Ct.  Rep.  405,  it  is  held  that  a  court  is  not 
jtistificd  in  charging  that  if  plaintiff  heard  the  whistle  of  the  train 
hy  which  he  was  injured  while  at  a  sufficient  distance  from  the 
crossing  to  have  stopped  his  horses  in  time  to  prevent  the  collision, 
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and  did  not  stop,  he  was  guilty  of  contributory  negligence,  since 
the  whistling  might  have  been  heard  when  the  train  was  so  far 
away  that  a  prudent  man  would  believe  that  he  could  cross  ia 
safety. 

Ignorance  of  Direction  Train  Is  Running — View  of  Track  Ob> 
stnicted  in  One  Direction. — In  Griffin  v.  Chicago,  R.  I.  &  Pac  Ry. 
Co.,  68  Iowa  638,  27  N.  W.  792,  it  was  held  that  one  who  is  ap- 
proaching a  railroad  track  driving  a  team,  knowing  that  a  train  is 
coming,  but  not  the  direction  it  is  running,  and  is  unable  to  have 
a  view  of  the  track  in  one  direction,  is  negligent  in  attempting  to 
cross  the  track,  unless  he  exercises  sufficient  care  to  determine  that 
the  train  is  not  on  the  part  of  the  track  concealed  from  his  view, 
within  a  distance  which  would  deter  a  man  of  ordinary  prudence 
from   attempting  to  cross  the  track. 

Team  Delayed  by  Raised  Track — ^Absence  of  Contributory  Neg- 
ligence— Pleading. — In  Philbin  v.  Denver  City  Tramway  Co.  (Colo.),. 
85  Pac.  630,  it  is  held  a  complaint  alleging  that  while  a  driver  of 
an  ordinary  vehicle  was  attempting  to  drive  across  a  street  railway 
ahead  of  a  car  approaching  up  a  steep  grade  he  was  detained  be- 
cause the  tracks  were  raised  six  inches  above  the  level  of  the  street, 
but  that  he  did  not  know  and  had  no  reason  to  believe  that  the 
horse  drawing  the  wagcn  would  be  unable  to  safely  make  the  cross- 
ing, or  that  the  wagon  would  be  detained,  negatived  any  negligence 
on  the  part  of  the  driver,  on  account  of  the  raised  track. 

Track  Straight  and  View  Unobstructed  for  Mile  or  More— Look- 
outs— Forty  Miles  an  Hour — Negligence  and  No  Contributory  Neg- 
ligence.— In  Huntress  v,  Boston,  etc.,  R.  Co.,  66  X.  H.  185,  34  .-Vtl. 
154,  it^  appeared  that  decedent  was  killed   while  attempting  to  drive 
across  defendant's  railroad  in  front  of  a  train  which  was  approach- 
ing   at    the    rate    of    35    or    40    miles    per    hour.     The    railroad  was 
straight  for  a  mile  or  more   in   the   direction   from   which  the  train 
was    coming,    and    the    view    was    unobstructed;    and    the    statutory 
signals  were  given.     The  fireman,  being  engaged  in  putting  coal  in 
the  fire-box,  did  not  see  the  carriage  until   too  late.     The  engineer 
on  the  other  side  of  the  locomotive  did  not  become   aware  cf  the 
danger  until  notified  by  the  fireman.     It  was  held  that  it  could  prop- 
erly be   found    that   the   collision    was   caused   by   lack    of  due  care 
on    part    of    defendants,    with    no    contributory    want    of    due   care 
on   the   part   of   decedent.      In    this   case   it   is    said    in    the  opinion: 
"the  knowledge  which  the  defendants  may  be  presumed  to  have  of 
the  fact  that  persons  of  ordinary  prudence  frequently  go  upon  level 
crossings  in   front  of  moving  trains,  when   they  would   wait  for  the 
trains  to  pass  if  they  had  long  been  employed  as  railway  managers 
or  trainmen,  is  the  knowledge  of  the  danger  caused  by  high  speed 
and    common    misapprehensions    and    miscalculations.      The    defend- 
ants, presumably  aware  of  this  customary  danger  and  its  cause,  are 
bound    to   act   upon    their   superior   knowledge,    and    take   such  pre- 
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cautions   as   men  of   ordinary  prudence   would   take,   under   the   cir- 
cumstances, in  their  situation." 

Whistle  Heard  When  Two  Hundred  Feet  from  Crossing — ^Reliance 
«m  Stop  at  Station  and  Signal  at  Whistling  Post.— In  Cobleigh  v. 
Grand  Trunk  Ry.  (C.  C.),.75  Fed.  Rep.  247,  it  appeared  that  plain- 
tiff, when  approaching  a  crossing  near  a  railroad  station,  heard  a 
whistle  beyond  the  station,  and,  when  about  200  feet  from  the  cross- 
ing, stopped,  as  he  testified,  and  looked  for  the  train,  and  then  con- 
cluded that  it  had  stopped  at  the  station,  which  at  the  time  was 
obscured  by  falling  snow.  Thinking  that  he  could  easily  pass  be- 
fore the  train  could  start  up  and  reach  the  crossing  or  the  whistling 
post,  where  he  might  expect  a  signal,  he  drove  on  without  looking 
again,  and  was  struck  by  a  fast  train  which  had  not  stopped  at 
the  station  or  signaled  at  the  whistling  post.  It  was  held  that  the 
question  of  his  contributory  negligence  was  for  the  jury. 

Obstmcted  View— Crossing  Reached  by  Train  in  Less  than  Two 
Seconds — Fifteen  Miles  an  Hour  and  No  Signals. — In  Lowden  v. 
Pennsylvania  Co.,  41  Ind.  App.  614,  it  is  held  that  where  it  appears 
that  a  person  attempted  to  cross  a  street  upon  which  there  was  a 
railroad  track  and  across  which  street,  diagonally,  a  street  railway 
track;  that  when  such  attempt  to  cross  was  made  a  street  car 
crossed  the  railroad  track,  to  some  extent  obstructing  her  view,  and 
making  much  ncise;  that  there  were  other  street  cars  and  wagons 
in  the  vicinity;  and  that  when  she  arrived  on  the  steam  railroad 
track  and  first  observed  the  train  approaching  which  injured  her, 
it  was  running  fifteen  miles  an  hour,  without  signal,  and  reached 
her  in  1  4-11  seconds,  the  question  of  her  contributory  negligence 
was  for  the  jury. 

3.    MUST  YIELD  RIGHT  OF  WAY  TO  TRAIN. 

A  pedestrian,  or  driver  of  a  vehicle,  must  yield  the  right  of  way 
to  a  train  which  he  sees  approaching  from  such  a  short  distance 
or  so  rapidly,  or  under  such  other  circumstances  as  would  render 
it  in  the  least  doubtful,  to  a  reasonably  prudent  man,  whether  he 
could  cross  in  safety.  Southern  Ry.  Co.  v.  Carroll  (C.  C.  A.),  138 
Fed.  Rep.  638,  16  R.  R.  R.  488,  39  Am.  &  Eng.  R.  Cas.,  N.  S.,  488; 
Black  V.  Burlington,  etc.,  Ry.  Co.,  38  Iowa  515;  Wilson  v.  Southern 
Pac.  Co.,  13  Utah  352,  44  Pac.   1040. 

A  traveler  approaching  a  railroad  crossing  is  bound  to  give  way 
to  a  train  which  is  in  sight  or  hearing,  and  moving  so  rapidly  as  to 
make  it  doubtful  whether  he  can  cross  in  perfect  safety.  So  held 
in  Southern  Ry.  Co.  v.  Carroll  (C.  C.  A.),  16  R.  R.  R.  488,  39  Am. 
&  Eng.  R.   Cas.,  N.   S.,  488,  138  Fed.  Rep.  638. 

In  Smith's  AdmV  v,  Norfolk  &  W.  Ry.  Co.  (Va.),  29  R.  R.  R. 
715,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  715,  60  S.  E.  56,  it  is  held  that 
where  a  highway  traveler  is  warned  of  the  near  approach  of  a 
railroad   train    it   is   his   duty   to   keep   off   the   track  until    the   train 
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has  passed,  and  to  go  on  the  track  under  such  circumstances  » 
negligence  defeating  a  recovery  for  injuries  inflicted  in  the  result- 
ing collision. 

Possibility  of  Crossing  in  Safety  Uncertain. — In  Southern  Ry.  Ca 
V.  Carroll  (C.  C.  A.),  138  Fed.  Rep.  638,  16  R.  R.  R.  488.  39  Am. 
&  Eng.  R.  Cas.,  N.  S.,  488,  it  is  held  that  one  approaching  a  cross- 
ing must  give  way  to  a  train  which  is  within  sight  or  hearing,  and 
moving  so  rapidly  as  to  make  it  doubtful  whether  he  can  cross 
in  perfect  safety. 

4.    STREET    CARS— HELD    CONTRIBUTORY    NEGLIGENCE 

AS  MATTER  OF  LAW. 

It  has  been  frequently  decided  as  a  matter  of  law,  that  it  is 
contributory  negligence  to  make  an  unsuccessful  attempt  to  cross 
street  railway  tracks  with  knowledge  that  an  approaching  car  is 
but  a  very  short  distance  away. 

Louisiana.— Riley  v.   Shrevepcrt   Traction   Co.,   114   La.  135. 

Maryland. — Heying  v.  United  Rys.  &  Elec.  Co.,  100  Md.  281;  Mc- 
Nab  V.  United  Rys.  Co.,  94  Md.  719;  Merdling  v.  United  Rys.  Co, 
97   Md.    73. 

Massachusetts. — Halloran  v.  Worcestor  Consol.  St.  Ry.  Co.  (Mass.), 
78  N.  E.  381. 

Michigan.— Hilts  v.  Foote,  125  Mich.  241,  84  N.  W.  139;  Mott 
V.  Detroit,  etc.,  Ry.  Co.  (Mich.),  15  Am.  &  Eng.  R  Cas.,  N.  S-,  U3. 

Missouri. — Bunyan  v.  Citizens'  Ry.  Co.  (Mo.),  l  Am.  &  Eng.  R. 
Cas.,  N.  S.,  246;  Reno  v.  St.  Louis,  etc.,  Ry.  Co.,  180  Mo.  469; 
Roenfcldt  v,  St.  Louis  &  S.  Ry.  Co.  (Mo.),  13  R.  R.  R.  470,  36  Am. 
&  Eng.  R.  Cas.,  N.  S.,  470,  79  S.  W.  706;  Watson  v.  Mound  Dty 
St.   Ry.   Co.   (Mo.),  3  Am.  &  Eng.  R.  Cas.,  N.  S.,  385. 

New  Jersey. — Schwanewedc  v.  North  Hudson  County  Ry.  Co, 
(N.  J.),  4  R.  R.  R.  191,  27  Am.  &  Eng.  R.  Cas.,  N.  S.,  191,  51  Atl. 
«96. 

New  York.— Cranch  v.  Brooklyn  Heights  R.  Co.,  186  fJ.  Y.  310, 
21  R.  R.   R.  610,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  610,  78  N.  E.  1078, 

Oregon.— Wolf  v.  City,  etc.,  Ry.  Co.  (Ore.),  18  R.  R.  R  210,  41 
Am.  &  Eng.  R.  Cas.,  N.  S.,  210,  78  Pac.  668. 

Pennsylvania. — Blaney  v.  Electric  Traction  Co.  (Pa.),  10  Am.  A 
Eng.  R.  Cas.,  N.  S.,  560;  Thomas  v.  Citizens'  Pass.  Ry.  Co.,  132 
Pa.  504,  19  Atl.  286;  Tyson  v.  Union  Traction  Co.,  199  Pa.  264. 

Washington. — Christenseu  v.  Union  Trunk  Line,  6  Wash.  75,  32 
Pac.   1018. 

Wisconsin. — Goldman  v.  Milwaukee  Elec.  Ry.  &  L.  Co.  (Wis.), 
14  R.  R.  R.  582,  37  Am.  &  Eng.  R.  Cas.,  N.  S-,  582,  101  N.  W.  384; 
Watermolen  v.  Fox  River  Elect.  Ry.  &  P.  Co..  110  Wis.  153,  85  N. 
W.  663. 

Obvious  Danger. — One  who  attempts  to  cross  a  street  at  a  public 
crossing  ahead  of  an  approaching  street  car,  when  the  danger  is 
so   obvious  that   reasonable   men  could  not  differ   in   opinion  about 
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it,  assumes  the  risk  of  injury  by  being  struck  by  the  car.  So  held 
in  Riedcl  v.  Wheeling  Traction  Co.  (W.  Va.),  29  R.  R.  R.  768,  52 
Am.  &  Eng.  R.  Cas.,  N.  S.,  768,  61  S.   E.  821. 

Pedestrian. — Where  street  cars  are  approaching  a  pedestrian  in 
plain  view,  and  he  recklessly  assumes  the  risk  of  crossing  the  track 
in  front  of  them  and  is  struck  by  them,  he  is  guilty  of  negligence. 
So  held  in  Bunyan  v.  Citizens*  Ry.  Co.  (Mo.),  1  Am.  &  Eng.  R. 
Cas.,  N.  S.,  246. 

Pedestrian  Relying  upon  His  Speed. — In  Blaney  v.  Electric  Traction 
Co.  (Pa.),  10  Am.  &  Eng.  R.  Cas.,  N.  S.,  560,  it  appeared  that  de- 
ceased, while  attempting  to  cross  a  street,  stopped  within  four  feet 
of  the  nearest  street  railway  tracks  to  let  a  car  going  west  pass, 
and  then,  without  stopping,  crossed  those  tracks  and  the  space, 
about  four  feet  in  width,  between  the  north  and  south  tracks,  and 
was  struck  and  killed  by  defendant's  car  going  west.  Witnesses 
testified  that  he  cut  eater-cornered  across  the  tracks,  apparently  re- 
lying upon  his  speed  to  take  him  across  before  the  arrival  of  the 
east-bound  car.  It  was  held  that  his  death  was  the  result  of  his 
own  negligence. 

Apparent  That  Motorman  Does  Not  Respect  Your  Rights. — If  it  ap- 
pears that  a  trolley  car  motorman  is  not  going  to  respect  your 
right  to  cross  the  street  first,  you  must  wait,  or  you  are  guilty  of 
contributory  negligence  if  struck  by  the  car.  So  held  in  Schwane- 
wede  V.  North  Hudson  County  Ry.  Co.  (N.  J.),  4  R.  R.  R.  191, 
27  Am.  &  Eng.  R.  Cas.,  N.  S.,  191,  51  Atl.  696. 

Rapidly  Approaching  Electric  Car. — In  Christensen  v.  Union 
Trunk  Line,  6  Wash.  75,  32  Pac.  1018,  it  is  held  that  where  one 
attempts  to  drive  across  a  track  in  front  of  a  rapidly  approaching 
electric  car,  with  knowledge  of  its  approach,  and  his  team  is  struck 
and  injured  by  the  car,  he  cannot  recover  on  account  of  his  con- 
tributory negligence. 

Whipping  Up  Team. — In  Mott  v.  Detroit,  etc.,  Ry.  Co.  (Mich.), 
15  Am.  &  Eng.  R.  Cas.,  N.  S.,  113,  it  is  held  that  a  driver. 
Seeing  a  street  car  approaching,  is  guilty  of  contributory  negligence 
per  se  in  urging  his  horse  upon  the  track  when  the  car  is  so  near 
that  it  strikes  his  vehicle. 

Failure  to  Look  untU  Very  Near  Car— Whipping  Up  Horse- 
Dangerous  Alternative.— In  Hilts  v.  Foote,  125  Mich.  241,  84  N.  W. 
139,  it  appeared  that  the  driver  of  a  milk  wagon  invited  deceased 
to  ride  with  him.  He  drove  his  wagon  at  a  speed  of  between  five  and 
six  miles  an  hour  from  one  street  across  another,  along  which  defend- 
ant had  an  electric  railway  with  a  single  track.  He  did  not  check 
the  speed  of  his  horse  upon  approaching  the  track,  or  look  for 
approaching  cars  until  he  was  so  near  the  track  that  he  thought 
the  safest  way  was  to  attempt  to  cross  before  a  car,  which  he 
then  saw,  would  reach  him.  And,  instead  of  stopping,  he  whipped 
up  his  horses;  and,  when  his  wagon  was  on  the  track,  it  was 
struck  by.  the   car,  and   deceased   was  killed.     The   driver   had   am- 
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pie  time  to  look  for  the  car,  stop,  and  thus  avoid  the  collision. 
It  was  held  that  the  driver's  contributory  negligence  prevented  ^^ 
covery  for  the  death   of  deceased. 

Car  Only  Block  Distant— Full  Speed— Collision  with  Wagon.- 
It  is  contributory  negligence  to  attempt  to  drive  a  wagcn  over  a 
street  crossing  in  front  of  a  street  car  which  the  driver  sees  ap- 
proaching at  full  speed  and  only  a  block  away,  when  such  attempt 
results  in  a  collision  between  the  car  and  the  wagon.  So  held 
in   Goodman   v.   West   Chicago,  etc.,   R.   Co.,   101    III.   App.  474. 

Car   One   Block   Distant— Horse   Fifteen   Feet  from  Track— Verf 
Low  Rate  of  Speed. — In   Goldman    zk    Milwaukee    Elec.    Ry.   &  L 
Co.    (Wis.),   14   R.    R.    R.    582,   37   Am.    &   Eng.    R.    Cas.,  N.  S.,  392. 
101    N.    W.    384,   it    appeared   that   plaintiff   was    driving   south,  and 
came  to  a  cross-street  on   which  the   defendant  street  railroatl  had 
double   tracks.     .As   he   reached  a   point   where  he   was  substantiaHy 
on    the    north    crosswalk    of   the    street,   and    his   horse's   head  some 
fifteen    feet  north   of  the   track,   he   stopped,   and    looked  west,  and 
saw   no   car;   then   looked    east,   and    saw   one   about   a  block  away, 
coming  toward  him  very  slowly.     He   started  his   horse  at  a  speed 
of    about   two    miles  an    hour    to    cross  the    street   without    again 
looking  for  a  car,  when  his  horse  was  on  the  track,  and  the  front 
wheels   close    to    the     north    track,    his    little    daughter    cried    out 
to  look  out  for  the  car.     He  then  looked  and  saw  it  about  half  a 
block  away,  coming  very  rapidly.     He  urged  his  horses  to  greater 
speed,    reaching   a    rate   of   about    three    miles    an    hour,   but  before 
getting  across   was   struck  and   injured.     It   was   held  that  plaintiff 
was  guilty  of  contributory  negligence  precluding  recovery. 

Car  Seen  Two  Hundred  Feet  from  Place  of  Collision— No  Brake 
on  Wagon.— In  Roenfeldt  v.  St.  Louis  &  S.  Ry.  Co.  (Mo.),  13  R. 
R.  R.  470,  36  Am.  &  Eng.  R.  Cas.,  N.  S.,  470,  79  S.  W.  706,  it 
appeared  that  plaintiff  was  driving  down  a  grade  of  3  per  cent, 
approaching  a  street  railroad,  his  horse  going  at  a  slow  walk,  when 
he  saw  a  street  car  approaching  at  about  nine  miles  an  hour.  There 
was  no  brake  on  plaintiff's  wagon,  and  he  drove  on  the  tracks 
without  stopping  or  attempting  to  turn  out,  and  a  collision  ensued. 
The  crossing  was  level,  and  when  plaintiff  first  saw  the  car  it 
was  about  250  feet  from  the  point  of  contact.  It  was  held  that 
he  was  guilty  of  contributory  negligence. 

Duty  Not  to  Run  Car  into  Person— Attempt  to  Cross  Street  Diag- 
onally with  Knowledge  of  Danger.^ — In  Rider  v.  Syracuse  R.  T.  Ry- 
Co.,  171  N.  Y.  139,  63  N.  E.  836,  it  is  held  that  the  rule  that 
a  railroad  company  must  not  run  a  train  or  car  into  a  person: 
though  he  is  on  the  track  through  his  own  negligence,  is  not  a{>- 
plicable  where  a  driver  attempts  to  cross  a  street  car  track  diagon- 
ally when  he  knows  that  an  approaching  electric  car  is  so  near 
as   to   render   the  attempt   dangerous. 

Attempt  to  Cross  Street  Diagonally  in  Direction  from  Which 
Car  Approached. — Plaintiff,  driving  a   wagon,   saw   a   street  car  ap- 
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proaching  from  considerable  distance,  and  instead  of  driving 
across  the  track  after  leaving  an  intersecting  street,  turned  to  the 
left  of  the  street  he  was  on,  drove  a  few  feet,  and  then  turned  to 
the  right,  and  sought  to  cross  the  street  diagonally  in  the  direction 
from  which  the  car  was  approaching,  and  the  result  was  a  head-on 
collision.  It  was  held  that  he  was  guilty  of  contributory  neg- 
ligence.    Riley   v.    Shreveport   Traction    Co.,    114    La.    135. 

Woman  Sixty   Years   Old. — In   Rene   v.   St.    Louis,   etc.,   Ry.    Co., 
180  Mo.   469.   it   is   held   that   a   woman   sixty  years   old,   in   the   full 
po^^session  of   her   faculties,   who   undertakes   to   cross   a   street   rail- . 
way  track  near   a  crossing   when   she   sees   a   car   approaching,   and 
is  «truck  by  the  car,  is  guilty  of  contributory  negligence. 

Collision  with  Load  of  Hay  on  Last  Track. — In  Tyson  v.  Union 
Traction  Co.,  199  Pa,  264,  it  appeared  that  plaintiff  drove  a  two- 
horse  team,  drawing  a  load  of  hay,  from  a  yard  out  upon  a  street 
forty  feet  wide;  that  defendant  had  two  tracks  upon  the  street 
and  a  space  of  more  than  twelve  feet  was  left  upbn  each  side 
between  the  curb  and  nearest  rail.  When  he  drove  out  of  the 
yard,  he  stopped  his  team  with  the  front  wheels  resting  in  the 
gutter,  and  he  was  upon  the  east  side  of  the  street,  intending  to 
go  north.  He  looked  and  saw  a  car  approaching  from  the  north, 
upon  the  track  farthest  from  him,  and  he  testified  that  he  thought 
the  car  was  far  enough  away  to  permit  him  to  drive  across  both 
tracks  before  it  reached  him.  He  started  his  team  to  go  directly 
across,  and  when  his  front  wheels  were  on  the  last  track,  the 
wagon  and  car  collided,  causing  injury  to  plaintiff.  It  was  held 
that  plaintiff  was   guilty   of   contributory   negligence. 

Driver  of  Street  Sprinkler  Injured — Motorman  Chargeable  with 
Notice  of  PcriL — In  DeLeon  v.  Kokomo  City  St.  R.  Co.,  22  Ind,  App. 
377,  53  N.  E.  847,  it  appeared  that  the  driver  of  a  street  sprinkler, 
in  attempting  to  cross  in  front  of  an  approaching  street  car,  mis- 
calculated the  time  it  would  take  him  to  cross  and  get  out  of  the 
way,  and  was  struck  by  the  car.  It  was  held  that  his  contributory 
negligence  was  the  proximate  cause  of  his  injury,  although  the 
motorman  should  have  seen  his  peril  in  time  to  have  avoided  the 
collision. 

Woman  Driving  Wagon  on  Dark  Morning. — In  Heying  v.  United 
Rys.  &  Elec.  Co.,  100  Md.  281,  it  appeared  that  plaintiff,  a  woman, 
driving  a  wagon  on  a  dark  morning  in  midwinter,  came  to  the 
tracks  of  defendant's  electric  street  railway.  She  saw  a  car  com- 
ing, but  thinking  there  was  time  to  cross,  attempted  to  do  so,  and 
the  car  ran  into  the  wagon  and  plaintiff  was  injured.  It  was  held 
that  plaintiff  was  guilty  of  contributory  negligence. 

FaUure  to  Look  Again — Mistake  as  to  Track  of  Car. — Plaintiff  who, 
after  seeing  a  street  car  approaching  while  he  was  still  upon  the 
sidewalk,  started  to  cross  a  curved  track  which  led  into  a  cross 
street  without  again  looking,  and  was  struck  by  a  car  and  injured, 
was  chargeable   with  contributory  negligence  as  matter  of  law,  and 
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cannot  recover  for  the  injury;  nor  is  he  relieved  from  such  neg- 
ligence by  the  fact  that  there  was  another  track  which  went  straight 
ahead  past  the  corner.  So  held  in  Pittsburg  Ry.  Co.  v.  CluflF  (C. 
C.  A.),  26  R.  R.  R.  539,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  539,  149 
Fed.  Rep.  732. 

Wagon  Hundred  and  Thirty  Feet  from  Car — Unusual  Speed.— In 
Watermolen  v.  ¥oy.  River  Elect.  Ry.  &  P.  Co.,  iio  Wis.  153,  8J 
N.  W.  663,  it  appeared  that  the  driver  of  a  wagon  when  within 
130  feet  of  an  electric  car,  which  was  approaching  at  the  rate  of 
from  eight  to  twelve  miles  an  hour,  which  was  a  usual  rate  of 
speed,  attempted  to  cross  in  front  of  it,  and  a  collision  occurred. 
It  was  held  that  he  was  guilty  of  contributory  negligence  as  a 
matter  of  law. 

Wagon  Driven  Slowly^Rapid  Speed  of  Car — ^Reliance  upon  Stop 
at  Crossing.—- In  Chicago  City  Ry.  Co.  v,  Strampel,  110  111.  App. 
482,  it  is  held  that  it  is  contributory  negligence  to  drive  a  wagon 
slovslv  across  the  track  in  front  of  a  rapidly  approaching  street 
car,  lelying  upon  a  supposition  that  the  car  will  .«-ccp  at  the  cross- 
ing before  it  reaches  the  wagon. 

Concurrent  Negligence  in  Not  Stopping  Car. — A  pedestrian  who 
knowingly  attempts  to  cross  a  street  railway  track  in  front  of  mov- 
ing cars,  and  so  close  as  to  be  struck  by  a  car  before  he  can  cross, 
is  guilty  of  contributory  negligence,  and  cannot  recover,  even  if 
the  motorman  was  guilty  of  concurrent  negligence  in  not  stop- 
ping the  train.  So  held  in  Watson  v.  Mound  City  St.  Ry.  Co. 
(Mo.),    3    Am.    &    Eng.    R.    Cas.,    N.    S-,    385. 

Wagon  Shoved  Some  Distance  Along  Track-  by  Car — Concurrent 
Negligence. — In  Rider  v.  Syracuse  T.  Ry.  Co.,  171  N.  Y.  139,  63  K. 
E.  836,  it  is  held  that  the  rule  that  a  remote  negligent  act  of  the 
injured  party  does  not  bar  a  recovery  for  the  injury  is  not  ap- 
plicable when  one  drives  upon  the  track  with  knowledge  that  an 
electric  car  is  approaching  at  a  rate  of  from  six  to  nine  miles  an 
hour  and  is  injured  in  the  resulting  collision,  where  the  motorman 
did  not  act  willfully  or  carelessly,  although  the  wagon  was  carried 
some  distance  along  the  track  before  it  was  overturned  and  the 
injuries  inflicted,  since  the  act  of  the  driver  and  the  conduct  of 
the  motorman  were  substantially  concurrent,  so  that  the  conduct 
of  the  injured  party  in  driving  upon  the  track  cannot  be  separated 
from  the  injury  itself. 

Compelled  to  Stop  Vehicle  on  Track  by  Passing  Trains — ^Presunq>- 
tion  as  to  Control  of  Car. — But  where  a  driver  approaching  a  street 
crossing  is  compelled  to  stop  on  the  track  by  reason  of  passing 
trains  and  an  approaching  car  is  a  considerable  distance  away,  the 
driver  may  presume  that  the  car  is  under  control  or  will  be  con- 
trolled when  the  motorman  sees  him  on  the  track,  and  that  he 
will  not  be  run  into.  Keefe  v,-  Seattle  Elcc.  Co.  (Wash.),  33  R. 
R.   R.  725,  56  Am.   &  Eng.  R.  Cas.,  N.  S.,  725,  104  Pac.  774. 

Negligence  in  Running  against  Wagon  Again.— And  in  McDivitt 
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V,  Dcs  Moines  St.  R.  Co.  (Iowa),  6  Am.  &  Eng.  R.  Cas.,  N.  S.,  106^ 
it  appeared  that  plaintiff  attempted  to  drive  across  a  street  car 
track  before  an  approaching  car,  and  his  wagon  was  struck  and 
overturned,  and  he  was  thrown  out.  The  car  stopped  immediately 
after  the  accident,  and  then  was  again  moved  up  against  the  wagon, 
striking  it  and  injuring  plaintiff,  who  was  in  it.  It  was  held  that 
the  negligence  of  plaintiff  in  attempting  to  cross  in  front  of  the  car 
did  not  prevent  a  recovery  for  the  injuries  caused  by  the  negli- 
gence of  defendant  in  running  against  the  wagon  a  second  time. 

• 

5.    STREET   CARS— GENERAL  RULE. 

But  it  may  be  stated  as  a  general  rule  that  it  is  not  contributory 
negligence  to  attempt  to  cross  a  street  car  track  with  knowledge, 
that  a  car  is  approaching,  if  the  relative  distance  of  the  car  and 
the  pedestrian,  or  driver  of  a  vehicle,  to  the  point  where  the 
attempt  is  to  be  made,  the  apparent  speed  of  the  car  and  other  circum- 
stances are  not  such  as  to  make  it  a  failure  to  exercise  ordinary  care  to 
make  the  attempt. 

United  States.— Pittsburg  Ry.  Co.  v,  Cluff  (C.  C.  A.),  149  Fed. 
Rep.  732,  26  R.  R.  R.  539,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  539. 

CaKfomia.— Clark  v.   Bennett,  123   Cal.   275,  55   Pac.   908. 

Colorado.— Philbin  v.  Denver  City  Tramway  Co.  (Colo.),  85  Pac. 
630. 

Connecticat. — McCarthy  v.  Consolidated  Ry.  Co.  (Conn.),  63  Atl. 
725. 

Kansas. — Kansas  City- Leavenworth  R.  Co.  v.  Gallagher  (Kan.), 
11  R.  R.  R.  750.  34  Am.  &  Eng.  R.  Cas.,  N.  S.,  750,  75  Pac.  469. 

Michigan.— McQuisten  v.  Detroit  Citizens'  St.  Ry.  Co.  (Mich.),  26 
R.  R.  R.  122,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  122,  110  N.  W.  118. 

MissonrL — Murray  v.  St.  Louis  Transit  Co.,  108  Mo.  App.  501,  502. 

Nebraska.— Omaha  St.  Ry.  Co.  v.  Mathiesen  (Neb.),  18  R.  R.  R. 
509,  41  Am.   &   Eng.   R.   Cas.,   N.   S.,   509,   103   N.   W.   666. 

Utah.— Spiking  v.  Consolidated  Ry.  &  P.  Co.  (Utah),  27  R.  R.  R. 
457,  50  Am.   &  Eng.   R.   Cas.,   N.   S.,  457,  93   Pac.   838. 

Washington.— Henry  v.  Seattle  Elec.  Co.  (Wash.),  33  R.  R.  R.  721, 
56  Am.  &  Eng.  R.  Cas.,  N.  S.,  721,  104  Pac.  776;  Kcefe  v.  Seattle 
Elec.  Co.  (Wash.),  33  R.  R.  R.  725,  56  Am.  &  Eng.  R.  Cas.,  N. 
S.,  725,  104  Pac.  774.* 

West  Virginia.— Ashley  v.  Kanawha  Valley  Traction  Co.  (W.  Va.), 
26  R.  R.  R.-520,  49  Am.  &  Eng.   R,  Cas.,   N.  S.,  520,  55  S.   E.   1016. 

Wisconsin. — Grimm  v.  Milwaukee  Elec.  Ry.  &  L.  Co.  (Wis.),  32 
R.  R.  R.  665,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  665,  119  N.  W.  833. 

Even  though  one  sees  a  street  car  approaching,  if,  in  the  exer- 
cise of  common  prudence,  he  may  reasonably  think  there  is  time 
to  cross  safely,  he  is  not  chargeable  with  negligence  in  attempting 
to  do  so.  So  held  in  McQuisten  v.  Detroit  Citizens*  St.  Ry.  Co. 
(Mich.),  26  R.  R.  R.  122,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  IIKJ,  HO 
N.  W.  118. 
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Attempt  by  Pedestrian. — It  is  not  contributory  negligence  for  a 
pedestrian  to  attempt  to  cross  a  street  car  track  in  front  of  an  approadi- 
ing  car,  if,  in  doing  so,  he  exercises  the  judgment  and  care  which 
a  reasonably  prudent  and  careful  person  would  exercise  under  like 
circumstances.  Ashley  v.  Kanawha  Valley  Traction  Co.  (W.  Va.), 
26   R.   R.   R.  520,  49  Am.  &  Eng.   R.  Cas.,  N.  S.,  520,  55  S.  E.  1016. 

Same. — A  pedestrian  may  cross  an  electric  street  railway  track 
in  front  of  an  approaching  car  which  he  plainly  sees  and  distinctly 
hears,  and  not  be  negligent.  If  in  view  of  his  distance  from  the 
car,  the  rate  of  his  speed,  and  all  other  circumstances  of  the  event 
a  reasonably  prudent  man  would  accept  the  hazard  and  undertake 
to  cross,  a  pedestrian  may  do  so,  and  the  propriety  of,  his  con- 
duct is  ordinarily  a  question  for  the  jury.  So  held  in  Kansas  City- 
Leavenworth  R.  Co.  v.  Gallagher  (Kan.),  11  R.  R.  R.  750,  34  Am. 
&  Eng.  R.  Cas.,  N.  S.,  750,  75  Pac.  469. 

Misjudging  Speed  and  Distance  of  Car. — In  Murray  v.  St.  Lonis 
Transit  Co.,  108  Mo.  App.  501,  502,  it  is  held  that  a  person  is  not 
necessarily  guilty  of  contributory  negligence  because,  when  dri?- 
ing  on  the  track,  he  misjudges  the  speed  or  the  distance  of  an 
approaching  street  car. 

Essential  Findings — Speed  of  Car  Not  Excessive — Driving  on 
Track  Suddenly  with  Knowledge  of  Danger. — To  defeat  the  plaintiff 
on  the  ground  of  contributory  negligence  in  driving  upon  the  track 
so  close  to  the  car  which  he  saw  approaching  as  to  render  it  im- 
possible for  its  motorman  to  avert  the  collision  with  plaintiff,  it 
was  necessary  for  the  jury  to  find,  either  that  the  speed  of  the  car 
was  not  excessive,  or  that  he  drove  on  the  track  so  suddenly  that 
the  motorman  could  not  save  him,  and  did  so  negligently,  without 
looking  or  listening  when  he  knew  there  was  danger.  So  held  in 
Murray  v.  St.  Louis  Transit  Co.,  108  Mo.   App.  501. 

Car  One  Block  Distant. — A  man  who  sees  a  street  car  a  block 
away  and  drives  on  the  track  and  is  hit  by  the  car  is  not  neces- 
sarily guilty  of  contributory  negligence  as  a  matter  of  law.  So 
held  in  Henry  v.  Seattle  Elec.  Co.  (Wash.),  33  R.  R.  R.  721,  56  Am. 
&  Eng.   R.   Cas.,   N.   S.,  721,  104  Pac.   776. 

Half  Block  Distant — Ordinary  Speed. — A  traveler  approaching  a 
street  crossing  and  seeing  a  car  approaching  on  a  slightly  down- 
grade at  an  ordinary  rate  of  speed  one  half  a  block  away  is  not 
guilty  of  contributory  negligence  as  a  matter  of  law  in-  attempting 
to  cross  in  front  of  the  car.  So  held  in  Keefe  v,  Seattle  Elec  Co. 
(Wash.),  33  R.  R.  R.  725,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  725,  104 
Pac.  774. 

Ordinary  Vehicle — Mutual  Rights. — In  McCarthy  v.  Consolidated 
Ry.  Co.  (Conn.),  63  Atl.  725,  it  is  held  that  the  driver  of  an  ordinary 
vehicle  has  tlie  right  to  attempt  to  drive  across  street  railway 
track  fri  front  of  an  approaching  car  only  when  he  has  reasonable 
grounds  for   believing  that  he   can   cross    in   safety,   where  both  he 
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and  those  in  charge  of  the  car  act  with  reasonable  regard  to  the 
rights  of  the  other. 

Same. — In  Omaha  St.  Ry.  Co.  v.  Mathiesen  (Neb.),  18  R.  R.  R. 
509,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  509,  103  N.  W.  666,  it  is  held 
that  if  the  driver  of  a  vehicle  who  arrives  at  a  street  intersection 
and  sees  an  approaching  car  is  justified  in  believing  that  there  will 
be  sufficient  time  for  him  to  cross  the  track  before  the  car,  if 
ran  at  its  usual  and  ordinary  rate  of  speed,  will  reach  the  point  of  cross- 
ing, he  cannot  be  said  as  a  matter  of  law  to  be  guilty  of  negligence 
in  attempting  to  cross,  and  the  question  of  his  negligence  is  one 
of  fact  for  the  jury. 

Time  to  Cross  if  Car  Run  at  Usual  Speed. — A  person  about  to 
cross  a  street  at  a  crossing  is  not  bound  to  wait  because  a  street 
car  is  in  sight;  but  if  the  car  is  at  such  a  distance  that  he  has 
time  to  cross,  if  it  is  run  at  the  usual  speed,  it  is  not  negligence, 
as  matter  of  law,  to  attempt  to  do  so.  So  held  in  Wolf  v:  City  Ry. 
Co.  (Ore.),  27  R.  R.  R.  213,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  213, 
91  Pac.  460;  Hamilton  v.  Consolidated  Traction  Co.,  201  Pa.  351; 
Citizens*  Rapid  Transit  Co.  v.  Seigrist,  96  Tenn.  119,  33  S.  W.  920. 

Vehicle  Ten  Yards  from  Crossing  When  Car  Two  Hundred  Yards 
Distant^— In  Citizens'  Rapid  Transit  Co.  v.  Seigrist,  96  Tenn.  119, 
33  S.  W.  920,  it  is  held  that  contributory  negligence  is  not  charge- 
able to  the  driver  of  a  vehicle  that  collides  with  an  electric  car 
running  at  a  reckless  rate  of  speed,  at  a  grade  crossing,  upon  a 
street  or  highway,  where  he,  from  a  point  only  ten  yards  from  the 
crossing,  saw  the  car  approaching  rapidly  from  a  distance  of  200 
to  250  yards,  and,  believing  he  had  sufficient  time  to  cross  the 
track  in  safety,  proceeded  to  do  so  without  again  looking,  assum- 
ing that  the  car  would  approach  the  crossing  at  a  lawful  rate  of 
speed. 

Car  Hundred  Feet  Distant — ^Team  Fifteen  Feet  from  Track — Seven- 
teen Miles  an  Hour,  Instead  of  Eight. — In  Creavin  v.  Newton  Street 
Ry.,  176  Mass.  529,  57  N.  E.  994,  there  was  evidence  from  which  the 
jury  could  find  that  both  plaintiffs  looked  to  see  if  a  car  was  coming 
when,  seated  in  a  covered  express  wagon,  they  were  fifteen  feet  from 
defendant's  street  car  track;  that  their  view  was  obstructed  until  they 
reached  that  point;  that  they  saw  the  car  and  each  thought  that  it 
was  then  one  hundred  to  one  and  five  feet  away,  and  that  it  was 
then  about  one  hundred  feet  away;  that  they  thought  they  had  ample 
time  to  cross  the  track,  and  for  that  reason  drove  across  at  a  walk; 
and  that  the  car  was  moving  at  the  rate  of  fifteen  to  seventeen 
miles  an  hour,  instead  of  eight  miles  an  hour  as  required  by  ordi- 
nance. It  was  held  that  this  authorized  a  finding  that  plaintiffs 
thought  that  the  motorman  saw  them  and  would  look  out  for  them; 
and  that  they  were  in  the  exercise  of  due  care  for  their  own 
safety. 

Unlawful  Rate  of  Speed  Must  Be  Considered  if  Observed.— One 
crossing   a    street    car   track    in    advance    of    an    approaching    car    is 
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not  guilty  of  contributory  negligence,  if,  from  the  standpoint  of  a 
person  of  ordinary  care  so  circumstanced,  he  had  sufficient  time» 
proceeding  reasonably,  to  clear  the  track  without  interfering  with 
the  movements  of  the  car,  assuming  that  it  is  moving  at  a  reason- 
able and  lawful  rate;  but  where  the  car  is  approaching  at  an  un- 
lawful rate  of  speed,  and  it  is  observable,  he  must  take  such  speed 
into  consideration.  So  held  in  Grimm  v.  Milwaukee  Elec.  Ry.  &  L 
Co.  (Wis.),  32  R.  R.  R.  665,  53  Am.  &  Eng.  R.  Cas.,  N.  S..  665, 
119   N.   W.   833. 

Car  Hundred  and  Fifty  Feet  Distant— Ordinary  Vehicle.— In  Phil- 
bin  V.  Denver  City  Tramway  Co.  (Colo.),  85  Pac.  630,  it  is  held 
that  one  has  the  right  to  attempt  to  drive  an  ordinary  vehicle 
across  street  railway  tracks  between  intersecting  streets  when  a 
car  is  approaching  up  a  grade  at  a  distance  of  150  feet. 

Car  One  Block  Distant — Control  of  Car  Lost  on  Down  Grade- 
Collision  'with  Wagon — Question  for  Jury. — In  Henry  z\  Seattle 
Elec.  Co.  (Wash.),  33  R.  R.  R.  721,  66  Am.  &  Eng.  R.  Cas.,  N.  S., 
721,  104  Pac.  776,  it  appeared  that  plaintiff,  when  driving  a  large 
covered  wagon,  at  the  intersection  of  a  street,  turned  to  pass  a 
wagon  approaching  in  the  opposite  direction.  He  testified  that  it 
was  necessary  in  order  to  do  this  to  drive  on  defendant's  railway 
track,  and  that  he  intended  after  passing  the  wagon,  to  drive  south 
on  the  west  side  of  the  intersecting  street  beyond  the  track.  As 
plaintiff  reached  the  intersection,  he  saw  a  car  just  leaving  the 
parallel  street  one  block  north,  and,  thinking  he  had  time  to  make 
the  turn  before  the  car  reached  him,  endeavored  to  do  so,  but 
was  too  late  to  prevent  a  collision,  which  resulted  in  injury  to 
his  team.  It  also  appeared  that  the  car  was  approaching  at  a 
high  rate  of  speed,  and  the  motorman  stated  that  he  lost  control 
of  the  car  coming  down  the  hill.  It  was  held  that  plaintiff  was 
not  negligent  as  a  matter  of  law. 

Headlight  of  Car  Seen  Three  or  Four  Hundred  Yards  Distant- 
Dangerous  Speed — Collision  with  Wagon. — In  Metropolitan  St.  Ry- 
Co.  V.  Slayman,  64  Kan.  722,  68  Pac.  628,  it  is  held  that  where  the 
driver  of  a  heavy  wagon  attempts  to  drive  across  street  railway 
tracks  at  night,  and  before  doing  so  looks  both  ways  for  cars  and 
does  not  discover  one  approaching,  but  does  see  the  headlight  of 
one  which  he  believes  to  be  moving  towards  him  at  a  distance  of 
300  or  400  yards,  and  where  the  evidence  justifies  the  jury  in  de- 
termining that  such  car  was  traveling  at  an  unusual,  reckless,  and 
dangerous  rate  of  speed,  which  fact  such  driver  did  not  and  could 
not  know  before  starting  to  drive  across  such  track,  and  when,  by 
reason  of  such  high  rate  of  speed  and  the  failure  of  those  in  charge 
of  the  car  to  make  any  effort  to  stop  it,  such  wagon  is  struck  and 
the  driver  is  injured,  the  question  as  to  whether  the  latter  was  so 
far  guilty  of  contributory  negligence  that  he  may  not  recover  is 
one  of  fact  for  the  jury. 

Right  to  Cross  Intervening  Track  to  Take  Car. — A  pedestrian  de- 
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siring  to  take  a  street  car  standing  on  an  opposite  track  was  en- 
titled to  hastily  cross  an  intervening  track  on  which  a  car  was 
approaching,  provided  he  exercised  ordinary  care  for  his  own  safety 
in  view  of  the  surroundings.  So  held  in  Spiking  v.  Consolidated 
Ry.  &  P.\:o.  (Utah),  27  R.  R.  R.  457,  50  Am.  &  Eng.  R.  Cas.,  N:  S., 
457,  93  Pac.   838. 

6.     LESS    CARE    REQUIRED     BEFORE    ATTEMPTING    TO 
CROSS  IN  FRONT  OF  STREET  CAR. 

It  has  been  held  that  in  determining  whether  it  is  safe  to 
attempt  to  cross  in  front  of  an  approaching  street  car,  one  is  not 
required  to  exercise  as  must  care  and  prudence  as  if  it  were  an 
approaching  steam  railroad  train.  Clark  z;.  Bennett,  123  Cal.  275, 
55  Pac.  908;  Citizens'  Rapid  Transit  Co.  v.  Seigrist,  96  Tenn.  119, 
120,    33    S.    W.    920. 

Less  Care  Required  than  When  Crossing  in  Front  of  Train. — In 
Clark  V.  Bennett,  123  Cal.  275,  55  Pac.  908,  it  is  held  that  a 
traveler  attempting  to  drive  cross  street  railway  tracks  in  front  of 
an  approaching  car  is  not  required  to  exercise  the  very  highest 
prudence  and  judgment,  nor  to  exercise  the  same  degree  of  care 
that  is  required  in  crossing  a  track  upon  which  a  heavy  steam 
railroad  train  is  traveling  at  a  high  rate  of  speed.  It  is  sufficient 
if,  in  crossing  the  street  railway,  he  exercises  that  decree  of  care 
and  prudence  and  good  sense  which,  in  such  circumstances,  are 
exercised  by  men  who  possess  such  qualities  in  an  ordinary  or 
average   degree. 

7.    UNUSUAL  SPEED  OF  TRAIN. 

The  mere  fact  that  the  train  was  running  very  fast  or  at  an 
unusually  fast  rate  of  speed  will  not  confer  the  right  to  recover 
for  injuries  inflicted  by  it  upon  one  who  went  on  the  track  with 
knowledge  that  it  was  coming.  Gilbert  v.  Erie  R.  Co.  (C.  C  A), 
97  Fed.  Rep.  747;  Little  Rock,  etc.,  Ry.  Co.  v,  Cullen,  54  Ark.  431, 
16  S.  W.  169;  Harris  v.  Southern  Ry.  Co.,  129  Ga.  388,  58  S,  E.  873; 
Louisville  &  N.  R.  Co.  v.  Tower's  Adm'r  (Ky.),  32  R.  R.  R.  657, 
55  Am.  &  Eng.  R.  Cas.,  N.  S.,  657,  115  S.  W.  719;  Langhoff  v. 
Milwaukee,  etc.,  Ry.   Co.,  23  Wis.  43. 

Train  Seen  When  Driver  One  Hundred  and  Thirty  Five  Feet  from 
Crossing — Failure  to  Look  again — Speed — Signals. — In  Gilbert  v, 
Eric  R.  Co.  (C.  C.  A),  97  Fed.  Rep.  747,  an  action  to  recover 
for  death  of  a  person  struck  by  train  on  defendant's  railroad  at  a 
crossing,  the  petition  alleged  that  deceased,  while  approaching  the 
crossing  in  a  covered  buggy,  and  when  135  feet  therefrom,  saw  the  train 
approaching,  and  drove  upon  the  crossing,  without  again  looking 
in  that  direction.  It  wes  held  that  this  stated  such  contributory 
negligence  on  his  part  as  to  preclude  any  recovery,  although  it 
also  alleges  negligence  in  running  the  train  at  unusual  speed,  and 
in  failing  to  give  the  proper  signals. 
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Fast  Spedal  Running  on  Time  of  Regular  Train. — One  who  knows 
and  sees  that  a  train  is  coming,  and  attempts  to  cross  the  track 
just  in  front  of  it  at  a  station,  is  guilty  of  contributory  negligence, 
barring  recovery,  though  it  is  a  fast  special  train  running  on  the 
time  of  the  regular  train  which  was  to  stop  there.  So  held  in 
Louisville  &  N.  R.  Co.  v.  Tower's  AdmV  (Ky.),  32  R.  R.  R.  657, 
55  Am.  &  Eng.  R.   Cas.,  N.  S.,  657,  115   S.  W.   719. 

Station  Postmaster  Killed— Train  Twelve  Hundred  Feet  Distint 
— Great  Speed — Reliance  upon  Stop  at  Station — Mistaken  as  to 
Train. — In  Moody  v.  Pacific  R.  Co.,  68  Me.  470,  it  appeared 
that  deceased  was  a  postmaster  at  a  station  on  defendant's 
road,  and  was  in  the  habit  of  carrying  the  mail  to  one  of  its  mail 
trains  which  stopped  at  the  station  at  about  8:40  P.  M.  His 
office  was  near  the  station  but  across  the  track.  He  heard  a  train 
approaching  about  the  time  the  mail  train  usually  passed,  and 
picked  up  his  mail  bags  and  started  to  cross  the  track  to  the  plat- 
form. The  train  was  then  1200  feet  distant,  but  running  at  great 
speed.  Relying  upon  its  stopping,  he  continued  on  his  way,  and 
was  struck  by  the  engine  and  killed.  The  train  was  a  freight  train, 
which,  on  account  of  the  mail  train  being  behind  time,  had  been 
ordered  to  go  on  without  stopping;  and  it  passed  such  station  at 
the  very  time  the  mail  train  would  have  passed  had  it  been  on 
time.  It  was  held  that  he  was  guilty  of  contributory  negligence 
which  precluded  recovery  for  his  death. 

8.  UNUSUAL  SPEED  OF  STREET  CAR. 

And  this  rule  applies  to  injuries  inflicted  by  street  cars.  Watcr- 
molen  v.  Fox  River  Elect.  Ry.  &  P.  Co.,  110  Wis.  153,  85  S. 
W.  663. 

9.    DANGEROUS   SPEED   OF   TRAIN. 

Even  the  fact  that  the  train  was  running  at  excessive  and  danger- 
ous speed  will  not  render  the  railroad  liable  where  there  was  also 
such  contributory  negligence  on  the  part  of  the  person  making 
an  attempt  to  cross  the  track.  Little  Rock,  etc.,  Ry.  Co.  xk  Cullen, 
54  Ark.  431,  16  S.  W.  169;  Craddock  v,  Louisville  &  N.  R.  Co.,  13 
Ky.  L.  Rep.  18,  16  S.  W.  125;  Moody  v.  Pacific  R.  Co.,  68  Mo.  470; 
Groesback  v,  Chicago,  etc.,  R.  Co.,  93  Wis.  505,  67  N.  W.  1120. 

Pedestrian  Struck  by  Train  within  Limits  of  Town — ^Unreasonable 
Speed.— In  Craddock  v.  Louisville  &  N.  R.  Co.,  13  Ky.  L.  Rep.  18,  16 
S.  W.  125,  it  appeared  that  within  the  limits  of  a  town,  but  not  at 
a  public  crossing,  plaintiff  attempted  to  cross  a  railroad  track  im- 
mediately in  front  of  a  moving  train,  which  he  saw  approaching, 
and  was  struck  by  it.  It  was  held  that  there  could  be  no  recovery 
for  his  resultant  injuries,  though  the  train  was  running  at  an  un- 
reasonable speed. 

10.     SPEED   PROHIBITED    BY    ORDINANCE— TRAINS, 

I  Nor  will  the  fact  that  the  train   was  running  at  a   rate  of  speed 

i  prohibited    by    an    ordinance    render    the    railroad    liable.     Southern 
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Ry.  Co.  V.  Blake,  101  Ga.  217,  29  S.  E.  288;  Korrady  v.  Lake 
Shore,  etc.,  Ry.  Co.,  131  Ind.  261,  29  N.  E.  1069;  Lake  Erie,  etc., 
R.  Co.  V.  Pence,  24  Ind.  App.  12;  Fox  v.  Missouri  Pac.  Ry.  Co., 
85  Mo.  879. 

Pedeatriaii.^In  Southern  Ry.  Co.  v.  Blake,  101  Ga.  217,  29  S.  E. 
288,  it  appeared  that  the  train  was  running  within  city  limits  at  a 
rate  of  speed  prohibited  by  ordinance,  and  that  plaintiff,  having 
seen  the  train  approaching,  miscalculated  the  time  within  which  he 
could  safely  cross,  and  placed  himself  on  the  track  immediately  in 
front  of  the  engine,  was  caught  by  the  pilot  and  injured.  It  was 
held  that   his   contributory   negligence   prevented   recovery. 

Running  to  Beat  Train  to  Station — Killed  after  Jumping  from  Be- 
tween Obstructing  Cars. — In  Griskell  v.  Southern  Ry.,  81  S.  Car.  192, 
62  S.  E.  205,  it  appeared  that  deceased,  a  young  man,  upon  seeing 
a  fast  passenger  train  approaching  a  station,  started  running  in 
order  to  get  to  the  station  before  the  train,  climbed  between  two 
coupled  freight  cars  and  was  killed  by  the  engine  of  the  approach- 
ing train  as  he  jumped  down  from  between  the  cars.  It  was  held 
that,  although  he  was  on  a  path  used  by  the  public  by  acquiescence 
of  defendant  railroad  and  the  train  was  violating  the  town  ordinance 
as  to  speed,  and  a  statute  in  failing  to  give  crossing  signals,  de- 
ceased's  contributory   negligence   prevented    recovery   for   his   death. 

11.    SAME— STREET  CARS. 

Nor  is  the  rule  different  in  case  on  street  cars.  Wolf  v.  City,  etc., 
Ry.  Co.  (Ore.),  18  R.  R.  R.  210,  41  Am.  &  Eng.  R.  Cas.,  N.  S., 
210,  78  Pac.  668;  Griskell  v.  Southern  Ry.,  81  S.  Car.  193,  62  S. 
E.  205. 

Car  within  Ten  Feet  of  Pedestrian. — One  who  in  broad  daylight 
stops  beside  a  street  car  track  till  the  car,  approaching  at  an  un- 
lawful speed,  is  within  ten  feet  of  him,  when  he  attempts  to  cross 
in  front  of  it,  is  guilty  of  contributory  negligence,  as  a  matter  of 
law.  So  held  in  Wolf  v.  City  &  S.  Ry.  Co.  (Ore.),  18  R.  R.  R. 
210,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  210,  78  Pac.  668. 

12.    ASSUMPTION  THAT  TRAIN'S  SPEED  IS  NOT 

UNLAWFUL. 

A  person  about  to  attempt  to  cross  a  steam  railroad  track  must 
not  act  on  the  assumption  that  a  train  he  sees  approaching  will 
not  approach  at  excessive  or  unlawful  speed.  Kelley  v.  Hannibal 
&  St.  Jo.  R.  Co.,  75  Mo.  138,  13  Am.  &  Eng.  R.  Cas.  638;  Moody 
V.  Pacific  R.  Co.,  68  Mo.  470. 

Must  Assume  Existence  of  Any  Necessary  Speed  at  Country  Cross- 
ings.^— Where  a  traveler  is  at  an  ordinary  country  railroad  crossing 
and  sees  an  approaching  passenger  train,  he  must  assume  that  it 
may  be  running  at  any  rate  of  speed  which  the  business  or  neces- 
sities of   the    company    require,    and    act    accordingly.      So    held    in 
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Atchison,  etc.,  Ry.  Co.  v,  Schriver  (Kan.),  33  R.  R.  R.  267,  56 
Am.   &   Eng.    R.    Cas.,   N.   S.,   267,   103   Pac.   994. 

Compared  to  Engineer's  Right  to  Rely  upon  Instincts  of  Self- 
Preservation. — In  Kelley  t/.  Hannibal  &  St.  Jo.  R.  Co.,  75  Mo.  138, 
13  Am.  &  Eng.  R.  Cas.  638,  it  is  held  that  it  is  not  sufficient  to 
exonerate  a  party  from  the  charge  of  contributory  negligence  in 
attempting  to  cross  a  track  in  front  of  an  approaching  train  to 
show  that  he  might  reasonably  have  supposed  that  if  the  engine 
ran  at  its  usual  and  lawful  rate  of  speed  for  that  place  he  could 
cross  without  harm,  he  having  no  more  right  to  presume  that 
those  in  charge  of  the  engine  would  obey  the  law  than  they  had 
to  believe   that  he   would   obey   the   instincts   of   self-preservation. 

Forty  Five  Miles  an  Hour  in  Excess  of  Statutory  Limit— In 
Groesback  v.  Chicago,  etc.,  R.  Co.,  93  Wis.  505,  67  N.  W.  1120,  it 
appeared  that  plaintiffs  intestate  was  killed  while  attempting  to 
drive  over  a  highway  crossing,  by  a  train  running  about  sixty  miles  an 
hour.  At  any  point  within  500  feet  from  the  crossing  he  might 
have  seen  the  headlight  of  the  engine  continuously  after  it  came  within 
three  fourths  cf  a  mile  from  the  crossing.  It  was  held  that  althongh 
a  statute  limited  the  speed  of  the  train  when  it  crossed  such  high- 
ways to  fifteen  miles  an  hour,  and  deceased  had  the  right  to  act 
on  the  assumption  that  it  would  not  run  at  greater  speed,  he  was 
guilty  of  contributory  negligence,  either  in  failing  to  look  at  all 
or  in  deliberately  taking  the  risk  of  attempting  to  cross  in  front  of 
the  train. 

13.    FAILURE   TO    GIVE   TRAIN    SIGNALS. 

And,  of  course,  the  mere  failure  to  give  the  proper  train  signals 
will  not  render  the  railroad  company  liable  for  injuries  sustained 
by  one  in  a  collision  with  the  train  where  he  knew  of  its  approach 
before  he  tried  to  cross  in  front  of  it. 

United  States.— Chicago,  etc.,  R.  Co.  v.  Houston,  95  U.  S.  697,  24 
L.   Ed.   542;   Gilbert  v.   Erie   R.   Co.   (C.   C.   A),  97   Fed.   Rep.  747. 

California.— Herbert  v.  Southern  Pac.  Co.,  121  Cal.  227,  53  Pac 
651. 

Illinois.— Chicago   &   A.    R.    Co.   v.   Fears,   53   111.   115. 

Kansas. — Missouri  Pac.  Ry.  Co.  v,  Trahern  (Kan.),  91  Pac  48. 

Kentucky.— Helm  t/.  Louisville  &  N.  R.  Co.  (Ky.),  33  S.  W.  396. 

New  Jersey. — Hanson  v,  Pennsylvania  R.  Co.  (N.  J.),  12  Am.  & 
Eng.  R.  Cas.,  N.  S.,  404. 

Ohio. — Lake  Shore,  etc.,  Ry.  Co.  v.  Geiger,  86  Ohio  Cir.  Ct  Rep.  41. 

South  Carolina.— Griskell  v.  Southern  Ry.  Co.,  81  S.  Car.  192,  62 
S.   E.  205. 

Texas.— Chicago,  etc.,  Ry.  Co.  v,  Williams  (C.  C  A.),  41  S.  W. 
501;  Galveston,  etc.,  Ry.  Co,  v.  Haas,  19  Tex.  Civ.  App.  645,  48  S.  W. 
540;  Houston,  etc.,  R.  Co.  v.  Nixon,  52  Tex.  19. 

Mere  Failure  to  Give  Signals. — In  Hanson  v.  Pennsylvania  R.  Co. 
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(N.  J.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  404,  it  is  held  that  the  con- 
tributory negligence  of  a  person  killed  by  a  train  while  attempting 
to  drive  across  railroad  tracks  at  a  point  towards  which  he  saw 
the  train  backing  before  he  made  the  attempt,  will  bar  recovery 
for  his  death  even  though  the  Aagman  was  careless  in  giving  signal, 
and  the  train  hands  failed  to  ring  the  bell  or  sound  the  whistle. 

Attempt  to  Ran  across  Track  in  Front  of  Train. — Where  the  tes- 
timony of  the  person  injured  shows  that  he  saw  the  train  ap- 
proaching and  attempted  to  run  across  the  track  in  front  of  it,  in 
doing  which  he  was  struck  and  injured,  he  cannot  recover,  even 
though  there  was  a  failure  to  sound  the  train  whistle.  So  held  in 
Helm  V.  Louisville  &  N.  R.  Co.   (Ky.),  33  S.  W.  396. 

Smoke  Seen  When  Driver  Was  Thirty  Yards  from  Crossing — 
Wagon  Struck  by  Engine.— In  Chicago  &  A.  R.  Co.  v.  Fears,  53  111. 
113,  an  action  for  injuries  received  by  plaintiff's  wagon  coming  in  col- 
lision with  a  train,  it  appeared  that  he  was  approaching  a  railroad 
crossing,  and  when  at  a  distance  of  thirty  yards  from  the  crossing,  he 
saw  the  smoke  of  an  approaching  locomotive,  and  could  have  stopped 
before  reaching  the  track,  but  did  not  check  the  speed  of  his  horses 
^ntil  he  reached  the  track,  when  the  pole  of  his  wagon  was  struck  by 
it  and  the  wagon  was  overturned.  It  was  held  that  he  was  guilty  of 
such  recklessness  that  he  could  not  recover,  even  though  no  train 
signal  was  given. 

14.  FAILURE  TO  GIVE  STREET  CAR  SIGNALS. 

And  such  rule  applies  in  case  of  accidents  on  street  car  tracks. 
McNab  V.  United  Rys.  Co.,  94  Md.  719;  Merdling  v.  United  Rys. 
Co.,  97  Md.   73. 

Car  Forty  Feet  Distant — High  Speed — Horse  on  Space  between 
Two  Tracks.— In  McNab  v.  United  Rys.  Co.,  94  Md.  719,  it  ap- 
peared that  a  country  road  crossed  at  right  angles  a  turnpike 
road  upon  which  were  the  double  tracks  of  defendant's  electric  rail- 
way, plaintiff  drove  in  a  phaeton  at  a  trot  along  the  country  road 
to  the  turnpike,  and  when  slowing  down,  but  net  stopping,  looked 
to  see  if  a  car  was  coming  from  one  direction  on  the  track 
rarest  to  her.  Seeing  no  car  on  that  track  and  hearing  no  gong 
sounded,  she  drove  across  the  road  and  when  her  horse  was  on 
the  space  between  the  two  tracks  she  saw  a  car  forty  feet  distant 
Approaching  at  a  high  rate  of  speed  from  the  other  direction.  Her 
horse  was  gentle  and  accustomed  to  the  cars  and  she  was  then  in 
A  place  of  safety.  Instead  of  stopping  or  backing,  plaintiff  whipped 
^P  her  horse  and  attempted  to  cross  in  front  of  the  car,  but  it 
struck  the  rear  wheels  of  her  vehicle,  and  she  was  thrown  out  and 
•njurcd.  It  was  held  that  although  defendant  was  negligent  in 
^ot  sounding  the  gong  upon  approaching  the  cross-road,  plaintiff's 
contributory    negligence    prevented    recovery. 

Headlight  of  Car  Seen. — In  Merdling  v.  United  Rys.  Co.,  97  Md. 
'3,  it  appeared  that  deceased  drove  slowly,  after  dark,  towards  the 
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tracks  of  a  suburban  electric  railway.  The  road  Jay  through  open 
fields  and  the  cars  ran  there  at  a  high  rate  of  speed.  The  view- 
was  unobstructed  and  deceased  saw  the  headlight  of  an  appoach- 
ing  car  but,  supposing  that  he  could  cross  in  time,  continued  ta 
drive  on  as  before  and  a  collision  occurred  which  caused  his 
death.  There  was  evidence  that  a  red  light  was  displayed  at  the 
crossing  which  was  a  signal  that  the  car  should  stop  there  before 
crossing  the  road,  and  this  signal  was  disobeyed  by  the  motorman 
who  also  neglected  to  sound  the  gong.  It  was  held  that  deceased 
was  guilty  cf  contributory  negligence  preventing  recovery  for  his 
death;  and  that  in  the  absence  of  any  evidence  that  he  saw  the 
red  light  and  knew  what  it  meant  as  a  signal,  it  could  not  be 
assumed  that  he  was  misled  by  it. 

15.     LOOKOUTS   FROM   TRAINS,   FAILURE   TO    MAINTAIN. 

And  it  is  generally  held  that  the  failure  of  those  in  charge  of 
the  train  to  maintain  a  proper  lookout  for  persons  on  the  track 
will  not  authorize  a  recovery  for  injuries  sustained  in  attemptingf^ 
to  cross  the  track  with  knowledge  cf  the  train's  approach.  Clark 
V.  Bennett,  123  Cal.  275,  55  Pac.  908;  Herbert  v.  Southern  Pac.  Co., 
121  Cal.  227,  53  Pac.  651;  Harris  v.  Southern  Ry.  Co.,  129  Ga.  388,  5» 
S.  E.  873;  Duncan  v.  Missouri  Pac.  Ry.  Co.,  46  Mo.  App.  198;  Ellis  v. 
Pennsylvania   R.   Co.,  216   Pa.   415. 

Absence  of  Signals  and  Lookout.^ — One  is  guilty  of  contributory 
negligence  as  a  matter  of  law,  when  injured  while  crossing  a  rail- 
road track  with  a  vehicle  in  front  of  an  approaching  train,  which 
he  knew  was  near,  and  which  might  have  passed  without  injuring- 
him  had  he  stopped  and  waited  a  few  seconds,  before  attempting 
to  cross,  although  there  was  negligence  in  failing  to  give  train 
signals  and  in  the  failure  of  the  fireman  to  lookout  for  the  train 
when  approaching  the  crossing.  So  held  in  Herbert  v.  Southern 
Pac.  Co.,  121  Cal.  227,  53  Pac.  651. 

Mere  Absence  of  Watchman. — Where  a  person  approaching  a 
railroad  crossing  notices  the  absence  of  the  watchman,  sees  the 
train  approaching  by  which  he  is  subsequently  hurt,  and  has  notice 
of  all  the  absent  watchman  could  have  informed  him  of,  and  vol- 
untarily puts  himself  in  a  place  of  danger,  he  cannot  charge  his 
injuries  to  any  omission  of  duty  on  the  part  of  the  watchman^ 
So  held  in   Duncan  v.  Missouri   Pac.   Ry.   Co.,  46  Mo.   App.   198. 

16.    NEGLIGENCE  AFTER   DISCOVERY  OF  PERIL. 

But,  of  course,  the  failure  of  those  in  charge  of  a  train  to  ex- 
ercise ordinary  care  to  avoid  a  collision  with  another  user  of  the 
crossing  after  the  peril  of  the  latter  is  discovered  by  them  may 
render  the  company  liable,  notwithstanding  there  was  contributory 
negligence  in  going  on  the  track  with  knowledge  that  the  train 
was  approaching.  Central  of  Georgia  Ry.  Co.  v.  Forshee,  125  Ala. 
199,  18  Am.  &  Eng.  R.  Cas.,  N.  S.,  467;  Memphis  &  Charleston  R. 
Co.  V.  Martin,   117  Ala.  367,   23   So.   231. 
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Carroll  v,  Boston  Elevated  Ry. 

(Supreme    Judicial    Court    of    Massachusetts.    Middlesex,    March    23^ 

1910.) 

[91  N.  E.  Rep.  525.] 

Street  Railroads — Rights  of  Travelers  on  Street* — Travelers  on  a> 
street  partly  used  by  a  street  railroad  may  use  that  part  of  the  street 
as  freely  as  any  other,  subject  only  to  the  limitation  that  they  do  not 
unreasonably  interfere  with  the  street  railway  cars  and  exercise  or- 
dinary prudence  to  avoid  collision  with  them;  and  those  in  charge 
of  street  cars  are  bound  to  drive  them  in  view  of  the  travelers*  rights^ 
each  owing  the  other  a  reciprocal  duty. 

Street  Railroads — Collision  with  Wagon — Question  for  Jury. — In. 
an  action  for  injuries  to  the  occupant  of  a  wagon  driving  on  the  right- 
hand  side  of  a  street,  by  a  street  car  striking  the  rear  of  the  wagon, 
whether  plaintiff  was  negligent  and  whether  the  mctorman  was  neg- 
ligent held,  under  the  evidence,  for  the  jury. 

Exceptions  from  Superior  Court,  Middlesex  County;  Loranus 
E.  Hitchcock,  Judge. 

Action  by  one  Carroll,  as  administratrix,  against  the  Boston 
Elevated  Railway.  Verdict  directed  for  defendant,  and  plain- 
tiff brings  exceptions.     Exceptions  sustained. 

James  H,  Vahey  and  Thomas  F.  Vahey,  for  plaintiflf. 
F.   W.  Fosdick  and  E.  A,  Counihan,  Jr.,  for  defendant. 

RuGG,  J.  This  is  an  action  of  tort  to  recover  damages  for 
personal  injuries.  There  was  evidence  tending  to  show  that  the 
plaintiff's  intestate,  driving  an  ordinary  democrat  wagon  on  the 
right-hand  side  of  a  public  way  in  which  were  tracks  of  the  de- 
fendant, came  upon  a  covered  milk  wagon  going  in  the  same 
direction.  There  was  room  enough  for  him  to  pass  the  milk 
wagon  without  driving  upon  the  tracks  of  the  defendant,  but 
not  without  getting  so  near  as  to  come  within  the  sweep  of  a 
passing  car.  Before  starting  to  pass  the  milk  wagon,  which 
was  going  at  little  more  than  a  walk,  he  looked  and  saw  a  car 
coming  in  the  same  direction  "quite  a  distance  away,  so  that  he 

♦For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
drive  or  walk  upon  or  cross  street  railway  tracks  at  points  other 
than  street  crossings,  see  foot-note  of  Baldie  v.  Tacoma,  etc.,  Co. 
(Wash.),  34  R.  R.  R.  350,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  350;  last  para- 
graph of  second  foot-note  of  Norfolk,  etc.,  Co.  v.  Forrest's  Adm'x 
(Va.),  33  R.  R.  R.  472,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  472. 

For  the  authorities  in  this  series  on  the  subject  of  the  mutual 
rights  and  duties  cf  street  railways  and  other  users  of  streets  sec 
third   foot-note  of  preceding  case. 

36  R  R    k— 26 
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thought  there  would  be  ample  time  to  get  by  before  they  [the 
car]  could  come  onto  him."  He  then  tried  to  drive  by,  but  just 
as  he  was  getting  past  it  and  out  of  danger  the  car  struck  his 
left  rear  wheel  and  he  was  injured. 

The  relative  rights  of  travelers  by  street  cars  and  horse-drawn 
vehicles  upon  public  ways  have  been  often  stated.  .\ 
street  railway  gains  no  exclusive  or  paramount  right  to 
use  that  portion  of  the  highway  included  within  its  loca- 
tion. It  has  a  certain  important  preferential  right  by  rea- 
son of  the  fact  that  its  cars  can  go  only  upon  its  rails  and 
because  it  is  designed  thus  to  provide  for  the  public  a  means 
of  rapid  transit.  But  other  travelers  can  use  that  part  of  the 
street  as  freely  as  any  other,  subject  only  to  the  limitation  that 
they  do  not  unreasonably  interfere  with  the  street  railway  cars 
and  that  they  exercise  ordinary  prudence  to  avoid  collision  with 
them.  Those  in  charge  of  street  cars  are  bound  to  drive  them 
with  a  view  to  these  well-established  principles  and  to  be  rea- 
sonably careful  to  avoid  running  into  other  travelers  upon  the 
highway.  Each  kind  of  traveler  owes  a  reciprocal  duty  to  the 
other,  and  within  reasonable  limits  may  trust  somewhat  to  the 
expectation  that  the  other  will  perform  such  duty.  It  has  been 
pointed  out  that  circumstances  may  exist  where  it  cannot  be 
pronounced  negligent  as  matter  of  law  so  to  drive  upon  a  street 
railway  track  as  to  require  an  oncoming  car  to  abate  something 
of  its  speed.  Jeddrey  v,  Boston  &  Northern  Street  Railway,  198 
Mass.  232,  84  N.  E.  316. 

The  evidence  in  the  present  case  would  support  a  finding  that 
the  plaintift's  intestate  looked  before  driving  where  it  was  pos- 
sible for  a  car  to  hit  him,  exercised  a  reasonable  judgment  as 
to  how  far  away  the  car  was,  and  had  almost  reached  the  place 
in  front  of  the  milk  wagon  where  he  would  have  been  outside 
the  overhang  of  the  car.     The  testimony  of  the  motorman  was 
that  the  speed  of  the  car  was  eight  miles  an  hour  at  the  time 
the  plaintiff's  intestate  said  he  looked,  and  it  is  undisputed  that 
the  near  hind  wheel  of  his  wagon  was  struck,  circumstances 
which  bore   materially    upon   the    correctness    of   the  opinion 
formed  by  him  as  to  the  likelihood  of  his  passing  without  dan- 
ger.   The  cases  upon  which  the  defendant  relies,  of  which  Hol- 
ian  V.  Boston  Elevated  Railway,  194  Mass.  74,  80  N.  E.  1.  is 
an  example,  are  distinguishable  in  that  the  questions  there  pre- 
sented  related  to  pedestrians  attempting  to  cross  tracks  sub- 
stantially  at  right  angles   in   front  of   a   car,   generally  under 
quite  different  conditions  as  to  distance  and  speed  of  the  car, 
their  own  rate  of  progress  and  the  ease  of  avoiding  and  facility 
of  escaping  danger.     The  due  care  of  the  plaintiff's  intestate 
was  for  the  jury.    Creavin  v.  Newton  Street  Railway,  176  Mass. 
529,  57  N.  E.  994;  Coleman  v.  Lowell,  Lawrence  &  Haverhill 
Street  Railway,   181   Mass.   591,  64  N.  E.  402;  Callaghan  v. 
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Boston  Elevated  Railway,  86  N.  E.  767,  and  cases  cited ;  Hatch 
V.  Boston  &  Northern  Street  Railway,  91  N.  E.  523. 

The  n^ligence  of  the  defendant's  motorman  also  should  have 
been  left  to  the  jury.  It  cannot  be  said  as  matter  of  law  that  his 
testimony,  taken  in  conjunction  with  the  statement  of  the  plain- 
tiff's intestate,  would  not  support  a  finding  that  he  negligently 
failed  to  appreciate  how  near  his  running  board  was  to  the 
wheel  of  the  wagon  and  that  a  little  more  circumspection  on  his 
part  would  have  averted  an  accident.  Wright  v,  Boston  &  North- 
em  Street  Railway,  203  Mass.  569,  89  N.  E.  1073. 

Exceptions  sustained. 


Cathey  v.  Seattle  Electric  Co. 

(Supreme  Court  of  Washington,  April  28,  1910.) 

[108  Pac.  Rep.  443.] 

Street  Railroads— Collision  with  Vehicle— Personal  Injuries— 
Question  for  Jury. — In  an  action  against  a  street  railroad  company 
for  personal  injuries,  sustained  in  a  collision  between  a  street  car  and 
an  ice  wagon,  under  the  evidence,  the  cause  held  properly  submitted 
to  the  jury. 

Jury— Drawing    Jurors — Statutory    Provisions — Absence    of — Com- 
nion-Law  Method. — In  the  absence  of  statutory  provisions,  the  com- 
mon-law method  of  procuring  jurors  by  open  venire  directed  to  the 
executive  officer  of  the  court  may  be  resorted  to  at  the  present  time. 
Jury — Drawing    Jurors — Statutory    Provisions — Absence    of — Conv 
mon-Law  Rule. — Laws  1905,  c.  146,  as  amended  by  Laws  1907,  c.  63, 
made  it  the  duty  of  the  superior  court  to  appoint  jury  commissioners 
in  each  county  in  June  of  each  year,  who  were  to  select  the  names 
of  all  qualified  jurors  in  their  county  and  deposit  them  in  a  box,  and 
on  the  second  Saturday  of  each  month  as  many  names  were  to  be 
drawn  as  the  judge  might  direct  to  serve  during  the  ensuing  month. 
Laws  1909,  c.   73,  repealing  all   inconsistent   laws,   directed   superior 
courts  to  divide  their  counties  into  not  less  than  three  nor  more  than 
six  jury  districts,  and  the  clerks  were  directed  during  the  month  of 
July  of  each  year  to  make  up  a  jury  list  containing  the  names  of  all 
qualified  jurors  of  each  district.     From  this  he  was  from  month  to 
month   to    draw    the    jury    in    a    similar    manner  as  under  the    pre- 
vious law,   except   that   the    drawing   was   done   by   the    clerk   with- 
out the  aid  of  the  commissioners.     Const,  art.  4,  §  6,  provides  that 
superior  courts   shall    always   be    open   except   on    nonjudicial    days. 
Article  i,  §  21,  provides  that  the  right  of  trial  by  jury  shall  remain 
inviolate.    The  present  trial  occurred  June  24,  1909.     The  jurors  in 
attendance  were   selected  the   preceding  month  under   the   Laws   of 
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1005,  as  amended.  Laws  1909  went  into  effect  June  8,  1909.  Held, 
that  there  being  no  statute  law  in  force  during  the  month  of  Jane» 
1909,  the  superior  court  was  not  prevented  from  lawfully  proceeding 
with  the  trial,  since  the  jurors  were  in  attendance  in  pursuance  of 
the  lawful  statutory  method,  no  other  statutory  method  being  then 
in  existence,  and,  if  no  jurors  were  present,  it  could  have  summcoed 
an  open  venire  as  at  common  law. 

Negligence — Imputed  Negligence — ^Driver  of  Vehicle.*-— Tn  an  ac- 
tion against  a  street  railroad  company  for  personal  injuries  in  a 
collision  between  a  street  car  and  an  ice  wagon  upon  which  plaintiff 
was  employed,  but  which  was  driven  by  another,  the  negligence  of  the 
driver  could  not  be.  imputed  to  plaintiff,  in  the  absence  of  a  showing 
that  it  was  any  part  of  his  duty  to  drive  the  team,  or  that  he  had  any 
supervision  or  control  over  the  driver. 

Department  2.  Appeal  from  Superior  Court,  King  Count}-; 
Boyd  J.   Tallman,  Judge. 

Action  by  William  W.  Cathey  against  the  Seattle  Electric 
Company,  a  corporation.  Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

James  B.  Hoii*e  and  Hugh  A.  Tait,  for  appellant. 
Milo  A.  Root,  for  respondent. 

Parker,  J.  This  is  an  action  to  recover  damages  for  personal 
injuries,  alleged  to  have  resulted  to  the  plaintiff  from  the  negli- 
gent operation  of  one  of  the  street  cars  of  the  defendant.  The 
defendant  operates  a  double  track  electric  street  railway  upon 
First  avenue  in  Seattle.  First  avenue  runs  approximately  north 
and  south.  Battery  street  intersects  First  avenue  at  right  angles. 
Bell  street  also  intersects  First  avenue  at  right  angles  one  block 
south  of  Battery  street.  The  plaintiff  was  injured  by  a  colli- 
sion between  a  street  car  of  the  defendant  and  an  ice  wagon 
on  which  plaintiff  was  riding  at  a  point  on  First  avenue  about 
halfway  between  Battery  and  Bell  streets.  On  May  2,  IW, 
plaintiff  and  one  Hans  Roundstad  were  employed  by  the  Stand- 
ard Ice  Company  and  were  delivering  ice.  In  the  course  of  their 
duties  they  were  proceeding  north  on  the  east  side  of  Fir>t 
avenue.  Roundstad  was  driving,  being  seated  on  the  right, 
while  plaintiff  was  seated  on  the  left,  both  in  the  driver's  seat. 
As  they  passed  Bell  street,  the  off  horse  became  much  fright- 
ened at  a  furniture  van,  and  started  to  rear  and  jump  and  to 

♦For  the  authorities  in  this  series  on  the  subject  of  imputed  neg- 
ligence, see  first  foot-note  of  Coburn  v.  Moline,  etc.,  Rv.  Co.  (111''. 
34  R.  R.  R.  429.  57  Am.  &  Eng.  R.  Cas..  N.  S.,  429:  fifth  head-note  of 
Lundergan  v.  New  York  Cent.  &  H.  R.  R.  R.  (Mass.),  34  R.  R-  R- 
344,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  344;  sixth  head-note  of  Alabama 
G.  S.  R.  Co.  V.  H anbury  (Ala.),  34  R.  R.  R.  321,  57  Am.  &  Eng  R- 
Cas.,  N.  S.,  321;  tenth  head-note  of  Yeates  v.  Illinois  Cent.  R,  Co. 
(111.),  34  R.  R.  R.  65,  57  Am.  &  Eng.  R.  Cas.,  N.  S..  65. 
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crowd  the  other  horse  to  Ihe  left  towards  the  car  tracks.    At  this 
time  one  of  defendant's  cars  was  proceeding  south  on  Second 
avenue  on  the  west  car  track,  near  Battery  street.     There  was 
nothing  to  obstruct  the  view  between  the  car  and  the  wagon, 
which  were  then  approximately  a  block  apart  and  approaching 
each  other.     The  horses  continued  to  rear  and  crowd  towards 
and  upon  the  car  tracks,  the  driver  trying  to  pull  them  back 
upon  the  east  side  of  the  tracks,  so  as  to  miss  the  approaching 
car;  but  upon  the  nearer  approach  of  the  car  the  driver,  believ- 
ing that  it  would  be  safer  and  more  likely  to  avoid  a  collision 
with  the  car,  pulled  the  horses  to  the  left  across  the  track  on 
which  the  car  was  approaching  hoping  to  miss  the  car  by  pass- 
ing it  on  the  west  side  of  the  street.    The  horses  and  the  front 
part  of  the  wagon  passed  over  the  track,  but  the  car  struck  the 
right  rear  wheel  of  the  wagon,  throwing  it  over;  the  plaintiff 
fdling  with  one  of  his  legs  under  it,  causing  the  injuries  for 
which  he  claims  damages.     The  negligence  charged  against  the 
defendant  is  that  its  motorman  in  charge  of  the  car  "needlessly 
and  recklessly  permitted    his  car  to  run    against  said  wagon, 
which  he  could   plainly   see,   and   which  he  could   easily   have 
avoided  by  the  exercise  of  ordinary  care  and  prudence."     The 
defendant  denied  all  negligence  on  its  part  and  that  of  its  mo- 
torman, and  alleged  that  the  injuries  sustained  by  plaintiff  were 
caused  by  his  own  carelessness  and  negligence  which  contributed 
thereto,  and  were  the  approximate  cause  thereof.     A  trial  be- 
fore the  court  and  a  jury  resulted  in  a  verdict  in  favor  of  the 
plaintiff.     The  defendant  moved  for  judgment  notwithstanding 
the  verdict,  and  also  for  a  new  trial.  These  motions  being  denied, 
judgment  was  entered  upon  the  verdict,  and  the  defendant  has 
appealed. 

We  will  first  notice  appellant's  contentions  upon  its  motions 
for  judgment  and  for  new  trial,  in  so  far  as  they  challenge  the 
sufficiency  of  the  evidence  to  sustain  the  verdict.  There  was 
evidence  tending  to  show  that  the  horses,  by  reason  of  their 
fright,  especially  the  fright  of  the  off  horse,  became  uncon- 
trollable so  far  as  the  driver  being  able  to  keep  them  on  the 
east  side  of  and  off  the  track  of  the  approaching  car ;  that  their 
frightened  condition  and  the  driver's  efforts  to  control  them 
and  their  tendency  to  go  upon  the  track  that  the  car  was  ap- 
proaching upon  could  be  plainly  observed  by  a  person  situated 
as  the  motorman  was  upon  the  front  platform  of  the  car,  from 
the  time  they  were  nearly  a  block  away  from  the  car  until  the 
collision  actually  occurred;  that,  if  the  car  had  been  stopped  at 
a  very  short  distance  north  of  where  the  collision  occurred,  the 
rear  end  of  the  wagon  would  have  passed  over  the  track  and 
cleared  the  car  without  collision ;  that  the  motorman  could  have 
stopped  the  car  sooner  than  he  did  after  seeing  the  probability  of 
the  accident  and  avoided  the  collision,  especially  if  he  had  the 
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car  under  proper  control ;  that  the  driver  of  the  horses  was  a 
strong  man  and  an  experienced  driver ;  that  he  did  all  that  an 
experienced  driver  could  do  to  avoid  the  collision ;  and  that  re- 
spondent Jid  nothing,  and  could  do  nothing,  to  avoid  the  colli- 
sion. There  being  evidence  tending  to  show  these  facts,  we  think 
the  cause  was  properly  submitted  to  the  jury. 

It  is  contended  that  the  trial  court  erred  in  denying  the  ap- 
pellant's challenge  to  the  panel  of  jurors.     The  challenge  was 
based  upon  the  ground  that  the  jurors  were  not  selected  in  ac- 
cordance with  chapter  73,  p.  131,  Laws  1909,  but  were  selected 
under  chanter  146,  p.  270,  Laws  1905,  as  amended  bv  chapter 
63,  p.  102,  Laws  1907.    By  the  Laws  of  1905  and  1907  it  was 
the  duty  of  the  superior  court  to  appoint  jury  commissioners  in 
each  county  in  June  of  each  year.     It  was  the  duty  of  these 
commissioners  to  select  the  names  of  all  qualified  jurors  in  their 
county  and   deposit  their  names   written   on  separate  slips  of 
paper  in  a  box  to  be  delivered  to  and  remain  in  the  custciiy  of 
the  clerk  of  the  court.    On  the  second  Saturday  of  each  month 
it  was  the  duty  of  the  jury  commissioners  and  the  clerk  to  as- 
semble in  open  court  and  draw  such  number  of  names  from  the 
box  as  the  judge  might  direct  for  petit  jurors  to  servt  during 
the  ensuing  calendar  month.     This  trial  occurred  on  June  24, 
1909.     The  jurors  then  in  attetidance  upon  the  court  had  been 
regularly  selected  on  the  second  Saturday  in  May,  1909,  under 
the  Laws  of  1905  and  1907  as  above  briefly  outlined.    x\t  the 
time  of  so  selecting  the  jurors  for  service  during  the  month  of 
June  that  law  was  in  force.    At  the  session  of  1909  the  Legis- 
lature  enacted  a   new   law    for  the   selection  of   jurors,  being 
chapter  73,  p.  131,  Laws  1909.    This  law  went  into  force  June 
8,  1909,  as  all  laws  of  that  session  did,  not  having  an  emergency 
clause.     By  this  law  it  is  made  the  duty  of  the  superior  courts 
to  divide  their  respective  counties  into  not  less  than  three  nor 
more  than  six  jury  districts,  each  with  equal  population  as  near 
as  may  be.    It  is  made  the  duty  of  the  clerk  of  the  court  during 
the  month  of  July  in  each  year  to  make  up  a  jury  list  containing 
the   names  of  all  qualified  jurors  in  each  district,   to  provide 
boxes  for  each  district,  write  the  names  of  the  jurors  upon  slips 
of  paper,  and  deposit  the  names  in  the  boxes  of  the  proper 
districts.    From  these  boxes  the  jury  is  to  be  drawn  from  month 
to  month  in  a  similar  manner  as  under  the  previous  law,  ex- 
cept the  drawing  is  done  by  the  clerk  of  the  court  without  the 
aid  of  jury  commissioners,  and  the  names  are  to  be  drawn  in 
equal  numbers  from  each  jury  box.     The  jurors  so  drawn  are 
to  serve  for  the  ensuing  month. 

We  have,  then,  this  situation :  The  jurors  attending  upon  the 
court  at  the  time  of  this  trial  were  regularly  selected  for  sennce 
for  June,  1909,  under  a  law  that  was  in  force  on  the  second 
Saturday  of  May,  the  time  of  their  selection,  but  was  not  in 
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force  at  the  time  of  the  trial  because  the  new  law  of  1909  had 
the  effect  of  repealing  the  prior  laws  when  it  went  into  force 
on  June  8,  1909.    State  v.  Superior  Court,  104  Pac.  1131.    There 
could  be  no  jury  list  made  up  by  the  clerk  of  the  court  under 
the  law  of  1909  from  which  a  jury  could  be  drawn  to  serve 
during  June,  1909,  since  the  first  selection  of  jurors  under  that 
law  could  not  occur  until  July,  1909,  so  there  was  no  statute  law 
in  force  during  the  month  of   June,   1909,  that  provided  any 
method  whatever   for  the  selection  of  jurors  to  attend  upon  the 
superior  courts  of  the  state  during  that  month.     The  effect  of 
the  argument  of   learned  counsel   for  appellant  is  that  the  su- 
perior courts  of  the  state  were  without  power  to  proceed  with 
jury  trials  at  this  time  because  of  this  want  of  statutory  law 
providing  for  the  selection  of  jurors.     The  superior  courts  are 
created  by  the  state  Constitution.    They  possess  general  original 
jurisdiction,  both  in  law  and  equity.     Section  6,  art.  4,  of  the 
Constitution,  wherein  th^ir  jurisdiction  and  powers  are  defined 
among  other  things,  provides  that  "they  shall  always  be  open 
except  on  nonjudicial  days,"  and  by  section  21,  art.  1,  of  the 
Constitution,  it  is  provided  that  "the  right  of  trial  by  jury  shall 
remain  inviolate."     Clearly  the  Constitution  contemplates  that 
the  superior  courts  of  the  state  shall  at  all  times,  except  upon 
nonjudicial  days,  have  power  to  proceed  with  their  business^  and 
this,  of  course,  includes  trial  by  jury  as  well  as  their  other  bus- 
iness.   These  are  powers  which  cannot  be  taken  away  from  the 
superior  courts  by  anything  less  than  a  change  in  the  Constitu- 
tion, unless  it  can  be  held  that  the  absence  of  a  statutory  method 
for  selecting  jurors  has   the  effect  of   depriving  the   superior 
courts  to  procure  jurors  for  the  conduct  of  its  jury  business. 
Por  nearly  50  years  the  statute  law  of  this  state  and  territory 
has  provided  as  follows :    "The  common  law,  so  far  as  it  is  not 
inconsistent  with  the  Constitution  and  laws  of  the  United  States,, 
or  of  the  state  of  Washington,  nbr  incompatible  with  the  insti- 
tutions and  condition  of  society  in  this  state,  shall  be  the  rule 
of  decision  in  all  the  courts  of  this  state."     Section  143,  Rem. 
&  Bal.  Code.     In  view  of  the  common-law  source  of  our  juris- 
prudence, it  is  more  than  likely  that  this  would  be  the  rule  of 
decision  in  this  state  even  in  the  absence  of  such  a  statutory 
provision.     The  power  of  procuring  the  attendance  of  jurors 
^pon  courts  at  common  law  was  ample  for  that  purpose  before 
there  were  any  statutes  regulating  the  matter,  both  in  England 
and  America ;  and  the  authorities  seem  to  clearly  support  the 
view  that,  in  the  absence  of  statutory  provisions,  the  common- 
law  method  of  procuring  jurors — that  is,  by  open  venire  dii^ected 
to  the  executive  officer  of  the  court — ^may  be  resorted  to  at  the 
present  time.     12  Enc.  of  PI.  &  Pr.  274;  24  Cyc.  208;  3  Blacks 
stone,  352;  Clawson  v.  United  Slates,  114  U.  S.  477,  486,  5  Sup. 
Ct.  949,  29  L.  Ed.  179;  U.  S.  v.  Beebe,  2  Dak.  292,  11  N.  W. 
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'505;  Carter  v.  Territory,  3  Wyo.  193,  18  Pac.  750,  19  Pac  443; 
Berry  v.  United  States,  2  Colo.  186,  197. 

In  the  case  last  cited  Chief  Justice  Hallet,  in  discussing  the 
power  of  the  court  to  sumrr:on  jurors  in  the  absence  of  statutory 
provisions,  at  page  198,  said :     "It  will  not  be  claimed  that  the 
powers  possessed  by  courts  are  entirely  derived  from  the  written 
or  statute  law.     As  is  well  said  in  a  late  edition  of  a  standard 
work,   courts   did   not   originate   in   Constitutions.     They  were 
known  to  the  common  law,  and  their  powers  are  there  well  de- 
fined.    If  courts  possessed  only  such  powers  as  are  granted  in 
Constitutions   and   statutes,   they   could   not   protect   themselves 
from  insult  and  outrage;  they  could  not  compel  the  attendance 
of  witnesses,  or  obligations  to  testify  when  present ;  they  could 
not  compel  the  attendance  of  jurors,  nor  punish  them  for  im- 
proper conduct.     Potter's   Dwarris   on   Statutes,   340.     In  our 
own  law,  !iot  only  the  method  of  proceedings,  but  the  remedies 
^ven  to  suitors,  are  defined  almost  entirely  by  the  common  law. 
Of  late  the  judicial  power  has  been  regulated  by  statute  more 
fully  than  ever  before,  and  still  very  much  of  it  rests  in  the 
common  law.     That  authority  is  not  conferred  by  statute  is  no 
evidence  that  it  does  not  exist,  for  the  common  law  continually 
supplements  the  statute  law  supporting  it  at  every  point,  and 
providing  for  all  its  deficiencies.     Of  this,  the  law  relating  to 
juries  is  a  good  illustration,  for,  although  the  qualifications  and 
selection  of  jurors  are  now  usually  regulated  by  statute,  the  pro- 
cess for  bringing  them  into  court  is  given  by  the  common  law, 
and  their  powers  and  duties  are  derived  almost  entirely  from  the 
same  source." 

We  have  noticed  this  common-law  power  for  the  purpose 
of  showing  that  it  exists,  and  conclude  that  the  superior  courts  of 
the  state  were  not  prevented  from  lawfully  proceeding  with  jury 
trials  during  the  month  of  June,  1909,  simply  because  there  was 
then  no  statute  law  in  force*  providing  for  the  manner  of  se- 
lecting and  summoning  jurors  for  service  during  that  month. 
It  is  true  the  jurors  in  attendance  upon  the  court  at  the  time  of 
this  trial  were  not  summoned  by  common-law  process,  but  they 
were  then  in  attendance  upon  the  court  in  pursuance  of  a  law- 
ful statutory  method  which  was  in  force  at  the  time  of  their 
selection  and  coming  into  court,  and  no  other  statutory  method 
was  then  in  existence  by  which  jurors  could  be  selected  for 
service  at  that  time.  We  are  of  the  opinion  that  the  court  could 
lawfully  proceed  to  trial  with  the  jurors  then  present,  or,  if  there 
had  been  no  such  jurors  present,  it  could  have  summoned  a  suf- 
ficient number  to  transact  the  jury  business  of  the  court  by  opai 
venire  as  at  common  law.  Appellant's  right  to  challenge  indi- 
vidual jurors  either  peremptorily  or  for  cause  was  not  impaired 
in  the  least,  by  the  manner  of  selecting  or  summoning  the  jury, 
and  this  record  fails  to  show  the  exercise  of  any  such  challenge 
by  appellant. 
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Among  other  things,  the  court  instructed  the  jury  as  follows : 
**A  person  riding  in  a  wagon  with  another  person  who  is  driv- 
ing a  team  which  is  hauling  said  wagon  is  not  responsible  for 
the  negligence  of  such  driver  in  a  case  of  this  kind,  unless  he 
caused  said  driver  to  be  negligent,  and  unless  plaintiff's  negli- 
gence concurs  with  the  negligence  of  the  driver.     In  this  case, 
if  you  believe  that  the  driver  of  the  ice  wagon  was  negligent, 
but  that  plaintiff  did  not  cause  such  negligence  and  was  not  re- 
sponsible  therefor   and   was   not   guilty   of   negligence   on   his 
part,  then  it  would  be  no  defense  to  plaintiff's  right  to  recover 
against  defendant."    This  instruction  is  claimed  to  be  erroneous 
and  prejudicial  to  appellant,  in  that  it  is  too  general  and  ignores 
the  relation  existing  between  respondent  and  the  driver.     It  is 
argued  by  counsel  for  appellant  that  the  negligence  of  the  driver, 
if  any,  should  be  imputed  to  the  respondent  by  reason  of  their 
relation  at  the  time  of  the  accident.     There  was  no  evidence 
tending  to  show  that  it  was  any  part  of  respondent's  duty  to 
drive  the  team,  or  that  he  had  any  supervision  or  control  over 
the  driver.     This  being  true,  we  think  the  instruction  was  not 
erroneous  as  applied  to  the  facts  of  this  case.     In  the  case  of 
Shearer  v.  Town  of  Buckley,  31  Wash.  370,  378,  72  Pac.  76, 
an  instruction  was  approved  by  this  court  upon  the  same  prin- 
ciple which  we  think  will  sustain  this  instruction.    The  only  dif- 
ference between  that  case  and  this  is  that  the  injured  person 
iti  that  case  was  riding    in  a    wagon    as    the  guest    or    com- 
panion   of    the    driver    of  the  horses,  but  as  in  this  case  he 
had  no  authority  or  control  over  the   person  driving,  or  the 
team,, and  that  fact  appears  to  be  the  principle  reason  assigned 
by  the  court  for  exempting  the  injured  person  from  the  effect 
of  the  negligence  of  the  driver.     In  addition  to  the  cases  there 
cited,  the  case  of  McBribe  v,  Des  Moines  City  Ry.  Co.  (Iowa) 
109  N.  W.  618,  and  cases  therein  cited  lends  support  to  this 
view. 

Other  errors  are  assigned  upon  the  rulings  of  the  court  in 
connection  with  the  examination  of  witnesses.  These  we  have 
examined  and  regard  them  all  without  merit.  They  all  relate 
to  matters  within  the  discretion  of  the  trial  court.  They  are  not 
such  that  we  feel  called  upon  to  discuss  them  in  detail. 

We  find  no  prejudicial  error  in  the  record,  and  the  judgment 
is  therefore  affirmed. 

RuDKiN.  C.  J.,  and  Crow,  Dunbar,  and  Mount,  JJ.,  concur. 


410       Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 


Interstate  Commerce  Commission,  Appt.,  v.  Northern  Pa- 
cific Railway  Company. 

(Argued   February  23  and  24,   1910.     Decided   March  7,  1910.) 

[30  Sup.   Ct.   Rep.  417.] 

Commerce — Interstate  Commerce  Commission — ^Review  of  Deci- 
sion— Existence  of  Satisfactory  Through  Route.* — The  courts  may 
review  the  determination  cf  the  Interstate  Commerce  Commissiott 
upon  the  question  whether  "no  reasonable  or  satisfactory  through 
route  exists"  within  the  meaning  of  the  act  of  June  29,  1906  (34  Stat 
at  L.  589,  chap.  3591,  U.  S.  Comp.  Stat.  Supp.  1909,  p.  1158),  §  4,  con- 
ditioning the  authority  of  the  Commission  to  establish  through  routes 
and  joint  rates  upon  the  nonexistence  of  such  route. 

Carriers — Interstate  Commerce  Commission — Powers— Estabtisb- 
ing  Through  Routes  and  Joint  Rates. — The  personal  preferences  cf 
many  travelers  for  a  southern  route  between  eastern  points  and 
points  on  the  Northern  Pacific  Railway  between  Portland  and  Seattle 
do  not  make  the  through  route  via  the  Northern  Pacific  Railway  un- 
reasonable or  unsatisfactory,  so  as  to  justify  the  Interstate  Com- 
merce Commission  in  the  exercise  of  its  power  under  the  act  of  June 
29,  1906,  §  4,  to  establish  through  routes  and  joint  rates  where  "no 
reasonable  or  satisfactory  through  route  exists,"  in  ordering  the  es- 
tablishment of  through  rates  and  joint  rates  between  those  points  via 
the  Union  Pacific  Railway,  so  as  to  put  the  latter  road  on  an  equal 
footing  with  the  Northern  Pacific  Railway  Company  in  the  use  for 
through  travel  of  the  road  belonging  to  the  latter  between  Portland 
and  Seattle. 

Appeal  from  the  Circuit  Court  of  the  United  States  for  the 
District  of  Minnesota  to  review  a  decree  enjoining  the  enforce- 
ment of  an  order  of  the  Interstate  Commerce  Commission,  es- 
tablishing through  routes  and  joint  rates  between  eastern  points 
and  points  on  the  Northern  Pacific  Railway  between  Portland 
and  Seattle  via  the  Union  Pacific  Railway.    Affirmed. 

The  facts  are  stated  in  the  opinion. 

Assistant  to  the  Attorney   General  Ellis  and  Messrs.  P-  •'» 
Parrel  and  Edunn  P.  Grosvenor  for  appellant. 
Mr.  Charles  JV,  Bunn  for  appellee. 

Mr.  Justice  Holmes  delivered  the  opinion  of  the  court: 
This  is  a  bill  to  restrain  the  enforcement  of  an  order  of  the 
Interstate  Commerce  Commission.     16  Inters.  Com.  Rep.  300. 

♦For  the  authorities  in  this  series  on  the  question  whether  the  acts 
of  railroad  commissions  are  subject  to  judicial  review,  see  second 
head-note  of  State  v.  Atlantic  Coast  Line  R.  Co.  (Fla.),  15  R.  R-  R- 
286,  38  Am.  &  Eng.  R.  Cas.,  N.  S..  286. 
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A  preliminary  injunction  was  granted  by  four  circuit  judges,  on 
the  ground  that  the  Commission  had  exceeded  its  powers,  and 
the  case  was  brought  here  by  appeal.  The  order  was  made  in 
a  proceeding  instituted  by  the  Commission  upon  its  own  motion, 
ancf  required  the  establishment  of  through  routes  and  joint  rates 
for  passengers  and  their  baggage,  east  and  west,  from  and  to 
points  on  the  Chicago  &  Northwestern  Railway  between  Chicago 
and  Council  Bluffs,  Iowa,  inclusive;  and  from  and  to  points  on 
the  Union  Pacific  Railroad  between  Colorado  common  points 
and  Omaha,  Nebraska,  and  Kansas  City,  Missouri,  inclusive; 
via  Portland,  Oregon ;  to  and  from  points  on  the  Northern  Pa- 
cific Railway  between  Portland  and  Seattle.  The  joint  rates 
are  to  be  the  same  as  the  present  rates  between  the  same  points 
via  the  Northern  Pacific  road  and  its  connections.  This  order 
concerns  passenger  travel  in  one  direction  only.  It  does  not 
affect  round  trips,  and  it  does  not  deal  with  freight. 

The  points  between  Portland  and  Seattle  can  be  reached  from 
the  places  mentioned  at  the  other  end  of  the  route,  by  way  of  the 
Northern  Pacific  alone  from  St.  Paul,  or  by  way  of  the  Chicago, 
lUirlirgton,   &   Quincy  to   Billings,   Montana,  and   then  by  the 
N'or;hern    Pacific    for   the    last   thousand    miles;   the   Chicago, 
Rurlirgtcn,  &  Quincy  being  jointly  owned  and  controlled  by  the 
Northern  Pacific  and  the  Great  Northern  roads.     But  an  aver- 
age of  8,000  persons  a  year  go  by  way  of  the  Union  Pacific 
to  Portland,  where,  to  go  further,  passengers  have  to  change  to 
the   Northern    Pacific   line.     Under   present   arrangements,    the 
Union   Pacific   issues   a   coupon   with   its   tickets,   entitling  the 
holder  to  a  first-class  passage  on  from  Portland,  but  he  has  to 
exchange  the  coupon  for  a  ticket,  to  recheck  his  baggage,  and  to 
pay  the  additional  Pullman  fare.    The  effect  of  the  order  is  to 
put  the  Union  Pacific  on  an  equal  footing  with  the  Northern 
Pacific  in  the  use,  for  through  travel,  of  the  road  belonging  to 
the  latter  between  Portland  and  Seattle.     It  is  said  that  this 
road,  with  the  expensive  terminals  of  the  Northern  Pacific  at 
Tacoma  and  Seattle,  would  not  be  supported  by  local  business, 
but  depends  on  the  traffic  of  the  whole  Northern  Pacific  system. 
Therefore,  the  Northern  Pacific  objects  to  the  order  and  brings 
this  bill. 

The  authority  of  the  Commission  to  establish  through  routes 
and  joint  rates  is  conditioned  by  the  proviso  that  "no  reasonable 
or  satisfactory  through  route  exists."  Act  of  June  29,  1906, 
chap.  3591,  §  4.  34  Stat,  at  L.  589,  U.  S.  Comp.  Stat.  Supp. 
1909,  p.  1158.  It  is  urged  that  this  condition  is  addressed  only 
to  the  opinion  of  the  Commission,  and  cannot  be  re-examined 
by  the  courts  as  a  jurisdictional  fact.  The  difficulty  of  distin- 
guishing between  a  rule  of  law  for  the  guidance  of  a  court  and 
a  limit  set  to  its  power  is  sometimes  considerable.  Words  that 
might  seem  to  concern  jurisdiction  may  be  read  as  simply  im- 
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posing  a  rule  of  decision,  and  often  will  be  read  in  that  way 
when  dealing  with  a  court  of  general  powers.  Fauntleroy  v. 
Lum,  210  U.  S.  230,  235,  52  L.  ed.  1039,  1041,  28  Sup.  Ct.  Rep. 
641.  But  even  is  such  a  case  there  may  be  a  difference  of  opin- 
ion (id.  245),  and  when  we  are  dealing  with  an  administrative 
order  that  seriously  affects  property  rights,  and  does  so  by  way 
rather  of  fiat  than  of  adjudication,  there  seems  to  be  no  reason 
for  not  taking  the  proviso  of  the  statute  in  its  natural  sense.  See 
Interstate  Commerce  Commission  v.  Illinois  C.  R.  Co.,  215  U. 
S.  452,  470,  ante,  155,  30  Sup.  Ct.  Rep.  155. 

We  are  of  opinion,  then,  that  the  Commission  had  no  power 
to  make  the  order  if  a  reasonable  and  satisfactory  through  route 
already  existed  and  that  the  existence  of  such  a  route  may  be 
inquired  into  by  the  courts.  How  far  the  courts  should  go  in 
that  inquiry  we  need  not  now  decide.  No  doubt,  in  complex  and 
delicate  cases  great  weight,  at  least,  would  be  attached  to  the 
judgment  of  the  Commission.  But  in  the  present  instance  there 
is  no  room  for  difference  as  to  the  facts,  and  the  majority  of 
the  Commission  plainly  could  not  and  would  not  have  made  the 
declaration  in  their  order  that  there  was  no  such  through  route, 
but  for  a  view  of  the  law  upon  which  this  court  must  pass.  It 
is  admitted  that  the  Northern  Pacific  route  is  shorter  than  that 
of  the  Union  Pacific  by  way  of  Portland,  and  the  running  time 
somewhat  less;  and  it  is  added  by  the  majority  that  the  "passen- 
ger goes  in  as  good  a  car  and  is  provided  with  as  good  a  berth 
and  as  good  a  meal.'' 

There  is  some  suggestion  that  at  times  the  northern  route  may 
not  be  as  good  as  the  southern,  although  at  other  times  it  may 
be  better ;  but  the  ground  of  the  order  avowedly  was  that  the 
personal  preferences  of  many  travelers  is  to  go  by  the  southern 
way.  If  they  do,  it  is  said,  they  can  select  from  a  great  varietj' 
of  routes  as  far  as  Ogden,  Utah ;  they  can  visit  cities  not  reached 
by  the  horthern  lines;  they  can  search  over  a  wide  area  for 
homesteads;  they  can  behold  the  natural  beauties  that  may  be 
rivaled  but  not  repeated  on  the  other  roads.  It  appears  to  us 
that  these  grounds  do  not  justify  the  order.  The  most  that  can 
be  said  of  them  is  that  they  are  reasons  for  desiring  a  second 
through  route,  but  they  are  not  reasons  warranting  the  decla- 
ration that  "no  reasonable  or  satisfactory  through  route  exists." 
Obviously,  that  is  not  true,  except  by  an  artificial  use  of  words. 
It  cannot  be  said  that  there  is  no  such  route,  because  the  public 
would  prefer  two.  The  condition  in  the  statute  is  not  to  be 
trifled  away.  Except  in  case  of  a  need  such  as  the  statute  im- 
plies, the  injustice  pointed  out  by  the  chairman  in  his  dissent  is 
not  permitted  by  the  law.    . 

Decree  affirmed. 
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(Supreme  Court  of  North  Carolina,  March  2,  1910.) 

[67  S.  E.  Rep.  167.] 

Trial— Failure  to  Give  Instructiona. — The  failure  to  give  a  re- 
quested instruction  is  not  error  where  the  question  is  substantially 
covered  by  the  general  instruction. 

Carriers — Penaltiea  for  Refuaal  to  Receive  Freight — Action  to  Re- 
cover — Burden  of  Proof. — In  an  action  against  a  carrier  for  the  pen- 
alty for  failure  to  receive  and  transport  an  interstate  shipment,  plain- 
tiff dees  not  have  to  show  that  defendant  has  filed  and  published  its 
schedule  of  freight  rates  as  required  by  law,  defendant  being  pre- 
sumed to  have  complied  with  the  law. 

Carriers — Failure  to  Receive  Freight — Action  for  Penalties — De« 
fenses. — It  being  the  duty  of  a  carrier  of  interstate  commerce  to  file 
and  publish  its  schedule  rates,  its  failure  to  do  so  is  no  defense  to  an 
action  for  the  penalty  for  refusing  to  receive  for  transportation  an  in- 
terstate shipment. 

Commerce — Statutory  Regulation — Penalty  for  Refusal  to  Receive 
Shipment — Revisal  1905,  §  2631.  imposing  a  penalty  on  carriers  for 
refusal  to  accept  shipments  of  freight,  is  not  invalid  as  applying  to 
interstate  commerce,  as  the  penalty  is  incurred  by  the  violation  of  a 
common-law  duty  to  accept  freight  whenever  tendered,  which  is  an 
act  done  entirely  within  the  state  and  no  part  of  the  act  of  transpor- 
tation. 

Trial — Refusing  Instructions. — The  refusal  of  an  instruction  based 
on  a  theory  not  supported  by  the  evidence  is  not  error. 

Carriers — Refusal  to  Receive  Freight — ^Action  for  Penalty— Who 
May  Sue. — The  shipper  is  the  party  aggrieved  by  a  carrier's  wrong- 
ful refusal  to  accept  a  shipment  of  freight,  and  he  is  entitled  to  sue 
for  the  penalty  prescribed  by  Revisal  1905,  §  2631. 

Carriers — Regulation — Refusal  to  Receive  Freight. — Under  Revisal 
1905,  §  2631,  imposing  a  penalty  on  carriers  for  refusal  to  receive 
freijrht  for  shipment,  a  carrier  is  liable  where  freight  for  shipment  to 
another  state  was  tendered,  and  because  the  agent  did  not  have  the 
schedule  of  freight  rates  to  the  point  of  destination  he  refused  for 
over  two  months  to  issue  a  bill  of  lading  of  any  sort  even  to  the  end 
of  its  line  or  to  deliver  to  a  connecting  carrier. 

Brown  and  Walker,  JJ.,  dissenting. 

Appeal  from  Superior  Court,  Alamance  County ;  Long,  Judge. 

Action  by  the  Burlington  T^umber  Company  against  the  South- 
ern Railwnv  Company.  Plaintiff  had  judgment,  and  defendant 
appeals.    Affirmed. 

The  plaintiff  sought  to  recover  the  penalty  prescribed  by  Re- 
visal 1905.  §  2631.  for  the  refusal  of  the  defendant  to  receive 
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for  shipment  to  Saginaw,  Mich.,  certain  milling  machinery  ten- 
dered it  by  the  plaintiff  on  January  28,  1907,  no  bill  of  lading 
for  said  machinery  being  issued  until  April  3,  1907.  The  plain- 
tiff's contention  was  that  the  defendant  failed  and  refused  to 
receive  said  machinery  for  shipment  upon  tenders  made  daily 
and  continuously  fof  a  period  of  65  days,  and  that  by  reason  of 
said  refusal  said  defendant  became  indebted  to  the  plaintiff  in 
the  sum  of  $3,050,  all  of  this  amount  in  excess  of  $2,000  being 
remitted  by  the  plaintiff.  The  defendant  denied  that  there  was 
any  tender  of  machinery  for  shipment  until  April  3,  1907,  the 
day  on  which  bill  of  lading  was  issued.  It  alleged  that  Revisal 
1905,  §  2631,  was  unconstitutional,  in  so  far  as  it  affected  inter- 
state shipments.  It  also  alleged  that  the  plaintiff  had  no  such 
interest  in  the  said  machinery  as  entitled  it  to  bring  this  action. 
There  was  a  verdict  for  the  plaintiff  and  a  judgment  in  accord- 
ance therewith   from  which  defendant  appealed. 

IV.  B.  Rodman  and  Parker  &  Parker,  for  appellant. 
W.  H,  Carroll,  for  appellee. 

Clark,  C.  J.  The  exceptions  1,  2,  and  12  are  for  failure  to 
give  certain  prayers  for  instruction.  On  examination  we  find 
they  were  given  substantially  in  the  charge,  which  is  sufficient. 
Harris  zk  R.  R.,  132  N.  C.  163,  43  S.  E.  589;  R.  R.  v,  Horst, 
93  U.  S.  291,  23  L.  Ed.  898. 

Exceptions  4,  5,  6,  and  7  are  for  refusal  to  give  defendant's 
prayers  for  instructions  3,  4,  6,  and  7,  which  are,  in  substance 
that  this  being  an  interstate  shipment  the  defendant  was  re- 
quired to  establish,  file,  and  punish  its  rate  between  Burlington, 
N.  C,  and  Saginaw,  Mich.,  before  shipping  this  freight,  and  that 
the  burden  was  on  the  plaintiff  to  show  that  the  rate  had  been 
so  filed.  The  duty  to  file  such  rate  was  on  the  defendant,  the 
fact  was  in  its  peculiar  knowledge,  and  its  failure  to  show  that 
it  had  discharged  such  duty  cannot  absolve  it  from  its  duty  to 
the  plaintiff  to  accept  and  ship  his  freight.  It  cannot  plead  its 
own  default  as  a  defense  to  another  default.  Indeed,  on  April 
3d,  the  agent  at  Burlington  did  get  such  rate  from  division 
headquarters  at  Greensboro,  21  miles  away.  There  is  no  evidence 
that  such  late  could  not  have  been  procured  at  any  time  prior 
thereto. 

The  court  committed  no  error  in  refusing  these  prayers  for 
instruction.  The  proper  establishing  publication  and  filing  rates 
will  be  conclusively  presumed.  In  Reid  v,  R.  R.,  150  N.  C.  764, 
64  S.  E.  879,  the  court  in  passing  upon  the  same  contention 
said :  "The  presumption  is  that  the  company  has  complied  with 
the  law,  and  if  it  were  otherwise  we  are  of  the  opinion  that  the 
act  of  Congress  and  the  orders  of  the  Commission  made  there- 
under, requiring  the  publication  of  rates,  was  made  for  an  en- 
tirely different  purpose  from  that  involved  in  this  inquiry,  and 
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does  not  constitute  such  interfering  action."  To  same  purport 
R.  R.  V.  Oil  Mill,  204  U.  S.  449,  27  Sup.  Ct.  358,  51  L.  Ed.  562. 
In  Harrill  v.  Railroad,  144  N.  C.  540,  57  S.  E.  385,  the  court  says : 
**It  must  be  presumed  against  the  contention  of  the  defendant 
that  it  has  complied  with  the  law  by  filing  its  schedule  of  rates, 
fares,  and  charges  with  the  Commission,  and  by  publishing  the 
same."  The  federal  statute  does  not  prohibit  the  receipt  or  for- 
warding of  a  single  shipment,  but  forbids  the  carrier  to  "engage 
or  participate  in  the  transportation  of  passengers  or  property" 
interstate  without  filing  its  rates.  It  it  the  business  of  a  com- 
mon carrier,  which  the  defendant  is  forbidden  to  exercise  with- 
out filing  its  rates,  and  the  statute  has  no  sort  of  application  to 
this  case  where  the  defendant  was  carrying  on  such  business 
and  presumptively,  at  least,  under  authority  of  law. 

Exceptions  6,  13,  14,  and  16  call  in  question  the  constitu- 
tionality of  Revisal  1905,  §  2631,  as  applied  to  interstate  ship- 
ments. We  have  repeatedly  passed  upon  this  contention.  The 
defendant's  brief  admits  this,  and  cites  eight  decisions  of  this 
court  which  it  asks  us  to  overrule.  In  one  of  the  latest  of  these 
— Reid  V.  R.  R.,  149  N.  C.  423,  63  S.  E.  112— the  authorities 
were  reviewed,  and  the  court  said:  "The  defendant  contends, 
however,  that  Revisal  1905,  §  2631,  giving  a  penalty  for  refus- 
ing to  accept  freight  for  shipment,  is  unconstitutional  when  the 
freight  is  to  be  shipped  into  another  state,  but  refusing  to  re- 
ceive for  shipment  is  an  act  wholly  done  within  this  state;  it  is 
not  a  part  of  the  act  of  transportation,  and  our  penalty  statute 
applies.  This  Was  held  by  Avery,  J.,  in  Bagg  v.  Railroad,  109 
N.  C.  27  [14  S.  E.  79,  14  L.  R.  A.  596,  26  Am.  St.  Rep.  569], 
where  the  railroad  company  received  the  shipment  for  a  point 
in  another  state,  but  negligently  detained  it  for  five  days  before 
shipping.  The  precise  point  herein  was  raised  in  Currie  v.  Rail- 
road, 135  N.  C.  536  [47  S.  E.  654],  and  it  was  held  that  this 
section,  giving  a  penalty  for  failing  and  refusing  to  accept  for 
shipment  the  car  load  of  lumbfer,  was  not  unconstitutional  as  an 
interference  with  interstate  commerce  when  the  lumber  was 
offered  for  shipment  to  a  point  in  another  state.  Both  of  these 
cases  were  cited  and  reaffirmed  by  Walker,  J.,  in  Walker  v. 
Railroad,  137  N.  C,  at  page  168  [49  S.  E.  84].  In  Twitty  v. 
Railroad  [141  N.  C.  355,  53  S.  E.  957]  it  was  held  (Brown,  J.) 
that  where  the  agent  held  the  freight  in  storage,  but  refused  to 
give  a  bill  of  lading  because  he  did  not  know  the  freight  rates, 
this  was  'a  refusal  to  receive  for  transportation,  and  the  rail- 
road company  was  liable  for  a  penalty  under  Revisal  [1905]  § 
2631/  In  Harrill  v.  Railroad,  144  N.  C.  532  [57  S.  E.  383] 
(Walker,  J.,),  it  was  held  that  Revisal  [1905]  §  2633,  imposing 
a  penalty  for  failure  to  deliver  freight  was  valid,  though  the 
freight  was  interstate.  There  the  penalty  was  incurred  after 
the  transportation  had  ceased.    Here  the  penalty  occurred  before 
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the  transportation  had  begun  and  before  the  freight  was  even 
received  and  accepted  for  transportation."     When  the  case  was 
again  before  the  court  (Reid  v,  R.  R.,  150  N.  C.  764,  64  S.  E. 
878),  Justice  Hoke,  after  reviewing  and  approving  the  former 
decision,  said:    "Since  this  decision  of  the  Morris-Scarboro  Mof- 
fit  Company  v.  Express    Company    [146    N.    C.    167,  59  S. 
E.  667,    15   L.   R.   A.    (N.   S.)    983]    was  rendered,  the  Su- 
preme  Court   of   the   United     States,     the   final    authorit)'  on 
these   matters,    has  held,    on   a   question    relevant    to  this  in- 
quiry  that   'Notwithstanding   the  creation   of    Interstate  Com- 
merce   Commission,    and    the    delegation  to  it  by  Congress  of 
the  control  of  certain  matters,  the  state  may,  in  the  absence  of 
express  action  by  Congress  or  by  such  commission,  regulate, 
for  the  benefit  of  its  citizens,  local  matters  indirectly  affectin§^ 
interstate  commerce/     This  principle  was  announced  and  sus- 
tained in  Railroad  v.  Flour  Mill,  211  U.  S.  612   [29  Sup.  Ct. 
214,  53  L.  Ed.  352],  a  case  which  involved  the  right  of  the 
court  to  compel   the   railroad  company  or  common  carrier  to 
place  cars  on  a  siding  which  had  been  prepared  for  the  purpose, 
and  for  the  benefit  and  convenience  of  a  flouring  mill  engaged 
in  making  shipments  of  interstate  commerce."     The  above  de- 
cisions have  been  since   followed  by  Connor,  J.     (Garrison  v. 
Southern  Ry.  Co.,  150  N.  C.  575,  592,  64  S.  E.  578),  with  full 
review  of  the  authorities,  and  no  dissent.     In  fact,  the  duty  to 
receive  freight  "whenever  tendered"  was  a  common-law  duty. 
Alsop  V.  Express  Co.,  104  N.  C.  278,  10  S.  E.  297,  6  L.  R.  A. 
271,  cited  and  approved  in  Garrison  v.  R.  R.,  stipra,  at  page  582 
of  150  N.  C,  at  page  581  of  64  S.  E.    That  the  interstate  com- 
merce did  not  begin  till  the  goods  were  accepted  for  shipment 
and  bill  of  lading  issued  is  held  in  Match  Co.  v.  Ontonagon,  188 
U.  S.  94,  23  Sup.  Ct.  266,  47  Tv.  Ed.  394,  citing  Coe  v.  Errol, 
116  U.  S.  517,  6  Sup.  Ct.  475,  29  L.  Ed.  715,  where  Bradley,  J., 
held  that  *not  till  goods  have  begim  to  be  transported  from  one 
state  to  another  do  they  become  the  subjects  of  interstate  com- 
merce, and  as  such  subject  to  federal  regulation."     In  this  opin- 
ion (page  528  of  116  U.  S.,  page  479  of  6  Sup.  Ct.  [29  L.  Ed. 
715])  he  says:    "It  is  true  it  was  said  in  the  case  of  The  Dan- 
iel Ball,  10  Wall.  565  [19  L.  Ed.  999]  :    'Whenever  a  commodity 
has  begim  to  move  as  an  article  of  trade  from  one  state  to  an- 
other, commerce  in  that  commodity  has  commenced.'     But  this 
movement  does  not  begin  until  the  articles  have  been  shipped  or 
started  for  transportation  from  the  one  state  to  the  other.  *  *  * 
Until  shipped  or  started  on  its  final  journey  out  of  the  state,  its 
exportation  is  a  matter  altogether  in  fieri,  and  nOt  at  all  a  fixed 
and  certain  thing."     Besides,  the  statutory  enforcement,  under 
penalty,  of  the  common-law  duty  to  accept  freight    "whenever 
tendered"  is  not  in  the  scope  of  terms  of  any  act  of  Congress, 
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and  is  neither  an  interference  with  nor  a  burden  upon  interstate 
commerce,  but  in  aid  of  it 

Exceptions  9,  10,  and  11  are  for  refusal  of  prayers  based  on 
the  theory  that  the  goods  were  accepted  for  shipment  January 
28,  1907,  which  is  not  supported  by  evidence,  and  were  properly 
refused.    Hassard-Short  v,  Hardison,  117  N.  C.  60,  23  S.  E.  96. 

Exceptions  17,  18,  19,  20,  21,  22,  and  23  present  only  one 
question,  and  may  therefore  be  treated  together.    Did  the  plain- 
tiff have  the  right  to  bring  this  action?     Was  he  the  aggrieved 
party  ?    The  law  is  correctly  set  forth  in  the  following  citations : 
"The  shipper  of  the  goods  is  the  party  aggrieved,  and  is  the  one 
entitled  to  sue   for  the  penalty  prescribed  in  Revisal   1905,   § 
2631,  which  arises  from  the  wrongful  refusal  of  the  carrier's 
agent  to  accept  them  for  transportation."    Reid  z>.  Railroad,  149 
N.  C.  423.  63  S.  E.   112;  s.  c.  150  N.  C.  753,  64  S.  E.  874. 
"In  giving  the  penalty  to    the    party    aggrieved    the    statute 
simply    designates    the    person    who    has  the  right  to  demand 
that  the   service  be   rendered.    The  party  aggrieved   in  statutes 
of  this   character   is  the   one   whose   legal   right  is  denied,  and 
the   penalty    is  enforceable    independent  of  pecuniary  injury.'* 
Rollins  z'/R.   R.,    146  N.  C.   156,   59   S.  E.  671;  Cardwell  i/. 
R.  R.,    146   N.    C.   218,    59  S.    E.   673;    Summers  v.  R.    R., 
138   X.    C.    295,  50     S.    E.    714.      This  machinery    had    been 
shipped  to  the  plaintiff  on  approval,  and,  as  it  proved  unsatis- 
factory, it  was  the  plaintiff's  duty,  if  it  would  relieve  itself  of 
liability,  to  return  it  to  the  vendors  at  Saginaw,  Mich.,  and  it 
had  the  legal  right  to  demand  of  the  defendant  its  transporta- 
tion to  that  point,  and  was  the  party  aggrieved  by  failure  to  do 
so.     At  the  last  term,  Connor,  J.,  speaking  for  a  unanimous 
court,  said  in  Garrison  v.  Railroad,  150  N.  C.  586,  64  S.  E.  583: 
"The  defendant  next  urges  that  the  penalty  of  $50  for  each  day 
the  said  company  refuses  to  receive  said  shipment  can  be  recov- 
ered only  when  a  tender  is  made  on  each  day.    We  cannot  con- 
cur in  that  view.    The  plaintiff  hauled  his  lumber  to  the  defend- 
ant's regular  depot,  and  with  his  consent  placed  it  upon  the  car 
fin  this  case,  in  its  depot)   demanding  a  bill  of  lading,  which 
was  refused.     Plaintiff  says  he  went  to  the  agent  two  or  three 
times  and  asked  if  he  had  shipped  it  and  he  said  he  had  not. 
*  *  *    To  require  the  defendant  to  haul  the  lumber  home  and 
return  it  to  the  depot  each  day,  or  to  go  through  the  empty 
form  of  making  a  constructive  tender,  inposes  either  an  unwar- 
ranted hardship  or  savors  of  trifling  with  a  man's  substantial 
rights.    The  plaintiff  left  the  lumber  on  the  car  with  a  standing 
tender  and   demand  that   it  be   shipped.     *   *   *     The  statute 
would  be  of  little  value  as  a  remedy  for  an  existing  evil  if  the 
narrow  construction  is  given  as  contended  by  defendant.     The 
Legislature  evidently  intended  to  impose  a  penalty  for  each  day 
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upon  which  the  freight  was  at  the  depot  ready  for  shipment 
*  *  *  Each  day's  delay  in  shipping  was  *a  refusal  to  ship'  within 
the  meaning  of  the  statute."  The  verdict  of  the  jury  established 
that  the  defendant  failed  and  refused  for  61  days  to  receive  said 
goods  for  shipment.  The  plaintiff  remitted  all  in  excess  of  the 
penalty  for  40  days. 

If  the  defendant  had  offered  to  ship  to  end  of  its  line,  and 
declined  to  ship  further  for  lack  of  rates,  a  different  point  might 
have  been  presented,  but  there  is  no  such  exception  in  the  rec- 
ord or  in  appellant's  brief,  and  more  than  one  of  defendant's 
prayers  is  predicated  on  its  refusal  to  issue  any  bill  of  lading 
because  the  agent  at  Burlington  did  not  have  the  rates  to  Saginaw 
though  he  had  applied  to  the  agent  at  Greensboro  for  them.  But 
the  neglect  of  the  agent  at  Greensboro,  or  of  those  ^'higher  up," 
was  the  failure  and  default  of  the  defendant.  Besides,  if  the 
defendant  had  issued  the  bill  of  lading,  it  is  common  knowledge 
that  it  would  have  contained  the  words  **said  company  agrees  to 
carry  to  its  usual  place  of  delivery,  if  on  its  road,  otherwise  to 
deliver  to  another  carrier  on  the  route  to  said  destination." 
These  words,  always  used  in  such  cases,  are  retained  in  the  bill 
of  lading  prescribed  by  the  Interstate  Commerce  Commissioa 
The  plaintiff  asked  for  no  other  kind  of  bill  of  lading  and  could 
not  have  expected  the  defendant  to  be  responsible,  for  shipment 
beyond  the  end  of  its  own  line.  The  defendant  refused  to  issue 
any  bill  of  lading  at  all  (v/hich  would  have  been,  of  course,  in 
the  usual  form  for  such  shipments)  or  to  ship  at  all,  and  the 
defendant  is  liable.  Twitty  v.  R.  R.,  141  N.  C.  355,  S3  S.  E. 
957,  in  which  the  opinion  by  Brown,  J.,  is  exactly  in  point 

Affirmed. 
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Ashley  v.  Central  of  Georgia  Ry.  Co. 

(Court    of    Appeals    of    Georgia,    May    12,    1910.) 

[68   S.   E.   Rep.   56.] 

Carrier*— Freight  Delivered  on  Right  of  Way— Liability  of  Car- 
rier—Loss by  Fire.* — Relatively  to  property  for  carriage,  railroad 
companies  owe  no  duty  of  diligence  under  the  law,  except  where 
the  property  has  been  delivered  at  stations  or  places  designated  by 
the  company  for  its  delivery.  Where  property  is  placed  on  the 
railroad  right  of  way  by  request  of  the  owner  and  solely  for  his 
convenience,  and  permission  is  given  by  the  railroad  company  to 
place  it  there,  by  virtue  of  a  contract  in  which  the  owner,  in  con- 
sideration of  such  permission,  relieves  the  railroad  company  from 
any  and  all  liability  "for  the  loss,  damage,  or  destruction  of  said 
property  while  on  its  right  of  way,  whether  such  loss,  damage,  or 
destruction  be  attributable  to  the  negligence  of  any  agent  or  em- 
ployee of  the  company,  or  from  any  cause  whatever,"  the  contract  , 
is  valid;  and,  if  the  property  is  destroyed  by  fire  while  on  the  right 
of  way,  the  company  cannot  be  held  liable,  except  for  gross  negli- 
gence or  willful  misconduct.  Holly  v.  Southern  Ry.  Co.,  119  Ga. 
767,  47  S.  E.  188;  3  Elliott  on  Railroads  (2d  Ed.)  §  1236;  Evans  v. 
Nail,  1  Ga.  App.  42,  57  S.  E.  1020.     (Russell,  J.,  dissenting.) 

Loss  by  Fire — Evidence. — Irrespective  of  the  contract  above  men- 
tioned, the  evidence  in  this  case  did  not  clearly  show  that  the  prop- 
erty was  burned  by  the  negligence  of  the  railroad  company.  If 
there  was  any  inference  fairly  deducible  from  the  evidence  suffi- 
cient to  raise  the  statutory  presumption  of  negligence,  it  was  fully 
rebutted  b^  the  evidence  in  behalf  of  the  defendant.  The  destruc- 
tion of  the  property  seems  to  have  been  a  casualty  necessarily  in- 
cident to  its  location  in  close  proximity  to  passing  engines. 

Review  on   Appeal. — No    material    error    of    law    was    committed, 
and  the  verdict  is  right  under  the  law  and  the  evidence. 
(Syllabus  by  the  Court.) 

Error  from  City  Court  of  Richmond  County ;  W.  F.  Eve, 
Judge. 

Action  by  L.  A.  Ashley  against  the  Central  of  Georgia  Rail- 
^^y  Comoany.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 


Austin  Branch,  for  plaintiff  in  error. 
•^-  C.  C.  Black,  for  defendant  in  error. 

Hill,  C.  J.    Judgment  affirmed. 


*Por  the  authorities  in  this  series  on  the  question,  when  does 
3  railroad's  liability  as  a  common  carrier  of  freight  begin,  see  last 
foot-note  of  Lord  v.  Maine  Cent.  R.  Co.  (Me.),  33  R.  R.  R.  130,  56 
Am.  &  Eng.  R.  Cas.,  N.  S.,  130;  second  head-note  of  St.  Louis,  etc., 
jy.  Co.  V.  Burrow  &  Co.  (Ark.),  33  R.  R.  R.  754,  56  Am.  &  Eng. 
R-  Cas..  N.   S.,  754. 
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(Supreme    Court   of   Arizona,   April    2,   1910.) 
[108   Pac.   Rep.   467.] 

Carriers — "Private  Carriers." — A  common  carrier  may  become  a 
"private  carrier,"  when,  as  a  matter  of  accommodation  or  special 
engagement,  it  undertakes  to  carry  something  which  it  is  not  its 
business  to  carry. 

Carriers — Common  or  Private  Carrier — ^Tests — "Common  Car- 
ricr.*** — The  tests  whether  a  carrier  is  a  "common  carrier"  are:  First, 
he  must  be  engaged  in  the  business  of  carrying  goods  for  others  as 
a  public  employee,  and  so  hold  himself  out;  second,  he  must  umler- 
take  to  carry  goods  of  the  kind  to  which  his  business  is  confined; 
third,  he  must  undertake  to  carry  by  the  methods  by  which  his 
business  is  conducted  and  over  his  established  roads;  fourth,  trans- 
portation must  be  for  hire;  and,  fifth,  an  action  must  lie  against 
him  if  he  refused  without  reason  to  carry  such  goods  for  those 
willing  to  comply  with  his  terms. 

Carriers — Special  Contracts — Contractors — Construction— "Point* 
— Under  a  contract  providing  that  a  carrier  would  return  the  outfit 
of  a  railroad  contractor  to  point  of  shipment  from  any  point  on  the 
carrier's  line,  the  word  "point"  would  be  construed  to  mean  a  sta- 
tion or  point  where  the  carrier  was  doing  its  regular  business  as  a 
common   carrier. 

Carriers — Private  Carriers — Contractor's  Outfit — Destruction  of 
Goods. — Under  a  contract  providing  that  a  carrier  would  return  the 
outfit  of  a  railroad  contractor  to  point  of  shipment  from  any  pf^^'Ot 
on  the  carrier's  line,  where  a  loss  occurred  at  a  place  which  was  be- 
tween two  regular  stations  on  the  carrier's  line,  the  carrier  could  not 
escape  liability  on  the  theory  that  he  was  a  private  carrier,  in  that 
the  outfit  had  been  picked  up  at  a  place  which  w-as  beyond  any 
station  of  the  carrier,  where,  after  the  goods  arrived  at  a  statl'm, 
they  were  billed  through  to  point  of  destination,  as  any  other  goods. 
though  at  the   contract  rate. 

Carriers — Private  Carriers — Carriage  of  Contractor's  Outfit— Re- 
duced Rates. — Where  a  common  carrier  agrees  with  a  contractor 
for  an  extension  to  carry  at  a  reduced  rate  to  and  from  the  place  of 
construction  the  necessary  grading  outfit,  supplies,  etc.,  loss  to  he 
at  contractor's  risk,  and  the  goods  which  were  actually  carried  were 
the  goods  commonly  carried  by  it  and  for  which  it  had  a  tarin 
rate,  and  the  movement  of  the  train  on  which  the  goods  were  was 
directed  like  other  trains,  it  is  a  common  carrier  as  to  such  grod«, 
and  not  a  private  carrier,  and  hence  is  liable  for  destruction  of  the 
goods   caused  by  its   negligence. 

*See  extensive  note,  23  R.  R.  R.  176,  46  Am.  &  Eng.  R.  Cas..  N- 
S.,  176. 
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Carriers — Limitation  of  Liability.f — A  ccmmon  carrier  may,  by  an 
agreement  to  that  eflFcct,  based  on  proper  consideration,  limit  its 
liability  for  loss  of  or  damage  to  goods  of  a  shipper,  except  such 
as  may  be  caused  by  its  own  negligence. 

Carriers — ^Loss  of  Goods — Burden  of  Proof 4 — In  an  action  for 
loss  by  fire  of  goods  in  transportation,  less  to  be  at  shipper's  risk, 
the  burden  is  on  the  shipper  to  show  that  the  fire  was  caused  by  the 
negligence  of  the   carrier. 

Trial — Question  for  Jury — Undisputed  Evidence. — Where  evidence, 
though  undisputed,  might  be  differently  construed  and  considered 
by  diflFcrent  conscientious  intelligent  men  in  determining  the  ulti- 
mate fact  of  negligence,  it  is  for  the  jury. 

Carriers — Loss  of  Goods — Question  for  Jury. — In  an  action  for 
destruction  of  goods  by  fire,  whether  the  carrier  was  negligent  in 
leaving  the  shipment  at  an  out  of  the  way  station,  where  there  was 
neither  station  agent,  nor  water,  no  inhabitants,  and  no  one  to  look 
after  the  safety  of  the  cars  containing  it,  held  for  the  jury. 

Carriers — Rates — Interstate  Commerce — Railroad  Contractors. — 
Where  an  agreement  for  a  reduced  rate  for  the  shipment  of  a  rail- 
road contractor's  outfit  is  included  in  the  specifications  and  con- 
tract, under  which  a  contractor  was  the  successful  bidder,  his  ac- 
tion for  damages  for  loss  of  goods  shipped  cannot  be  defeated  because 
he  was  given  a  preference  in  rates  under  the  interstate  commerce 
law,  since  such  right  was  expressly  recognized  by  the  commerce 
commission  in  an  administriitive  ruling. 

Appeal  from  District  Court,  Maricopa  County;  before  Justice 
Edward  Kent. 

Action  by  Grant  Brothers  Construction  Company  against  the 
Santa  Fe,  Prescott  &  Phoenix  Railway  Company.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.    Affirmed. 

Paul  Burks,  A.  H,  Van  Cott,  and  L,  H,  Chalmers,  for  appel- 
lant. 

A.  C,  Baker  and  Isadore  B.  DockweUer,  for  appellee. 

DoAN,  J.    This  is  an  appeal  from  a  judgment  for  $9,061,  ren- 

tFor  the  authorities  in  this  series  on  the  question  whether  a  com- 
mon carrier  of  freight  may  limit  its  liability,  see  second  foot-note 
of  Summerlin  v.  Seaboard  Air  Line  Ry.  (Fla.),  31  R.  R.  R.  657,  54 
Am.  &  Eng.  R.  Cas.,  N.  S.,  657. 

For  the  authorities  in  this  series  on  the  question  whether  a  com- 
jnon  carrier  of  freight  can  exempt  itself  by  contract  from  liability 
«or  its  own  negligence  or  that  of  its  employees,  see  first  foot-note 
of  Mcintosh  V.  Oregon  R.  &  N.  Co.  (Idaho),  33  R.  R.  R.  768,  56 
Am.  &  Eng.  R.  Cas.,  N.  S.,  768;  first  foot-note  of  Wisecarver  & 
Stone  V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  33  R.  R.  R.  728,  56  Am.  & 
Eng.  R.  Cas.,  N.  S.,  728. 

tSee  second  foot-note  of  Joliffe  v.  Northern  Pac.  R.  Co.  (Wash.), 
32  R.  R.  R.  228,  55  Am.  &  Eng.  R.  Cas.,  N.  S-,  228. 
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dered  by  the  district  court  of  Maricopa  county  as  damages  for 
the  loss  by  fire  of  the  property  of  the  appellee  while  in  transit 
on  the  road  of  the  appellant  company. 

The  facts  in  the  case  appear  to  be  that  prior  to  June  5,  1907, 
the  construction  company  had  been  engaged  in  grading  a  railroad 
for  the  appellant.  The  contract  under  which  this  road  was  con- 
structed (composed  of  18  subheads  or  paragraphs)  contained, 
among  other  conditions  and  provisions,  the  following,  to  wit: 
"(14)  Water  will  be  delivered  in  cars  at  the  end  of  the  track  at 
the  rate  of  one  dollar  and  fifty  cents  ($1.50)  per  1,(XX)  gallons. 
and  supplies  will  be  hauled  to  end  of  track,  both  in  the  usual 
manner  of  construction  trains,  subject  to  delays,  etc.,  incident 
thereto.  All  risk  of  loss  or  damage  to  be  borne  by  the  contractor. 
(15)  The  company  will  furnish  a  rate  of  one  cent  per  ton  mile 
from  all  points  on  the  Sante  Fe,  Prescott  &  Phoenix  Road,  and 
leased  roads  to  the  contractor  on  camp  and  grading  outfit  and 
suplies,  etc.,  except  explosives  and  commissary  goods,  and  re- 
turn to  original  shipping  point  at  same  rate  on  completion. of  the 
work.  All  movements  of  goods  at  less  than  tariflf  rates  to  be  at 
consignee's  risk  of  loss  and  damage.  (16)  The  company  will 
also  furnish  the  contractor's  employees  *  *  *  a  rate  of  one  cent 
per  passenger  mile  *  *  *  and  return  those  who  have  worked  un- 
til completion  of  contract  at  the  same  rate.  Passengers  carried 
at  less  than  tariff  rates  will  be  required  to  assume  all  risk  of  ac- 
cidents to  person  and  baggage.  The  plan  of  movement  of  these 
employees  and  freight  is  to  be  according  to  the  rule  of  the  gen- 
eral freight  and  passenger  agent."  This  contract  was  based 
upon  a  proposal  for  bids  made  by  the  appellant  under  which  the 
appellee  was  the  accepted  bidder.  The  proposal  contained  the 
stipulations  as  they  appear  in  the  above  quotation  from  the  con- 
tract. On  June  5,  1907,  upon  the  completion  of  the  construction 
of  the  roadbed,  the  appellants,  at  the  request  of  the  appellee, 
placed  certain  cars  at  the  end  of  the  track  some  12  miles  west  of 
Bouse  (the  last  regular  station  west  on  the  Arizona  &  Colorado 
Road),  and  appellee  loaded  thereon  its  camp  and  grading  outfit, 
and  several  of  its  workmen,  and  the  cars  were  hauled  by  appel- 
lant to  Bouse.  The  appellee  unloaded  a  quantity  of  powder  and 
hay,  and  purchased  transportation  for  the  workmen.  The  said 
cars  and  contents  were  waybilled  to  Phoenix,  Ariz.,  and  the  cars 
were  then  and  there  cut  into  and  became  a  part  of  appellant's 
regular  freight  train  No.  12.  Appellant's  freight  train  No.  12 
then  proceeded  from  Bouse  towards  Phoenix,  via  Wickenburg. 
About  11  o'clock  on  the  night  of  June  5,  1907,  at  a  point  be- 
tween Bouse  and  Wickenburg  known  as  the  A.  &  C.  Junction, 
the  conductor  in  charge  of  train  No.  12  cut  out  therefrom  ten 
cars,  and  left  them  upon  a  side  track.  Six  of  these  cars  were 
loaded  with  the  outfit  of  the  appellee,  one  was  a  commercial  car 
of  ore,  and  three  were  empty  cars.    Train  No.  12  then  proceeded 
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to  Wickenburg  with  its  remaining  cars.  These  consisted  of  a 
combination  or  caboose  car,  two  cars  of  live  stock,  being  part  of 
the  shipment  of  appellee,  and  one  empty  car.  On  the  morning 
of  June  6,  1907,  four  of  the  cars  loaded  with  the  grading  outfit 
and  other  property  of  the  appellee  that  had  been  left  upon  the 
side  track  were,  with  their  contents,  destroyed  by  fire.  There 
was  no  station  agent  of  the  appellant  at  the  side  track  at  the  A. 
&  C.  Junction  where  the  fire  occurred ;  no  water  tank,  nor  any 
water  supply  there;  no  inhabitants  there;  and  no  one  was  left 
in  charge  to  look  after  the  cars  thus  sidetracked  by  the  appellant. 
The  appellee  brought  suit  in  the  district  court  of  Maricopa 
county  to  recover  for  the  loss  of  that  portion  of  the  camping 
outfit,  and  other  property  that  was  destroyed  by  the  burning  of 
the  cars  and  their  contents.  The  case  was  tried  to  a  jury,  and  a 
verdict  returned  for  $9,061  damages,  and  judgment  rendered 
thereon.  A  motion  for  a  new  trial  was  denied.  From  the  judg- 
ment and  the  denial  of  the  motion  for  a  new  trial,  this  appeal 
has  been  taken. 

The  appellant,  in  support  of  its  various  assignments  of  error^ 
has  presented  and  urged  five  legal  propositions :  "  ( 1 )  That  the 
contract  for  the  movement  of  appellee's  goods,  in  connection 
with  the  construction  by  it  of  appellant's  road,  was  valid,  and  it 
relieved  appellant  from  liability  for  the  loss  of  appellee's  goods^ 
no  matter  how  caused."  Appellant  contends  that,  in  handling 
appellee's  goods  under  the  contract,  it  acted  as  a  private  carrier^ 
and,  if  so,  would  have  a  right  to  protect  itself  by  the  exemption 
contained  in  the  contract  from  liability,  even  if  occasioned  by  its 
own  negligence.  This  was  the  theory  upon  which  the  appellant 
tried  the  case  in  the  lower  court,  while  the  theory  on  which  the 
case  was  tried  by  the  appellee  was  that  the  appellant  acted  as 
a  common  carrier,  and  would  therefore,  even  under  the  terms 
of  the  contract,  be  liable  for  loss  occasioned  by  its  negligence. 

It  is  conceded  that  a  public  carrier  may,  under  some  circurn- 
stances,  act  as  a  private  carrier.  A  common  carrier  may  be- 
come a  private  carrier  when  "as  a  matter  of  accommodation  or 
special  engagement  he  undertakes  to  carry  something  which 
it  is  not  his  business  to  carry."  Liverpool  Steam  Co. 
f.  Phoenix  Ins.  Co.,  129  U.  S.  397,  9  Sup.  Ct.  469,  32  I..  Ed. 
788;  L.  N.  A.  &  C.  R.  Co.  v,  Keefer,  146  Ind.  21,  44  N.  R.  796, 
38  L.  R.  A.  93,  58  Am.  St.  Rep.  348;  Railroad  Co.  v,  Lockwood, 
17  Wall.  357,  21  L.  Ed.  627.  4  Elliott  on  Railroads,  p.  11,  states 
the  rule :  "Where  there  is  a  right  to  refuse  to  perform  the  serv- 
ices requested,  there  is  a  right  to  contract  for  their  performance 
in  a  different  capacity  from  that  which  rests  upon  a  railroad 
company  as  a  public  or  common  carrier." 

Mr.  Hutchinson,  in  his  excellent  work  on  Carriers,  submits. 
(1  Hutchiiison,  §  48),  as  a  test  by  which  we  can  determine 
whether  a  party  assumes  the  duties  and  responsibilities  of  a  com- 
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mon  carrier,  five  characteristics :  "  ( 1 )  He  must  be  engaged  in 
the  business,  of  carrying  goods  for  others  as  a  public  employment, 
and  must  hold  himself  out  as  ready  to  engage  in  the  transporta- 
tion of  goods  for  persons  generally  as  a  business,  and  not  as  a 
casual  occupation.  (2)  He  must  undertake  to  carry  goods  of 
the  kind  to  which  his  business  is  confined.  (3)  He  must  under- 
take to  carry  by  the  methods  by  which  his  business  is  conducted, 
and  over  his  established  roads.  (4)  The  transportation  must  be 
for  hire.  (5)  An  action  must  lie  against  him  if  he  refuses, 
without  sufficient  reason,  to  carry  such  goods  -for  those  who  are 
willing  to  comply  with  his  terms." 

Applying  these  tests  to  the  appellant  in  the  case  at  bar,  we  find 
that : 

( 1 )  It  is  engaged  in  the  business  of  carrying  goods  for  others 
as  a  public  employment. 

(2)  It  undertakes,  as  a  business,  to  carry  goods  of  the  kind 
now  under  consideration.  The  appellant's  witnesses  testified 
that  the  rate  charged  the  appellee  in  the  contract  is  less  than 
tariff  rates ;  that  one  cent  per  ton  mile  was  less  than  the  estab- 
lished rate  charged  to  the  public.  It  was  conceded  that  it  had 
a  rate  for  the  carrying  of  this  particular  kind  of  goods,  and  that 
it  held  itself  out  as  a  common  carrier  thereof. 

(3)  The  appellant  agreed  to  carry  by  its  usual  methods  and 
over  its  established  road  the  property,  goods,  and  commodities 
in  question.  The  contract  provides  that:  "The  company  will 
furnish  a  rate  of  one  cent  per  ton  mile  from  all  points  on  the 
Sante  Fe,  Prescott  &  Phoenix  road,  and  leased  roads  for  con- 
tractors on  camp  and  grading  outfit  and  supplies,  etc.,  except 
explosives  and  commissary  goods,  and  return  to  original  ship- 
ping point  at  same  rates  on  completion  of  the  work.  All  move- 
ments of  goods  at  less  than  tariff  rates  to  be  at  consignee's  risk 
of  loss  and  damage."  It  has  been  urged,  in  this  connection, 
that  the  cars  were  spotted  by  appellant,  loaded  by  the  appellee, 
and  afterwards  picked  up  by  the  appellant  at  the  end  of  the  track 
several  miles  west  of  Bouse,  its  last  regular  station,  and  that 
they  were  brought  to  -Bouse  for  appellee's  accommodation,  and 
that  such  service  could  not  have  been  compelled  by  the  appellee. 
It  is  not  necessary  to  determine  the  relation  that  existed  be- 
tween the  parties,  or  where  would  have  rested  the  liability  for 
loss  if  any  had  occurred  while  the  cars  and  goods  were  being 
brought  from  the  end  of  the  track  to  the  station.  The  contract 
on  which  the  appellant  relies  in  his  instance  does  not  provide  f(ff 
picking  up  the  cars  at  the  front,  but  only  for  returning  to  origi- 
nal shipping  point  on  completion  of  work  from  all  points  on  the 
Santa  Fe,  Prescott  &  Phcenix  Railway  or  leased  roads.  The 
word  '^points"  would,  by  a  fair  construction,  mean  station  or 
pbiht'  where  appellant  was  doing  .its  regular  business  as  a  com- 
tribh'(:arrier.    The  acts  made  obligatory  on  the  appellee  by  the 
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contract  are  to  be  considered  in  this  connection,  rather  than  acts 
that  may  have  been  voluntarily  performed  by  it.  The  test  we 
are  applying  says :  "When  it  undertakes  to  do,"  etc.  The  pro- 
vision in  }.aragraph  14  for  hauling  water  and  supplies  to  the 
end  of  track  during  construction  does  not  provide  for  hauling 
camp  and  grading  outfits,  either  to  or  from  the  end  of  the  track, 
but  seems  to  be  a  provision  for  hauling  water  and  supplies  dur- 
ing the  course  of  construction,  while  the  shipment  of  the  camp 
and  grading  outfit  after  completion  of  the  work  appears  to  have 
been  had  under  the  provisions  contained  in  paragraphs  15  and  16 
of  the  contract.  It  would  not  be  material  whether  the  appellee 
had  brought  in  its  camp  and  grading  outfit  to  the  station  at 
Bouse,  and  there  shipped  it  to  the  point  from  which  it  had  been 
shipped  in  at  commencement  of  work,  or  whether,  the  cars  being 
furnished  at  the  front,  the  appellant  had  picked  up  these  cars 
for  it,  and  brought  them  into  Bouse.  Neither  is  it  material 
whether  in  so  doing  the  appellant  acted  as  a  private  or  common 
carrier;  whether  it  was  done  for  hire  or  gratis.  The  fact  is 
established  that  at  Bouse,  a  point  on  the  railroad  operated  by 
the  appellant,  the  camp  and  grading  outfit  was  received.  One 
provision  of  the  contract  excepts  explosives  and  commissary 
goods.  The  record  discloses  that,  on  arriving  at  Bouse,  the  party 
in  charge  of  the  outfit  unloaded  some  powder  and  hay;  pur- 
chased transportation  from  Bouse  to  Phoenix  for  the  employees 
at  the  rate  provided  by  the  contract;  the  cars  were  waybilled 
by  appellant's  agent  (presumably  at  the  rate  of  one  cent  per  ton 
mile)  and  cut  into  and  became  a  part  of  appellant's  regular 
frei^t  train  No.  12,  the  plan  of  movement  of  which  was  ad- 
mittedly according  to  the  rules  of  the  general  freight  and  pas- 
senger agent  of  the  appellant  company. 

(4)  The  tranportation  must  be  for  hire.  This  point  is  con- 
ceded as  definitely  established  by  the  facts,  as  well  as  by  the 
wording  of  the  agreement. 

(5)  An  action  9iust  lie  upon  a  carrier's  refusal,  without  suf- 
ficient reason,  to  carry  such  goods,  if  the  party  is  willing  to  com- 
ply with  its  terms.  When  the  freight  and  passengers  in  ques- 
tion were  tendered  to  appellant  at  Bouse,  from  which  point  we 
have  just  stated  the  goods  were  waybilled  by  its  agent,  and 
transportation  for  the  passengers  was  purchased  from  its  agent, 
although  at  the  reduced  ratCs  provided  in  the  contract,  there 
is  no  question  but  that  a  duty  rested  upon  the  appellant  to  trans- 
port the  goods  and  employees  at  the  rate  named  in  the  contract, 
and  an  action  would  lie  for  its  refusal  to  do  so. 

The  appellant,  under  the  above  rule,  was  a  common  carrier, 
and  was,  as  such,  transporting  the  goods  at  the  time  they  were 
sidetracked  at  the  point  where  they  were  afterwards  destroyed 
hy  fire.  It  is  conceded  that  a  common  carrier  may,  by  an  agree- 
ment to  that  eflFect,  based  upon  proper  consideration,  limit  its 
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liability  for  loss  of  or  damage  to  goods  of  a  shipper,  except  such 
as  may  be  caused  by  its  own  negligence.  Adams  Exp.  Co.  v^ 
Carnahan,  29  Ind.  App.  606,  63  N.  E.  245,  64  N.  E.  647,  94 
Am.  St.  Rep.  279.  "When  a  carrier  has  a  regularly  established 
business  for  carrying  all  or  certain  articles,  and  especially  if 
that  carrier  is  a  corporation  created  for  the  purpose  of  carrying- 
trade,  and  the  carriage  of  the  articles  is  embraced  within  the 
scope  of  Its  chartered  powers,  it  is  a  common  carrier,  and  a 
special  contract  about  its  responsibility  does  not  divest  it  of 
that  character."  Liverpool,  etc.,  St.  Co.  v.  Phoenix  Ins.  Co.,  129' 
U.  S.  397,  9  Sup.  Ct.  469,  32  L.  Ed.  788;  Railroad  Co.  v.  Lock- 
wood,  17  Wall.  376,  21  L.  Ed.  627";  Mears  v,  N.  Y.,  N.  H.  & 
H.  R.  Co.,  75  Conn.  171,  52  Atl.  610,  56  L.  R.  A.  884,  96  Am. 
St.  Rep.  192;  Richmond  v.  Southern  Pacific,.  41  Or.  54,  67  Pac. 
947,  57  L.  R.  A.  616,  93  Am.  St.  Rep.  694.  The  foregoing 
principle  is  so  well  established  by  weight  of  authority  that  it 
is  considered  elementary  in  the  law  of  carriers.  Under  this  rule, 
the  limitations  in  the  contract  will  protect  the  appellant  against 
liability  f4r  any  loss  or  damage,  except  that  caused  by  its  owa 
negligenc^. 

This  leaves  us  to  consider  whether  the  loss  in  this  instance  was 
caused  bj?  the  negligence  of  the  appellant.  The  second  proposi- 
tion urgeti  by  the  appellant  is  that,  "assuming  for  the  sake  of 
argument^that  the  contract  did  not  in  law  relieve  the  appellant 
from  liability  for  the  loss  of  the  goods  caused  by  its  negli- 
gence, yet  the  burden  was  upon  the  appellee  to  show  by  a  pre- 
ponderance of  evidence  that  some  negligence  of  appellant  was 
the  proximate  cause  for  the  loss  of  the  goods.  This  burden 
appellee  totally  failed  to  carry."  It  is  conceded  that  the  burden 
was  upon  the  appellee  to  prove  by  a  preponderance  of  the  evi- 
dence that  the  loss  was  occasioned  by  the  negligence  of  the  ap- 
pellant, and  the  court  instructed  the  jury  to  that  effect.  Ap- 
pellant states  that  the  appellee  totally  failed  to  carry  this  burden. 
The  question  as  to  whether  or  not  the  appellee  met  this  require- 
ment was  a  question  of  fact  for  the  jury.  The  learned  court 
carefully  instructed  the  jury  on  this  point  as  follows:  "The 
vital  question  in  this  case  is  to  determine  whether  these  goods 
were  lost  or  destroyed  by  reason  of  the  neglect  of  the  railroad 
company.  Because  if  they  were  not,  Grant  Bros,  have  to  stand 
the  loss.  If  they  were  lost  througH  the  railroad  company's  neg- 
ligence, then  the  railroad  company  must  stand  it.  Now  the 
question  of  whether  the  goods  were  lost  through  the  railroad 
company's  negligence  or  not  is  one  of  fact  for  you  to  determine,, 
and  the  burden  of  proving  it  is  upon  the  Grant  Bros.  Construc- 
tion Company,  the  plaintiff  in  this  case.  They  must  satisfy  you 
by  a  preponderance  of  the  evidence  that  this  loss  of  these  goods 
was  brought  about  by  negligence  of  the  railroad  company;  if 
you  are  satisfied  by  a  preponderance  of  the  evidence  that  the 
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loss  was  caused  by  negligence  of  the  railroad  company,  then 
you  ought  to  award  the  damages  for  the  value  of  the  goods;  if 
you  are  not  so  satisfied  by  a  preponderance  of  the  evidence  that 
the  loss  was  caused  by  the  negligence  of  the  railroad  company, 
then  you  should  not  award  any  damages  at  all,  and  you  should 
in  that  event  find  for  the  defendant."  The  court  likewise  de- 
fined "negligence"  at  considerable  length,  and  then  states:  "The 
jury  in  this  case,  taking  this  as  a  definition  of  negligence,  is  to 
find  from  the  facts  surrounding  the  transaction  in  question 
whether  or  not  the  defendant  company  has  committed  negli- 
gence, and,  if  they  so  find,  and  further  find  that  such  negligence 
was  the  proximate  cause  of  the  destruction  of  plaintiff's  prop- 
erty by  fire,  then  the  verdict  shall  be  for  plaintiff." 

The  facts  in  the  case  are  undisputed.  There  is  no  conflict  in 
the  testimony  in  regard  to  the  facts  and  circumstances  surround- 
ing the  shipment  of  the  goods  from  Bouse,  and  the  setting  out 
on  the  side  track  at  the  A.  &  C.  Junction,  of  the  cars  and  con- 
tents that  were  afterwards  destroyed  by  fire;  but  the  effect  of 
these  circumstances  and  facts  in  establishing  negligence^  on  the 
part  of  the  appellant  might  be  differently  construed  and  con- 
sidered by  different  conscientious  intelligent  men  in  determining 
the  ultimate  fact  of  negligence.  For  that  reason,  a  submission 
of  the  question  to  the  jury  by  the  trial  court  was  eminently 
proper,  and  for  that  reason  it  cannot  be  said  that  the 'appellee 
failed  to  carry  the  burden  of  proof.  The  determination  of  this 
question  disposes  of  the  next  proposition  urged  by  the  appellant, 
that  the  court  erred  in  denying  the  appellant's  motion  for  a  di- 
rected verdict. 

The  fourth  proposition  urged  is  the  error  of  the  court  in  in- 
structing the  jury.  An  examination  of  the  court's  charge  to  the 
jury  discloses  no  reversible  error. 

The  last  proposition  urged  is  the  error  of  the  court  in  denying 
the  motion  to  set  aside  the  verdict  and  grant  a  new  trial.  In 
support  of  this  no  argument  is  offered,  and  it  may  be  disposed 
of  by  saying  that  if  the  question  of  negligence  was  one  of  fact 
for  the  jury,  and  there  was  evidence  in  the  record  to  sustain 
their  verdict,  the  denial  by  the  trial  court  of  the  motion  to-  set 
aside  the  same  was  fully  sustained  by  the  record. 

The  appellant,  although  it  based  its  first  legal  proposition  upon 
the  statement  that  "the  contract  for  the  movement  or  supplies 
and  goods  in  connection  with  the  construcion  of  appellant's  road 
was  valid,"  has  in  the  latter  part  of  its  brief  urged  that  such 
contract  would,  by  offering  a  different  rate  than  that  offered  to 
the  public  generally,  be  invalid  by  reason  of  coming  within  the 
inhibition  of  the  interstate  commerce  law.  In  reply  to  this,  it 
may  be  said  that  this  was  not  a  private  contract  to  Grant  Bros, 
as  a  corporation,  but  was  included  in  the  appellant's  proposal  for 
bids,  the  benefit  of  which  would  accrue  to  any  one  who  would  be 
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the  successful  bidder.  The  right,  however,  of  a  railroad,  as  a 
common  carrier,  to  grant  such  terms,  was  recc^nized  by  the  In- 
terstate Commerce  Commission  as  quoted  by  appellant  on  pages 
73  and  74  of  its  brief :  "On  October  12,  1906,  the  commission 
announced  an  administrative  ruling  as  follows:  'Issuance  and 
use  of  free  passes.  *  *  *  gut  the  commission  does  not  con- 
strue the  law  as  preventing  a  carrier  from  giving.  *  ♦  * 
Nor  does  the  commission  construe  the  law  as  preventing  a  car- 
rier from  giving  free  or  reduced  rate  carriage  over  its  line  to 
contractors  for  materials,  supplies  and  men  for  use  in  construc- 
tion, improvement  or  renewal  work  on  the  line  of  that  carrier; 
provided  such  arrangements  for  such  free  or  reduced  rate  ar- 
riage  are  made  a  part  of  the  specifications  upon  which  the  con- 
tract is  based,  and  of  the  contract  itself.' "  The  arrangements 
for  reduced  rate  carriage  of  men,  material,  and  supplies  were, 
in  the  case  at  bar,  made  a  part  of  the  specifications  on  which 
the  contract  was  based,  and  of  the  contract  itself. 

The  record  discloses  no  reversible  error,  and  the  judgment 
of  the  lower  court  is  therefore  affirmed. 

Lewis  and  Doe,  JJ.,  concur.     Campbeix,  J.,  did  not  partici- 
pate in  the  decision  of  this  case. 


I 


Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Coffin  et  al. 

(Supreme  Court  of  Arizona,  April  2,  1910.) 
[108   Pac.   Rep.   480.] 

Carriers — Carriage  of  Live  Stock — Notice  of  Claim  of  Loss— Valid- 
ity.*— A  stipulation  in  a  contract  for  the  shipment  of  live  stock, 
made  in  consideration  of  a  reduced  rate,  requiring  written  notice  by 
the  shipper  to  some  officer  of  the  company  or  to  the  nearest  station 
agent  of  the  initial  or  delivering  carrier,  before  the  stock  arc  re- 
moved or  mingled  with  other  stock,  of  any  claim  for  loss,  or  dam- 
age en  route,  is  reasonable  and  valid  in  absence  of  a  showing  that 
it  works  hardship  in  the  particular  case. 

Carriers — Carriage  of  Live  Stock — Actions  for  Loss — Complaint-- 
Alleging  Performance  of  Conditions  Precedent — ^Notice  of  Claiffl  of 
Injury. — Since  a  stipulation  in  a  contract  for  the  carriage  of  ^^^ 
stock,  requiring  notice  of  claim  of  loss  to  be  given  the  carrier  be- 
fore the  stock  are  removed  or  mingled,  is  valid  if  reasonable  in  the 
particular  case,  in  an  action  against  the  carrier  for  loss  en  route, 
the  complaint  should  allege  the  giving  of  such  notice  if  the  stipula- 

*See  first  foot-note  of  Atlantic  Coast  Line  R.  Co.  r.  Bryan  (Va.), 
33  R.  R.  R.  655,  56  Am.  &  Eng.  R.  Cas.,  N.  S..  655. 
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tion  is  not  invalid  as  a  matter  cf  law,  or  allege  facts  showing  that  it 
would  work  hardship  in  the  particular  case  so  as  to  excuse  nonper- 
formance. 

Appeal  from  District  Court,  Yavapai  County;  before  Justice 
Edward  M.  Doe. 

Action  by  G.  H.  Coffin  and  another,  partners  as  Bayless  & 
Coffin,  against  the  Atchison,  Topeka  &  Santa  Fe  Railway  Com- 
pany. From  a  judgment  for  plaintiffs,  defendant  appeals.  Re- 
versed and  remanded  with  instructions  to  sustain  demurrer  to 
complaint. 

• 

Paul  Burks  and  John  M.  Ross  (£.   W,  Camp,  of  counsel), 
for  appellant. 
£.  S.  Clark,  /.  £.  Russell,  and  H.  H.  Linney,  for  appellees. 

Campbell,  J.  This  action  was  brought  to  recover  damages 
alleged  to  have  been  caused  by  the  negligence  of  the  railroad 
company  in  transporting  sheep  from  Del  Rio,  Ariz.,  to  Kansas 
City,  Mo.  The  complaint  sets  forth  that  the  sheep  were  trans- 
ported according  to  the  terms  of  a  bill  of  lading,  a  copy  of 
which  is  attached  to  the  complaint  and  made  a  part  thereof. 
The  instrument  so  attached  is  a  special  shipping  contract,  which 
recites  that  the  shipper  assents  to  its  terms  in  order  to  obtain 
the  lower  of  two  rates,  and  is  signed  by  the  consignor.  The 
eighth  clause  of  this  contract  provides:  "In  order  that  any 
loss  or  damage  to  be  claimed  by  the  shipper  may  be  fully  and 
fairly  investigated  and  the  fact  and  nature  of  such  claim  or  loss 
preserved  beyond  dispute  and  by  the  best  evidence,  it  is  agreed 
that  as  a  condition  precedent  to  his  right  to  recover  any  damages 
for  any  loss  or  injury  to  his  said  stock  during  the  transportation 
thereof,  or  at  any  place  or  places  where  the  same  may  be  un- 
loaded or  loaded  for  any  purpose  on  the  company's  road,  or  previ- 
ous to  the  loading  thereof  for  shipment,  the  shipper  or  his  agent 
in  charge  of  the  stock  will  give  notice  in  writing  of  his  claim 
therefor  to  some  officer  of  said  company,  or  to  the  nearest  sta- 
tion agent,  or,  if  delivered  to  consignee  at  a  point  beyond  the 
company's  road,  to  the  nearest  station  agent  of  the  last  carrier 
making  such  delivery,  before  such  stock  shall  have  been  removed 
from  the  place  of  destination  above  mentioned,  or  from  the  place 
of  the  delivery  of  the  same  to  the  consignee,  and  before  such 
stock  shall  have  been  slaughtered  or  intermingled  with  other 
stock,  and  will  not  move  such  stock  from  such  station  or  stock- 
yards until  the  expiration  of  three  hours  after  the  giving  of  such 
notice,  and  a  failure  to  cornply  in  every  respect  with  the  terms 
of  this  clause  shall  be  a  complete  bar  to  any  recovery  of  any 
and  all  such  damages.     *     *     *»' 

The  complaint  does  not  allege  any  notice  of  loss  or  injury  to 
the  sheep  given  prior  to  the  time  they  were  intermingled  with 
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other  stock.  The  defendant  demurred  to  the  complaint  upon 
the  ground,  among  others,  that  it  appeared  therefrom  that  the 
giving  of  notice  under  the  eighth  clause  of  the  contract  sued 
upon  was  a  condition  precedent  to  the  maintenance  of  plaintiff's 
action,  and  the  giving  of  such  notice  should  therefore  be  alleged. 
The  demurrer  was  overruled.  The  case  went  to  trial,  and  at  the 
close  of  plaintiff's  evidence,  notice  not  having  been  proven,  the 
defendant  moved  the  court  to  direct  a  verdict  in  its  favor.  This 
motion  was  denied.  The  court  was  then  asked  to  instruct  the 
jury  that  such  notice  was  necessary,  and  that  unless  it  was 
shown  to  have  been  given  they  must  find  for  the  defendant.  The 
court  declined  to  give  this  instruction.  A  verdict  was  returned 
in  favor  of  the  plaintiff,  and  from  the  judgment  entered  thereon, 
and  from  the  ruling  of  the  court  denying  a  new  trial,  this  appeal 
is  brought. 

The  assignments  of  error  requiring  out  attention  raise  the 
question  as  to  the  necessity  of  pleading  and  proving  the  notice 
required  by  the  eighth  clause  of  the  contract.  The  trial  court, 
it  appears,  held  the  stipulation  contained  in  this  clause  to  be  un- 
reasonable. The  action  is  brought  upon  the  contract.  The  per- 
formance of  the  condition  is  not  alleged,  nor  is  any  excuse 
shown  for  nonperformance.  If  it  may  be  said  as  a  matter  of 
law  that  the  stipulation  is  invalid,  it  is  not  necessary  that  the 
complaint  should  contain  the  allegations  indicated,  but  if  it  may 
not  be  so  said,  then  it  would  seem  logically  to  follow  that  where, 
as  here,  the  action  is  based  upon  the  special  contract,  the  com- 
plaint should  either  show  performance  or  excuse  for  nonper- 
formance. World's  Fair  Mining  Co.  v.  Powers  (Ariz.)  100 
Pac.  957.  Authority  is  not  lacking  upon  the  precise  point  here 
involved.  "If  the  stipulation  is  valid,  then  the  giving  of  notice 
in  accordance  with  its  requirements  is  a  condition  precedent  to 
recovery  by  the  owner,  and  compliance  or  excuse  for  noncom- 
pliance should  be  alleged."    6  Cyc.  506. 

In  Case  v.  Railroad  Co.,  11  Ind.  App.  517,  39  N.  E.  426, 
where  a  stipulation  to  give  notice  was  involved,  it  is  said :  "That 
such  a  provision  as  we  are  considering,  where  reasonable,  must 
be  regarded  as  a  condition  precedent,  performance  of  which 
must  be  alleged  to  make  the  complaint  good,  was  decided  in  Ex- 
press Co.  V,  Harris,  51  Ind.  127,  followed  by  this  court  in  Rail- 
road Co.  V.  Widman,  9  Ind.  App.  190,  36  N.  E.  370.  To  the 
same  effect  is  Railroad  Co.  v,  Simms,  18  111.  App.  68," 

In  Metropolitan  Trust  Co.  v.  Railroad  Co.  (C.  C.)  107  Fed. 
628,  the  court  had  under  consideration  a  stipulation  in  a  shipping 
contract,  providing  for  notice  of  damage.  The  court  says: 
"In  the  complaint  there  is  no  allegation  that  the  petitioner  made 
a  claim  in  writing,  verified  by  affidavit,  and  delivered  the  same 
to  some  proper  officer  or  agent  of  the  receiver.  Hunt.  Nor  does 
the  complaint  show  any  waiver  or  excuse  for  a  failure  so  to  do. 
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An  averment  showing  the  making  of  the  claim  under  oath,  and 
the  delivery  of  it,  as  required  by  the  contract,  is  a  condition  pre- 
cedent, and  is  necessary  to  constitute  a  good  cause  of  action." 
See,  also,  Osterhoudt  v.  Southern  Pacific  Co.,  47  App.  Div.  146, 
62  N.  Y.  Supp.  134,  Kalina  v.  Railroad  Co.,  69  Kan.  172,  76  Pac. 
438,  A.,  T.  &  S.  F.  Ry.  Co.  v.  Means,  71  Kan.  845,  80  Pac.  604, 
and  St.  Louis  &  S.  F.  Ry.  Co.  v.  Pearce,  82  Ark.  353,  101  S.  W. 
760,  118  Am.  St.  Rep,  75. 

Stipulations  in  shipping  contracts,  requiring  notice  to  be  given 
of  loss  or  damage  to  live  stock  before  permitting  the  stock  to 
be  intermingled  with  other  stock,  have  been  upheld  as  reasonable 
in  cases  too  numerous  to  cite  here.  They  have  been  collected 
in  exhaustive  notes  in  the  ninth  and  fourteenth  volumes  of  the 
American  and  English  Annotated  Cases,  at  pages  17  and  416, 
respectively.  In  some  states,  such  stipulations  have  been  held 
invalid  as  an  attempt  upon  the  part  of  the  carrier  to  limit  its 
common-law  liability.  There  are  cases  in  which  particular  stip- 
ulations, involving  uncertainty  as  to  the  agent  of  the  company 
to  whom  notice  was  to  be  given,  have  been  held  unreasonable; 
and,  generally  where  to  give  effect  to  the  stipulation  would  serve 
to  work  a  hardship  upon  the  shipper,  it  is  held  inapplicable. 
Many  of  the  cases  cited  by  appellee  are  of  the  character  first  in- 
dicated. But  it  has  been  held  by  the  Supreme  Court  of  the 
United  States,  by  whose  views  upon  the  subject  we  are  bound, 
that  stipulations  requiring  notice  or  damage  do  not  limit  the 
common-law  liablity  of  the  carrier,  and,  when  reasonable,  are 
^'alid.  Express  Co.  v.  Caldwell,  21  Wall.  264,  22  L.  Ed.  556; 
The  Queen  of  the  Pacific,  180  U.  S.  49,  21  Sup.  Ct.  278,  45  L. 
Ed.  419.  By  the  great  weight  of  authority  such  a  stipulation  as 
the  one  involved  in  this  case  is  held  to  be  reasonable,  in  the 
absence  of  a  showing  that  in  the  particular  case  it  serves  to  work 
a  hardship.  In  the  Queen  of  the  Pacific,  supra,  the  court  say : 
^'The  question  is  whether,  under  the  circumstances  of  the  par- 
ticular case,  the  requirement  be  a  reasonable  one  or  not."  Again, 
in  discussing  an  opinion  of  the  Supreme  Court  of  Texas,  in 
which  that  court  held  a  stipulation  unreasonable,  it  is  said: 
^*The  court  seemed  to  assume  that  the  stipulation  imposed  a 
.  restriction  which  in  many  cases  would  deny  a  right  of  action, 
and  thereby  permit  the  carrier  to  contract  against  his  negligence, 
which  is  never  allowed.  The  opinion  seems  to  have  gone  off 
upon  the  point  that,  while  the  notice  as  applied  to  the  facts 
might  have  been  reasonable,  it  would  be  unreasonable  when  ap- 
plied to  a  different  state  of  facts.  It  is  unnecessary  to  say  that 
if,  under  the  circumstances  of  a  particular  case,  the  stipulation 
were  unreasonable,  or  worked  a  manifest  injustice  to  the  libel- 
ants, we  should  not  give  it  effect." 

The  purpose  of  the  stipulation  is  to  prevent  fraud  upon  the 
carrier,  to  enable  the  carrier  to  investigate  the   claim  of  the 
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shipper,  and,  if  proper,  to  adjust  it  at  once.  As  is  said  in  Owen 
V.  Railroad  Co.,  87  Ky.  626,  9  S.  W.  698:  **If  executed  in 
good  faith,  this  stipulation  must  result  in  a  benefit  to  both  the 
owner  of  the  stock  and  the  carrier." 

It  follows  that  a  stipulation  which  is  not  inherently  unrea- 
sonable, but  which  is  unreasonable  when  applied  to  a  certain  state 
of  facts,  should  be  met  in  the  complaint  by  a  recital  of  those 
facts  which  would  make  its  application  to  the  case  unreasonable, 
as  an  excuse  for  nonperformance;  and  in  the  absence  of  sudi 
a  statement  of  facts,  the  complaint  should  be  held  bad. 
We  are  of  the  opinion  that  the  court  erred  in  overruling  the  de- 
murrer to  the  complaint  in  this  case.  The  judgment  of  the 
trial  court  is  therefore  reversed,  and  the  case  is  remanded  to 
the  district  court,  with  instructions  to  sustain  the  demurrer; 
costs  in  both  courts  to  be  {^aid  by  appellees. 

Kent,  C  J.,  and  Lewis,  J.,  concur.  Doan,  J.,  did  not  par- 
ticipate in  the  decision  of  this  case. 


Spritzer  v.  Pennsylvania  R.  Co. 

(Supreme    Court   of   Pennsylvania,   Jan.    3,    1910.) 

[75    Atl.    Rep.    256.] 

Release — Burden  of  Proof — Question  for  Jury. — In  an  action 
against  a  carrier  for  injuries  to  a  passenger,  where  the  defense  was 
a  written  release  signed  by  plaintiff,  the  burden  is  upon  plaintiff  to 
avoid  it,  and  if  his  testimony  alone  tends  to  overcome  it,  no  mat- 
ter how  contradicted,  it  requires  submission  of  the  question  of  its 
validity  to  the  jury. 

Release — Personal  Injuries' — ^Validity. — A  release  executed  by  a 
railroad  passenger  shortly  after  an  injury  without  fraud  or  misrep- 
resentation of  the  raiload*s  agents,  and  while  his  mental  condition 
was  such  that  he  was  capable  of  comprehending  and  understanding 
his  act  and  its  nature,  with   its  probable  consequences,  is  valid. 

Evidence — Parol  Evidence — Contradicting  Written  Instrument- 
Evidence  to  overcome  a  written  instrument  must  be  precise,  dear, 
and  indubitable. 

Appeal  from  Court  of  Common  Pleas  Somerset  County. 

Action  by  Henry  Spritzer  against  the  Pennsylvania  Railroad 
Company.  Judgment  for  plaintiff,  and  defendant  appeals.  Re- 
versed. 

Argued  before  Mitchell,  C.  J.,  and  Fell,  Brown,  Mes- 
TREZAT,  Potter,  Elkin,  and  Stewart,  JJ. 
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//.  IV,  Storey,  for  appellant. 

W,  H,  Ruppel  and  George  B.  Somerville,  for  appellee. 

Stewart,  J.  In  bar  of  the  plaintiff's  action,  which  was  for  the 
recovery  of  damages  for  personal  injury  and  loss  of  personal 
property  sustained  in  the  wreck  of  a  train  of  c?irs  in  which  he 
was  a  passenger,  the  defendant  pleaded  a  formal  release  ex- 
ecuted and  delivered  by  plaintiff  before  the  bringing  of  the  suit* 
The  release  was  as  follows:  "1905,  May  11.  For  the  amount 
and  for  the  account  stated  in  the  following  release-:  Know  all 
men  by  these  presents,  that  I,  H.  Spritzer,  in  consideration  of 
the  sum  of  two  hundred  dollars  (200)  to  me  paid  by  the  Penn« 
sylvania  Railroad  Company,  the  receipt  whereof  is  hereby  ac- 
knowledged, do  hereby  release  and  forever  discharge  the  said 
company  from  all  liability  to  me  for  or  on  account  of  all  losses, 
damages,  personal  injuries  and  all  losses  which  I  have  sus- 
tained on  account  of  the  accident  which  occurred  to  train  10 
near  Harrisburg,  May  11,  1905,  on  which  I  was  a  passenger, 
and  by  which  I  sustamed  personal  injuries  and  losses.  Witness 
my  hand  and  seal  the  eleventh  day  of  May,  1905. 

"H.    Spritzer,     [Seal.] 

"Witness  present :    Samuel  W.  Ihling. 

"Received  May  11,  1905,  of  the  treasurer  of  the  Pennsylvania 
Railroad  Company  two  hundred  dollars  in  full  of  the  above 
amount.    $200." 

The  genuineness  of  the  instrument  was  admitted ;  but  it  was 
sought  to  avoid  it  on  the  ground  that  at  the  time  it  was  executed 
plaintiff  was  "not  in  condition  to  know  what  he  was  doing."  So 
reads  the  plaintiff's  replication.  The  case  went  to  the  jury  on 
this  and  other  issues,  and  resulted  in  a  verdict  for  the  plaintiff. 
The  submission  of  the  question  as  to  the  integrity  and  sufficiency 
of  the  release  is  made  the  subject  of  the  first  assignment  of 
error.  Was  the  evidence  on  this  branch  of  the  case  sufficient  to 
carry  it  to  the  jury?  A  careful  review  of  the  testimony  has 
convinced  us  that  it  was  not.  Starting  with  the  presumption  in 
favor  of  the  release,  the  burden  was  on  the  plaintiff  to  show 
conditions  which  would  avoid  it  in  law.  This  burden  he  under- 
took to  discharge  wholly  and  exclusively  by  his  own  testimony. 
Not  another  witness  was  called  in  his  behalf  who  testified  to  a 
single  fact  or  circumstance  in  connection  with  the  giving  of  the 
release,  or  to  any  fact  or  circumstance  occurring  within  12 
l^ours  thereafter,  or  to  the  plaintiff's  condition  at  any  time  dur- 
ing this  period,  notwithstanding,  according  to  his  own  testimony, 
the  release  was  e^^ecuted  in  a  public  place,  where  he  was  sur- 
rounded by  many  bystanders,  and  notwithstanding  the  further 
fact  that  within  an  hour  or  so  thereafter,  unassisted,  he  started 
on  his  journey  home,  distant  more  than  100  miles  from  the 
place  of  accident,  in  a  passenger  coach  where,  so  far  as  shown 
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he  was  undistinguishable  from  the  ordinary  passenger.  We  re- 
mark upon  this  not  as  a  circumstance  to  be  considered  in  de- 
termining whether  the  question  was  one  for  the  jury;  for  where 
in  a  common-law  action  the  attempt  is  not  to  alter  or  contradict 
some  of  the  terms  of  a  written  instrument,  but  to  overcome  it 
wholly  and  set  it  aside,  the  testimony  of  a  single  witness  cover- 
ing the  point  in  controversy,  no  matter  that  it  be  contradicted 
by  many  opposing  witnesses,  requires  a  submission  of  the  ques- 
tion of  fact  so  raised  to  the  jury.  Gibson  v.  Western  New 
York,  etc.,  R.  R.  Co.,  164  Pa.  142,  30  Atl.  308,  44  Am.  St.  Rep. 
586.  We  remark  upon  it  simply  to  show  the  narrow  limits 
within  which  our  present  investigation  of  the  e\'idence  is  to  be 
confined. 

The  accident  occurred  between  one  and  two  o'clock  on  the 
morning  of  May  11,  1905,  near  the  city  of  Harrisburg.    The 
plaintiff  testified  that  he  was  thrown   from  the  car,  in  which 
he  was  a  passenger,  by  something  like  an  explosion,  not  other- 
wise described  or  accounted  for ;    and  that  while  lying  some  10 
or  1 5  feet  from  the  track  he  was  picked  up  by  some  persons  and 
carried  in  an  unconscious  condition  to  the  hospital,  where  the 
injured  had  been  assembled,  and  there  placed  upon  a  cot  or 
stretcher.     His  examination  in  chief  as  to  the  occurrence  pro- 
ceeded  in   this   wise:     "Q.  What    became  of    you  after  they 
picked  you  up  ?    A.  I  couldn't  know  what  became  of  me.    When 
I  was  in  the  hospital  and  opened  my  eyes,  it  was  about  three  or 
four  o'clock.     I  saw  a  whole  lot  of  people,  maybe  100  people 
lying  on  the  floor,  some  on  stretchers  and  on  benches  and  all 
kinds  of  shutters  and  on  the  floor,  ladies  and  children  and  gen- 
tlemen.    Q.  In  the  hospital?     A.  In  the  hospital;  in  the  front 
room  of  the   hospital.     Q.   What  then  occurred  to  you  when 
you  found  yourself  lying  on  the  stretcher  on  the  floor  of  the 
hospital  ?    A.  When  I  opened  my  eyes  in  the  hospital — I  believe 
I  was  in  the  hospital  in  a  kind  of  a  stupor  for  an  hour  or  tifco, 
and  I  don't  know  how  long  I  lay  on  that  stretcher  on  the  floor. 
It  was  dark,  about  one  o'clock.    When  I  opened  my  eyes  in  the 
hospital  it  was  about  three  or  four  o'clock.    Q.  That  morning? 
A.  Yes,  sir;  the  same  morning  that  the  wreck  was,  and  I  began 
to  feel  a  very  terrible  pain  in  my  shoulder  and  was  very  cold 
because  I  was  naked ;  my  underclothes  was  in  pieces.    Q.  \Vhat 
clothes  had  you  on?    A.  I  had  on  just  an  undershirt  and  a  pair 
of  trousers,  and  they  were  torn  in  pieces.     Q.  Then  what  hap- 
pened to  you?     A.  Some  of  the  people    from    the    hospital,  I 
couldn't  know  who  they  were  came  to  me.     Q.  What  did  you 
do?    A.  I  laid  on  that  stretcher  on  the  floor  until  a  man  come 
and  asked  me — told  me  to  wait  a  little  while — ^they  were  too 
busy  with  the  ladies  and  children.     All  the  wards  were  full  of 
people.    He  said  they  would  take  me  to  a  bed ;  they  would  take 
other  rooms  in  the  neighborhood,  as  the  hospital  rooms  were  all 
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fuB.  Q.  What  did  you  say  then,  or  what  did  you  do?  A.  I 
said:  *No;  I  couldn't  do  it.'  I  told  him  they  shall  give  me 
clothes  and  a  ticket ;  that  I  was  willing  to  go  home,  before  I  am 
dead.  Q.  Now,  Mr.  Spritzer,  what  did  you  do  then?  A.  That 
man  said:  *Wait  a  minute.'  They  called  another  man  to  me,  I 
believe,  and  the  other  man  said:  'Where  do  you  live?'  I  told 
him  at  Windber.  He  said :  *Do  you  want  to  go  home  ?'  and  I 
said:  *Yes;  I  want  to  go  home;  I  wouldn't  scare  my  family.  I 
want  to  get  home  when  I  can.'  He  said :  'AH  right ;  I  will  fix 
you  up.'  In  a  few  minutes  that  man  and  another  man  came 
with  a  pile  of  second-hand  clothing  in  his  hand,  and  some  re- 
ceipt book,  some  paper,  something  like  a  receipt  book.  He  said : 
'Write  your  name  here  and  I  will  fix  you  up  and  you  can  go 
home.  I  will  give  you  the  clothes.'  And  two  of  them  people 
took  me,  one  held  me  by  the  hand  and  the  other  dressed  me, 
gave  me  about  44  coat,  a  very  big  one ;  my  size  is  a  34.  They 
gave  me  a  big  straw  hat,  and  a  pair  of  shoes,  but  no  stockings, 
some  of  them  fellows  took  me  outside  and  put  me  in  a  buggy, 
and  ihey  brought  me,  I  suppose,  to  the  Pennsylvania  Railroad 
station,  and  they  sat  me  in  the  car,  and  they  sat  down  with  me  in 
the  car." 

We  have  here  thus  given  all  that  was  testified  to  by  the  plain- 
tiff in  his  examination  in  chief  touching  his  condition  and  the 
giving  of  the  release.  Something  more  was  developed  on  his 
cross-examination.  It  proceeded:  "Q.  You  say  some  person 
came  to  you  while  you  were  in  the  hospital  with  a  paper?  A. 
Yes;  he  had  a  paper  in  his  hand.  Q.  That  was  about  the  time  • 
that  you  awoke,  about  daybreak?  A.  About  three  or  four 
o'clock.  Q.  Will  you  look  at  that  paper  and  say  if  you  recog- 
nize it  (release  shown,  witness)  ?  A.  I  said  before  that  a  man 
came  in  the  hospital  with  a  piece  of  paper,  and  said — Q.  Look 
at  that  paper  and  say  if  you  recognize  that  paper.  Did  you 
ever  see  it  before?  A.  I  say  the  name  is  mine.  Q.  Are  both 
those  names  yours?  A.  Yes,  sir.  Q.  Henry,  when  you  signed 
that  paper,  did  the  gentleman  give  you  anything?  A.  What  gen- 
tleman? Q.  The  gentleman  who  handed  you  the  paper  which 
you  say  you  signed.  A.  Yes,  sir.  Q.  What  did  he  give  you? 
A.  A  check  "(check  handed  witness).  Q.  Will  you  look  at  that 
check  and  say  if  you  ever  saw  it  before?  A.  I  was  sick  and 
didn't  look  at  it.  I  couldn't  recognize  it.  Q.  Did  you  ever  see 
that  check  before?  A.  He  handed  me  a  check  when  I  was  sick, 
and  some  of  the  people  put  it  in  my  pocket.  Q.  Is  that  the 
check?  A.  I  can't  recognize  that  check.  Q.  You  don't  recognize 
it?  A.  You  asked  me  about  that  check?  Q.  Yes,  I  am  asking 
you  about  this  particular  check.  How  much  was  the  check  for 
that  you  got?  A.  After  I  found  it  I  saw  it  was  $200.  Q.  When 
this  man  handed  you  the  paper  how  much  did  you  tell  him  your 
losses  were?    A.  He  didn't  ask  me  about  the  losses,  I  told  him 
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that  I  had  money.  Q.  How  much  did  you  tell  this  gentleman 
that  you  had  lost  by  reason  of  this  accident?  A.  He  didn't  ask 
me  how  much,  I  told  him  I  had  pretty  near  $200  in  cash,  and  I 
couldn't  buy  a  ticket  because  I  had  lost  it."  We  have  omitted 
nothing  from  the  testimony  of  the  witness  which  has  even  re- 
mote bearing  on  the  question  before  us. 

The  least  that  can  be  required  of  one  who  attempts  by  his  own 
uncorroborated  testimony  to  escape  from  the  binding  force  of 
a   written   agreement,   which    he    admittedly   executed,  on  the 
ground  that  at  the  time  of  its  execution  he  did  not  understand 
the  nature  and  character  of  the  act  in  which  he  was  engaged,  is 
a  direct,  positive,  and  unequivocal  statement  from  him  that  such 
was  his  attitude  and  condition  of  mind.  If  he  was  so  far  men- 
tally incompetent  that  he  is  without  recollection  of  the  trans- 
action, he  can  say  so;  if  affected  to  a  degree  which  leaves  his 
memory  of   the  transaction  obscure  and  uncertain,  he  can  say 
so;  if  surrounding  conditions  at  the  time  he  executed  the  paper 
were  such  as  to  preclude  sensible  and  deliberate  action,  or  make 
him  the  easy  subject  of  fraud  and  imposition,  and  these  were 
practiced  upon  him  by  misrepresentation  or  concealment,  he  is 
free  to  state  all   the  facts  in  connection  therewith.     Where  a 
party,  under  such  circumstances,  asserts  nothing  distinctly  with 
reference  to  his  mental  condition  at  the  time  inquired  of,  testi- 
fies to  nothing  from  which  the  degree  of  mental  impairment,  if 
any,  can  be  discovered  with  even  reasonable  certainty,  or  nothing 
warranting   an   inference  that   his   condition,   whatever  it  was, 
was  employed  to  extract  from  him  an  unconscionable  bargain, 
and  the  case  rests  on  his  testimony  alone,  he  has  no  right  to  an 
issue  before  a  jury  on  the  question  of  whether  his  contract  is  to 
be  enforced  against  him  or  set  aside.     Was  this  plaintiff,  when 
he  executed  the  release  in  question,  capable  of  comprehending 
and    understanding    his    act,    its  nature,  and    probable  conse- 
quences?    He  nowhere  says  he  was  not;  he  nowhere  says  he 
did  not  understand  it;  he  does  not  say  that  he  did  not  read  the 
release,  or  that  it  was  not  read  to  him,  or  that  its  contents  or  ef- 
fect were  misrepresented  to  him.     If  this  failure  to  testify  di- 
rectly   as    to    these    considerations    on  which  his  right  to  be 
relieved  from  his  contract  depended  be  overlooked,  and  his  testi- 
mony be  examined  for  facts  from  which  his  inability  to  compre- 
hend the  nature  of  the  transaction  might  reasonably  be  inferred, 
failure  here  is   quite  as   obvious.     His  testimony  covered  the 
particulars  of  his  surroundings  at  the  time,  and  occurrences  in 
connection  with  the  execution  of  the  release,  in  a  way  that  nega- 
tives the  claim  set  up  that  he  was  without  intelligent  understand- 
ing.   He  was  so  far  in  possession  of  his  faculties  that  he  remem- 
bers and  can  recall  with  positive  asservation  what  did,  and  what 
did  not,  occur  in  respect  to  himself,  who  were  present  and  who 
were  not,  what  he  said,  and  what  he  did  not  say,  during  the 
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period  to  which  this  inquiry  must  relate.  True,  he  says  that  he 
was  carried  from  the  place  where  he  was  found  along  the  track 
to  the  hospital,  and  there  placed  upon  a  cot  where  he  believes  he 
remained  "in  a  kind  of  a  stupor  for  an  hour  or  two,"  from 
which,  however,  he  had  recovered  before  anything  was  said  or 
done  about  the  release.  What  his  injuries  were,  which  produced 
this  stupor,  he  nowhere  states.  So  far  as  could  be  observed,  he 
was  without  any,  except  some  contusions  which  his  own  home 
physician  ♦estified  did  not  injure  him  to  any  serious  extent.  The 
extent  of  his  injuries  and  suffering,  during  the  period  he  was  at 
the  hospital,  appears  from  the  following  answer  given  by  him  in 
his  examination  in  chief :  "Yes,  sir ;  the  same  morning  that  the 
wreck  was,  and  I  began  to  feel  a  very  terrible  pain  in  my 
shoulder  and  was  very  cold,  because  I  was  naked,  my  under- 
clothes was  in  pieces."  And  this  is  all  of  his  testimony  with 
respect  to  his  suffering.  With  what  developed  later  we  have  no 
concern.  It  is,  of  course,  possible  that  under  such  conditions 
as  he  described  he  may  have  lacked  the  power  of  free,  intelli- 
gent action;  but  mere  possibility  will  not  sustain  a  legitimate 
inference  of  the  existence  of  facts.  The  plaintiff's  case  pre- 
sented nothing  better. 

There  is  nothing  left  in  the  case  except  the  amount  paid  on 
the  release,  and  the  circumstance  that  the  release  was  given 
within  a  few  hqurs  after  the  accident  occurred.  Neither  could 
be  for  consideration  except  in  connection  with  something  shown 
in  the  case,  which  being  so  supplemented  afforded  a  basis  for  a 
reasonable  inference  that  the  plaintiff  did  not  have  intelligent 
understanding  of  the  transaction.  If  the  plaintiff  was  himself, 
and  understood  what  he  was  doing,  the  time  when  the  release 
was  executed  is  unimportant,  and  so,  too,  the  consideration  paid. 
In  themselves  these  features  of  the  case  are  of  the  slightest 
significance.  The  presumption  in  favor  of  the  integrity  of  an 
instrument  of  this  kind  is  not  lightly  overcome.  Nothing  short 
of  evidence  precise,  clear,  and  indubitable  can  be  allowed  to 
overturn  a  written  instrument.  When  it  does  not  come  up  to 
this  measure,  the  case  should  be  withdrawn  from  the  jury. 
Penna.  R.  R.  Co.  v.  Shay,  82  Pa.  198;  Gibson  v.  R.  R.  Co.,  164 
Pa.  142,  30  Atl.  308,  44  Am.  St.  Rep.  586 ;  De  Douglas  v.  Trac- 
tion Co.,  198  Pa.  430,  48  Atl.  262.  And  that  is  clearly  what 
should  have  been  done  in  this  case,  assuming  the  testimony  of 
plaintiff  to  be  true,  and  giving  no  significance  to  the  fact  that  it 
was  contradicted  with  respect  to  everything  material  or  impor- 
tant, even  to  the  circumstance  of  his  having  occupied  a  cot  in 
the  hospital,  by  a  number  of  disinterested  witnesses. 

The  first  assignment  of  error  is  sustained,  the  judgment  re- 
versed, and  judgment  is  now  entered  for  defendant. 
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(Supreme  Court  of  Appeals  of  Virginia,*  March  21,  1910.) 

[67   S.    E.    Rep.   593.] 

Appeal  and  E^or — Scope  of  Review — Demurrer. — Where  a  ques- 
tion involved  upon  writ  of  error  arises  on  demurrer  to  the  declara- 
tion, the  court  is  only  concerned  with  the  averments  of  the  declara- 
tion. 

Carriers — Ejectment  from  Train — Drunken  Passenger— Proximate 
Cause. — Where  plaintiff's  decedent,  while  in  an  intoxicated  and  ir- 
responsible condition,  had  been  ejected  from  a  train  at  the  second 
station  beyond  his  destination,  and  was  found  the  next  day  in  an 
unconscious  condition,  and  died  on  the  same  day,  the  failure  to  put 
him  off  at  his  point  of  destination,  or  at  the  next  station  reached 
by  the  train,  was  not  the  proximate  cause  of  his  death. 

Carriers — Riding  on  Pass — Intoxicated  Person — Passenger.— Where 
plaintiffs  decedent,  while  riding  on  a  pass,  remained  on  the  train, 
after  he  reached  his  destination,  in  an  intoxicated  and  irrespon- 
sible condition,  whether  his  remaining  on  the  train  was  the  result 
of  defendant's  negligence  or  of  his  mental  and  physical  condition, 
he  was  entitled  to  be  treated  as  a  passenger. 

Carriers — Passenger  Carried  beyond  Destination — Carrier's  Rights 
and  Duties — ^Drunken  Passenger.* — Where  plaintiffs  decedent,  while 
in  an  intoxicated  and  irresponsible  condition,  had  been  carried  past 
his  point  of  destination,  the  carrier  had  the  right  to  put  him  off  the 
train,  though,  if  it  were  negligent  in  carrying  him  by  his  station,  it 
was  its  duty  to  return  him  to  that  point;  but,  if  it  knew  of  his  con- 
dition, it  should  not  exercise  its  lawful  right  of  removal  at  a  time  or 
place,  or  under  circumstances,  where  he  would  be  exposed  to  great 
hazard. 

Negligence — Reasonable  Regard  for  Human  Life — Duty  of  P^- 
son  Exercising  Rights — Performance  of  Duties. — All  persons  in  the 
exercise  of  their  rights,  or  in  the  performance  of  their  duties,  should 
act  with  a  reasonable  regard  for  the  preservation  of  human  life  and 
the  prevention  of  serious  bodily  harm,  or  the  infliction  of  unneces- 
sary injury  upon  others,  and  a  person  is  generally  held  responsible 
for  the  manner  in  which  his  rights  are  exercised  or  his  duties  per- 
formed. 


♦For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  the  carrier  with  respect  to  passengers  or  prospective 
passengers  in  a  state  of  in  intoxication,  sec  foot-note  of  Chesapeake 
&  O.  Ry.  Co,  V.  Crank  (Ky.),  29  R.  R.  R.  657,  52  Am.  &  Eni?.  R- 
Cas.,  N.  S.,  657;  Stringfield  v.  Louisville  Ry.  Co.  (Ky.),  29  R.  R.  R- 
640,  52  Am,  &  Eng.  R.  Cas.,  N.  S.,  648;  second  head-note  of  Louis- 
ville &  E.  R.  Co.  7A  McNally  (Ky.),  29  R.  R.  R.  642,  52  Am.  &  Eng. 
R.  Cas.,  N.  S.,  642;  last  head-note  of  Mobile,  etc..  R.  Co.  i'.  Jackson 
(Miss.),  30  R.  R.  R.  120,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  120. 
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Carriers — ^Pleading — Declaration — Sufficiency. — A  count  in  a  dec- 
laration,  which  failed  to  allege  facts  either  as  to  the  weather  or 
character  of  the  grounds  in  and  about  a  station,  or  that  it  was  se- 
verely cold,  or  that  the  ground  was  covered  with  snow,  or  that  the 
character  of  the  place  was  such  as  made  it  dangerous,  held  not  to 
state  a  cause  of  action  for  ejectment  from  a  train  at  an  improper 
place. 

Carriers — ^Pleading — Declaration — Sufficiency. — A  count  in  a  decla- 
ration, stating  that  intestate  was  ejected  from  a  train  when  night 
was  rapidly  approaching,  the  climatic  conditions  severe,  the"  grcmbd 
covered  with  15  inches  of  snow,  and  that  the  conductor  and  other 
servants  of  defendant,  on  account  of  intestate's  condition  and  sur- 
roundings, attempted  to  place  him  in  care  of  a  station  agent,  who, 
knowing  decedent's  condition,  neglected  to  care  for  him,  but  per- 
mitted and  actually  saw  him  wander  off  alone  down  the  railroad 
track,  held  to  state  a  cause  of  action  for  ejectment  from  a  train  at 
an  improper  place. 

Appeal  from  Circuit  Court,  Rockbridge  County. 

Action  by  Bragg's  administratrix  against  the  Norfolk  &  West- 
em  Railway  Company.  Judgment  for  defendant,  and  plaintiff 
appeals.    Reversed  and  remanded. 

C.  5".  McNulty,  H.  S.  Rucker,  and  Glasgow  &  White,  for 
appellant. 
M,  McCormick  and  £.  M.  Pendleton,  for  appellee. 

Buchanan,  J.  This  is  an  action  to  recover  damages  from  the 
Norfolk  &  Western  Railway  Company  for  negligently  causing, 
as  is  alleged,  the  death  of  the  plaintiff's  decedent. 

The  trial  court  held,  upon  demurrer,  that  neither  of  the  two 
counts  of  the  plaintiff's  amended  declaration  stated  a  cause  of 
action,  and  entered  a  final  judgment  in  favor  of  the  defendant 
company. 

As  the  question  involved  in  this  writ  of  error  arises  on  ile- 
murrer,  we  are  only  concerned  with  the  averments  of  the  dec- 
laration. It  is  averred  in  substance  in  the  first  count  that  the 
plaintiff's  intestate,  who  was  the  telegraph  operator  of  the  de- 
fendant at  Lochlaird,  a  station  near  Buena  Vista,  on  the  line  of 
its  road  running  from  the  city  of  Roanoke  to  Hagersto.wn,  Md., 
on  the  24th  day  of  December,  1908,  went  to  his  home  in 
Roanoke  city  on  a  trip  pass  issued  to  him  by  the  defendant  to 
travel  from  Buena  Vista  to  Roanoke  and  return;  that  he  re- 
mained at  his  home  on  that  day  until  near  1 :30  o'clock  in  the 
evening,  when  he  boarded  a  passenger  train  of  the  defendant  to 
return  to  his  place  of  work;  that  when  he  entered  the  train 
he  was  more  or  less  under  the  influence  of  some  intoxicating^ 
liquor,  or  not  in  his  right  mind  from  other  causes;  that  before 
the  train  reached  Buena  Vista  he  went  to  sleep,  or   for  some 
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Other  cause  became  mentally  irresponsible,  and  the  defendant, 
through  its  negligence,  failed  to  arouse  him  at  that  station,  or 
aid  him  in  leaving  the  train,  but  carried  him  on  to  the  second 
station  beyond  his  point  of  destination,  where  he  was  fordWy 
ejected  from  the  train  by  the    defendant    when    he   was  in  a 
drunken  and  irresponsible  condition,  or  had  lost  his  neason  and 
was  crazy  from  causes  unknown  to  the  plaintiff,  and  when  he 
was,  on  account  of  his  said  condition,  unable  to  take  care  of  and 
protect  himself  against  the  natural,   inevitable,  and  immediate 
dangers  to  which   he   was  exposed    from    being  ejected  at  a 
sparsely  settled  station  where  he  was  not  familiar  with  his  sur- 
roundings; that  when  he  was  ejected  at  that  place,  notwith- 
standing, his  said  condition  and  surroundings,  in  violation  of  its 
duty  to  him,  the  defendant  failed  to  put  him  in  a  place  of  safety, 
or  in  charge  of  some  one  who  would  look  after  and  guard  him 
against  the  said  dangers,  when  he  was  utterly  incapable  men- 
tally ai^  physically  of  protecting  himself ;  that  as  the  direct  and 
natural  Tjesult  of  the  said  negligence  the  plaintiff's  intestate,  be- 
ing physically  and  mentally  unable  to  care  for  and  protect  him- 
self, wandered  aimlessly  in  the  cold,  snow,  and  darkness  along 
and  on  the  railroad  track  of  the  defendant  until,  overcome  by 
the  cold  and  exposure,  he  fell  beside  the  track,  where  he  was 
found  the  next  morning  in  an  unconscious  condition,  and  died 
that  day.    It  is  further  averred  that  the  said  irresponsible  condi- 
tion, lipth  mentally  and   physically,   of   the  plaintiff's  mtestate 
at  the  time  he  was  ejected,  and  while  he  was  on  the  train,  was 
known  to  the  defendant. 

The  second  count  is  substantially  the  same  as  the  first,  ex- 
cept that  it  contains  the  additional  averments  that   when  the 
plaintiff's  intestate  was  ejected  from  the  train  night  was  rapidly 
approaching,  and  the  climatic  conditions  were  severe,  the  ground 
being  covered  with  about  15  inches  of  snow;  that  the  c(mductor 
and  other  agents  of  the  defendant  attempted,  when  the  plain- 
tiff's intestate  was  ejected,    to    place  him  under  the  care  and 
protection  of  the  station  agent,  in  order  that  he  might  protect  the 
•decedent  from  the  dangers  into  which  he  would  naturally  be  ex- 
pected to  fall  in  his  then  said  irresponsible  condition;  that  the 
station   agent,    knowing  the   irresponsible   mental   and   physical 
condition  of  the  decedent,  and  that  he  had  been  placed  in  his 
-care  by  the  conductor  and  servants  of  the  defendant  to  be  cared 
for  until  the  decedent  could  care  for  himself,  wholly  neglected 
to  perform  that  duty,  and  declared  that  he  did  not  have  time  to 
bother  with  a  drunken  or  crazy  man,  and  permitted  and  actually 
saw  the  plaintiff's  intestate  wander  off  alone  in  the  rapidly  de- 
clining' afternoon,  when  the  ground  was  covered  with  15  inches 
of  ^liow,  and  negligently  failed  and  refused  to  ms^^ke  any  effort 
to  prevent  the  decedent  from  wandering  away,  when  the  nat- 
>ural,  probable,  and  inevitable  result  would  be  his  death. 
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Whether  or  not  the  defendant  company  was  negligent  in  not 
waking  up  and  putting  off  the  plaintiff's  intestate  at  Buena 
Vista,  his  point  of  destination,  or  at  the  next  station  reached 
by  the  train,  need  not  be  considered,  as  the  failure  to  put  him 
off  the  train  at  either  of  those  places  was  not  the  proximate 
<:ause  of  his  death.  It  is  clear  that  the  plaintiff's  intestate, 
whether  his  remaining  on  the  train  after  he  reached  his  point 
of  destination  was  the  result  of  the  defendant's  negligence,  or 
of  his  mental  and  physical  condition,  was  under  the  averments 
of  the  declaration  entitled  to  be  treated  as  a  passenger.  4  Elliott 
on  Railroads,  §  1578a;  2  Hutchinson  on  Carriers,  §  1016,  1018. 

When  the  defendant  found  that  it  had  carried  him  beyond 
his  point  of  destination,  it  had  the  right  to  put  him  off  the  train, 
though,  if  it  were  negligent  in  carrying  him  beyond  his  station, 
it  would  have  been  its  duty  to  return  him  to  that  point;  but,  if 
it  knew  that  he  was  in  a  helpless  and  irresponsible  condition 
in  body  and  mind,  it  should  not  have  exercised  its  lawful  right 
of  removal  at  a  place  or  time,  or  under  circumstances,  where 
he  would  be  exposed  to  great  hazard. 

Etutchinson  on  Carriers  (3d  Ed.),  §  1083,  in  discussing  the 
subject  of  the  right  of  a  common  carrier  to  eject  females,  or 
sick  or  intoxicated  passengers,  says:  "Female  passengers  and 
passengers  who  are  sick  or  suffering  from  some  mental  or  phys- 
ical infirmity  necessarily  cannot  be  ejected  at  times  and  places 
where  the  carrier  should  know  that  their  sex  or  condition  would 
especially  expose  them  to  insult  or  injury.  And  this  rule  is  true, 
whether  the  attendant  danger  arises  from  natural  infirmity  of  the 
X)erson  or  was  self-imposed.  Thus,  if  a  person  on  a  train  is  so  in- 
toxicated as  to  render  him  unconscious  of  danger  and  unable  to 
appreciate  his  position,  surroundings,  and  perils,  and  his  duty  to 
avoid  them,  or  does  not  possess  the  power  of  locomotion,  and 
is  put  off  the  train  by  the  conductor  on  account  of  his  miscon- 
duct, and  the  place  where  he  is  put  off  and  left  is  dangerous  to 
one  in  his  condition,  and  these  facts  are  known  to  the  conductor, 
he  would  be  guilty  of  recklessness  and  wanton  negligence, 
Tendering  the  company  liable  for  damages  resulting  from  his 
negligence,  although  the  person  ejected  and  injured  might  have 
been  legally  ejected  in  a  proper  manner  and  at  a  proper  place. 
But,  in  order  to  subject  the  company  to  liability  for  such  an  act, 
the  condition  of  the  person  so  ejected  must  be  such  that  it  would 
reasonably  indicate  to  the  carrier's  servant  that  he,  on  account  of 
his  condition  and  the  surrounding  circumstances,  would  be  liable 
to  injury  by  being  left  at  the  place  where  ejected." 

It  is  well  settled  that  all  persons  in  the  exercise  of  their  rights, 
or  in  the  performance  of  their  duties,  should  exercise  their 
rights  or  perform  their  duties  with  a  reasonable  regard  for  the 
preservation  of  human  life  and  the  prevention  of  serious  bodily 
harm,  or  the  infliction  of  unnecessary  injury  upon  others,  and 


442         Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Bragg^s  Adm'z  v.  Norfolk  &  W.  Ry.  Co 

that  as  a  general  rule  they  may  be  held  responsible  for  the  raan-r 
ner  in  which  their  rights  are  exercised  or  their  duties  per- 
formed. 

The  statement  of  the  rule  of  law  by  Mr.  Hutchinson  is  not 
only  founded  in  reason  but  is  fully  sustained  by  the  decided  cases. 
See  L.  &  N.  R.  Co.  v,  Johnson,  108  Ala.  62,  19  South.  51,  31  hi 
R.  A.  372 ;  Isbell  v.  New  York,  etc.,  Ry.  Co.,  27  Conn.  393,  71 
Am.  Dec.  78 ;  Railway  Co.  v.  Valleley,  32  Ohio  St.  345,  30  Am. 
Rep.  601 ;  Conolly  v.  Crescent  City  R.  Co.,  41  La.  Ann.  57,  5 
South.  259,  6  South.  526,  3  L.  R.  A.  133,  17  Am.  St.  Rep.  389; 
Indianapolis  P.,  etc.,  R.  Co.  v.  Pitzer,  109  Ind.  179,  6  N.  E.  310, 
10  N.  E.  70,  58  Am.  Rep.  387 ;  Roseman  v.  Carolina,  etc.,  R.  Co., 
112  N.  C.  709,  16  S.  E.  766,  19  L.  R.  A.  327,  34  Am.  St.  Rep. 
524 ;  Louisville,  etc.,  R.  Co.  v,  Sullivan,  81  Ky.  624,  50  Am.  Rep. 
186;  Brown  v.  Chicago,  etc.,  R.  Co.  51  Iowa,  235,  1  N.  W.  487; 
Atchison  v.  Weber,  33  Kan.  543,  6  Pac.  877,  52  Am.  Rep.  543; 
Southern  Ry.  Co.  v.  Back,  103  Va.  778,  50  S.  E.  257 ;  4  Elliott  on 
Railroads,  §  1637. 

In  most,  if  not  all,  the  cases,  where  the  railway  company  has 
been  held  negligent  for  the  manner  in  which  it  exercised  its 
right  to  eject  a  passenger  or  other  person  from  its  train,  it  apr 
peared  that  there  was  something  in  the  condition  of  the  weather 
and  of  the  place  where  he  was  ejected  that  would  naturally  im- 
peril his  safety,  in  addition  to  his  intoxicated  condition. 

In  L.  &  N.  Ry.  Co.  v.  Johnson,  supra,  the  passenger,  who  was 
very  drunk,  was  ejected  in  a  cut  on  the  road,  where  there  was  no 
escape  except  up  or  down  the  railroad  track,  along  the  sides  of 
which  there  was  room  for  a  person  to  walk.  The  night  was  dark, 
and  it  was  raining.  At  one  end  of  the  cut  there  were  cattle 
guards,  which  could  be  passed  only  by  walking  on  the  track.  At 
this  point  the  ejected  passenger  was  struck  and  killed  by  a  train. 

In  L.  &  N.  R.  Co.  V,  Sullivan,  supra,  the  injured  person,  who 
was  helplessly  drunk,  was  expelled,  not  at  a  station,  and  in  the 
snow. 

The  first  count  in  the  declaration  under  consideration  wholly 
fails  to  aver  any  facts  either  as  to  the  weather  or  the  character 
of  the  grounds  in  and  about  the  station.  It  alleges  in  general 
terms  that  the  intestate  was  not  familiar  with  the  place  and  that 
it  was  sparsely  settled.  These  allegations  do  not,  in  our  opinion, 
show  that  the  defendant  was  guilty  of  negligence  in  ejecting  the 
intestate  at  that  point.  He  was  ejected  in  the  daytime,  at  a  reg- 
ular station  of  the  defendant,  where  there  was  a  depot.  It  is 
not  averred  that  it  was  severely  cold,  or  that  the  ground  was 
covered  with  snow ;  nor  is  any  fact  averred  which  shows  that  the 
character  of  the  place  was  such  as  made  it  dangerous.  We  are 
of  opinion,  therefore,  that  the  court  properly  sustained  the  de- 
murrer to  that  count. 

The  second  count,  we  think,  states  a  good  cause  of  action.    In 
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addition  to  the  averments  of  the  first  count,  it  states  that  the 
intestate  was  ejected  when  night  was  rapidly  approaching,  the 
climatic  conditions  severe,  the  ground  covered  with  15  inches  of 
snow,  and  that  the  conductor  and  other  servants  of  the  defend- 
ant, on  account  of  the  intestate's  condition  and  surroundings,  at- 
tempted to  place  him  in  the  care  and  protection  of  the  station 
agent  of  the  defendant;  that  the  station  agent,  knowing  the  de- 
cedent's condition,  and  that  he  had  been  placed  under  his  care 
and  protection  until  he  was  capable  of  taking  care  of  himself, 
neglected  and  refused  to  care  for  him,  but  permitted  and  actually 
saw  the  intestate  in  his  irresponsible  condition  wander  off  alone 
down  the  railroad  track,  without  making  any  effort  to  prevent  it, 
although  he  had  full  knowledge  of  the  intestate's  irresponsible 
condition  and  the  dangers  which  surrounded  him. 

The  judgment  of  the  trial  court  must  be  reversed,  its  judg- 
ment set  aside,  and  such  order  entered  by  this  court  as  the  trial 
court  ought  to  have  entered,  sustaining  the  demurrer  to  the  first 
count,  overruling  it  as  to  the  second,  and  remanding  the  cause  for 
further  proceedings  not  in  conflict  with  the  views  expressed  in 
this  opinion. 

Reversed. 


Cline  v.  Pittsburg  Rys.  Co. 

(Supreme  Court  of  Pennsylvania,  Jan.  3,  1910.) 

[75   Atl.    Rep.    850.] 

Carriers — ^Injury  to  Passenger — Presumption  of  Negligence.* — 
Where  a  passenger  in  a  crowded  summer  car  by  a  sudden  move- 
ment of  the  car  is  thrown  beyond  the  guard  rail  and  his  head  is 
struck  by  a  car  on  the  other  track,  but  there  is  no  injury  to  the  car 
in  which  the  passenger  is  riding,  no  presumption  of  negh'gence  on 
the  part  of  the  company  arises  from  the  mere  happening  of  the 
accident. 

Carriers — Injuries  to  Passenger — Negligence — Burden  of  Proof — 
Sufficiency  of  Evidence. — In  an  action  for  injuries  to  a  passenger  on 
a  street  car,  the  burden  is  on  plaintiff  to  prove  negligence,  which  he 
may  do  sufficiently  to  carry  the  case  to  the  jury,  by  showing  that 
the  car  was  unsafely  run  in  passing  over  a  curve  which  threw  the 
passenger's  head  beyond  the  guard  rail,  so  that  it  struck  a  car  pass- 
ing on  another  track. 

ft 

♦See  first  foot-note  of  Christensen  v.  Oregon  Short  Line  R.  Co. 
(Utah),  34  R.  R.  R.  253,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  253;  second 
foot-note  of  Sewell  v.  Detroit  United  Ry.  (Mich.),  34  R.  R.  R.  453,  67 
Am.  &  Eng.  R.  Cas.,  N.  S.,  453;  first  foot-note  of  Gay  v.  Milwaukee, 
etc.,  Co.  (Wis.),  34  R.  R.  R.  l,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  1. 
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Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Action  by  George  J.  Cline  against  the  Pittsburg  Railways  Com- 
pany.   Judgment  for  plaintiff,  and  defendant  appeals.  Reversed. 

Argued    before    Fell,    Brown,    Mestrezat,    Potter,  and 
Stewart,  JJ. 

James  C.  Gray,  Clarence  Burleigh,  and  JVilliam  A.  Chdlener, 
for  appellant. 
Rody  P.  Marshall  and  Thos,  M.  Marsliall,  for  appellee. 

Brown,  J.     The  appellee  boarded  a  car  of  'the  appellant  on 
the  evening  of  May  26,  1907.  He  was  not  able  to  get  a  seat,  and 
stood  between  two  of  the  cross-seats  up  against  the  guard  rail 
on  the  left  side  of  the  car,  holding  on  to  an  upright  post  with  his 
left  hand  and  to  the  seat  in  front  of  him  with  his  right.  The  car 
was  so  crowded  that  a  friend  stood  between  him  and  the  scat 
in  front  of  him,  encircled  by  his  arms.    As  the  car  was  passing 
over  a  curve,  it  gave,  according  to  the  testimony  of  the  plain- 
tiff and  one  of  his  witnesses,  a  sudden  lurch  or  jerk,  throwing  his 
head  beyond  the  guard  rail  just  as  a  car  on  the  adjoining  trade 
was  passing  in  an  opposite  direction.    That  car  struck  him,  and 
this  suit  is  for  the  recovery  of  damages  for  the  injuries  sus- 
tained.    There  is  no  evidence  that  the  car  was  running  at  a 
high  rate  of  speed,  the  testimony  of  plaintiff's  witnesses  being 
that  it  was  running  at  a  good  rate.     From  testimony  offered  by 
the  appellant  it  seems  that  the  accident  happened  on  a  straight 
track,  and  was  due  to  the  negligence  of  the  appellee  in  sitting 
on  the  crossbar  with  his  head  projecting  out  far  enough  .to  come 
in  contact  with  the  passing  car,  and  the  jury  were  instructed 
that,  if  this  was  the  situation,  there  could  be  no  recovery. 

After  the  appellee  was  allowed  to  become  a  passenger  of  the 
appellant  on  its  crowded  car,  and  he  remained  standing  between 
two  of  the  cross  seats,  with  no  part  of  his  body  extended  beyond 
the  crossbar,  he  was  doing  all  that  he  could  as  a  passenger  under 
the  circumstances,  and  the  duty  of  the  company  in  transporting 
him  was  to  exercise  the  highest  degree  of  care  for  his  safet>\  If 
injury  had  befallen  him  as  the  result  of  an  accident  due  to  the 
breaking  of  machinery,  collision,  derailment  of  cars,  or  something 
improper  or  unsafe  in  the  conduct  of  the  business,  or  in  the  ap- 
pliances of  transportation,  there  would  be  a  presumption  of  neg- 
ligence on  the  part  of  the  common  carrier,  and  the  burden  would 
be  upon  it  to  show  that  the  injury  was  in  no  way  the  resuh  of 
its  negligence.  Thomas  v.  Phila.  &  Reading  R.  R.  Co.,  148  Pa. 
180,  23  Atl.  989,  15  L.  R.  A.  416.  H^re  the  only  negligence  of 
the  defendant  complained  of  is  the  sudden  jerk  or  lurching  of 
the  car  as  it  was  passing  over  a  curve.  Nothing  happened  to  the 
car  itself.  It  went  on  after  the  injured  passenger  had  been  re- 
moved, just  as  if  nothing  had  happened.     Whether  the  car  in 
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passing  the  curve  was  properly  operated  by  the  motorman  was 
for  the  jury,  but,  under  the  court's  instructions,  complained  of  in 
the  first  assignment,  the  mere  happening  of  the  accident  raised 
a  presumption  of  negligence,  and  the  burden  was  cast  upon  the 
defendant  to  disprove  it.  The  instruction  was:  "You  will 
understand  that  when  an  accident  happens,  such  as  described  by 
the  plaintiff,  the  burden  is  put  on  the  defendant  company  to  ex- 
plain away  the  charge  of  negligence.  It  says  there  was  no  neg- 
ligence and  could  not  have  been  any  negligence,  because  there 
is  not  any  evidence  here  that  the  track  was  not  in  good  condition, 
and  because  the  evidence  indicates  that  the  car  was  not  running 
more  than  five  or  six  miles  an  hour  at  the  time,  and  because  it 
was  a  straight  track."  This  was  error.  If  the  car  was  moving  at 
a  proper  and  safe  rate  of  speed  in  passing  over  the  curve,  there 
was  no  act  of  negligence  on  the  part  of  the  appellant's  employee 
to  which  ihe  jerk  or  lurch  can  be  attributed.  The  burden  was 
therefore  upon  the  plaintiff  to  show  that  the  car  had  been  run  at 
an  improper  and  unsafe  rate  of  speed,  which  was  responsible  for 
throwing  his  body  over  the  guard  rail.  Cars  when  passing  from 
a  straight  line  to  a  curve  are  always  more  or  less  jerky,  but,  if 
a  jerk  is  inevitable  at  a  proper  and  safe  rate  of  speed,  a  common 
carrier  is  not  responsible  for  exceptional  injuries  resulting  from 
it.  Its  cars  must  continue  to  run  on  the  curve  as  well  as  on  the 
straight  line;  its  only  duty  being  to  run  them  at  a  proper  and 
safe  rate  of  speed  over  the  curve.  Did  this  appellant  do  so  in 
the  present  case?  That  was  the  question  for  the  jury's  consider- 
ation, and,  before  the  appellee  can  recover,  there  must  be  a  find- 
ing that  the  car  had  not  been  safely  and  properly  run. 

That  the  instruction  complained  of  was  error  seems  to  be  ad- 
mitted by  counsel  for  appellee,  for  the  burden  of  their  argument 
is  that  it  must  not  be  considered  standing  alone,  as,  from  other 
portions  of  the  charge,  it  clearly  appears  that  the  court  submitted 
to  the  jury  the  question  of  defendant's  negligence.  The  charge, 
however  may  be  searched  in  vain  for  a  single  word  of  instruction 
that  the  burden  was  upon  the  plaintiff  to  establish  the  negligence 
of  the  defendant,  and,  from  the  quoted  portion,  the  only  infer- 
ence to  be  drawn  by  the  jury  was  that  the  mere  happening  of 
the  accident  made  out  a  prima  facie  case  for  the  plaintiff  and 
cast  the  burden  upon  the  defendant  of  disproving  negligence. 
No  burden  was  upon  it,  in  view  of  the  character  of  the  accident, 
until  it  was  first  shown  that  the  accident  was  the  direct  result  of 
negligence.  Among  the  cases  requiring  a  reversal  is  Herstine  v, 
Lehigh  Valley  R.  R.  Co.,  151  Pa.  244,  25  Atl.  104.  In  that  case 
the  plaintiff  at  the  time  of  the  alleged  injury  was  a  passenger 
upon  one  of  the  defendant's  trains.  It  was  standing  upon  a  track 
a  short  distance  below  the  station,  awaiting  for  another  car  to 
be  attached  to  it.  This  car,  as  the  plaintiff  alleged;  was  run  out 
of  a  siding  nearby  and  allowed  to  drop  by  gravity  down  to  and 
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against  the  rear  end  of  the  train  with  such  violence  that  he  and 
his  wife  were  thrown  forward  from  their  seats  against  the  seat 
in  front  of  them  and  his  spine  was  seriously  and  permanently  in- 
jured by  the  wrench  given  him  by  the  impact  of  the  descending 
car.     The  trial  judge -instructed  the  jury,  in  substance,  that  the 
rule  of  Laing  v.  Colder,  8  Pa.  479,  49  Am.  Dec.  533,  controlled 
the  case,  and  that  "from  the  mere  happening  of  an  injurious  ac- 
cident a  presumption  of  neglect  arises,  prima  facie,  and  throws 
the  onus  of  showing  that  it  did  not  exist  on  the  carrier."  In  re- 
versing the  judgment  for  the  plaintiff  we  said :  "This  was  mis- 
leading.   There  was  no  allegation  that  any  accident  had  occurred 
to  the  train,  or  to  any  of  the  instruments  or  appliances  of  trans- 
portation.   All  that  was  alleged  was  that  in  the  performance  of 
the  duty  of  coupling  an  additional  car  to  the  train  the  defendants 
employees  had  negligently  permitted  the  car  to  strike  the  train 
with  more  violence  than  was  necessary  to  move  the  springs  and 
effect  the  coupling.     This  was  stoutly  denied  by  the  defendants 
and  by  the  persons  in  charge  of  the  car  and  the  train  at  the  time. 
Whether  it  was  so  or  not  was  the  subject  of  controversy,  the 
primary  question  of  fact  for  the  jury  to  determine,  since  the 
plaintiff  was  left  without  a  cause  of  action  if  the  coupling  was 
made  in  a  proper  manner.    Upon  this  question  the  burden  of  es- 
tablishing the  negligence  was  on  the  plaintiff.    There  was  no  legal 
presumption  arising  from  the  facts    of  this    case  to  shift  the 
burden  of  proof.    It  is  now  well  settled  that  the  rule  of  Laing 
V,  Colder  is  applicable  to  cases  where  a  passenger  is  injured  in, 
or  because  of,  an  accident  happening  to  the  tiain,  boat  or  other 
means  of  transportation.    The  reason  of  the  rule  in  such  cases  is 
that  a  contract  to  carry  is,  within  the  understanding  of  both  par- 
ties, a  contract  to  carry  safely;  and  a  breach  of  this  contract  by 
reason  of  the  failure  or  insufficiency  of  any  of  the  means  pro- 
vided for    the    carriage    puts    the  carrier    upon  the    defensive. 
The  construction  of  its  roads,  cars,  and  boats,  and  their  manage- 
ment and  care,  are  subjects  peculiarly  within  the  knowledge  of 
the  carrier,  and  with  which  the  passenger  has  no  means  of  becom- 
ing familiar.    When  an  accident  occurs,  therefore,  the  presump- 
tion is  that  it  is  due  to  the  want  of  care  in  construction,  repair, 
or  management,  and  the  burden  of  showing  its  own  freedom 
from  fault  is  on  the  carrier.     But  an  accident  to  a  passenger 
while  about  the  premises  of  the  carrier  raises  no  such  presump' 
tion   (Hayman  v.  Penna.  Railroad  Co.,   118  Pa.  508   [11  Atl. 
815]);    nor  does    an  accident  befalling    a  passenger    while  on 
board  a  train  and  in  the  course  of  his  journey,  unless  it  is  con- 
nected in  some  way  with  the  means  of  transportation.    McKin- 
ney  v,  Penna.  Railroad  Co.,  124  Pa.  462  [17  Atl.  14,  2  L.  R.  A, 
820,  10  Am.  St.  Rep.  601].  Where  the  injury  is  chargeable  to  the 
manner  of  construction  of  a  car,  the  rule  does  not  apply  if  the 


Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S        447 

Blew  V.  Philadelphia  Rapid  Transit  Co 

accident  is  to  the  passenger,  and  not  to  the  car.    Farley  v.  Trac- 
tion Co,  132  Pa.  58  [18  Atl.  1090]." 

The  first  assignment  is  sustained,  and  the  judgment  reversed 
with  a  venire  facias  de  novo. 


Blew  et  ux  v,  Philadelphia  Rapid  Transit  Co. 

(Supreme  Court  of  Pennsylvania,  Feb.  21,   1910.) 

[76  Atl.  Rep.  17.] 

Carriers — Street     Railways — Injury     to     Passengers — Evidence.* — 

Where  an  injury  to  a  passenger  on  a  street  car  is  caused  by  a  collision 
between  the  side  of  the  car  while  on  its  track  and  a  wagon,  not  under, 
the  control  of  the  street  railway  company,  no  presumption  of  negli- 
gence arises  in  favor  of  the  passenger  against  the  street  car  com- 
pany. 

Appeal  from  Court  of  Common  Pleas,  Philadelphia  County. 

Action  by  Robert  M.  Blew  and  wife  against  the  Philadelphia 
Rapid  Transit  Company.  Verdict  for  defendant,  and  plaintiffs 
appeal.    Affirmed. 

Argued  before  Fell,  C.  J.,  and  Brown,  Mestrezat,  Potter, 
Elkin,   Stewart,   and   Moschzisker,   J  J. 

Joseph  Hill  Brinton,  John  McClintock,  Jr.,  and  A.  Florence 
Yerger,  for  appellants. 
Thomas  Learning  and  Owen  J.  Roberts,  for  appellee. 

Per  Curiam.  The  plaintiff  was  a  passenger  on  the  defendant's 
cars  running  north  on  Eighth  street.  She  was  seated  on  the  east 
side  near  the  middle  of  the  car  on  a  longitudinal  seat,  with  her 
back  to  a  window.  A  large  ash  cart  was  east  of  the  track  and 
near  it  She  testified  that  the  car  in  passing  the  cart  scraped 
against  it,  and  the  wheel  of  the  cart  broke  through  the  window 
and  struck  her  back,  and  she  was  thrown  to  the  floor.  Her  testi- 
mony was  uncorroborated,  and  was  in  direct  conflict  with  her 
written  statement  made  two  days  after  the  accident,  except  as  to 
the  breaking  of  the  window.  Six  witnesses  for  the  defendant, 
four  of  whom  were  passengers,  testified  that  the  car  was  stand- 
ing still  when  the  driver  of  the  cart  turned  his  horses  to  the  east 
on  a  cross  street,  and,  as  his  wagon  swung  around,  the  projecting 
«nd  of  the  tailboard  broke  the  glass;  that  no  other  part  of  the  car 
was  touched  by  the  cart;  that  no  passenger  was  thrown  to  the 
floor  or  injured  in  any  way.    The  issue  of  fact  raised  was  sub- 

*See  foot-note  of  preceding  case. 
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mitted  to  the  jury  by  a  charge  that  was  accurate,  full,  and  en- 
tirely just  to  both  parties. 

No  useful  purpose  would  be  served  by  review  in  detail  the 
numerous  assignments  of  error.  The  learned  trial  judge  was 
clearly  right  in  charging  that  no  presumption  of  negligence  arose 
from  the  fact  that  the  plaintiff  was  injured  while  a  passenger. 
The  accident  did  not  result  from  a  defect  in  the  means  or  appli- 
ances of  transportation,  but  from  a  collision  between  the  side  of 
the  car  while  it  was  on  its  track  and  an  object  not  under  the  con- 
trol or  management  of  the  defendant,  as  in  Railway  Co.  v.  Gib- 
son,  96  Pa.  83.  The  request  for  charge  was  properly  refused 
because  of  fatal  defects  in  asking  for  peremptory  instructions 
in  favor  of  the  plaintiff. 

The  judgment  is  affirmed. 


Gardner  v.  Metropolitan  St.  Ry.  Co. 

(Supreme  Court  of  Missouri,  Division  No.'  1,  Nov.  27,  1909.) 

[122  S.  W.  Rep.  1068.] 

Evidence — Opinion  Evidence — Subject-Matter  of  Testimony.— Per- 
sons who  had  observed  and  measured  railway  tracks  with  a  yardstick 
or  straight  edge  and  a  tape  line  could  testify  that  one  rail  at  a  curve 
was  an  inch  higher  than  the  other,  though  they  did  not  appear  to  be 
experts  in  such  matters,  and  it  was  not  shown  that  the  measurements 
were  made  with  a  spirit  level. 

Trial — Rulings  of  Court. — Rulings  of  a  court  should  be  unequivocal 
and  so  definite  in  character  as  to  leavfe  no  room  for  doubt  by  the  jury 
as  to  what  evidence  is  admitted  and  what  excluded. 

Appeal  and  Error — Reservation  of  Grounds — Failure  to  Assign  Er- 
ror in  Motion  for  New  Trial. — Where  a  court's  rulings  excluding  va- 
rious offers  of  testimony,  and  remarks  of  the  judge  made  during  the 
trial  in  the  nature  of  comments  on  the  evidence  and  mild  criticisms 
of  counsel  were  not  assigned  as  grounds  for  new  trial,  so  that  the 
court  correct  itself,  they  will  not  be  reviewed. 

Evidence — Hearsay — Reports — ^Passenger — Actions  —  AdmissibiU 
ity  of  Evidence. — In  an  action  for  injuries  to  a  street  car  passenger 
struck  by  a  beam  near  the  track,  a  report  of  the  motorman  to  the 
company  giving  his  version  of  the  accident  was  inadmissible,  as  an 
ex  parte  account,  not  under  oath,  and  affording  no  opportunity  for 
cross-examination  by  plaintiff. 

Witnesses — Examination — Refreshing  Memory. — If  the  date  of  an 
accident  is  in  doubt,  a  motorman  could  refresh  his  memory  from  a 
written  report  made  by  him  to  the  company  without  admitting  it  in 
evidence. 
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Carriers— Carriage  of  Passengem — Street  Railways— Care  Rt- 
^f^td,* — It  is  the  duty  of  a  street  railway  company  to  exercise  that 
high  degree  of  care  for  the  safety  of  passengers  that  a  very  car«fu) 
person  would  use  under  like  circumstances. 

Carriers— Injury  to  Passenger— Obstruction  Near  Track— Cross- 
Beam  on  TroUey  Pole.t — If  a  cross-beam  on  a  pole  carrying  cross- 
wires  to  support  the  trolley  wire  has  been  placed  nearer  to  the  track 
than  a  very  careful  person  would  have  permitted  under  like  circum- 
stances, and  the  company  knew  of  such  condition,  or  by  the  exercise 
of  such  high  degree  of  care  might  have  known  it  in  time  to  have  rem- 
edied it,  and  prevented  injury  to  a  passenger  therefrom,  and  failec) 
to  do  so,  it  would  be  liable  for  the  injury. 

Carriers — Carriage  of  Passengers— Stveet  Railways — ^Duty  to  Pas- 
sengers.— Where  a  street  railway  company  maintains  a  cross-beam 
carrying  feed  wires  and  bolted  to  one  of  the  poles  supporting  a  cross- 
wire  which  supports  the  trolley  wire,  the  pole,  cross-beam,  and  wire 
are  necessary  parts  of  the  equipment  used  in  furnishing  the  motive 
power  for  the  cars,  and  the  law  imposes  the  same  degree  of  care  in 
providing  such  equipment  as  it  does  in  furnishing  safe  cars  in  which 
passengers  may  ride. 

TVial — Instructions — Inconsistent  Instructions. — An  instruction 
which  in  one  clause  states  that  a  street  railway  company  must  exer- 
cise, for  the  safety  of  passengers,  that  high  degree  of  care  that  a  very 
careful  and  prudent  person  would  use  under  like  circumstances,  and  in 
another  place  states  that  it  is  only  required  to  use  ordinary  care  in 
that  regard,  being  contradictory,  is  erroneous,  as  the  jury  had  no 
means  of  knowing  which  one  properly  declared  the  law,  and  an  ap- 
pellate court  has  no  means  of  knowing  which  one  the  jury  followed. 

Carriers — Street  Railways— Injuries  to  Passfengers— Admissibility 
of  Evidence. — In  an  action  for  injuries  to  a  street  car  passenger 
struck  by  a  cross-beam  near  the  track  on  a  curve,  evidence  that  one 
track  at  that  place  was  higher  than  the  other  causing  a  car  passing 
the  beam,  in  rapid  motion,  to  lurch,  throwing  the  car  near  to  the 
beam,  was  admissible  on  the  question  of  the  company's  negligence. 

Carriers— Street  Railways — Injuries  to  Passengers — Burden  of 
Proof4 — The  rule  that  a  passenger  makes  out  a  prima  facie  case  of 

*For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  a  carrier  of  passengers,  see  second  foot-note  of 
Christensen  v.  Oregon  Short  Line  R.  Co.  (Utah),  34  R.  R.  R.  253,  57 
Am.  &  Eng.  R.  Cas.,  N.  S.,  253;  last  head-note  of  Irwin  v.  Louisville 
&  N.  R.  Co.  (Ala.),  34  R.  R.  R.  11,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  11; 
Colorado  &  S.  Ry.  Co.  v.  McGeorge  (Colo.),  33  R.  R.  R.  700,  56  Am. 
&  Eng.  R.  Cas.,  N.  S.,  700. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
carriers  for  injuries  to  passenger  by  collisions  with  objects  or  struc- 
tures near  tracks,  see  last  paragraph  of  second  foot-note  of  Lock- 
wood  V.  Boston  Elev.  Ry.  Co.  (Mass.),  31  R.  R.  R.  395,  54  Am  &  Eng. 
R-  Cas.,  N.  S.,  395. 

tSee  foot-note  of  third  preceding  case. 
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damages  against  a  carrier  for  personal  injuries  when  he  shows  that  be 
was  injured  by  a  collision,  and  was  himself  free  from  negligence,  ap- 
plies only  where  the  petition  charges  negligence  in  general  terms, 
and  does  not  apply  where  it  specifically  pleads  the  negligent  acts 
which  caused  the  injury,  in  which  case  the  burden  is  upon  plaintiff  to 
prove  his  case  and  continues  with  him  throughout  the  case. 

Pleading — Sufficiency — Contributory  Negligence — Cure  by  Verdict 
— An  answer  pleading  contributory  negligence  in  general  terms  like 
a  plea  of  negligence  in  general  terms  is  good  after  verdict 

Carriers — Street  Railways — Injury  to  Passengers — Sufficiency  of 
Evidence — Contributory  Negligence.§ — In  an  action  by  a  street  car 
passenger  for  injuries  from  bemg  struck  by  a  beam  near  a  track,  evi- 
dence tending  to  show  that  he  was  riding  with  a  portion  of  his  arm 
protruding  through  the  car  window  is  sufficient  to  take  the  case  to 
the  jury  on   the   question   of  contributory   negligence. 

Carriers — Street  Railways — Injury  to  Passengers — Contributory 
Negligence.§ — Such  an  act  of  the  passenger  would  not  be  negligence 
per  se,  preventing  a  recovery. 

Carriers — Street  Railwasrs — Injuries  to  Passengers — Pleading— Al- 
legation and  Proof. — In  an  action  by  a  street  car  passenger  for  in- 
juries, the  very  act  of  negligence  alleged  must  be  proved,  and,  where 
it  was  alleged  that  plaintiff  was  injured  on  a  south-bound  car  on  the 
west  side  of  a  viaduct,  he  could  not  recover  upon  proof  that  he  was 
injured  on  a  north-bound  car  on  the  east  side  of  the  viaduct. 

Appeal  from  Circuit  Court,  Jackson  County;  Jno.  G.  Park, 
Judge. 

Action  by  Alfred  G.  Gardner  against  the  Metropolitan  Street 
Railv^ay  Company.  Judgment  for  defendant,  and  plaintiff  ap- 
peals.   Reversed  and  remanded  for  a  new  trial. 

The  plaintiff  was  a  passenger  upon  one  of  defendant's  street 
cars,  and  while  being  carried  as  such  he  sustained  the  injuries 
complained  of.  He  brought  this  suit  in  the  circuit  court  of  Jack- 
son county  to  recover  the  sum  of  $5,000  damages  for  those  in- 
juries. The  trial  resulted  in  a  judgment  for  the  defendant,  and 
the  plaintiff  appealed. 

The  petition  upon  which  the  cause  was  tried,  formal  parts 
omitted,  was  as  follows:  "For  his  cause  of  action  plaintiff  states: 
That  each  of  the  defendants  is  a  corporation,  duly  incorporated 
and  existing  according  to  law,  and  that  both  the  defendants 
have  their  general  offices  in  Kansas  City,  Mo.  That  at  all  the 
times  hereinafter  mentioned  or  concerned  the  defendants  owned, 
controlled,  and  operated  a  street  railway  in  Kansas  CHy,  Wyan- 
dotte county,  Kan.,  extending  from  Fifth  and  Central  streets,  in 
said  Kansas  City,  Kan.,  in  a  southwesterly  direction  to  the  north- 
ern approach  of  a  viaduct,  extending  northward  and  southward 

§See  last  foot-note  of  La  Barge  v.  Union  Elec.  Co.  (Iowa),  30  R. 
R.  R.  298,  53  Am.  &  Eng.  R.  Cas.,  N.  S..  298. 
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over  certain  railway  tracks,  on  Seventh  street  in  said  city,  and 
thence  southward  over  said  viaduct,  and  thence  southward  and 
eastward  in  said  Kansas  City,  Kan.,  and  finally  to  the  stockyards 
which  are  located  in  both  said  Kansas  City,  Kan.,  and  Kansas 
City,  Mo.  That  at  all  said  times  said  street  railway  was  what  is 
known  as  an  electric  railway;  that  is  to  say,  the  motive  power 
which  propelled  the  cars  thereon  was  electricity,  and  was  applied 
by  means  of  what  is  known  as  a  trolley  wire  running  along  above 
the  tracks,  and  over  the  center  of  the  cars,  together  with  what 
is  known  as  a  trolley  pole  extending  upward  from  the  cars  and 
fitting  with  a  grooved  pulley  to  the  underside  of  said  wire. 
That  in  constructing  said  railway  the  defendants  placed  a  pole 
or  log  about  one  foot  in  diameter  on  the  west  side  of  said  via- 
duct, and  about  three  or  four  feet  west  from  the  west  rail  of  the 
western  track  of  said  railway,  and  about  40  feet  south  from  the 
north  end  of  said  viaduct,  and  stretched  a  crosswire  from  the 
upper  end  of  said  pole  across  and  over  said  railway  for  the  pur- 
pose of  supporting  said  trolley  wire,  which  trolley  wire  ran 
lengthwise  with  said  railway.  That  the  defendants  also  placed 
a  cross-beam  upon  said  pole,  extending  horizontally  eastward  and 
westward,  for  the  support  of  two  heavy  cables,  which  rest  upon 
the  west  end  of  said  cross-beam.  That  cross-beam  is  of  hard- 
wood, and  is  about  4  or  5  inches  square  and  4  or  5  feet  long,  and 
is  placed  upon  said  pole  about  5^^  feet  above  the  car  track.  That 
the  defendants  negligently  and  carelessly  placed  said  cross-beam 
upon  said  pole  in  such  a  way  that  the  east  end  thereof  extends 
about  2y2  feet  eastward  from  said  pole,  and. at  all  times  men- 
tioned herein  has  extended  so  near  to  the  north  rail  of  said  railway 
that  it  almost  scrapes  upon  the  cars  as  they  pass  along  toward  the 
south  in  crossing  said  viaduct.  That  the  defendants  negligently 
laid  the  tracks  of  said  railway,  on  the  west  side  of  said  viaduct, 
in  such  a  manner  that  the  east  rail  of  said  western  track,  at  the 
point  opposite  to  said  cross-beam,  was  at  all  times  herein  concerned 
about  one  inch  higher  than  the  west  rail  thereof,  and  in  that  man- 
ner caused  the  cars — as  they  passed  said  point — to  lean  or  pitch 
over  to  the  westward ;  and,  when  said  cars  were  running  rapidly, 
said  inequality  in  said  rails  caused  them  to  lean  or  pitch  further 
toward  the  west  than  when  running  slowly.  That  said  railway 
where  it  crosses  said  viaduct  is  a  double-track  railway,  and  at  all 
times  herein  concerned  the  cars  ran  southward  on  the  west  track 
and  northward  on  the  east  track  thereof.  That  the  defendants 
negligently  ran  their  cars  (including  the  car  on  which  plaintiflf 
was  injured,  as  hereafter  mentioned)  along  said  west  track  and 
passing  said  dangerous  cross-beam  without  placing  the  proper 
guards  to  the  window  thereof  for  the  protection  of  passengers 
upon  said  cars.  Plaintiff  states :  That  on  the  19th  day  of  June, 
1904,  he  boarded  one  of  defendants'  cars  at  said  Fifth  and  Cen- 
tral streets,  Kansas  City,  Kan.,  for  the  purpose  of  being  carried 
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as  a  passenger  to  said  stockyards,  and  paid  his  fare,  to  wit,  five 
cents,  to  defendants*  conductor  in  charge  of  said  car.  That  said 
car  had  one  seat  on  each  side  thereof  running  lengthwise  with 
said  car,  and  that  the  seat  on  the  west  side  did  not  extend  fully 
to  the  rear  or  north  end  of  the  car  but  that  there  was  a  space  of 
about  two  feet  between  the  end  of  the  seat  and  the  end  of  the  car. 
That,  when  plaintiff  entered  said  car,  he  found  that  both  of  the 
seats  therein  were  fully  occupied  by  passengers,  and  plaintiff 
was  obliged  to  stand,  and  that  the  most  convenient  and  comfort- 
able place  that  plaintiff  saw  in  which  he  could  stand  was  in  said 
space  between  the  end  of  the  seat,  on  the  west  side  of  the  car, 
and  the  rear  or  north  end  of  the  car,  and  that  plaintiff  accord- 
ingly took  his  position  in  said  space.  That  plaintiff  stood  in  said 
space  with  his  face  toward  the  front  of  said  car,  and  with  his 
right  elbow  and  lower  arm  resting  upon  the  window  sill  of  the 
rear  window  on  the  west  side  of  the  car,  and  that  said  window 
was  pushed  down  from  the  top  thereof  until  the  top  of  said  win- 
dow was  about  even  with  the  window  sill.  That,  through  the  neg-  . 
ligence  of  the  defendants,  there  was  no  guard  or  other  protection 
to  said  window,  except  that  there  were  two  or  three  bars  placed 
horizontally  across  the  window  about  four  or  five  inches  apart, 
and  that  the  lower  rod  or  bar  was  about  11  inches  above  the  win- 
dow sill.  That  plaintiff  did  not  know  of  said  dangerous  cross-beam 
or  of  said  inequality  of  said  rails.  That,  as  said  car  approached 
said  cross-beam,  the  servants  of  the  defendants  in  charge  of  the 
same  negligently  ran  said  car  at  a  rapid  rate  of  speed,  so  that 
when  the  car  struck  said  point  where  said  rails  were  unequal  as 
aforesaid,  the  car  leaned  or  pitched  over  toward  the  west  and  thus 
caused  plaintiff's  elbow  to  slip  upon  said  window  sill  toward  the 
west  and  slightly  outside  of  the  car,  whereupon  said  cross-beam 
struck  plaintiff's  arm  over  the  ulna  bone,  and  just  below  the  elbow 
and  cut  plaintiff's  arm  to  said  ulna  bone,  and  bruised  and  fractured 
the  same,  and  thus  forced  plaintiff's  arm  backward  and  against 
the  rear  frame  of  said  window,  and  broke  the  bone  of  plaintiff's 
arm  just  above  the  elbow,  and  forced  the  ends  of  said  broken  bone 
through  the  flesh  and  muscles  of  plaintiff's  arm,  and  greatly 
bruised,  wrenched,  and  dislocated  plaintiff's  elbow.  Plaintiff 
states:  That  by  reason  of  said  injuries,  he  has  suffered  and  still 
continues  to  suffer  great  physical  pain  and  mental  anguish,  and 
was  confined  to  his  house  about  six  weeks,  and  has  not  been  able 
to  perform  his  usual  labor  since  said  injury  occurred,  and  was 
obliged  to  expend  and  to  obligate  himself  to  expend  about  $130  for 
the  services  of  physicians,  and  about  $10  for  medicines,  and  was 
obliged  to  be  nursed  and  cared  for  by  his  wife  and  children,  and 
that  their  services  in  so  doing  were  of  the  reasonable  value  of 
$75.  That  said  injuries  have  resulted  in  a  stiffening  and  mal- 
formation of  plaintiff's  right  elbow  joint,  and  in  weakening  plain- 
tiff's entire  right  arm,  and  that  said  elbow  and  arm  are  thus  per- 
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manently  injured.  Plaintiff  states  that  he  is  a  tailor  by  trade  and 
has  been  such  all  his  life,  and  has  no  other  trade  or  calling  by 
which  to  support  himself  and  family,  and  that,  by  reason  of  the 
injures  aforesaid,  h£  is  permanently  disabled  from  pursuing  said 
trade,  and  has  lost  and  will  lose  his  earnings  in  said  trade  dur- 
ing the  remainder  of  his  life,  and  that  all  said  injuries  have  re- 
sulted from  the  negligence  of  the  defendants  in  placing  said 
cross-beam  too  near  said  car  tracks  and  permitting  it  to  remain 
so,  in  permitting  said  rails  to  be  laid  unequal  in  height  and  to  re- 
main so,  in  failing  to  protect  the  window  of  said  car  in  the  proper 
manner  as  above  mentioned,  and  in  running  said  car  at  too  great 
a  speed  at  said  dangerous  place,  and  that  the  defendants  knew 
of  the  dangerous  condition  of  said  cross-beam  and  said  car  and 
said  tracks,  or  by  the  exercise  of  reasonable  diligence  could  have 
known  of  the  same.  Plaintiff  states  that,  by  reason  of  said  in- 
juries resulting  from  the  defendants*  negligence  as  aforesaid, 
he  has  been  damaged  in  the  sum  of  $5,000,"  etc. 

The  answer  of  the  Metropolitan  consisted  of  a  general  denial 
and  a  general  plea  of  contributory  negligence.  The  cause  was 
dismissed  as  to  the  Kansas  City  Elevated  Railway  Company. 
The  reply  was  a  general  denial.  Plaintiff's  evidence  tended  to 
prove  all  of  the  allegations  of  the  petition,  and  that  of  the  de- 
fendant tended  to  prove  that  the  plaintiff  was  injured  while  a 
passenger  on  one  of  its  cars  on  the  day  and  at  the  hour,  as  shown 
by  plaintiff,  and  on  the  same  viaduct,  but  that  the  injury  occurred 
while  the  car  was  going  north,  on  the  east  side  of  the  viaduct, 
instead  of  on  the  west  side  of  the  viaduct,  while  the  car  was 
going  south,  as  alleged  by  plaintiff.  Defendant's  evidence  also 
tended  to  show  that  the  injury  occurred  about  150  yards  south 
of  where  plaintiff  claims  it  occurred,  and  that  the  injury  was 
caused  by  plaintiff's  arm  coming  in  contact  with  a  trolley  pole, 
which  stood  on  the  west  side,  some  10  or  12  inches  from  the 
line  of  the  car,  as  it  passed,  instead  of  coming  in  contact  with  a 
cross-beam  which  stood  on  the  east  side,  about  the  same  dis- 
tance from  the  line  of  the  car,  as  plaintiff's  evidence  tended  to 
show.  In  other  words,  there  was  no  question  raised  as  to  the 
fact  that  plamtiff  was  a  passenger,  and  that  he  was  injured  by 
defendant  while  he  was  being  carried  as  such ;  the  difference  be- 
tween them  being  as  to  when  and  where  the  injury  occurred,  and 
the  question  of  negligence  and  contributory  negligence. 
The  plamtiff  asked  the  court  to  instruct  the  jury  as  follows : 
"(1)  The  court  instructs  the  injury  that  if  you  find  from  the 
evidence  that  the  plaintiff  was  a  passenger  on  one  of  the  cars 
then  being  operated  by  the  defendant  in  Kansas  City,  Kan.,  on 
or  about  the  19th  day  of  June,  1904,  and  that  said  car  was  at 
that  time  being  run  southward  over  a  viaduct  wh^ch  passes  over 
certain  railroad  tracks  on  Seventh  street  in  said  city,  and  if  you 
further  find  from  the  evidence  that  there  was  at  said  time  a  pole 
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Standing  on  said  viaduct,  and  just  west  of  the  track  on  which 
said  car  was  so  running,  and  that  there  was  a  cross-beam  bolted 
onto  said  pole  in  such  a  way  that  the  east  end  of  the  same  was 
very  close  to  and  within  a  few  inches  of  said  car  as  it  was  so 
passing  along,  and  if  you  further  find  from  the  evidence  that  at 
said  time,  and  while  said  car  was  so  passing  said  cross-beam, 
the  plaintiff's  elbow  or  lower  arm  was  brought  into  contact  with 
said  cross-beam,  and  that  plaintiff  w^as  injured  thereby,  and  if 
you  further  find  from  the  evidence  that  at  said  time  and  place 
the  defendant  was  g^iilty  of  negligence  such  as  is  defined  in  other 
instructions  given  you  by  the  court,  and  that  said  injuries  to 
plaintiff,  if  any,  resulted  from  such  negligence,  then  your  verdict 
must  be  in  favor  of  the  plaintiff,  unless  you  further  find  from  the 
evidence  that  the  plaintiff  was  guilty  of  negligence  on  his  own 
part  which  directly  contributed  to  said  injuries. 

"(2)    The  court  instructs  you  that,  if  you  find  from  the  evi- 
dence that  the  plaintiff  was  a  passenger  on  a  car  which  was  be- 
ing operated  by  the  defendant  at  the  time  and  place  referred  to 
in  other  instructions,  then  it  was  the  duty  of  the  defendant  to 
use  and  exercise  that  high  degree  of  care,  caution,  and  foresight 
for  the  safety  of  the  plaintiff  that  a  very  careful  and  prudent  per- 
son would  use  and  exercise  under  like  circumstances.    And  if 
you  find  from  the  evidence  that  at  said  time  and  place  there  was  a 
post  or  pole  standing  at  the  west  side  of  the  track  on  which  said 
car  was  running,  and  that  there  was  a  cross-beam  bolted  onto 
said  pole  in  such  a  way  that  the  east  end  of  the  same  extended 
near  enough  to  said  track  to  endanger  passengers  on  said  car, 
and  nearer  to  said  track  than  a  very  careful  and  prudent  person 
would  have  permitted  under   like  circumstances,   and  that  de- 
fendant knew  of  said  condition  of  said  cross-beam,  or  by  the 
exercise  of  said  high  degree  of  care  and  caution  might  have 
known  the  same  in  time  to  have  changed  said  cross-beam,  and 
thereby  prevented  the  injury  to  plaintiff,  if  any,  then  the  de- 
fendant was  negligent  in  said  particular.    Or,  if  you  find  from 
the  evidence  that  at  said  time  and  place  the  window  of  said  car 
at  which  the  plaintiff  claims  to  have  been  standing  was  not  as 
well  guarded  or  protected  for  the  safety  of  passengers  as  a  very 
careful  and  prudent  person  would  have  guarded  or  protected  the 
same  under  like  circumstances,  and  that  defendant  knew  of  such 
condition  of  said  window,  or  by  the  exercise  of  said  degree  of 
care  and  caution  might  have  known  the  same  in  time  to  have 
changed  the  same,  and  thereby  prevented  the  injury  to  plaintiff, 
if  any,  then  the  defendant  was  negligent  in  said  particular.   Or 
if  you  find  from  the  evidence  that  at  said  time  and  place  the 
east  rail  of  said  track  was  higher  than  the  west  rail  thereof,  and 
that  said  inequality  of  the  rails  caused  the  car  to  lean  or  pitch 
over  toward  the  west  as  it  was  passing  said  point,  and  thereby 
endanger  passengers  on  said  car,  and  that  such  inequality  was 


Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S         455 

Gardner  v.  Metropolitan  St.  Ky.  Co 

greater  than  a  very  careful  person  would  have  permitted  under 
like  circumstances,  and  that  defendant  knew  of.  said  condition^ 
or  could  have  known  the  same  by  the  exercise  of  said  degree  of 
care  in  time  to  have  repaired  said  track  and  prevented  such  in- 
juries to  plaintiff,  if  any,  then  defendant  was  negligent  in  said 
particular. 

"(3)  The  court  instructs  you  that  the  defense  of  contributory 
negligence,  which  is  set  up  and  charged  by  the  defendant  in  this 
iction,  is  an  affirmative  defense  which  must  appear  from  the 
evidence,  and  that  you  cannot  find  a  verdict  against  the  plaintiff 
on  this  ground  alone,  unless  it  has  been  shown  in  the  eviilence 
that  the  plaintiff  was  guilty  of  some  negligent  act  or  acts  on  his 
own  part  which  directly  contributed  to  the  injuries  complained 
of.  And  such  negligent  act  or  acts  must  be  such  as  a  reasonably 
prudent  person  would  not  have  been  guilty  of  under  like  circum- 
stances. In  determining  whether  or  not  the  plaintiff  was  guilty 
of  contributory  negligence,  as  herein  defined,  you  will  take  into 
consideration  all  the  facts  and  circumstances  shown  in  the  evi- 
dence, and,  unless  it  has  been  shown  in  the  evidence  that  the 
plaintiff  was  guilty  of  some  act  or  acts  of  negligence  which  a 
reasonably  prudent  person  would  not  have  been  guilty  of  under 
like  circumstances,  and  that  such  act  or  acts  directly  resulted  in 
the  injuries  complained  of,  you  will  not  find  a  verdict  against 
the  plaintiff  upon  the  ground  of  contributory  negligence  alone! 

(4)  You  are  further  instructed  that,  if  you  shall  find  a  verdict 
in  favor  of  the  plaintiff,  you  may  assess  his  damages  at  such  a 
sum,  not  exceeding  $5,000,  as  you  may  believe  from  the  evidence 
will  be  a  fair  and  reasonable  compensation  to  him :  First.  For 
such  pain  of  body  and  mind,  if  any,  as  you  may  believe  from  the 
evidence  that  he  has  already  suffered,  and  such  bodily  pain,  if 
any,  as  you  may  believe  from  the  evidence  he  is  reasonably  cer- 
tain to  suffer  hereafter,  as  a  direct  result  of  the  injuries  com- 
plained of.  Second.  For  such  loss  of  earnings,  if  any,  as  you 
may  believe  from  the  evidence  that  he  has  sustained,  or  is  rea- 
sonably certain  to  sustain  hereafter,  as  a  direct  result  of  the  in- 
juries complained  of.  Third.  For  such  permanent  injuries  to 
plaintiff's  body  if  any,  as  you  may  believe  from  the  evidence  that 
he  has  sustained  as  a  direct  result  of  said  injuries.  Fourth.  For 
such  expenses  for  doctor's  bills,  if  any,  not  exceeding  $100,  as 
you  may  find  from  the  evidence  that  he  has  necessarily  incurred 
and  expended  as  a  result  of  the  injuries  complained  of." 

The  court  gave  said  instructions  numbered  1,  3,  and  4,  but  re- 
fused to  give  2  as  asked,  but  modified  it  by  striking  out  the 
words  "said  high  degree  of  care  and  caution,"  and  inserting,  in 
their  stead  the  words  "ordinary  care,"  and  by  detaching  and 
eliminating  therefrom  the  following  clauses:  "Or  if  yon  find 
from  the  evidence  that  at  said  time  and  place  the  east  rail  of  said 
track  was  higher  than  the  west  rail  thereof,  and  that  said  in- 
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equality  of  the  rails  caused  the  car  to  lean  or  pitch  over  toward 
the  west  as  it  was  passing  said  point,  and  thereby  endanger  pas- 
sengers on  said  car,  and  that  such  inequality  was  greater  than  a 
very  careful  person  would  have  permitted  under  like  drcum- 
stances,  and  that  defendant  knew  of  said  condition,  or  could 
have  known  the  same  by  the  exercise  of  said  degree  of  care,  in 
time  to  have  repaired  said  track  and  prevented  such  injuries  to 
plaintiff,  if  any,  then  defendant  was  negligent  in  said  particular.** 
The  court  gave  instruction  numbered  2  in  its  modified  form.  To 
which  action  of  the  court  the  plaintiff  duly  excepted. 

The  defendant,  upon  its  part,  prayed  the  court  to  instruct  the 
jury  as  follows: 

"(1)  The  court  instructs  the  jury  that  the  burden  of  proof 
is  on  the  plaintiff  to  prove  to  your  satisfaction  by  the  prepon- 
derance of  the  credible  testimony  that  defendant  was  guilty  of 
negligence  as  submitted  to  you  in  these  instructions,  and  this 
burden  of  proof  continues  and  abides  with  the  plaintiff  through- 
out the  entire  trial;  and,  unless  you  believe  and  find  from  the 
evidence  in  this  case  that  the  plaintiff  has  proven  by  a  prepon- 
derance of  the  credible  testimony  to  your  reasonable  satisfaction 
that  the  defendant  was  guilty  of  negligence  as  defined  in  these 
instructions,  and  that  such  negligence  was  the  proximate  cause 
of  the  injuries  complained  of,  then  your  verdict  must  be  for  the 
defendant.  By  'preponderance  of  the  evidence*  is  meant  the 
greater  weight  of  credible  testimony. 

"(2)  The  court  instructs  the  jury  that  you  are  the  sole  judges 
of  the  credibility  of  the  witnesses  and  the  weight  and  value  to 
be  given  to  their  testimony,  and,  in  determining  what  weight  and 
credit  you  will  give  to  the  testimony  of  any  witness,  you  should 
consider  his  or  her  conduct  and  demeanor  on  the  stand,  his  or  her 
interest  in  the  case  on  trial,  his  or  her  opportunity  to  know  and 
be  informed  as  to  the  facts  on  which  they  undertake  to  give  tes- 
timony, and  their  ability  to  clearly  remember  and  to  clearly  state 
:such  facts,  their  willingness  or  unwillingness  to  testify  to  any 
facts  of  which  you  may  believe  they  have  knowledge. 

"(3)  It  was  the  duty  of  the  plaintiff  to  exercise  ordinary  care 
for  his  own  safety,  and  if  he  failed  to  do  so,  and  such  failure  on 
his  part  directly  contributed  to  the  injuries  complained  of,  then 
he  cannot  recover  in  this  case,  and  your  verdict  will  be  for  the 
•defendant,  even  though  you  may  find  that  the  defendant  was 
also  negligent  as  defined  in  these  instructions.  By  ordinary  care, 
as  used  in  this  instruction,  is  meant  such  care  as  would  be  ex- 
•ercised  by  an  ordinarily  prudent  person  under  like  circumstances. 
"(4)  The  court  instructs  the  jury  that  there  is  no  evidence 
that  the  car  of  defendant  was  run  at  a  negligent  rate  of  speed 
at  the  time  and  place  of  the  accident. 

"(5)   The  court  instructs  the  jury  that  this  case  should  be 
considered  by  you  the  same  as  if  it  was  a  contest  between  two 
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persons  of  equal  standing  in  the  community.  The  fact  that  one 
of  the  parties  is  a  corporation  rhould  not  and  must  not  affect 
your  minds  in  any  way  in  the  consideration  of  the  case.  The 
rights  of  the  parties  should  be  and  must  be  determined  upon  the 
evidence  introduced  and  the  instructions  given  to  the  jury,  which 
are  the  law  and  the  only  law  to  guide  you  in  your  deliberations. 
"(6)  The  court  instructs  the  jury  that  if  you  find  and  believe 
from  the  evidence  that  the  plaintiff  knew  or  by  the  exercise  of 
reasonable  and  ordinary  care  jand  diligence  might  or  could  have 
known,  that  if  he  put  his  arm  out  of  the  window,  or  through  the 
bars  upon  the  side  of  the  car,  there  was  danger  of  his  arm  be- 
ing struck  and  injured  and  that  he  negligently  put  his  arm  out 
of  the  window  or  through  the  bars,  and  was  thereby  struck  and 
injured,  then  your  verdict  will  be  for  the  defendant. 

"(7)  The  court  instructs  the  jury  that,  unless  you  find  and 
believe  from  the  evidence  that  the  plaintiff  has  proven  by  a  pre- 
ponderance of  the  testimony  to  your  satisfaction  that  he  was 
struck  by  a  cross-beam  on  the  west  side  of  the  viaduct  about  80 
feet  south  of  the  north  end  thereof  while  riding  south  upon  de- 
fendant's car,  your  verdict  must  be  for  the  defendant. 

"(8)  If  you  find  from  the  evidence  that  plaintiff  was  injured 
<ffl  a  north-bound  car  and  on  the  east  side  of  the  viaduct,  and 
not  on  a  south-bound  car  on  the  west  side  of  the  viaduct,  your 
verdict  will  be  for  defendant." 

The  court,  over  the  objections  of  plaintiff's  counsel,  gave  to 
the  jury  the  foregoing  instructions.  To  which  action  of  the 
<^ourt  in  giving  same  the  plaintiff  at  the  time  duly  excepted. 

The  errors  assigned  by  counsel  for  appellant  relate  to  the  ad- 
mission and  rejection  of  testimony,  and  to  the  giving  and  re- 
fusing instructions.  We  will  mention  such  parts  of  the  evidence 
^d  such  of  the  instructions  during  the  course:  of  the  opinion  as 
may  be  necessary  for  a  proper,  determination  of  the  questions 
ptescnted  for  our  consideration. 

Theoph  L.  Carns,  for  appellant. 
Jno,  H,  Lucas,  for  respondent. 

Woodson,  J.  (after  stating  the  facts  as  above).  1.  We  will 
first  consider  the  errors  assigned  regarding  the  rulings  of  the 
<^urt  as  to  the  rejection  of  testimony  offered  by  the  appellant 
Appellant  offered  the  testimony  of  some  two  or  three  witnesses 
who  had  observed  and  measured  with  a  yardstick  or  straight 
edge  and  a  tape  line  the  tracks  of  respondent  just  opposite  the 
cross-beam  mentioned  in  the  evidence,  to  the  effect  that  the 
top  surface  of  the  east  rail  of  the  west  track  was  one  inch  higher 
than  the  west  rail  thereof.  This  evidence  was  offered  fbr  the 
purpose  of  proving  that,  when  the  car  passed  the  cross-beam 
in  rapid  motion,  it  was  thereby  caused  to  lurch  or  pitch  to  the 
westward  until  the  line  of  the  car  passed  so  near  to  said  beam 
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as  to  throw  appellant's  arm  against  the  same,  and  thereby  in- 
flicted the  injury  complained  of.  This  evidence  was  by  the  court 
excluded,  for  the  reasons  that  it  was  not  shown  that  the  wit- 
nesses who  took  the  measurements  were  experts  in  such  mat- 
ters, and  because  it  was  not  shown  that  the  measurements  were 
made  with  the  assistance  of  a  spirit  level.  The  exclusion  of  that 
evidence  was  clearly  erroneous,  as  will  appear  by  reading  the 
following  authorities:  17  Cyc.  102,  104;  Eyerman  v,  Sheehan» 
52  Mo.  221 ;  Heman  Construction  Co.  v.  O'Brien,  81  Mo.  App. 
639;  McPherson  v.  Railroad,  97  Mo.  253,  10  S.  W.  846;  Charl- 
ton V,  Railway,  200  Mo.  413,  98  S.  W.  529;  Hovey  v.  Sawyer, 
5  Allen  (Mass.)  554;  Eastman  v.  Amoskeag,  etc.,  44  N.  H. 
143,  82  Am.  Dec.  201 ;  Vermillion  v.  City  of  Vermillion,  6  S. 
D.  466,  61  N.  W.  802 ;  Morrisette  v.  Railway,  76  Vt.  267,  56  AU. 
1102;  Posachane  Water  Co.  v.  Standart,  97  Cal.  476,  32  Pac. 
532;  Galveston,  etc.,  Ry.  v.  Ford,  22  Tex.  Civ.  App.  131,  54 
S.  W.  37 ;  Olson  v,  Oregon  Short  Line,  24  Utah,  460,  68  Pac. 
148;  Lightfoot  v.  Traction  Co.,  123  Wis.  479,  102  N.  W.  30.  ^ 
The  rule  respecting  measurements  is  stated  as  follows  in  17 
Cyc.  p.  102:  "An  observer  may  state  his  estimate  of  size, 
including  height,  depth,  breadth,  thickness,  and  width,  and  any 
change  in  those  or  other  dimensions.  The  statement  is  merely 
one  of  fact  as  to  which  any  person  who  has  applied  the  meas- 
urements may  testify,  with  weight  proportionate  to  his  age  and 
experience."  And  on  page  104  of  same  volume  it  is  said: 
"In  the  absence  of  adequate  measurements,  any  person  of  ade- 
quate knowledge  and  judgment  may  state  the  grade  of  a  ditch» 
of  a  hill,  or  a  railroad  track."  In  5  Allen,  554,  the  Supreme 
Court  of  Massachusetts  said:  "As  to  where  the  highest  point 
of  a  hill  is,  is  a  question  upon  which  one  man  could  not  have 
any  more  or  better  means  of  forming  an  opinion  than  any  other 
person  of  ordinary  intelligence ;  and  it  is  not  a  question  for  ex- 
pert testimony."  In  Eastman  v.  Amoskeag,  44  N.  H.  143,  82 
Am.  Dec.  201,  the  Supreme  Court  said:  "In  questions  relating 
to  heights  and  distances,  and  as  to  the  number,  quantity,  and 
dimensions  of  things,  a  witness  may'  not  be  able  to  testify  with- 
out an  implied  expression  of  opinion;  but  this  is  no  objection 
to  the  testimony  upon  such  points  and  subjects."  It  has  also 
been  held  competent  for  a  witness  to  testify  as  to  the  height 
to  which  a  stream  of  water  was  thrown,  when  his  only  criterion 
was  the  height  of  a  house  nearby,  and  he  did  not  know  the 
height  of  the  house  (Vermillion  v.  Vermillion,  6  S.  D.  466,  61 
N.  W.  802),  and  for  a  witness  to  testify  as  to  the  size  of  a 
lantern  simply  upon  inspection  (Morrisette  v.  Railway,  76  Vt. 
267,  56  Atl.  1102).  So  also  held  competent  for  a  witness  to 
testify  that  the  grade  of  a  ditch  was  not  more  than  five  feet 
to  the  mile.  Here  the  appellant  contended  that,  since  the  grade 
was  a  m.itter  susceptible  to  exact  measurement,  the  judgment 
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of  the  witness  was  not  competent.  But  the  court  held  otherwise, 
and  stated  that,  although  this  evidence  might  be  overcome  by 
a  showing  of  the  exact  measurements,  still  the  evidence  was 
competent.  Posachane  Water  Co.  v,  Standart,  97  Cal.  476,  32 
Pac.  532.  It  has  been  held  competent  for  a  witness  to  testify 
that  there  was  a  sharp  curve  and  a  sharp  grade  on  the  railroad 
at  the  point  of  accident.  Galveston,  etc.,  Ry^  v.  Ford,  22  Tex. 
Civ.  App.  131,  54  S.  W.  i7  ]  Olson  v,  Oregon  Short  Line,  24 
Utah,  460,  68  Pac.  148.  It  is  competent  for  a  witness  to  esti- 
mate the  height  of  a  wood  wagon.  Lightfoot  v.  Traction  Co., 
123  Wis.  479,  102  N.  W.  30.  In  this  state  a  witness  was  per- 
mitted to  give  his  estimate  of  the  depth,  or  thickness,  of  broken 
stone.  And  the  court  further  held  that  the  witness  might  add 
his  opinion  under  certain  circumstances.  Eyerman  v.  Sheehan, 
52  Mo.  221.  This  court  also  held  that  it  was  competent  for  a 
witness  to  give  his  estimate  of  the  distance  of  a  crane  from  a 
passing  train  from  his  observation  alone.  Charlton  v.  Railway, 
200  Mo.  413,  98  S.  W.  529. 

Counsel  for  respondent  do  not  contend  said  evidence  was  not 
competent;  but  their  insistence  is  that  said  evidence  was  m 
fact  admitted  by  the  court,  and  not  excluded,  as  contended  for 
by  counsel  for  appellant.  By  reading  page  56  of  the  abstract 
of  the  record,  it  will  be  seen  that  witness  Cams  testified  as 
follows:  "The  east  track  was  about  an  inch  higher  than  the 
west  track  at  that  point.  The  east  rail  of  the  west  track  was 
about  an  inch  higher  than  the  west  rail  at  that  point,  and,  when 
Mr.  Gardner  and  Mr.  Gilley  went  over  it,  the  track  was  in  the 
same  condition  that  it  was  when  I  first  went  there."  And  on 
page  59  appellant  testified :  "Well,  we  measured  the  east  track, 
and  we  found  it  about  an  inch  higher  than  the  west  one;  that 
is,  on  the  curve."  While  the  record  shows  that  Cams  and  ap- 
pellant made  the  foregoing  statements  accredited  to  them,  yet 
the  ruling  of  the  court  is  not  clear  and  definite  upon  their  ad- 
mission until  we  reach  the  ruling  of  the  court  upon  the  ad- 
mission of  the  testimony  of  the  witness  Bullock.  On  pages 
109  and  110  of  the  abstract  the  following  occurred:  "Q.  State 
to  the  jury  what  was  the  condition  of  the  track  over  the  viaduct, 
Mr.  Bullock,  with  reference  to  its  being  either  rail  level  with  the 
other  along  the  other  side.  A.  The  track  was  perfectly  level. 
Mr.  Cams :  I  object  to  that  question  until  it  is  shown  that  the 
witness  had  knowledge  of  that  particular  time.  The  Court: 
Yes;  and  unless  he  put  a  level  to  it.  Mr.  Loomis:  The  other 
j^entlemen  did  not.  The  Court:  I  held  it  was  no  evidence. 
There  is  no  issue  on  that."  This  ruling  of  the  court  made 
definite  and  certain  that  which  was  before  indefinite  and  un- 
certain. The  rulings  of  the  court  should  always  be  unequivocal 
and  so  definite  in  character  as  to  leave  no  room  for  doubt  in 
the  minds  of  the  jury  as  to  what  evidence  is  admitted  and  as  to 
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what  is  excluded.  Without  the  jurors  know  positively  what  evi- 
dence is  to  be  considered  by  them,  they  are  in  no  position  to 
properly  consider  the  case,' or  to  return  an  intelligent  verdict 
Even  without  the  last  ruling  of  the  court,  its  previous  ruKngs 
were  so  indefinite  and  uncertain  as  to  afford  just  grounds  for 
complaint  on  the  part  of  appellant;  and,  with  the  last  added, 
there  can  be  no  doubt  but  what  the  effect  thereof  was  to  exclude 
all  the  evidence  which  tended  to  show  the  rails  of  the  track 
were  uneven  at  the  place  of  the  accident.  This  is  also  made 
clear  by  the  action  of  the  court  in  striking  out  of  appellant's 
second  instruction  all  reference  to  his  right  to  a  recovery  on 
account  of  the  uneven  condition  of  the  rails.  This  instruction 
will  receive  further  consideration  presently.  The  exclusion  of 
this  evidence  was  error.  The  exclusion  of  that  evidence  virtually 
took  from  the  jury  the  charge  of  negligence  regarding  the  throw- 
ing of  appellant  against  the  eross-beam. 

2.  Counsel  for  appellant  also  complains  of  the  action  of  the 
court  for  excluding  various  offers  of  testimony;  but  by  an  ex- 
amination of  the  motion  for  a  new  trial,  as  suggested  by  counsel 
for  respondent,  we  find  that  none  of  those  rulings  was  assigned 
as  a  ground  for  a  new  trial.  This  court  will  not  reverse  a  judg- 
ment of  the  trial  court  for  error  which  was  not  called  to  its 
attention  in  the  motion  for  a  new  trial.  Coffey  v,  Carthage, 
200  Mo.,  loc.  cit.  629,  98  S.  W.  562 ;  State  v.  Miles,  199  Mo. 
530,  98  S.  W.  25;  State  ex  rel.  v.  Trust  Co.,  209  Mo.,  loc 
cit.  494,  108  S.  W.  97. 

3.  Certain  remarks  of  the  judge  made  during  the  progress 
of  the  trial,  in  the  presence  and  hearing  of  the  jury,  in  the 
nature  of  comments  upon  the  evidence  and  mild  criticisms  of 
counsel  for  appellant,  constitute  the  basis  of  this  complaint 
Whatever  merit  there  might  have  been  in  this  assignment  ap- 
pellant is  in  no  position  to  complain,  for  the  reason  that  the 
attention  of  the  court  was  not  called  to  those  matters  in  the 
motion  for  a  new  trial.  See  authorities  cited  under  the  preced- 
ing paragraph. 

4.  The  same  is  true  with  regard  to  the  objection  lodged 
against  the  testimony  of  the  witness  Ithry  Fitzhugh  giving  his 
opinion  as  to  appellant's  condition  at  the  time  the  injury  was 
inflicted.  The  motion  for  a  new  trial  did  not  call  the  attention 
of  the  court  to  this  alleged  error ;  consequently  the  court  had  no 
opportunity  to  correct  its  ruling  regarding  the  admission  of  that 
testimony. 

5.  Over  the  objection  of  counsel  for  appellant,  the  court  ad- 
mitted in  evidence  the  following  written  report  of  the  injury, 
made  by  Joseph  Floerke,  motorman,  who  was  in  charge  of  the 
car  which  injured  appellant: 

Office  of  Metropolitan  Street  Railway  Company.  Kansas  City  E/*- 
vated  Railway  Company,  621  Temple  Block,  Kansas  City,  Missouri, 
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ft-20,  1904.  No.  49656.  Mr.  Jas.  Floerke,  1512  North  19,  Ks.;  Your 
name  having  been  returned  to  us  by  a  conductor  as  one  of  the  sev- 
eral witnesses  to  an  accident  which  is  said  to  have  occurred  on  our 
line  at  7th  and  Kansas— 4:30  p.  m.  June  19,  we  therefore  ask  you,  as 
a  favor,  to  answer  the  following  questions,  in  order  to  have  as  com- 
plete an  account  as  can  be  obtained. 

Respectfully, 

Bernard  Corrigan,  President. 
Questions.  Answers. 

What  is  your  full  name?  Joseph    Floerke. 

Address?  1999  Dora  Ave.  K.  C.  Mo. 

Occupation?  Junk  dealer. 

Did  you  see  the  accident? 

Give  date  and  name.  June  19th,  4:30  p.  m. 

Where  did  it  occur?  7th  St  Wydock,  K.  C.  Ks. 

Where  were   you    when   the   acci- 
dent took  place?  In  front  platform. 
Was  the  train  in  motion?                     Yes. 

Was  the  bell  ringing?  Not  necessary  at  the  point. 

Do  you   know    any   one   else    that 

saw  the  accident?  No. 

If  so,  give  name  and  address. 
Who  in  your  opinion  is  to  blame 

for  the  accident?  The  injured  man. 

Please  give  full  account  of  the  ac-  I  have  seen  the  man  leaning  or 
cident  as  w^itnessed  by  you,  resting  white  his  arm  in  ral- 
shovnng  no  favor  to  either  side.         ing   or   window   protachen    on 

car  and  the  first  post  came  in 
contact  and  the  man  got  sick. 
Date,  June  19,  1904. 

Joseph  Floerke.     [Signature.] 
Address:     1999   Dora  avenue,   Kansas  City,   Missouri. 

It  was  slated  by  the  court  that  this  report  was  admitted  for 
the  purpose  of  showing  the  date  of  the  injury.  Clearly  the  ad- 
mission of  this  report  was  erroneous.  There  was  no  dispute  as 
to  the  date  of  the  injury.  The  petition  stated  that  it  occurred 
ot\  June  19,  1904,  and  all  of  the  evidence  bearing  upon  that  point 
which  was  introduced  by  both  appellant  and  respondent  showed 
the  injury  occurred  upon  that  date.  If  the  date  of  the  injury 
had  been  in  dispute,  then  the  motorman  could  have  refreshed 
his  memory  from  the  report,  but  the  report  itself  was  not  com- 
P^^tent,  and  should  have  been  excluded.  By  its  admission  the 
jury  was  permitted  to  hear  read  the  ex  parte  account  of  the  in- 
i^iy  made  by  the  motorman,  not  under  oath,  nor  was  he  cross- 
examined  by  any  one  on  behalf  of  appellant.  That  evidence  was 
highly  prejudicial  to  him,  and  should  have  been  excluded.  Sharp 
^.  Railway  Co.,  213  Mo.  517,  111  S.  W.  1154.  But,  not  with- 
standing this  error  was  committed,  we  cannot  reverse  the  judg- 
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ment  therefor,  for  the  reason  that  appellant  did  not  complain 
of  that  error  in  his  motion  for  a  new  trial.  Consequently  he 
cannot  avail  himself  of  it.    Coffey  v.  Carthage,  supra. 

6.  The  action  of  the  court  in  refusing  to  give  for  appellant 
instruction  numbered  2,  as  asked  by  him,  and  in  modifying  it, 
and  giving  it  in  said  modified  form,  is  complained  of  as  error 
by  counsel  for  appellant.  There  are  two  errors  assigned  to  that 
ruling. 

It  is  first  insisted  that  it  was  the  duty  of  the  respondent  to 
use  and  exercise  that  high  degree  of  care,  caution,  and  foresight 
for  the  safety  of  the  appellant  that  a  very  careful  and  prudent 
person  would  have  used  and  exercised  under  like  circumstances. 
And  that  the  court  should  have  told  the  jury  that  if  they  be- 
lieved said  cross-beam  was  placed  nearer  to  the  track  in  question 
than  a  very  careful  and  prudent  person  would  have  permitted 
under   like   circumstances,   and   that   respondent   knew  of  said 
condition  cf  said  cross-beam,  or,  by  the  exercise  of  said  high 
degree  of  care  and  caution  might  have  known  the  same  in  time 
to  have  changed  it  and  thereby  prevented  the  injury,  and  that 
it   failed  to  do  so,  then  appellant  was  entitled  to  a  recovery. 
This  is  clearly  the  law  of  this  state,  as  has  been  held  by  this 
court  in  scores  of  cases.     Lemon  v.  Chanslor,  68  Mo.  340,  30 
Am.  Rep.  799.    This  cross-beam  was  bolted  to  one  of  the  poles 
which  supported  the  wire  which  supplied  the  feed  wire  which 
furnished  the  electricity  for  the  trolley  wire.     The  pole,  cross- 
beam, and  wire  were  all  necessary  parts  of  the  equipment  fur- 
nished and  used  in  furnishing  the  motive  power  for  the  cars. 
And  the  law  imposed  the  same  degree  of  care  upon  respondent 
in  providing  and  furnishing  that  equipment  as  it  did  in  furnish- 
ing safe  cars  in  which  passengers  were  to  ride.     In  discussing 
this  question,  this  court  in  the  case  of  Och  v.  M.,  K.  &  T.  Ry. 
Co.,  130  Mo.,  loc.  cit.    51,  31  S.  W.  968,  36  L.  R.  A.  442,  said: 
"While  carriers  of  passengers  are  not  insurers  of  their  safet). 
and  are  not  responsible  when  all  reasonable  care,  skill,  and  dili- 
gence,  prudence,  and   foresight   have   been  employed,  the  law 
imposes  upon  them  the  utmost  care  and  skill  in  selecting  and 
furnishing  safe  means  of  transportation,'  and   to   that  end  to 
provide  safe  coaches  and  appliances,  necessary  for  that  purpose, 
including  every  part  and   parcel  thereof,  which   very  prudent 
men  would  exercise  under   like  circumstances,   and,  when  the 
injury  to  the  plain  was  shown  to  have  been  occasioned  by  the 
falling  upon  her  head  of  a  ventilating  window  from  the  coach 
in  which  she  was  riding,  then  it  developed  upon  the  defendant 
to  show  by  a  preponderance  of  the  evidence  that  the  injury  was 
caused  by  something  not  under  its  control,  and  not  from  any 
fault,  want  of  care,  or  watchfulness  upon  its  part.     The  same 
degree  of  care  was  required  of  defendant  as  to  all  parts  and  all 
kinds  of  its  property  used  in  the  transportation  of  its  passengers 
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as  compared  with  liability  to  cause  injury  to  them.  The  same 
rule  applies  when  the  injury  is  caused  by  the  want  of  diligence 
or  care  by  those  employed  by  the  carrier.  In  Meier  v.  Railroad, 
64  Pa.  225,  3  Am.  Rep.  581,  it  was  said:  'Prima  facie,  where 
a  passenger,  being  carried  on  a  train,  is  injured  without  fault 
of  his  own,  there  is  a  legal  presumption  of  negligence,  casting 
upon  the  carrier  the  onus  of  disproving  it.'  *  *  *  This  is 
the  rule  when  the  injury  is  caused  by  a  defect  in  the  road,  cars, 
machinery,  or  by  a  want  of  diligence  or  care  in  those  employed, 
or  by  any  other  thing  which  the  company  can  or  ought  to  con- 
trol as  a  part  of  its  duty,  to  carry  the  passengers  safely ;  but  this 
rule  of  evidence  is  not  conclusive."  See,  also,  Clark  v.  Railroad, 
127  Mo.  197,  29  S.  W.  1013;  Dougherty  v.  Railroad,  81  Mo. 
325,  51  Am.  Rep.  239.  The  refusal  of  the  court  to  give  appel- 
lant's instruction  which  so  declared  the  law  was  error.  But 
counsel  for  respondent  insists  that  the  court  so  instructed  the 
jury.  In  a  sense  that  is  true,  but  it  is  also  true  that  in  the  same 
instruction  at  another  place  the  court  told  the  jury  that  respondent 
was  only  required  to  use  ordinary  care  in  that  regard.  So  the 
most  that  can  be  said  of  this  instruction  is  that  the  two  clauses 
mentioned  are  inconsistent  with  and  contradictory  of  each  other. 
Such  an  instruction  is  erroneous.  The  jury  had  no  means  of 
knowing  which  of  the  two  properly  declared  the  law  of  the  case, 
and  we  have  no  means  of  knowing  which  of  the  two  the  jury 
did  follow. 

And  the  second  error  urged  against  the  ruling  of  the  court 
relates  to  its  action  in  striking  therefrom  the  paragraph  sub- 
mitting to  the  jury  the  question  of  respondent's  negligence  in 
constructing  and  maintaining  the  east  rail  of  the  track  in  ques- 
tion higher  than  the  west  rail  thereof,  and  that,  in  consequence 
thereof,  the  car  was  caused  to  lurch  or  pitch  so  near  to  the  cross- 
beam as  to  injure  appellant's  arm.  The  evidence  which  tended  to 
prove  those  facts  should  have  been  admitted,  as  before  stated, 
Md  this  clause  of  this  instruction  should  have  been  g^ven,  sub- 
mitting that  question  to  the  jury.  This  question  came  before 
this  court  in  the  case  of  Gage  v,  St.  Louis  Transit  Co.,  211  Mo. 
139,  156,  109  S.  W.  13,  18.  This  language  was  there  used: 
"Plaintiff  complains  of  the  action  of  the  court  in  refusing  to 
permit  her  to  prove  that  street  cars  while  in  motion  will  rock 
^nd  sway  from  side  to  side  on  account  of  the  inequalities  of  the 
track.  We  are  of  the  opinion  that  said  ruling  was  not  error, 
fcr  the  reason  that  it  is  common  knowledge  that  a  car  being  pro- 
Polled  by  steam  or  electricity  over  a  railroad  track  will  be 
s*^ayed  by  inequalities  of  the  track.  Geitz  v.  Railroad,  72  Wis. 
^07,  39  N.  W.  866;  Railroad  v.  Smith,  25  App.  D.  C,  loc.  cit. 
2/1  (5  L.  R  A.  [N.  S.]  274).  The  juror's  knowledge  of  those 
tacts  is  equal  to  that  of  any  witness  who  might  testify  upon  fhe 
subject.    The  swaying  of  the  car  is  caused  by  the  operation  of 
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the  law  of  gravity  and  the  mechanical  forces  used  in  propelling 
the  car.  When  a  wheel  of  the  car  comes  to  a  low  place  on  the 
rail,  the  law  of  gravity  carries  it  to  the  lowest  point,  and  the 
mechanical  forces  operating  upon  the  car  in  turn,  raise  it  to 
the  highest  point  of  the  rail.  This  motion  of  the  car  will  cause 
the  car  to  rock  from  side  to  side  where  there  are  inequalities  in 
the  surface  of  the  two  rails;  and  if  there  are  no  inequalities, 
but  both  rails  are  depressed  alike,  then  the  motion  of  the  car 
will  be  from  end  to  end,  and  not  from  side  to  side.  All  men 
of  ordinary  intelligence  and  observation  know  those  facts;  and 
the  testimony  of  witnesses  explaining  those  motions  and  their 
causes  would  shed  no  additional  light  upon  the  question.  It  is 
proper,  however,  to  show  whether  or  not  the  surface  of  the 
rails  and  tracks  at  the  point  of  the  injury  were  even  or  uneven 
at  the  time  of  the  accident." 

We  are  therefore  of  the  opinion  that  the  court  erred  in  ex- 
cluding said  evidence  and  in  refusing  appellant's  second  instnic- 
tion  as  asked;  and  also  in  modifying  it  and  giving  it  in  its 
modified  form. 

7.  Instructions  numbered  1  and  7,  given  on  behalf  of  respond- 
ent, are  complained  of  by  counsel  for  appellant.  They,  in  effect* 
told  the  jury  that  the  burden  of  proof  was  upon  appellant  ta 
prove  his  case,  and  that  said  burden  continued  with  him 
throughout  the  case.  Appellant  invokes  the  doctrine  that  a  pas- 
senger makes  out  a  prima  facie  case  of  damages  against  a  com- 
mon carrier  for  personal  injuries  when  he  shows  that  he  was 
injured  by  a  collision  and  was  himself  free  from  negligence 
Olsen  V.  Citizens'  Ry.  Co.,  152  Mo.  426,  54  S.  W.  470:  Orcutt 
V.  Century  Building  Co.,  214  Mo.  35,  112  S.  W.  532.  This  rule 
only  applies  where  the  petition  charges  negligence  in  general 
terms,  and  does  not  apply  where  it  specificially  pleads  the  negli- 
gent acts  which  caused  the  injury,  as  the  petition  in  this  case 
does.  Beave  v.  Transit  Co.,  212  Mo.  331,  111  S.  W.  52;  Klebe 
V.  Distilling  Co.,  207  Mo.  480,  105  S.  W.  1057,  13  T..  R.  A.  (X. 
S.)  140;  Kirkpatrick  v.  Metropolitan  St.  Ry.  Co.,  211  Mo.  68, 
109  S.  W.  682.  We  therefore  hold  under  the  pleadings  in  this 
case  there  was  no  error  in  giving  the  instructions  complained  of. 

8.  It  is  the  next  insistence  of  counsel  for  appellant  that  the 
court  erred  in  submitting  to  the  jury  the  question  of  contribu- 
tory negligence.  It  is  first  claimed  the  court  erred  in  that 
regard  for  the  reason  that  contributory  negligence  was  not 
pleaded.  Counsel  is  in  error  in  this.  The  answer  pleads  con- 
tributory negligence  in  general  terms,  which,  like  a  plea  of  neg- 
ligence in  general  terms,  is  good  after  verdict.  The  second 
contention  is  that  there  was  no  evidence  which  tended  to  show 
appellant  was  guilty  of  contributory  negligence.  Counsel  is 
also  in  error  in  this  matter.  The  evidence  tended  to  show  that 
appellant   was   riding   with    a   portion   of    his   arm   protruding 
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through  the  car  window.  This  alone  was  sufficient  to  justify 
the  court  in  submitting  to  the  jury  the  question  of  contributory 
negligence.  Gage  v.  St.  Louis  Transit  Co.,  211  Mo.  139,  109  S. 
W.  13,  There  was  no  error  in  submitting  the  question  of  ap- 
pellant's contributory  negligence  to  the  jury.  But  the  court 
should  not  have  told  the  jury  that  such  act  constituted  negligence 
per  se,  and  would  prevent  a  recovery.  Gage  v.  St.  Louis  Transit 
Co.,  supra;  Murphy  v.  Railway,  115  Mo.  Ill,  21  S.  W.  862; 
Seymour  v.  Citizens'  Ry.  Co.,  114  Mo.  266,  21  S.  W.  739. 

9.  The  final  insistence  of  counsel  for  appellant  is  that  in- 
structions numbered  7  and  8  given  by  the  court  on  behalf  of 
appellant  are  erroneous.  They,  in  effect,  told  the  jury  that, 
if  unless  they  found  from  the  evidence  that  appellant  was 
struck  by  a  cross-beam  on  the  west  side  of  the  viaduct  about 
80  feet  south  of  the  north  end  thereof  while  he  was  riding 
south  upon  one  of  respondent's  cars,  then  their  verdict  should 
be  for  respondent.  The  petition  charged  and  appellant's  evi- 
dence showed  that  he  was  injured  on  a  south-bound  car  and 
on  the  west  side  of  the  viaduct ;  while  the  evidence  of  respond- 
ent tended  to  show  that  he  was  injured  on  a  north-bound  car 
and  on  the  east  side  of  the  viaduct.  Appellant  contends  that, 
if  it  be  conceded  the  respondent's  version  of  the  facts  was  true, 
still  that  was  not  such  a  total  departure  between  the  allegations 
of  the  petition  and  the  proof  as  would  prevent  a  recovery,  but 
was  simply  a  variance  which  was  not  fatal  to  a  recovery.  We 
are  unwilling  to  lend  our  assent  to  this  insistence,  but  are  in 
full  accord  with  the  following  views  expressed  by  counsel  for 
respondent  upon  that  subject.  "It  was  charged  that  a  certain 
combination  of  circumstances  produced  the  injury.  These  were : 
A  cross-beam  placed  too  close  to  the  west  track,  about  80  feet 
south  of  the  north  end  of  the  viaduct ;  that  the  east  rail  of  the 
west  track,  at  that  particular  point,  was  an  inch  higher  than  its 
mate;  that  this  car  was  run  over  this  spot  at  an  excessive  rate 
of  speed,  which  caused  the  car  to  lurch  or  lean  toward  this 
cross-beam,  and  the  injury  was  thus  produced.  Plaintiff  can 
only  recover  by  proving  that  he  was  hurt  by  some  one  or  all  of 
these  acts.  No  law  is  better  settled  than  this."  There  is  no 
pretense  that  these  same  conditions  existed  at  the  place  where 
resportdent's  evidence  showed  the  injury  occurred;  but  concede 
that  the  same  condition  did  exist.  Still  they  were  not  the  same 
as  those  charged  in  the  petition,  and  which  appellant's  evidence 
showed  did  exist  in  fact,  and  which  caused  the  injury. 
"The  very  act  of  negligence  alleged  must  be  proven,  if  a  specified 
act  is  alleged."  Spiro  v.  Transit  Co.,  102  Mo.  App.  261,  76  S. 
W.  684;  McCarty  v.  Hotel  Co.,  144  Mo.  397,  46  S.  W.  172; 
Fuchs  V,  St.  Louis,  167  Mo.  620,  67  S.  W.  610,  57  L.  R.  A.  136; 
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Hite  v.  Railroad,  130  Mo.  132,  31  S.  W.  262,  32  S.  W.  33, 51 
Am.  St.  Rq).  555.    The  court  properly  gave  said  instrucdoDS. 

The  judgment  is  reversed  for  the  errors  before  pointed  out, 
and  the  cause  is  remanded  to  the  circuit  court  for  a  new  trial. 
All  concur. 


Taber  v.  Seaboard  Air  Line  Ry. 

(Supreme  Court  of  South  Carolina,  Nov.  26,  1909.) 

[66  S.  E.  Rep.  292.] 

Appeal  and  Error — Determination  of  Cause — Proceedings  in  Trial 
Court.— Under  Sup.  Ct.  Rule  27  (56  S.  E.  v),  providing  that  when  an 
appeal  is  sustained  on  the  ground  that  a  nonsuit  should  have  been 
granted  for  want  of  evidence,  the  reversal  shall  have  the  effect  of  a 
nonsuit  or  directed  verdict,  the  reversal  for  failure  to  grant  a  nonsuit 
as  to  punitive  damages  requires  the  trial  court,  on  remand,  to  elimi- 
nate the  issues  as  to  such  damages. 

Appeal  and  Error— Determination  of  Cause — Law  of  Case.— Where 
the  decision  on  review  was  that  the  refusal  to  grant  a  general  non- 
suit was  proper  because  there  was  some  evidence  to  sustain  the  ac- 
tion, it  is  error  to  grant  a  nonsuit  on  the  second  trial;  the  evidence 
being  substantially  the  same. 

Carriers— Delay  of  Passenger— Negligence— Question  for  Jury.*— 
Where  there  is  evidence  that  a  passenger  was  delayed  8  or  10  honrs, 
and  because  thereof  incurred  an  extra  expense  of  $2.50,  the  question 
of  negligence  should  be  submitted  to  the  jury. 

Carriers— Duty  to  Run  Cars  on  Schedule  Time.*— It  is  ordinarily 
the  duty  of  the  carrier  to  run  its  trains  on  schedule  time,  and  pnake 
advertised  connections,  and  it  is  liable  for  injuries  resulting  from  a 
negligent  failure  to  do  so. 

Carriers — Negligence — Burden  of  Proof.f — Where  a  carrier  has 
failed  to  make  its  schedule  time  to  the  injury  of  a  passenger,  a  pre- 
sumption of  negligence  arises,  and  the  burden  is  on  the  carrier  to 
show  that  such  failure  was  not  due  to  its  negligence. 

Carriers^Liability  for  Acts  of  Pullman  Car  Porter4— -A  railroad 
company  may  be  liable  for  the  acts  of  a  Pullman  car  porter,  if  such 
acts  affect  the  safe  and  comfortable  transportation  due  a  passenger 
under  his  contract  with  the  company. 

♦See  extensive  note,  33  R.  R.  R.  636,  56  Am.  &  Eng.  R.  Cas.,  N.  S^» 
636. 

tSee  generally  extensive  note,  31  R.  R.  R.  697,  54  Am.  &  Eng.  R* 
Cas.,  N.  S.,  697. 

tSec  third  foot-note  of  Campbell  v.  Seaboard  A.  L.  Ry.  (S.  Car.)# 
33  R.  R.  R.  230,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  230. 
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Appeal  from  Common  Pleas  Circuit  Court  \of  Barnwell 
County;  Geo.  W.  Gage,  Judge. 

Action  by  Louisa  B.  Taber  against  the  Seaboard  Air  Line 
Railway.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Reversed. 

Frank  G.  Tompkins  and  Edgar  M.  Tompkins,  for  appellant. 
Lyles  &  Lyles  and  £.  L.  Craig,  for  respondent. 

Jones,  C.  J.  This  is  an  appeal  from  a  judgment  of  nonsuit. 
The  nature  of  the  action  and  the  general  facts  will  fully  appear 
by  reference  to  the  decision  on  the  former  appeal.  81  S.  C. 
317,  62  S.  E.  311.  On  that  appeal  the  court  reversed  the  judg- 
ment of  the  circuit  court  in  favor  of  plaintiff,  on  the  ground 
that  there  was  no  evidence  of  any  willful  breach  of  duty  by 
defendant,  and  therefore  the  court  erred  in  not  granting  de- 
fendant's motion  for  nonsuit  as  to  punitive  damages,  and  in  re- 
fusing to  direct  the  jury  not  to  award  such  damages. 

On  the  second  trial  Judge  Gage,  while  admitting  the  testimony 
offered  by  plaintiff,  ruled  that  he  would  instruct  -the  jury  not 
to  award  punitive  damages  because  of  the  decision  in  the  former 
appeal.     This  was  proper  under  rule  27   (56  S.  E.  v)  of  this 
court,  which  provides:     "Whenever  an  appeal  to  this  court  is 
sustained  on  the  ground  that  a  nonsuit  should  have  been  granted 
or  a  verdict  directed  because  of  a  total  failure  of  evidence  or 
because  the  evidence  should  admit  of  but  one  inference,  the  re- 
versal of  the  judgment  shall  have  the  same  effect  as  if  the  non- 
suit had  been  ordered,  or  a  verdict  returned  under  the  direction 
of  the  circuit  judge."     This  rule  was  adopted   December   19, 
1906.    The  action  was  commenced  in  February,  1907;  was  first 
tried  in   December,    1907.      The    former    appeal   was   decided 
September  11,  1908,  and  the  second  trial  had  October  5,  1908, 
previous  to  the  amendment  of  the  rule  adopted  December  12, 
1908,  adding  these  words:     "Provided  that  this  rule  shall  not 
be  applicable  when  the  cause  of  action  was  not  barred  by  the 
statute  of  limitations  at  the  time  said  orders  were  refused  on 
circuit,  but  would  be  barred  at  the  time  they  were  reversed  by 
the  Supreme  Court."    The  case  is  not  affected  by  this  amend- 
ment in  any  event,  as  the  cause  of  action  arose  April  16,  1906. 
But  even  if  the  rule  were  inapplicable  there  was  no  error,  as  the 
testimony  introduced,  and  proposed  to  be  introduced,  was  not 
substantially  different  from  the  testimony  on  the  former  trial, 
which  this  court  held  did  not  tend  to  show  any  willful  breach 
of  duty. 

We  think,  however,  that  the  court  erred  in  granting  a  nonsuit 
^s  to  the  cause  of  action  based  on  negligence.  This  matter  was 
^0  considered  in  the  former  appeal,  and  the  conclusion  reached 
^as  that  there  was  some  evidence  of  negligence  resulting  in 
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some  actual  damage  to  plaintiff,  and  that  there  was  no  error  in 
refusing  nonsuit  as  to  the  cause  of  action  for  negligence.  Ex- 
cept in  one  or  two  particulars  not  controlling,  the  testimony  was 
substantially  the  same  as  in  the  former  trial,  and  the  court  held 
that  this  case  was  one  to  be  submitted  to  the  jury. 

On  the  former  appeal  the  court  considered  that  there  was 
testimony  that  if  the  conductor  had  given  plaintiff  the  informa- 
tion, she  could  have  made  immediate  connection  at  Norlina  wih 
a  train  to  Portsmouth,  as  such  a  train  left  shortly  after  the 
arrival  of  her  train  at  Norlina.  This  matter  was  fully  cleared 
up  by  the  testimony  in  the  second  trial.  The  train  to  Ports- 
mouth left  Norlina  before  the  arrival  of  the  train  bearing 
plaintiff,  which  was  two  hours  late,  and  hence  the  connection  at 
Norlina  was  not  made  until  after  a  delay  of  8  to  10  hours. 

We  are  not  influenced  by  the  suggestion  that  plaintiff,  if 
informed,  might  have  gone  on  to  Petersburg,  and  then  taken  the 
Norfolk  &  Western  line  to  Portsmouth,  as  defendant  had  no 
connection  with  Portsmouth  by  way  of  Petersburg,  and  there  was 
no  evidence  that  plaintiff  could  have  reached  Portsmouth  sooner 
by  way  of  Petersburg,  and  no  evidence  that  she  would  have 
attempted  such  longer  route,  for  which  she  had  no  ticket.  It 
also  clearly  appears  by  plaintiff's  testimony  that  she  incurred  no 
expense  by  reason  of  the  delay  at  Norlina,  as,  excepting  the  de- 
lay itself,  she  had  every  reasonable  attention  extended  to  her  at 
Norlina,  and  no  complaint  is  made  of  any  improper  treatment 
during  the  final  transportation  from  Norlina  to  Portsmouth. 

The  former  decision  eliminates  from  the  case  all  question  as 
to  punitive  damages,  and  all  questions  as  to  damages  claimed  for 
mere  worry  or  mental  anxiety,  or  mental  suffering,  disconnected 
from  bodily  injury,  for  which  the  common  law,  as  administered 
in  this  state,  affords  no  redress. 

There  was  some  testimony  that  the  delay  in  transportation 
helped  to  make  plaintiff  sick,  and  to  cause  a  nervous  breakdo^^Ti. 
In  the  former  opinion  the  court  held  that  if  there  was  a  nervous 
breakdown  as  the  direct  result  of  defendant's  negligence,  for 
such  bodily  suffering  there  should  be  some  compensation.  More- 
over, it  is  not  disputed  that  plaintiff  lost  8  or  10  hours  of  time, 
and  for  which  there  should  be  some  compensation,  if  defend- 
ant's negligence  caused  such  loss  of  time.  Furthermore  it  ap- 
pears that  plaintiff  expended  $2.50  for  Pullman  service  from 
Hamlet  to  Norlina,  which  expenditui^,  in  whole  or  in  part, 
may  not  have  been  necessary  if  plaintiff  had  been  informed  at 
Hamlet,  as  she  should  have  been,  that  her  proper  course,  in 
view  of  the  failure  of  connection,  was  to  stay  over  at  Hamlet. 
rest,  and  wait  for  the  next  connection  No.  38,  the  same  train 
she  took  at  Norlina.  Plaintiff's  case  depends  upon  the  question 
whether  there  was  negligence  on  the  part  of  defendant  in  mak- 
ing the  schedule  connection  at  Hamlet  or  Norlina.     Ordinarily 
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train  84,  upon  which  plaintiff  left  Columbia,  connected  at  Ham- 
.  let  with  train  32,  then  these  trains  consolidated,  and  ran  as  84 
to  Norlina,  where  the  consolidated  train  split,  84  going  to 
Richmond,  and  32  going  to  Portsmouth.  According  to  the  testi- 
mony for  defendant  84  reached  Hamlet  about  one  hour  and  a 
half  late,  having  three  coaches  in  train  more  than  usual,  having 
been  delayed  38  minutes  at  Columbia,  20  minutes  because  Jump- 
ing Gully  trestle  was  on  fire,  9  minutes  at  Camden  handling  an 
unusual  amount  of  baggage,  and  21  minutes  because  the  engine 
failed  to  steam  well  on  account  of  bad  coal.  Because  of  this 
delay,  and  the  further  fact  that  84  and  32  jointly  had  an  equip- 
ment too  heavy  for  one  engine  to  pull,  32  passed  Hamlet  without 
consolidating  with  over  defendant's  line  until  38  came  along 
84,  and  went  on  to  Portsmouth,  making  it  impossible  for  plain- 
tiff to  reach  Portsmouth  next  day.  As  declared  in  the  former 
appeal:  **Mere  representations  as  to  schedules  and  connections 
are  not  to  be  considered  as  guarantees,  still  it  is  ordinarily  the 
duty  of  the  carrier  to  run  its  trains  on  schedule  time  and  make 
the  usual  advertised  connections,  and  it  is  liable  for  any  injury 
directly  resulting  from  any  negligent  failure  to  make  such 
schedule  and  connections."  The  court  further  declared:  "When 
it  is  shown  that  the  carrier  has  failed  to  make  its  schedule  and 
connections,  and  this  results  in  an  injury  to  a  passenger,  a  pre- 
sumption of  negligence  arises,  and  the  burden  is  cast  upon  the 
carrier  to  show  that  such  failure  was  not  due  to  its  negligence. 
MUler  V.  Southern  Ry.,  69  S.  C.  135,  48  S.  E.  99."  The  court 
referred  to  the  explanation  given  of  the  delay,  and  declared  that 
such  explanation  did  not  conclusively  rebut  the  presumption  of 
negligence,  and  we  must  again  so  hold,  as  the  explanation  is 
substantially  the  same  as  in  the  former  trial.  The  38  minutes' 
delay  in  Columbia;  the  fact  that  a  trestle  should  be  allowed  to 
be  on  fire ;  the  use  of  the  bad  coal — were  not  so  conclusively  ex- 
plained as  to  authorize  the  court  to  declare,  as  matter  of  law, 
that  there  was  no  negligence  in  any  of  these  matters  affecting 
the  operation  of  the  train  and  causing  delay.  Mulligan  v.  South- 
ern Ry.  (Nov.  4,  1909)  65  S.  E.  1040. 

It  seems  that  on  the  trial  the  court  and  counsel  misconceived 
the  meaning  of  the  opinion  of  the  court  on  the  former  appeal 
in  the  language  used  in  considering  whether  the  failure  of  the 
Pullman  porter  to  make  up  plaintiff's  berth  was  a  breach  of  the 
defendant's  duty  as  carrier.  This  court  said:  "Conceding  that 
the  porter  was  negligent,  or  even  willfully  disregardful  of  plain- 
tiff's request  in  this  matter,  the  defendant  company  is  not 
liable  in  the  absence  of  evidence  connecting  it  with  the  special 
contract  of  the  Pullman  Company.  The  delict,  if  any,  was  a 
breach  of  duty  by  the  Pullman  Company,  since  it  appertained 
peculiarly  to  the  contract  of  that  company  to  furnish  berth  ac- 
commodations as  distinguished  from  the  defendant's  contract  of 
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safe  and  comfortable  transportation."  As  shown  in  Campbell 
V.  Seaboard  Air  Line  Ry.,"83  S.  C.  452,  65  S.  E.  628,  this  is 
a  sound  and  obvious  distinction,  but  it  affords  no  ground  for 
holding  that  a  railroad  carrier  is  not  liable  for  the  acts  of  Pull- 
man employees  affecting  the  safe  and  comfortable  transportation 
of  a  passenger  under  his  contract  with  the  carrier. 

We  do  not  deem  it  important  or  necessary  to  consider  the  ex- 
ceptions in  detail.  The  foregoing  sufficiently  disposes  of  all 
material  questions. 

The  judgment  of  the  circuit  court  is  reversed. 


Gary  et  al.  v,  Los  Angeles  Ry.  Co. 

(Supreme  Court  of  California,  April  13,  1910.) 

[108  Pac.  Rep.  682.] 

Carriers — Injury  to  Passenger — Starting  Car — Signal  by  Another 
Passenger. — There  was  no  negligence  of  a  street  car  company  in  the 
starting  of  a  car,  throwing  a  passenger  who  was  alighting,  the  start- 
ing signal,  two  bells,  having  been  given,  without  authority,  by  another 
passenger,  neither  the  motorman  nor  conductor  having  any  reason 
to  believe  it  would  be  so  given,  the  motorman  believing  it  was  given 
by  the  conductor,  conductor  instantly  on  hearing  the  signal  calling  to 
the  motorman  not  to  start,  and  the  motorman  then  endeavoring  to 
prevent  the  starting;  the  company,  through  its  motorman  and  con- 
ductor, not  being  required  to  anticipate  and  take  precautions  against 
such  an  unauthorized  signal. 

Carriers — Injury  to  Passenger — Negligence — Pleading  and  Proof.— 
The  only  allegation  of  negligence  in  an  action  for  injury  to  a  pas- 
senger on  a  street  car  being  that,  while  he  was  alighting,  the  car  was 
negligently  started  with  a  jerk,  the  fact  that  the  car  was  crowded,  and 
passengers  were  standing  in  the  aisle,  cannot  be  considered  as  a  mat- 
ter of  negligence,  but  only  as  a  part  of  the  conditions  existing  at  the 
time. 

Negligence — Pleading.* — While  negligence  may  be  charged  in  gen- 
eral terms,  the  particular  act  relied  on  as  negligence  must  be  speci- 
fied. 

Carriers — Injury  to  Passenger — ^Actionable  Negligence— While 
violation  of  Civ.  Code,  §§  2102,  2184,  2185,  providing  that  a  carrier  of 
passengers  must  not  overcrowd  or  overload  his  vehicle,  must  provide 
a  sufficient  number  of  vehicles  to  accommodate  all  passengers  who 
can  be  reasonably  expected  to  require  carriage  at  the  time,  and  must 
provide  every  passenger  with  a  seat,  will  establish  negligence,  it  will 

*FGr  the  authorities  in  this  series  on  the  subject  of  pleading  negli- 
gence, see  second  foot-note  of  Lexington  Ry.  Co.  v.  Britton  (KyJi 
33  R.  R.  R.  237,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  237. 
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not  authorize  recovery  for  injury  to  a  passenger,  while  alighting^ 
from  being  thrown  by  the  starting  of  the  car,  on  the  unauthorized- 
signal  of  another  passenger;  it  not  being  shown  to  have  any  direqt. 
and  causal  connection  with  the  injury. 

Carriers — Duty  of  Conductor — ^Instnictiona. — The  collection  of 
fares  being  part  of  the  duty  of  the  conductor  of  a  street  car,  though 
it  is  equally  his  duty  to  look  after  the  safety  of  his  passengers,  it  is 
not  error  to  instruct  that  he  was  in  the  performance  of  his  duty  while 
collecting  fares;  it  appearing  that  he  was  collecting  fares  when  the 
car  stopped,  that  before  giving  his  starting  sig^nal  he  would  have  gone 
to  the  platform  to  see  whether  all  passengers  so  desiring  had  alighted,, 
and  that  before  he  had  done  so  a  starting  signal  was  given  by  a  pas- 
senger, resulting  in  injury  to  another  passenger,  who  was  alighting. 

Trial — Directing  Answers  by  Jury. — It  is  not  an  invasion  of  the 
province  of  the  jury  to  direct  answers  to  questions  not  in  dispute  and 
established  without  contradiction. 

Department  2.  Appeal  from  Superior  Court,  Los  Angeles 
County;  Chas.  Monroe,  Judge. 

Action  by  Sarah  P.  Cary  and  another  against  the  Los  Angeles 
Railway  Company.  Judgment  for  defendant.  Plaintiffs  appeal. 
Affirmed. 

Hannon  &  McCormick,  for  appellants. 

Gibson,  Trask,  Dunn  &  Crutcher,  for  respondent. 

Henshaw,  J.  This  action  was  instituted  by  plaintiffs  to  re- 
cover damages  alleged  to  have  been  sustained  by  plaintiff  Sarah 
P.  Cary  while  debarking' from  one  of  defendant's  cars.  The 
negligence,  and  the  only  negligence  charged  against  defendant 
is  found  in  the  following  allegation:  "And  as  said  Sarah  P. 
Gary  was  in  the  act  of  leaving  said  electric  car,  while  the  same 
remained  stopped,  and  while  in  the  act  of  stepping  off  of  said 
car,  the  said  defendant,  through  its  agents  and  servants,  negli- 
gently and  carelessly  and  wantonly  caused  the  said  car  to  start 
forward  with  a  sudden  jerk,  and  with  great  force,  thereby  throw- 
ing said  Sarah  P.  Cary  violently  from  said  electric  car  and  onto 
the  ground,  whereby  the  said  plaintiff  sustained  serious  bodily 
injuries."  The  answer  denied  negligence.  The  case  was  tried  upon 
the  issue  of  defendant's  negligence,  and  on  that  issue  the  jury 
returned  a  general  verdict  in  favor  of  the  defendant,  together 
with  a  special  verdict,  by  which  latter  they  found  that  two  bells, 
were  a  signal  used  by  the  conductor  to  the  motorman  to  start 
the  car,*  and  that  it  was  not  the  duty  of  the  motorman,  under 
the  rules  of  the  company,  nor  was  it  a  custom  of  the  motormen,. 
upon  receiving  the  signal  of  two  bells,  to  ascertain  whether  pas- 
sengers were  alighting  from  the  rear  steps.  That  the  car  stopped 
at  a  street  for  the  purpose  of  allowing  plaintiff  to  alight  there- 
from.   That  the  conductor  was  at  that  time  at  the  front  of  the 
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car  collecting  fares.  That  the  signal  of  two  bells  was  given  bj 
some  passenger  standing  at  the  rear  of  the  car.  That  the  mo- 
torman  supposed  it  was  given  by  the  conductor,  and  at  once 
started  the  car.  That  instantly  upon  hearing  the  two  bells  the 
conductor  cried  out,  warning  the  motorman  not  to  start,  but 
to  stop  his  car.  The  motorman  thereupon  endeavored  to  prevent 
the  starting  of  the  car.  That  the  car  moved  only  from  two  to 
six  feet.  That  neither  the  conductor  nor  the  motorman  had  any 
reason  to  believe  that  any  signal,  by  bell  or  otherwise,  would 
be  given .  by  any  other  person  than  the  conductor.  That  the 
proximate  cause  of  the  injury  to  plaintiff  arose  from  the  unau- 
thorized act  of  the  passenger  in  giving  the  signal  to  the  motor- 
man  to  start  the  car. 

The  evidence  abundantly  supported  the  special  verdict  and 
findings  of  fact  above  set  forth.  The  only  question  upon  the 
verdict  is  whether  or  not  the  facts  themselves  constitute  a  de- 
fense. Appellants  present  no  authorities  against  the  proposition 
that  the  facts  found  by  the  jury  show  an  absence  of  negligence 
on  the  part  of  the  defendant,  and  establish  that  the  accident  oc- 
curred by  the  unwarranted  intervention  of  an  unauthorized 
stranger,  against  whose  unexpected  act  the  company  was  not 
bound  to  take  precautions.  That  such  is  the  law  governing 
the  conduct  of  defendants  in  such  cases  is  abundantly  settled. 
Thus  in  Krone  v.  Southwest  Mo.  E.  R.  Co.,  97  Mo.  App.  609, 
71  S.  W.  712,  the  trial  court  refused  to  give  an  instruction  which 
<ieclared:  "The  court  instructs  the  jury  that,  if  they  believe 
from  the  evidence  that  the  conductor  stopped  the  car  at  Eliza- 
beth street  to  let  Mrs.  Kirksey  and  plaintiff  get  off  said  car,  and 
that  Mrs.  Kirksey  got  off,  and,  before  plaintiff  could  get  off, 
some  one,  not  an  employee  of  the  defendant,  without  the  knowl- 
edge or  authoritjr  of  the  conductor,  rang  the  bell,  and  gave  the 
motorman  the  signal  to  start,  and  in  pursuance  of  said  signal 
the  motorman  started  the  car,  and  plaintiff  fell  off,  then  there 
was  no  negligence  on  the  part  of  defendant,  and  plaintiff  can- 
not recover  in  this  case,  and  their  finding  will  be  for  defendant" 
The  Supreme  Court  said:  "We  cannot  see  upon  what  theory 
the  court  refused  said  instruction,  for  if  it  was  true  that  some 
person  other  than  the  conductor,  and  not  in  defendant's  employ, 
gave  the  signal  which  started  the  car  while  plaintiff  was  at- 
tempting to  get  off,  causing  her  fall  and  injury,  it  was  not  the  re- 
sult of  any  negligence  on  the  part  of  defendant,  but  that  of  a 
careless  or  mischievous  stranger,  over  whom  the  defendant  had 
no  control.''  To  the  same  effect  are  McDonough  v.  Third  Ave. 
R.  Co.,  95  App.  Div.  311,  88  N.  Y.  Supp.  609;  Fanshaw  v. 
Norfolk  &  Portsmouth  Tr.  Co.  (Va.J  61  S.  E.  790;  O'Neil  v, 
Lynn  &  B.  R.  Co.,  180  Mass.  576,  62  N.  E.  983 ;  Ellinger  v. 
Philadelphia  R.  Co.,  153  Pa.  213,  25  Atl.  1132,  34  Am.  St.  Rep. 
•697 ;  Gulf  C.  &  S.  R.  Co.  v.  Phillips,  32  Tex.  Civ.  App.  238,  74 
S.  W.  793. 
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It  was  admitted  that  at  the  time  of  the  accident  the  car  was 
crowded,  and  that  passengers  were  standing  in  the  aisle^  Appel- 
lants make  complaint  of  the  court's  rulings  and  instructions  upon 
this  point,  which  were  to  the  effect  that  the  fact  that  the  car  was 
crowded  with  passengers  would  not  entitle  the  plaintiffs  to  re- 
cover, and  could  not  be  considered  by  the  jury,  except  as  a  part 
of  the  conditions  existing  at  the  time.    The  court's  rulings  and 
instructions  in  this  regard  were  correct.    The  crowded  state  of 
the  car  was  permitted  to  be  shown  as  one  of  the  conditions  at 
the  time  of  the  accident.     No  negligence  was  alleged  by  plain- 
tiffs because  of  the  crowded  condition  of  the  car,  and  no  causal 
connection  between  the  crowded  condition  of  the  car  and  the 
accident  was  in  any  way  shown.  While  it  is  permissible  to  charge 
Ji^ligence  ?n  general  terms,  it  is  nevertheless  necessary  to  specify 
the  particular  act  or  acts  alleged  to  have  been  negligently  done. 
Stevenson  v.  S.  P.  Co.,  102  Cal  144,  34  Pac.  618,  36  Pac.  407; 
Smith  V.  Buttner,  90  Cal.  95,  27  Pac.  29.    If  appellants  had  de- 
sired to  predicate  negligence  upon  the  crowded  condition  of  the 
car  they  should  have  done  so  by  appropriate  allegation.    But  in 
this  case,  if  they  had  done  so,  it  is  apparent  that  no  different 
result  would  have  been  reached,  since  the  overcrowded  condition 
of  the  car  was  in  no  way  the  proximate  cause  of  the  accident, 
and  it  is  but  a  matter  of  speculation  as  to  whether  or  not  the 
conductor,  at  the  time  actually  engaged  in  taking  up  fares,  would 
have  seen  the  unauthorized  act  of  the  passenger  who  rang  the 
starting  bell  if  the  car  had  not  been  crowded.    A  violation  of  the 
provisions  of  the  Civil  Code  (Civ.  Code,  §§  2102,  2184,  2185) 
will  establish  negligence,  and  where  injury  results   from  such 
Diligence  a  recovery  may  be  had.     But  in  every  case  the  par- 
ticular negligence  to  avail  plaintiff  must  have  some  direct  and 
causal  connection  with  the  injury  complained  of.    For  example, 
it  is  negligence  if  the  whistle  of  a  locomotive  engine  is  not 
sounded  and  its  bell  rung  at  crossings,  but  if  the  train  were  de- 
railed by  a  misplaced  switch,  an  injured  passenger  could  not 
base  his  recovery  upon  the  showing  that  somewhere  along  the 
journey  the  whistle  had  not  been  blown  or  the  bell  sounded  when 
these  things  should  have  been  done.     In  such  a  case  the  em- 
ployer will  not  be  liable  merely  because  his  act  constituted  a 
violation  of  law,  but  only  if  it  proximately  caused  the  injury  com- 
plained of.    So,  although  the  violation  of  such  a  statute  is  neg- 
ligence per  se,  there  must  be  a  causal  connection  between  the 
unlawful  act  and  the  injury,  which  must  be  shown  in  the  plead- 
ing and  by  the  proof,  or  the  action  fails.     Nickey  v,  Steuder, 
164  Ind.  189,  73  N.  E.   117;  Hendricks  v,  Cooleemee  Cotton 
Mflls,  138  N.  C.  169,  50  S.  E.  561 ;  McVay  v,  Brooklyn,  etc., 
R.  Co.,. 113  App.   Div.  724,  99  N.   Y.   Supp.   266;   Snyder  v, 
Colorado  Springs  R.  Co..  36  Colo.  288,  85  Pac.  686. 
It  was  not  error  for  the  court  to  state,  as  it  did,  that  the  con- 
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ductor  was  doing  his  duty,  or  was  in  the  performance  of  his 
duty,  while  collecting  fares.  Unquestionably,  and  as  matter  of 
law,  the  collection  of  fares  and  the  issuance  of  transfers  is  a 
part  of  the  duty  of  the  conductor  of  a  street  car.  It  is,  of  course, 
equally  his  duty  to  look  after  the  safety  of  his  passengers  while 
on  the  car  and  embarking  and  debarking  therefrom.  In  this 
case  it  appears  that  the  conductor  was  actually  engaged  in  tak- 
ing fares  at  the  time  the  car  stopped,  and  before  giving  his 
starting  signal  would  have  proceeded  to  the  platform  to  see 
whether  all  intending  passengers  had  left  the  car.  But  before 
he  had  done  so  the  starting  signal  was  -given. 

Answers  to  certain  special  questions  which  the  court  itself 
directed  were  upon  matters  not  in  dispute  and  established  with- 
out contradiction.  In  this  there  was  no  invasion  of  the  province 
of  the  jury.  Baumann  v,  C.  Reiss  Coal  Co.,  118  Wis.  330, 
95  N.  W.  139. 

The  court  did  not  err  in  giving  its  instruction  4.  The  instruction. 
in  hypothetical  form,  stated  the  uncontradicted  facts  of  the  ac- 
cident, saying  that :  "If  some  passenger  upon  the  rear  of  de- 
fendant's car,  over  whom  the  defendant  had  no  control,  gave  the 
signal  to  start  said  car,  and  that  the  motorman  in  charge  thereof 
responded  to  said  signal  and  started  his  car,"  etc.  It  is  argued 
against  the  instruction  that  it  eliminates  from  the  consideration 
of  the  jury  the  question  as  to  whether  the  defendant,  through  its 
motorman  and  conductor,  should  have  anticipated  the  unauthor- 
ized giving  of  the  signal.  But  there  is  no  word  of  testimony  in 
support  of  this.  The  law  is  to  the  contrary  of  appellants'  con- 
tention. "A  carrier  of  passengers  is  not  obliged  to  proceed  to 
provide  against  casualities  which  have  not  been  known  to  oc- 
cur before,  and  which  may  not  reasonably  be  anticipated. 
*  *  *  That  which  never  happened  before,  and  which  in  its 
character  is  such  as  not  naturally  to  occur  to  prudent  men  to 
guard  against  its  happening  at  all,  cannot,  when  in  the  course  of 
years  it  does  happen,  furnish  good  ground  for  a  charge  of  n^li- 
gence  in  not  foreseeing  its  happening  and  guarding  against  that 
remote  contingency."  Holt  v.  S.  W.  Mo.  E.  R.  Co.,  84  Mo. 
App.  443.  Moreover,  the  jury  specifically  found  that  the  motor- 
man  believed  that  the  starting  signal  was  given  by  the  conductor. 

No  other  points  call  for  special  attention. 

For  the  foregoing  reasons,  the  judgment  and  order  appealed 
from  are  affirmed. 

We  concur:     Lorigan,  J.;  Melvin,  J. 
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(Supreme  Court  of  Appeals  of  West  Virginia,  Nov.  23,  1909.) 

[66  S.   E.   Rep.   470.] 

Carriers — Injuries  to  Passengers — Assault  by  Servant* — For  will- 
ful injury,  inflicted  upon  a  passenger  of  a  common  carrier  by  a  serv- 
ant of  the  latter,  under  provocation,  by  the  exercise  of  force  or  vio- 
lence, not  justified  under  the  principles  of  the  law  of  self-defense,  the 
carrier  is  liable. 

Carriers — Injuries  to  Passenger — Question  for  Jury. — ^Whether  the 
circumstances  warrant  the  force  and  violence  used  in  such  case,  on 
the  ground  of  real  or  apparent  danger  of  death  or  great  bodily  harm, 
is  a  question  for  the  ultimate  determination  of  the  jury,  viewing  the 
situation  from  the  standpoint  of  the  servant  at  the  time,  though  he 
must  decide  it  in  the  first  instance  at  the  peril  of  himself  and  his 
master. 

Carriers — Injuries  to  Passenger — Instructions. — In  an  action  for 
damages  for  an  injury,  so  inflicted,  an  instruction,  requested  by  the 
carrier,  telling  the  jury  they  should  find  for  the  defendant,  if  they  be- 
lieved he  exerted  no  more  force  than  he  deemed  necessary,  under  the 
circumstances,  is  properly  refused. 

/Issault  and  Battery — Defenses — Self-Defense. — The  haw  of  self-de- 
fense does  not  vary  in  the  application  thereof  to  felony,  misdemeanor, 
and  civil  cases. 

Appeal  and  Error — Harmless   Error^Abstract   Instruction. — It   is 
not  reversible  error  to  -give  an  instruction,  correctly  stating  law  ap- 
plicable to  the  evidence  adduced,  though  it  is  abstract  in  form  and 
contains   no    express   reference   to    the    evidence. 
(Syllabus  by  the  Court.) 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  George  Teel  against  the  Coal  &  Coke  Railway 
Cwnpany.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

Price,  Smith,  Spilntan  &  Clay,  for  plaintiff  in  error. 

IV.  W,  Wertz  and  C  /.  Van  Fleet,  for  defendant  in  error. 

PoFFENBARGER,  J.  Complaining  of  a  judgment  against  it  for 
the  sum  of  $1,000,  in  favor  of  George  Teel,  rendered  by  the  cir- 
cuit court  oi  Kanawha  county,  the  Coal  &  Coke  Railway  Com- 
pany assigns  errors,  in  respect  to  the  giving  and  refusing  of 

*See  foot-note  of  Birmingham  Ry.,  etc.,  Co.  v.  Parker  (Ala.),  34 
R.  R.  R.  215,  57  Am.  &.  Eng.  R.  Cas.,  N.  S.,  215;  Yazoo  &  M.  N. 
R.  Co.  V.  Shelby  (Miss.),  34  R.  R.  R.  54,  57  Am.  &  Eng.  R.  Cas.,  N. 
S.i  54;  second  foot-note  of  Louisville  Ry.  Co.  v,  Kupper  (Ky.),  33 
R.  R.  R.  513,  65  Am.  &  Eng.  R.  Cas.,  N.  S.,  513. 
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instructions,  rejection  of  evidence,  and  the  overruling  of  a  mo- 
tion for  a  new  trial. 

.  The  legal  principles,  applicable  to  the  question  of  liability, 
and  entering  largely  into  the  rulings  of  the  court,  complamed 
of,  have  been  thoroughly  considered  and  stated  in  Ricketts  v. 
Ches.  &  O.  Ry.  Co.,  33  W.  Va.  433,  10  S.  E.  801,  7  L.  R.  A. 
354,  25  Am.  St.  Rep.  901,  and  Gillingham  v.  Ohio  River  R.  R. 
Co.,  35  W.  Va.  588,  14  S.  E.  243,  14  L.  R.  A.  798,  29  Am.  St 
Rep.  827,  and  need  not  be  re-examined  or  restated  here. 

The  cause  of  action,  stated  in  the  declaration,  is  personal  in- 
jury, inflicted  upon  the  plaintiff,  while  he  was  a  passenger  on 
the  defendant's  railroad,  at  the  hands  of  one  of  its  servants,  a 
brakeman ;  it  being  alleged  that  this  servarft  committed  an  as- 
sault and  battery  upon  the  plaintiff,  maliciously  and  without  any 
cause  therefor,  striking  him  violently,  and  crushing  and  bruising 
his  face  and  breaking  his  nose.  According  to  the  evidence  ad- 
duced by  the  plaintiff,  he  had  given  no  cause  for  the  attack 
made  upon  him.  The  brakeman  had  had  an  altercation  with 
another  passenger  and  was  striking  him,  when  the  plaintiff  arose 
from  a  seat  on  the  opposite  side  of  the  aisle  and  protested,  tell- 
ing the  brakeman  not  to  hit  the  man  any  more,  or  something  of 
that  sort.  At  the  time  of  the  uttering  of  these  words,  he  was 
standing  rather  behind  the  brakeman,  and  had  not  evinced  any 
disposition  to  strike  him  or  interfere  otherwise  than  peaceably. 
Such  is  the  testimony  of  the  plaintiff  himself  and  three  other 
witnesses.  This  is  directly  contradicted  by  the  testimony  of 
about  three  witnesses  introduced  by  the  defendant.  They  say 
the  plaintiff  arose  in  a  manner  indicative  of  hostility,  and  either 
struck  the  brakeman,  or  laid  his  hand  on  his  shoulder  or  neck. 
The  first  blow  received  by  the" plaintiff  was  inflicted  on  the  nose 
with  a  pair  of  steel  knuckles.  This  his  assailant  admitted  in  his 
testimony. 

The  court  committed  no  error  in  respect  to  the  exclusion  of 
evidence.  It  refused  to  permit  the  witness  Sturgeon,  the  con- 
ductor of  the  train,  to  answer  several  questions  propounded  to 
him,  concerning  the  condition  of  the  man  with  whom  the  brake- 
man  had  his  first  controversy,  at  the  time  thereof  and  after- 
wards. Whether  the  evidence,  intended  to  be  elicited  by  these 
questions,  was  relevant  and  material  or  not,  there  was  no  indi- 
cation to  the  court  as  to  what  the  witness  would  have  said  in 
response  to  the  questions.  Since  the  witness  had  already  stated 
that  both  of  the  parties  seemed  to  be  intoxicated,  and  one  of 
the  questions  related  to  intoxication  on  the  part  of  the  man  first 
struck,  we  might  infer  intent  to  obtain  further  evidence  of  that 
kind;  but  we  are  utterly  unable  to  perceive  what  the  witnes.* 
would  have  said  in  response  to  the  unanswered  questions.  Hence 
it  is  impossible  to  say  the  defendant  was  deprived  of  anything 
of  value  to  it  or  was  prejudiced.     Moreover,  this  witness  and 
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others  had  already  testified  that  both  seemed  to  be  intoxicated; 
the  defendant  had  the  benefit  of  the  main  fact,  since  it  had  al- 
ready been  laid  before  the  jury;  and  these  questions  related  to 
the  condition  of  Mace,  the  man  first  struck,  not  Teel,  and  were 
therefore  rather  collateral  to  the  main  issue.  In  view  of  this, 
we  think  the  court  did  not  abuse  its  discretionary  power  in 
stopping  the  examination  on  the  subject  at  this  point,  if  it  be 
conceded  that  a  sufficient  basis  for  an  assignment  of  error  was 
laid.  "The  court  may,  in  the  exercise  of  a  sound  discretion, 
interpose  to  put  an  end  to  an  unnecessarily  protracted  examina- 
tion of  a  witness,  though  such  discretion  should  be  exercised 
with  considerable  caution."  8  Ency.  PI.  &  Pr.  74,  citing  abun- 
dant authority. 

The  objection  to  instruction  No.  1,  given  for  the  plaintiff,  is 
alleged  inapplicability  to  the  facts  proven.  It  is  abstract  in  form 
only,  not  in  substance.  It  slates  sound  law,  applicable  to  the 
case,  but  makes  no  express  reference  to  the  evidence.  It  is  un- 
skillfuUy  drawn;  but  mere  informality  of  an  instruction  is  not 
ground  for  reversal.  No  jury,  having  heard  this  instruction 
read  in  the  light  of  the  evidence  detailed  to  them,  could  have 
been  misled  by  it.  After  stating  the  authority  of  employees  to 
maintain  order  on  passenger  trains  and  of  conductors  as  con- 
servators of  the  peace,  it  said:  "On  the  other  hand,  a  railroad 
company  is  liable  to  a  passenger  on  one  of  its  trains  for  a  willful 
and  unlawful  striking  or  beating  of  a  passenger  by  brakeman 
employed  in  operating  such  train.  Such  an  assault  is  a  breach 
of  the  duty  of  protection  which  such  company  owes  to  its  pas* 
sengers." 

No  fault  is  found  with  instruction  No.  2,  stating  the  measure 
of  damages  hypothetically,  except  the  use  of  the  words  "out- 
rage and  indignity"  in  giving  the  elements  of  the  damages.  This 
is  a  captious  objection.  The  instruction  seems  to  have  been 
taken  from  one  given  in  Ricketts  v,  Ches.  &  O.  Ry.  Co.,  contain- 
ing these  words.  That  instruction  was  held  bad  because  it  told 
the  jury  they  could  assess  exemplary  damages,  interpreted  by  the 
court  as  meaning  punitive  damages;  but  no  fault  is  found  with 
that  part  of  it  which  contained  the  words  complained  of.  On 
the  contrary,  that  portion  of  it  was  approved.  This  instruction 
relates  to  the  quantum  of  damages,  not  the  liability  of  the  de- 
fendant. Its  terms  precluded  the  jury  from  considering  it  in 
any  other  light.  Nor  can  it  be  said  to  assume  the  existence  of 
facts  calculated  to  inflame  the  jury,  and  so  cause  the  imposition 
of  excessive  damages.  At  the  time  of  the  giving  of  the  instruc- 
tion, the  court  rightly  assumed  that  willful,  malicious,  unprcn 
voked  beating  in  a  public  place,  if  found  by  the  jury,  would  nec- 
essarily include  the  elements  of  outrage  and  indignity. 
The  court  refused  to  give  three  instructions  requested  by  the 

defendant,  in  the  form  in  which  they  had  been  prepared,  but 
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gave  them  after  having  modified  them.     The  modificatioa  con- 
sisted of  the  insertion  of  the  words  "and  had  reasonable  grounds 
to  believe,"  after  the  words  "as  he  believed,"  in  that  part  of  the 
instructions  relating  to  the  force  which  the  servant  could  have 
used  to  protect  himself  and  preserve  order  on  the  train.   As  pre- 
pared, the  instructions  would  have  authorized  the  jury  to  find 
for  the  defendant  if,  in  their  opinion,  the  servant  had  used  such 
force  as  he  believed  was  necessary  under  the  circumstances. 
The  modification  narrowed  the  proposition,  making  the  extent 
of  rightful  exercise  of  force  depend  upon  actual  and  apparent 
necessity,  not  the  brakeman's  opinion,  in  that  respect.    This  ac- 
tion of  the  court  is  questioned  on  the  authority  of  Jackson  v. 
Commonwealth,  96  Va.  107,  30  S.  E.  452.     The  court,  in  that 
case,    did  approve  an  instruction,  telling  the  jury  the  defendant 
has  the  right  to  repel  an  assault  "by  all  the  force  he  deemed 
necessary;"  but  we  take  it  this  was  done  inadvertently,  since 
there  is  no  discussion  or  analysis  of  this  phase  of  the  instruc- 
tion.    Likely  its  correctness  was  not  argued  in  the  briefs  or 
seriously  questioned,  since  there  is  nothing  in  the  syllabus  per- 
taining to  it.    At  any  rate,  we  do  not  think  one  who  is  assaulted 
may  use  such  force,  in  repelling  the  attack,  as  he  deems  nec- 
essary, if  he  should  deem  it  necessary  to  use  more  force  than  a 
jury  would  say  is  reasonable  under  the  circumstances,  viewing 
the  situation  from  the  standpoint  of  the  assailant.     Montgomery 
V.  Commonwealth,  98  Va.  840,  36  S.  E.  371,  going  to  the  other 
extreme,  inaccurately  says  a  man  may  rightfully  use  as  much 
force  as  is  necessary  for  the  protection  of  his  personal  property, 
provided  he  does  not  endanger  human  life  or  do  great  bodily 
harm,  since  apparent,  as  well  as  actual,  necessity  justifies  the 
exercise,  and  defines  the  limit,  of  force  in  repelling  an  attack. 
This  court,  in  State  v,  Cain,  20  W.  Va.  679,  says  the  prisoner 
acts  at  his  peril  in  determining  the  necessity  of  taking  life,  and 
leaves  the  ultimate  determination  of  that  question  with  the  jury, 
saying  the  jury  must  pass  upon  his  action  in  the  premises.    The 
rules  of  self-defense  do  not  vary  in  their  application  to  felony, 
misdemeanor,  and  civil  cases.     Railroad  Co.  v.  Jopes,  142  U. 
S.  18,  26,  12  Sup.  Ct.  109,  35  L.  Ed.  919. 

The  court  rejected  defendant's  instructions  Nos.  4  and  5,  ap- 
parently for  the  reason  that  they  omitted  the  clause  inserted  in 
instructions  Nos.  3,  8,  and  9,  by  way  of  modification.  For  the 
reasons  stated  in  the  discussion  of  the  action  of  the  court  in  re- 
spect to  said  last-named  instructions,  we  think  the  court  did  not 
err  in  refusing  Nos.  4  and  5.  Instruction  No.  7  was  also  re- 
fused. This  told  the  jury  the  defendant  company  was  not  lia- 
ble if  they  should  find  that  the  brakeman  struck  the  plaintiff  be- 
cause he  interfered  with  the  former  in  his  attack  upon  the  first 
man  with  whom  he  had  his  altercation ;  the  plaintiff  having  no 
interest  in  said  encounter,  and  not  being  under  any  obligation 
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to  protect  the  other  party.  We  know  of  no  principle  justifying 
the  giving  of  this  instruction,  and  none  is  stated  in  the  brief. 
Surely  a  man  is  not  justified  in  striking  another  with  a  deadly 
weapon,  nor  indeed  at  all,  merely  because  he  meddles  in  a  con- 
troversy or  encounter  between  other  persons,  to  the  extent  of 
approaching  and  asking  the  prevailing  party  to  desist.  If  it 
were  so,  the  hazard,  incident  to  peacemaking,  and  peaceable  in- 
tervention from  humane  considerations,  would  be  so  great,  and 
the  consequences  so  irremediable,  as  to  make  it  extremely  un- 
popular and  deter  most  men  from  undertaking  it.  The  evidence 
afforded  ample  ground  for  the  conclusion  that  the  assault  was 
wholly  without  provocation,  and  the  instruction  omits  the  ele- 
ment of  legal  provocation.  Whether  these  instructions  were 
fully  justified  as  given  we  are  not  called  upon  to  say,  since  they 
are  not  questioned  in  the  brief  filed  by  the  defendant  in  error. 
Hence  they  are  not  to  be  considered  as  approved  and  made  pre- 
cedents for  future  cases.  They  may  be  more  favorable  to  the 
defendant  than  the  facts,  as  indicated  by  the  defendant's  evi- 
dence, warrant,  since  there  is  no  pretense  of  the  imminence  of 
a  deadly  or  malicious  assault  upon  the  defendant's  servant  at 
the  time  of  his  resort  to  the  use  of  a  deadly  weapon.  He  jus- 
tifies his  use  of  it  as  a  precaution  against  the  possibility  of  his 
being  whipped  in  the  fight. 

If  the  evidence  adduced  by  the  defendant  would  justify  a 
verdict  for  it — a  question  we  are  not  called  upon  to  decide — the 
state  of  the  evidence  is  such  that  the  verdict  could  not  properly 
be  set  aside.  In  respect  to  the  matters,  deemed  material  in 
the  trial,  the  evidence  conflicted  directly  and  positively ;  the  wit- 
nesses dividing  into  two  classes,  each  of  which  stated  the  oc- 
currence in  a  different  way.  This  makes  the  case,  in  respect  to 
these  matters,  turn  all  together  upon  the  credibility  of  the  wit- 
nesses, a  fact  exclusively  within  the  province  of  the  jury. 

For  the  reasons  stated,  the  judgment  will  be  affirmed,  with 
costs  and  damages  according  to  law. 

Affirmed. 
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Pierce  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co. 

(Supreme  Court  of  Arkansas,  April  ii,  1910.) 
[127  S.  W.  Rep.  707.] 

Damages — Compensatioii — Mental  Suffering — Right  of  Actioa.*— 
A  passenger  has  no  right  of  action  for  humiliation  and  mental  suf- 
fering caused  by  the  train  auditor  cursing  and  abusing  him  and 
threatening  to  eject  him  for  boarding  the  train  without  a  ticket  on 
account  of  reaching  it  too  late  to  purchase  one,  where  the  auditor 
finally  accepted  the  cash  fare  tendered,  and  permitted  him  to  con- 
tinue to  destination. 

Appeal  from  Circuit  Court,  Drew  County;  H.  W.  Wdls, 
Judge. 

Action  by  M.  V.  Pierce  against  the  St.  Louis,  Iron  Mountain 
&  Southern  Railway  Company.  From  a  judgment  dismissing 
the  complaint,  plaintiff  appeals.    Affirmed. 

Williamson  &  Williamson,  for  appellant. 
W.  E.  Hemingway,  E.  B.  Kinsworthy,  H.  A,  Balton,  and  Jas. 
H.  Stevenson,  for  appellee. 

Hart,  J.  On  the  30th  day  of  August,  1908,  M.  V.  Pierce 
embarked  on  one  of  the  passenger  trains  of  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company  at  Warren,  Ark.,  for 
Monticello,  Ark.  When  the  train  auditor  came  to  him  to  take 
up  his  ticket.  Pierce  informed  him  that  he  had  reached  the  sta- 
tion too  late  to  purchase  a  ticket,  and  tendered  his  fare  in  money. 
The  auditor  at  first  refused  to  receive  it,  and  cursed  and  abused 
Pierce  in  the  presence  of  the  other  passengers,  and  threatened 
to  eject*  him  from  the  train.  The  conductor  interfered,  and  the 
auditor  then  received  his  fare  and  permitted  him  to  go  to  his 
destination,  but  continued  to  curse  and  abuse  him.  These  facts 
were  alleged  by  Pierce  in  a  suit  filed  by  him  against  the  railway 
company  to  recover  damages  on  account  of  the  humiliation  and 
mental  suffereing  occasioned  him  by  the  auditor's  conduct.  The 
railway  company  demurred  to  the  complaint.  The  demurrer 
was  sustained  and  the  complaint  was  dismissed.  Pierce  has  ap- 
pealed to  this  court. 

In  the  case  of  St.  Louis,  Iron  Mountain  &  Southern  Railway 
Company  7^.  Taylor,  84  Aik.  42,  104  S.  W.  551,  the  court  held 

♦For  the  authorities  in  this  series  on  the  subject  of  the  liability 
of  a  railroad  company  on  account  of  insults  by  employees  to  pas- 
sengers, see  foot-note  of  Birmingham,  Ry.,  etc.,  Co.  v.  Parker  (Ala.), 
34  R.  R.  R.  215,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  215;  Yazoo  &  M.  V. 
R-  Co.  V.  Shelby  (Miss.),  34  R.  R.  R.  54,  57  Am.  &  Eng.  R.  Gas., 
N.  S..  54. 
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(quoting  syllabus)  :  "Mental  suffering  alone,  unaccompanied  by 
physical  injury  or  any  other  element  of  recoverable  damages, 
cannot  be  made  the  subject  of  an  independent  action  against  a 
carrier  for  damages,  even  where  the  act  or  violation  of  the  duty 
complained  of  was  willfully  committed."  The  rule  was  ap- 
proved and  applied  in  the  case  of  Chicago,  Rock  Island  &  Pa- 
cific Ry.  Co.  V.  Moss,  89  Ark.  187,  116  S.  W.  192. 

Counsel  for  appellant  recognizes  the  rule  announced  in  these 
cases,  but  ask  us  to  overrule  it  as  being  against  the*  weight  of 
authority  and  the  better  reasoning  on  the  subject.  The  author- 
ities bearing  on  the  question  were  thoroughly  considered  and  re- 
viewed in  the  case  of  Railway  Co.  v,  Taylor,  supra,  and  no  use- 
ful purpose  can  be  served  by  again  discussing  the  question.  It 
is  sufficient  to  say  that  the  conclusion  was  reached  in  that  case 
after  a  careful  and  deliberate  consideration  of  the  question,  and 
no  additional  arguments  are  advanced  for  overruling  these  cases. 

The  judgment  is  therefore  affirmed. 


GusTAFSON  V,  Cedar  Rapids  &  M.  C.  Ry.  Co. 

(Supreme  Court  of  Iowa,  May  12,  1910.) 

[126  N.  W.  Rep.  145.] 

Carriers — Breach  of  Contract— Failure  to  Carry  to  Destination — 
Damages. — Where  a  street  railroad  passenger  left  the  car  because 
it  was  not  going,  as  usual,  to  the  end  of  the  line,  and  was  compelled 
to  walk  some  distance,  his  remedy,  if  any,  was  for  breach  of  con- 
tract, and  he  could  not  recover  in  the  absence  of  evidence  of  damage. 

Appeal  and  Error — Harmless  Error — Failure  to  Allow  Nominal 
Damages. — Failure  to  allow  nominal  damages  to  which  one  is  en- 
titled is  not  ground  for  reversal. 

.Appeal   from   District   Court,   Linn  County;   F.   O.   Ellison, 
Judge. 
The  plaintiff  appeals.     Affirmed. 

Crosby  &  Fordyce,  for  appellant. 

W.  G.  Clark  and  W.  E.  Steele,  for  appellee. 

Ladd,  J.  The  Central  Park  line  is  one  of  defendant's  street 
railways  in  Cedar  Rapids.  The  plaintiff,  with  his  wife,  child, 
and  sister-in-law,  boarded  a  car  at  Fifth  street  and  First  avenue 
with  the  purpose  of  riding  to  E  avenue  and  Sixteenth  street,  the 
end  of  the  line  near  which  he  resided.  He  paid  the  fares  of 
himself  and  those  with  him,  but  it  does  not  appear  how  much 
this  was.  Upon  reaching  Sixteenth  street,  the  car  stopped,  and 
plaintiff,  noticing   the   conductor   swinging   the   trolley   around, 
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asked  if  the  car  was  going  no  farther,  and  was  informed  that 
such  was  the  order  of  the  conductor.  The  plaintiff  then  inquired 
of  the  conductor  if  that  was  as  far  as  he  was  going,  and  the  latter 
said:  "If  you  are  going  to  the  circus,  why  don't  you  go  the 
other  way  ?"  Being  told  that  plaintiff  wished  to  go  to  the  end 
of  the  line,  the  conductor  answered :  "That  is  the  accommoda- 
tion I  will  give  you  to-day."  Asked  to  stop  the  car  so  that  those 
with  plaintiff  might  get  off,  the  conductor  did  so,  saying,  "Go 
ahead  and 'get  them  off."  When  plaintiff,  after  informing  those 
with  him,  said  that  he  would  "see  about  this,"  the  conductor  re- 
sponded, "Go  ahead  and  see."  According  to  the  evidence  in  be- 
half of  plaintiff,  in  making  the  last  two  remarks,  the  conductor 
appeared  angry  about  something.  The  customary  course  of  the 
car  was  along  Sixteenth  street  to  E  avenue,  five  blocks  farther, 
and  plaintiff  was  compelled  to  walk  this  distance,  carrjing  the 
child,  as  was  also  his  wife  and  sister-in-law.  The  two  latter 
assigned  their  claims  for  damages  to  him.  Upon  proof  of  the 
foregoing  facts,  a  verdict  was  directed  for  the  defendant. 

It  will  be  observed  that  the  plaintiff  and  his  assignors  were 
not  ejected  from  the  car,  nor  even  requested  to  leave  it,  so  that 
Curtis  V.  Railway,  87  Iowa,  622,  54  N.  VV.  339,  and  Coine  x'. 
Railway,  123  Iowa,  458,  99  N.  W.  134,  relied  upon  by  appellant, 
are  not  in  point.  They  merely  asked  to  be  let  off  because  the 
car  was  not  going,  as  was  usual,  to  the  end  of  the  line.  The 
conductor  complied  with  the  request,  and  they  alighted  in  safety. 
His  conversation  was  not  discourteous,  even  though  he  may  have 
appeared  angry,  and  nothing  whatever  occurred  to  occasion 
humiliation  on  their  part.  Possibly  there  was  a  breach  of  con- 
tract in  failing  to  carry  them  to  the  end  of  the  line,  but,  if  so, 
no  evidence  of  damage  was  adduced.  Even  if,  upon  such  breach, 
nominal  damages  should  be  allowed,  as  contended  by  appellant, 
this  would  not  be  ground  of  reversal.  See  cases  collected  in 
Harvey  v.  Railway,  129  Iowa,  465,  482,  105  N.  W.  958,  3  L.  R. 
A.  (N.  S.)  973,  113  Am.  St.  Rep.  483.  No  right  other  than 
that  to  damages  was  involved,  so  that  the  cause  is  not  within 
the  rule  of  that  decision. 

There  was  no  error. 

Affirmed. 
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Owens  v,  Atlantic  Coast  Line  R.  Co. 

(Supreme  Court  of  North  Carolina,  May  4,  1910.) 

[67  S.  E.  Rep.  993.] 

Carriers — Injuries  to  Passenger — Punitive  Damages — Question  for 
Jury.'^ — In  an  action  against  a  railroad  company  for  personal  injuries 
sustained  in  jumping  from  a  moving  train,  where  plaintiff  had  ten- 
dered his  fare  to  M.,  a  regular  scheduled  station,  and  the  conductor 
had  orders  to  stop  and  to  take  a  siding  there  if  he  arrived  later  than 
a  certain  time,  as  he  did,  but  though  plaintiff  urged  that  it  be  stopped, 
stating  that  his  child  was  to  be  buried  that  afternoon,  the  train  was 
not  stepped,  the  plaintiff  had  the  right  to  have  the  train  stopped  at 
M.,  and  the  extraordinary  and  unfeeling  conduct  of  the  conductor 
was  some  evidence  of  a  willful,  wanton,  and  reckless  disregard  of 
plaintiffs  rights  sufficient  to  be  submitted  to  the  jury  on  the  ques- 
tion of  punitive  damages. 

Carriers — Injuries  to  Passenger — Following  Advice  of  Trainmen — 
Negligence — Imputation  of.f — Passengers  are  in  many  cases  ex- 
cused from  the  imputation  of  negligence  where  they  obey  the  di- 
rection or  advice  of  the  trainmen,  whom  the  passenger  may  justly 
suppose,  by  reason  of  their  experience,  to  be  better  able  to  judge 
whether  a  given  act  is  dangerous  than  the  passenger  himself. 

Appeal  from  Superior  Court,  Anson  County;  W.  J.  Adams, 
Judge. 

Action  by  W.  T.  Owens  against  the  Atlantic  Coast  Line  Rail- 
road Company.  Judgment  for  plaintiff,  and  defendant  appeals. 
Affirmed. 

These  issues  were  submitted:  *'(1)  Did  the  defendant  wrong- 
fully refuse  to  stop  its  train  at  McFarland  to  permit  the  plain- 
tiff to  alight  therefrom,  as  alleged  in  the  complaint?    Ans.    Yes. 

"(2)  Was  the  plaintiff  injured  through  the  negligence  of  the 
defendant,  as  alleged  in  the  complaint?    Ans.  Yes. 

"(3)  Did  the  plaintiff  by  his  own  negligence  contribute  to  his 
injuries?    Ans.  No. 

*For  the  authorities  in  this  series  on  the  subject  of  the  right  to 
recover  punitive  damages  for  wrongs  to  passengers,  see  first  foot- 
note of  Yazoo  &  M.  V.  R.  Co.  v,  Fitzgerald  (Miss.),  34  R.  R.  R.  58, 
57  Am.  &  Eng.  R.  Cas.,  N.  S.,  58;  foot-note  of  Cincinnati,  etc.,  Ry. 
Co.  V.  Strosnider  (Ky.),  33  R.  R.  R.  235,  56  Am.  &  Eng.  R.  Cas.,  N. 
S.,  235. 

fFor  the  authorities  in  this  series  on  the  question  whether  it  is 
contributory  negligence  to  alight  from  a  moving  train  or  street  car 
M  the  direction  or  invitation  of  an  employee  of  the  carrier,  see 
foot-note  of  Holden  v.  Great  Northern  Ry.  Co.  (Minn.),  27  R.  R. 
R-  675,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  675,  where  all  those  preced- 
ing it  are  collected;  extensive  note,  32  R.  R.  R.  786,  55  Am.  &  Eng. 
R-  Cas.,  N.  S.,  786. 
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"(4)  Did  the  defendant  willfully  and  wantonly  refuse  to  stop 
its  train  at  McFarland  to  permit  the  plaintiff  to  alight  there- 
from ?    Ans.    Yes. 

"(5)  What  damages,  if  any,  is  plaintiff  entitled  to  recover? 
Ans.  $2,500." 

From  the  judgment  rendered  the  defendant  appealed. 

James  A,  Lockhart  and  McLean  &  McLean,  for  appellant. 
Robinson  &  Caudle,  for  appellee. 

Brown,  J.  This  case  was  before  us  at  a  former  term  upon  a 
demurrer  ore  tenus  to  the  complaint,  and  is  reported  in  147  X. 
C.  357,  61  S.  E.  198,  which  is  referred  to  as  to  its  general  na- 
ture. The  superior  court  sustained  the  demurrer,  and  upon  ap- 
peal this  court  reversed  the  judgment,  holding  that,  upon  the  al- 
legations of  the  complaint,  the  plaintiff  was  entitled  to  nominal 
damages.  Thereafter,  by  leave  of  the  lower  court,  an  amended 
complaint  was  filed,  to  which  the  defendant  filed  an  answer. 
The  defendant  excepted  to  the  submission  of  the  second  and 
fourth  issues.  Under  the  allegations  of  the  amended  complaint, 
it  was  proper  to  submit  those  issues,  as  they  were  clearly  raised 
by  the.  amended  pleadings.  We  have  examined  the  25  assign- 
ments of  error  set  out  in  the  record,  but  do  not  deem  it  neces- 
sary to  discuss  them  seriatim. 

1.  The  defendant  requested  the  court  to  instruct  the  jury 
that  the  plaintiff  can  recover  only  nominal  damages.  The  court 
declined,  and  defendant  excepted.  The  case  presented  upon  the 
amended  pleadings  and  the  evidence  is  essentially  different  from 
that  presented  upon  the  demurrer.  The  evidence  tends  to  prove 
that  the  plaintiff  had  tendered  his  fare  to  McFarland,  a  regular 
scheduled  station  on  the  defendant's  road ;  that  he  informed  the 
conductor  that  his  child  was  dead,  and  would  be  buried  that 
afternoon,  and  repeatedly  begged  the  conductor  to  stop  there. 
It  is  in  evidence  that  the  conductor  had  orders  to  stop  at  Mc- 
Farland, and  take  the  siding  in  case  he  arrived  later  than  1:20 
p.  m. ;  that  the  conductor  examined  his  watch  when  he  neared 
McFarland,  and  said  it  was  1  '22  p.  m.  Nevertheless  he  did  not 
stop,  although  repeatedly  urged  by  the  plaintiff  to  do  so.  The 
plaintiff  had  a  right  to  have  the  train  stop  at  McFarland  in 
obedience  to  orders,  and  under  the  unusual  and  painful  circum- 
stances of  this  case  the  extraordinary  and  unfeeling  conduct  of 
the  conductor  is  some  evidence  of  a  willful,  wanton,  and  reckless 
disregard  of  the  plaintiff's  rights  sufficient  to  be  submitted  to 
the  jury  in  connection  with  the  question  of  punitive  damages. 

2.  It  is  further  contended  by  the  defendant  that  in  any  view 
of  the  evidence  the  plaintiff  is  guilty  of  such  contributory  negli- 
gence as  bars  recovery.  We  are  not  disposed  to  relax  the  just 
and  reasonable  rule  laid  down  in  the  former  opinion  in  this  case» 
and  quoted  from  the  opinion  in  Johnson  v.  Railroad,  130  N.  C. 
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488,  41  S.  E.  794,  but  there  are  facts  and  circumstances  in  evi- 
dence which  we  think  warranted  the  judge  below  in  submitting 
the  matter  under  proper  instructions  to  the  jury.  It  must  be 
admitted  that  the  temptation  to  alight  from  a  moving  train  to 
reach  the  body  of  a  beloved  child  is  very  great,  almost  irresisti- 
ble. Yet  that  would  not  have  excused  the  plaintiff.  But  there 
are  facts  and  circumstances  in  evidence  that  the  conductor  had 
not  only  slowed  the  train  down  very  much  at  McFarland,  but 
that  he  invited  and  encouraged  the  plaintiff  to  jump,  and  that, 
just  as  the  plaintiff  was  about  to  jump  with  his  hand  hold  of  the 
rail,  the  train  started  up  more  rapidly  and  threw  him  to  the 
ground.  It  is  generally  recognized  that  passengers  are  in  many 
cases  excused  from  the  imputation  of  negligence  where  they 
obey  the  directions  or  advice  of  the  trainmen,  whom  the. pas- 
senger may  justly  suppose,  by  reason  of  their  experience,,  to  be 
better  able  to  judge  whether  a  given  act  is  dangerous  than  the 
passenger  himself.  Thompson  on  Neg.  §  2879;  Johnson  v.  Rail- 
road, 130  N.  C.  490,  41  S.  E.  794.  The  charge  of  the  court  be- 
low upon  this  feature  of  the  case  was  a  clear  statement  of  the 
law  as  settled  by  repeated  decisions.  Submitting  the  question 
of  the  plaintiff's  negligence  to  the  jury,  instead  of  imputing 
negligence  to  him  as  matter  of  law  upon  his  own  negligence,  we 
think  was  not  erroneous  under  the  evidence  in  this  record. 

Upon  a  careful  review  of  the  whole  case,  we  are  of  opinion 
that  no  substantial  error  was  committed,  certainly  none  that 
warrants  another  trial. 

No  error. 
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Jackson  v.  Detroit  &  M.  Ry.  Co. 

(Supreme  Court  of  Michigan,  April   1,  1910.) 
[125  N.  W.  Rep.  763.] 

Railroads— Operation  of  Trains— Death  of  Switchman— Negli- 
gence— Question  for  Jury. — In  an  action  for  the  death  of  a  switch- 
man by  being  struck  by  defendant's  engine,  while  running  backward 
at  night  without  light  or  warning,  on  a  track  near  the  switch  of  an- 
other road  which  decedent  was  operating,  where  there  is  evidence  to 
support  plaintiffs  theory  that  decedent  had  a  right  to  assume  that  de- 
fendant's train  crew  would  operate  its  train  on  the  occasion  in  ques- 
tion in  their  accustomed  manner,  and  that  decedent  would  receive 
warning  of  the  approaching  train,  it  was  proper  to  submit  the  case  to 
the  jury  on  the  question  of  fact  and  law. 

Master  and  Servant — Fellow  Servants.* — A  switchman  employed 
in  the  yard  of  one  railroad  company  is  not  a  fellow  servant  of  the 
train  crew  of  another  road  operating  its  trains  through  the  same  yard. 

Appeal  and  Error — ^Review — Harmless  Error — Rulings  as  to  Evi- 
dence.— The  sustaining  of  an  objection  to  a  question,  if  error,  is 
harmless  where  the  question  was  answered. 

Appeal  and  Error — Harmless  Error — Rulings  as  to  Evidence.— The 
overruling  of  an  objection  to  an  improper  question  is  harmless,  where 
the  answer  is  favorable  to  the  party  objecting. 

Railroads— Operation  of  Trains— Action  for  Death  of  Switchman 
— Evidence. — In  an  action  against  a  railroad  company  for  the  death 
of  a  switchman  of  another  road,  by  backing  its  train  through  the 
yards  in  the  nighttime  without  light  or  warning,  evidence  is  admis- 
sible to  show  the  distance  between  defendant's  train  and  a  person 
operating  th^  switch,  though  there  is  no  claim  that  the  switch  was 
too  close  to  the  track. 

Appeal  and  Error — Review — Harmless  Error — Striking  Out  Evi- 
dence.— The  striking  out  of  competent  evidence  is  harmless,  where 
the  fact  sought  to  be  shown  thereby  was  fully  covered  by  ether  evi- 
dence. 

Error  to  Circuit  Court.  Bay  County;  Chester  L.  Collins, 
Judge. 

Action  by  Ida  Jackson,  as  administratrix  of  Oscar  F.  Jack- 
son, deceased,  against  the  Detroit  &  Mackinac  Railway  Com- 
pany. Plaintiff  had  judgment,  and  defendant  brings  error. 
Affirmed. 

Argued  before  Montgomery,  C.  J.,  and  Ostrander,  Hooker. 
Blair,  and  Stone,  JJ. 

♦For  the  authorities  in  this  series  on  the  question  whether  the  em- 
ployees of  different  masters  may  be  fellow  servants,  see  second  foot- 
note of  Floody  V.  Chicago,  etc.,  Ry.  Co.  (Minn.),  34  R.  R.  R.  133, 57 
Am.  &  Eng.  R.  Cas.,  133. 
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James  McNantara  (Weadock  &  Duffy,  of  counsel),  for  ap« 
pellant 
Devere  Hall,  for  appellee. 

Montgomery,  C.  J.  The  plaintiff's  decedent,  Oscar  F.  Jack- 
son, was  employed  by  the  Pere  Marquette  Railroad  Company  in 
Bay  City,  Mich.,  as  night  yardmaster.  The  defendant's  pas- 
senger trains  were  operated  over  the  tracks  of  the  Pere  Mar- 
quette Company  from  the  station  called  "Foss,"  about  a  mile 
from  the  passenger  station  of  the  Pere  ^  Marquette  Company, 
into  which  station  defendant's  passenger  trains  came.  Dece- 
dent's employment  as  such  yardmaster  extended  over  a  period 
of  eight  years  prior  to  his  death.  As  yardmaster,  decedent  had 
full  charge  and  direction  of  the  movements  of  all^  trains,  engines, 
and  cars  owned  or  operated  by  the  Pere  Marquette  Company, 
and  in  defendant's  brief  it  is  stated  Ihat  he  had  charge  of  those 
operated  by  defendant  company.  But  this  statement  should  be 
taken  with  limitations.  He  had  nothing  to  do  with  the  actual 
operation  of  the  Detroit  &  Mackinac  .trains.  All  he  had'  to  do 
in  connection  with  the  trains  was  to  cut  off  the  sleeper,  and  this 
was  done,  because,  as  stated  by  a  witness,  "it  then  became  a 
Pere  Marquette  sleeper.  In  order  to  give  through  traffic  from 
the  north  and  carry  passengers  to  Detroit,  they  would  Jtake  off 
the  Pere  Marquette  sleeper  and  not  make  the  passengers  get 
out."  He  had  nothing  to  do  with  the  Detroit  &  Mackinac  oper- 
ators or  operatives  in  doing  that.  He  used  his  own  Vahor,  and 
the  Detroit  &  Mackinac  in  no  way  assisted. 

On  the  evening  of  June  15,  1908,  while  the  decedent  was  en- 
gaged in  throwing  a  switch  to  permit  the  passage  of  a  Pere 
Marquette  train  and  standing  at  the  switch  between  the  track 
of  the  Pere  Marquette  and  the  defendant's  track,  the  defendant's 
crew,  in  charge  of  its  engine,  backing  out  without  outlook  or 
headlight,  on  the  track  next  to  the  switch  where  decedent  was 
standing,  and  where,  in  operating  the  switch,  his  person  would  be 
brought  within  striking  distance  of  the  engine,  came  into  col- 
lision with  decedent,  and  he  was  killed.  The  testimony  tended 
to  show  that  the  practice  and  custom  of  the  defendant  company 
and  its  crew  was  to  have  an  outlook  and  lights,  and  that  it  was 
the  neglect  adherence  to  this  custom  which  caused  the  death  of 
plaintiff's  intestate. 

At  the  close  of  the  testimony,  a  motion  was  made  to  direct  a 
verdict  for  the  defendant,  and  it  is  strenuously  argued  in  this 
court  that  there  is  no  legitimate  evidence  to  sustain  the  plaintiff's 
case.  We  are  all  agreed,  however,  that  there  was  sufficient  evi- 
dence sustaining  the  plaintiff's  theory  to  carry  the  case  to  the 
jury  if  that  theory  is  correct  as  a  matter  of  law. 

The  plaintiff's  theory  is  that  decedent  had  a  right  to  assume 
that  this  work  would  be  conducted  by  this  train  crew  in  the  man- 
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iier  in  which  it  had  been  accustomed  to,  and  that  he  would  receive 
the  warning  that  had  been  customary,  as  defendant's  crew 
knew  that  decedent's  work  would  require  his  taking  the  posi- 
tion which  he  took  on  this  occasion.  The  case  in  this  respect 
presents  very  much  the  same  questions  that  were  involved  in 
Fitzpatrick  v,  Michigan  Central  Railroad  Company,  149  Mich. 
194,  112  N.  W.  915,  and  Shall  v,  Detroit  &  Mackinac  Railway 
Company,  152  Mich.  463,  116  N.  W.  432.  We  think  no  error 
was  committed  in  submitting  the  case  to  the  jury  upon  the  ques- 
tion of  fact  and  law.  Nor  can  it  be  maintained  that  the  dece- 
dent and  the  defendant's  trainmen  were  fellow  servants.  See 
cases  above  cited  and  Kastl  v,  Wabash  Railroad  Co.,  114  ^Hch. 
53,  72  N.  W.  28. 

Numerous  errors  are  assigned  upon  the  admission  and  rejec- 
tion of  testimony.  The  first  discussed  is  the  refusal  of  the  court 
to  permit  the  defendant  on  cross-examination  of  the  witness 
Tierney  to  go  into  the  subject  of  the  character  of  the  house  he 
kept.  An  examination  of  the  'record  discloses,  however,  that  the 
question  which  was  propounded  was  answered.  We  think  no 
harm  resulted  from  the  ruling. 

Thomas  Kennedy,  the  engineer  of  defendant's  engine,  was 
sworn  as  a  witness  for  the  defendant,  and  testified  as  to  the 
standard  rules  in  force  governing  the  company.  On  recross- 
examination  he  was  asked:  "Q.  Does  not  Pere  Marquette  rule 
i02  say  that  trains  must  not  be  backed  over  nor  across,  nor  cars 
cut  from  an  engine  or  train  and  run  over,  a  public  or  highway 
crossing,  unless  there  is  a  man  on  the  leading  car  who  at  night 
must  display  a  light?  A.  Yes,  sir."  He  was  then  asked:  "Q. 
Isn't  there  the  same  danger  in  running  an  engine  back  over  a 
crossing  at  night  that  there  would  be  m  pushing  a  car  over  the 
crossing  at  night?"  This  was  objected  to  by  defendant  The 
answer  was  permitted,  and  the  witness  testified:  "A.  The 
forward  end  of  the  car  would  be  much  further  away  from  the 
engineer  and  fireman  than  the  rear  of  the  engine."  While  we 
think  the  examination  might  well  have  been  omitted,  still  we 
•cannot  see  how  harm  was  done,  as  the  answer  given  was  favor- 
able to  defendant. 

.  The  next  assignment  of  error  discussed  was  on  the  cross-ex- 
amination of  Kennedy.  As  already  stated,  the  decedent  was  in- 
jured while  standing  between  the  two  tracks  of  the  Pere  Mar- 
quette and  the  defendant,  operating  the  switch.  The  evidence 
•showed  that  when  bending  over  to  turn  the  switch  his  body 
would  be  about  eight  or  nine  inches  from  the  east  rail  of  the 
track,  or  so  close  that  the  defendant's  engine  passing  along  the 
track  would  strike  him.  Upon  cross-examination  Engineer  Ken- 
nedy stated  that  the  tender  of  his  engine  at  the  rear  projected 
H3ver  the  rails  about  29  inches,  and  that  the  step  on  the  side  of 
the  tender  projected  about  4  inches  farther,  so  that  there  would 
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be  but  seven  inches  between  the  switch  stand  and  the  step.  He 
was  then  asked :  "Q.  As  you  went  by  ?  That  would  not  be 
room  for  a  man  to  stand  and  operate  the  switch,  would  it?  A. 
No,  sir."  After  the  answer  was  taken,  it  was  objected  to  as 
incompetent,  irrelevant,  and  immaterial.  It  was  urged  in  the 
objection  that  there  was  no  claim  made  that  the  switch  was  too 
close  to  the  track.  We  think  this  testimony  was  entirely  com- 
petent. It  was  not  necessary  to  aver  that  the  switch  was  too 
close  to  the  track.  It  was  a  part  of  the  surroundings,  and  bore 
upon  the  question  of  whether  the  defendant  was  prudent  in  fail- 
ing to  keep  a  lookout  or  light,  and  warning  the  operator  at  the 
switch.  It  was  one  of  the  risks  that  the  train  crew  of  the  de- 
fendant knew  was  likely  to  be  encountered.  It  was  competent 
to  show  the  exact  situation.  The  negligence  charged  was  not 
the  location  of  the  switch,  but  the  operation  of  the  engine. 

The  witness  Wilkin,  for  the  defendant,  testified,  in  answer 
to  the  question :  "Where  would  Mr.  Jackson  be  with  reference 
to  the  ground  that  you  would  go  over  on  engine  23?  A.  He 
was  perfectly  safe."  This  answer  was  stricken  out  on  motion  of 
plaintiff.  We  think  no  error  was  committed.  The  answer  stated 
a  conclusion,  and,  even  though  competent,  this  ground  had  been 
fully  covered  by  a  description  to  the  jury  of  the  precise  posi- 
tion in  which  Mr.  Jackson  stood,  so  that  the  only  office  left  for 
this  answer  to  fill  was  to  furnish  the  witness'  opinion  as  to  the 
safety  of  the  position  occupied  by  Mr.  Jackson. 

Error  is  also  assigned  upon  the  decision  of  the  court  overrul- 
ing the  motion  for  a  new  trial  made  upon  the  ground  that  the 
verdict  was  against  the  weight  of  the  testimony.  Without  re- 
viewing the  testimony  at  length,  we  are  agreed  that  the  case  is 
not  so  clear  for  the  defendant  as  to  justify  the  court  in  sub- 
stituting our  judgment  for  that  of  the  circuit  judge  upon  the 
question  of  whether  a  new  trial  should  be  granted.  There  was 
a  clear  question  of  fact  for  the  jury. 

The  case  was  properly  submitted,  and  the  judgment  will  be 
affirmed. 
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Hunt  v.  Philadelphia  &  R.  Ry.  Co. 

(Supreme   Court  of  Pennsylvania,   Feb.  21,  1910.) 

[76  Atl.  Rep.  13.] 

Master  and  Servant — Injuries  to  Servant — Existence  of  Relation- 
ship—Use of  Tracks  of  Railroad  Company — ^''Quasi  Emi^oyee.'**-- 
Where  defendant  railroad  company  was  rightfully  using  the  tracks 
of  plaintiff's  employer,  another  railroad  company,  the  plaintiff  is  not 
a  "quasi  employee"  of  defendant  company,  within  Act  April  4,  186a 
(P.  L.  68),  providing  that,  when  any  person  shall  be  injured  while 
employed  about  the  premises  of  a  railroad  company  of  which  he 
is  not  an  employee,  the  right  of  action  shall  be  such  only  as  would 
exist  if  he  were  an  employee. 

Appeal  from  Cofirt  of  Common  Pleas,  Philadelphia  County. 

Action  by  Howard  A.  Hunt  against  the  Philadelphia  &  Read- 
ing Railway  Company.  Judgment  for  plaintiff,  and  defendant 
appeals.    Affirmed. 

Argued  before  Fell,  C.  J.,  and  Brown,  Mestrezat,  Pottek, 
Elkin,  Stewart,  and  Moschzisker,  JJ. 

Wm,  Clarke  Mason,  for  appellant. 

Thomas  Learning  and  John  R,  K,  Scott,  for  appellee, 

Mestrezat,  J.  This  action  was  tried  before  a  jury,  and  re- 
sulted in  a  verdict  for  the  plaintiff.  The  trial  judge  refused 
binding  instructions  for  the  defendant  company;  but  the  court 
in  banc,  on  motion  of  counsel,  subsequently  entered  judgment 
for  the  defendant  under  the  act  of  April  22,  1905  (P.  L.  286). 
The  plaintiff  appealed,  and  assigned  as  error  the  granting  of  de- 
fendant's motion  for  judgment  non  obstante  veredicto.  The 
judgment  was  reversed  by  this  court,  and  the  trial  court  was 
directed  to  enter  judgment  upon  the  verdict.  Hunt  v.  Phila- 
delphia &  Reading  Railway  Co.,  224  Pa.  604,  73  Atl.  968.  The 
judgment  having  been  entered  below  as  directed*  by  this  court, 
the  defendant  has  taken  this  appeal,  and  assigns  for  error  the 
action  of  the  court  in  declining  to  charge  that  "under  all  the  evi- 
dence in  this  case  your  verdict  must  be  for  the  defendant."  It 
will  therefore  be  observed  that  on  the  former  appeal  taken  by  the 

*For  the  authorities  in  this  series  on  the  question  whether  the 
employee  of  another  master  may  also  be  the  employee  of  a  railroa<J 
company,  see  last  paragraph  of  foot-note  of  Hendrickson  v.  Wis- 
consin Cent.  Ry.  Co.  (Wis.),  33  R.  R.  R.  340,  56  Am.  &  Eng.  R- 
Cas.,  N.  S.,  340;  fifth  foot-note  of  Yeates  v.  Illinois  Cent.  R.  Co. 
(Ill),  34  R.  R.  R.  65,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  65;  Floody  p. 
Chicago,  etc.,  Ry.  Co.  (Minn.),  34  R.  R.  R.  133,  57  Am.  &  Eng.  R- 
Cas.,  N:  S.,  133. 
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plaintiff  we  held  that  under  the  evidence  the  case  was  for  the 
jury;  and  we  are  now  asked  to  say,  on  this  appeal  taken  by  the 
defendant  company,  that  the  case  was  not  for  the  jury,  and  that 
the  court  should  have  directed  a  verdict  for  the  defendant  com- 
pany. 

After  a  reargument,  and  further  consideration,  we  are  not 
convinced  that  our  former  judgment  is  erroneous.  We  did  not 
discuss  the  effect  of  the  act  of  April  4,  1868  (P.  L.  58),  in  the 
opinion  filed  in  the  former  case,  as  under  our  cases  we  regarded 
the  question  too  clear  to  need  discussion.  That  act  provides 
that,  "when  any  person  shall  sustain  personal  injury  or  loss  of 
life  while  lawfully  engaged  or  employed  on  or  about  the  roads 
*  *  *  and  premises  of  a  railroad  company,  *  *  *  of 
which  company  such  person  is  not  an  employee,  the  right  of 
action  and  recovery  in  all  such  cases  against  the  company  shall 
be  such  only  as  would  exist  if  such  person  were  an  employee." 
It  appears  from  the  evidence  that  the  defendant  company  \vas 
using  the  tracks  of  the  Baltimore  &  Ohio  Railroad  Company, 
and  presumptively  by  the  latter's  permission,  and  hence,  at  the 
lime  and  place  of  the  accident,  they  must  be  considered  the 
property  of  the  defendant.  The  plaintiff,  an  employee  of  the 
Baltimore  &  Chio  Railroad  Company  and  then  engaged  in  its 
service,  was,  therefore,  not  employed  on  or  about  the  defendant's 
road,  and  was  not  a  quasi  employee  of  tl^e  defendant  company, 
within  contemplation  of  the  act  of  1868.  The  facts  of  the  case 
bring  this  branch  of  it  within  the  doctrine  of  Kelly  v.  Union 
Traction  Co.,  199  Pa.  322,  49  Atl.  70,  and  Keck  v.  Philadelphia 
&  Reading  R.  R.  Co.,  206  Pa.  501,  56  Atl.  47. 

The  judgment  is  affirmed. 


Missouri,  K.  &  T.  Ry.  Co.  v.  Foreman  et  al. 

(Circuit  Court  of  Appeals,   Eighth   Circuit,    November   5,   1909.) 

[174  Fed.   Rep.  377.] 

Death— Action  for  Wrongful  Death — Parties — ^Arkansas  Statute.— 

MansJ.  Dig.  Ark.  1884,  §  5226  (Ind.  T.  Ann.  St.  1899,  §  3431),  in  force 
in  Indian  Territory  prior  to  its  admission  as  a  state,  gives  a  right 
of  action  for  wrongful  death  where  there  are  no  personal  represen- 
tations to  the  heirs  at  law  of  the  deceased  person,  and  provides 
that  the  amount  recovered  shall  be  for  the  exclusive  benefit  of  the 
Widow  and  next  of  kin,  "and  shall  be  distributed  to  such  widow  and 
next  of  kin  in  the  proportion  provided  by  law  in  relation  to  the 
Aistribution  of  personal  property  left  by  persons  dying  intestate;  and 
'n  every  such  action,  the  jury  may  give  such  damages  as  they  shall 
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deem  a  fair  and  just  compensation  with  reference  to  the  pecuniary 
injuries  resulting  from  such  death  to  the  wife  and  next  of  kin  of 
such  deceased  person."  Held,  that  while,  under  such  statute,  there 
can  be  no  recovery  unless  pecuniary  loss  is  shown  to  the  widow  or 
next  of  kin,  where  a  person  killed  left  as  his  only  heirs  at  law  under 
the  statute  his  wife  and  mother,  the  mother  was  a  necessary  partj 
plaintiff,  even  though  she  may  not  have  individually  sustained  any 
pecuniary  loss  through  his  death. 

Master  and  Servant — Master^s  Liability  for  Injury  to  Servant— 
Evidence  of  Negligence.* — The  fact  of  an  accident  in  which  a  rail- 
road employee  is  injured  carries  with  it  no  presumption  of  negli- 
gence on  the  part  cf  the  company;  but,  in  order  to  render  it  liable, 
some  specific  act  of  negligence  must  be  affirmatively  shown. 

Master  and  Servant — Master^  Liability  for  Injury  to  Servant— 
Defective  Railroad  Cars. — A  freight  train  on  defendant's  railroad 
broke  in  two  by  the  pulling  out  of  a  drawhead  of  the  car  next  the  en- 
gine, which  was  stopped  about  ten  feet  from  the  car  while  the 
engineer,  plaintiff's  intestate,  who  was  conductor,  and  a  brakeman, 
were  making  a  temporary  attachment.  While  so  at  work,  the  engine 
moved  back,  and  deceased  was  caught  between  it  and  the  car  and 
killed.  Plaintiffs  alleged  two  acts  of  negligence  on  the  part  of  de- 
fendant: A  defective  air  brake,  which  permitted  the  engine  to  move; 
and  a  leaky  throttle.  But  it  appeared  that  the  engn'ne  moved  up- 
grade, and  it  was  not  shown  that  the  lever  was  so  set  that  it  would 
move  backward  if  started  by  the  steam.  The  fireman  was  on  the  en- 
gine. Held,  that  in  the  absence  of  some  evidence  to  show  what  in 
fact  caused  the  engine  to  move,  and  that  it  was  due  to  some  act  of 
negligence  on  the  part  of  defendant,  it  could  not  be  held  liable. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  District  of  Oklahoma. 

Action  by  Mary  K.  Foreman  and  Mary  E.  Foreman  against 
the  Missouri,  Kansas  &  Texas  Railway  Company.  Judgment 
for  plaintiffs,  and  defendant  brings  error.     Reversed. 

Clifford  L.  Jackson,  for  plaintiff  in  error. 

D,  H,  Wilson  and  A,  A.  Osgood,  for  defendants  in  error. 

Before  Van  Devanter,  Circuit  Judge,  and  Carland  and 
Pollock,  District  Judges. 

Pollock,  District  Judge.  This  action  was  brought  to  recover 
damages  for  a  death  alleged  to  have  occurred  by  reason  of  the 

♦For  the  authorities  in  this  series  on  the  subject  of  plaintiffs  bur- 
den of  proof  in  an  action  against  a  master  for  the  death  of  or  in- 
jury to  his  servant,  see  last  foot-note  of  Chamberlain  v.  Southern 
Ry.  Co.  (Ala.),  34  R.  R.  R.  655,  57  Am.  &  Eng.  R.  Cas.,  X.  S.,  655; 
fourth  head-note  of  Christensen  v.  Oregon  Short  Line  R.  Co.  (Utah), 
34  R.  R.  R.  253.  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  253;  Louisville  &  X. 
R.  Co.  V.  Caldwell  (Fla.),  33  R.  R.  R.  560,  56  Am.  &  Eng.  R.  Cas., 
N.  S.,  660. 
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negligent,  wrongful  acts  of  the  railway  company.  '  The  facts 
are: 

Deceased  was  a  freight  conductor  in  the  employ  of  defendant, 
engaged  in  running  a  freight  train  south  on  defendant's  line 
of  road  from  Parsons,  Kan.,  to  Muskogee,  Okl.  On  the  5th 
day  of  August,  1903,  when  the  train,  composed  of  12  to  15 
ballast  cars,  had  passed  Russell  Creek  station,  and  when  about 
seven  telegraph  poles  north  of  milepost  No.  419  on  defendant's 
line  of  road,  the  drawhead  in  the  car  next  to  the  engine  pulled 
out.  At  this  time  the  crew,  in  charge  of  the  train  consisted  of 
deceased,  as  conductor.  Miller,  as  engineer,  Searcy,  fireman, 
Wyman,  head,  and  Denham,  rear  brakeman.  Passenger  train 
No.  4  was  about  due  at  this  place,  as  was  a  freight  train  against 
which  this  train  had  a  time  order,  which  facts  rendered  it  nec- 
essary for  the  crew  in  charge  of  the  train  to  act  quickly  and 
promptly  in  moving  the  train.  When  the  drawhead  pulled  out, 
the  engineer  applied  the  brakes,  stopped  the  engine,  threw  the 
reverse  lever  in  the  center  of  the  quadrant  as  nearly  as  possi- 
ble, got  down  from  the  engine,  leaving  it  standing  some  eight 
or  ten  feet  in  front  of  the  car  from  which  the  drawhead  had 
been  pulled  out,  and  leaving  the  fireman  in  the  cab  on  the  engine. 
After  ascertaining  in  what  the  trouble  consisted,  the  engineer 
went  back  to  the  engine,  procured  a  chain  with  which  to  fasten 
the  train  to  the  engine  in  place  of  the  broken  drawhead.  As 
deceased,  engineer  Miller,  and  front  brakeman  Wyman,  were 
working  between  the  rails  chaining  the  car  and  engine  together, 
the  deceased  being  at  the  time  on  his  knees  assisting  in  passing 
the  chain  around  the  front  axle  of  the  car,  from  some  cause 
the  engine  backed  up,  catching  the  deceased  between  the  draw- 
bar of  the  engine  and  the  deadwood  timbers  of  the  car,  from  the 
effect  of  which  his  head  was  crushed,  resulting  in  immediate 
death. 

To  recover  damages  for  loss  so  sustained,  this  action  was 
brought  by  the  widow  and  next  of  kin,  and  the  mother  of  de- 
ceased, jointly,  against  the  railway  company.  The  specific 
grounds  of  negligence  charged  in  the  petition  are  these: 

"That  the  backing  of  said  engine  was  the  result  of  its  being 
out  of  repair  and  in  an  unsafe  and  dangerous  condition,  in  this, 
that  the  air  brake  and  appliances  controlling  the  same  were  out 
of  order  and  leaky  so  that  after  being  set  the  air  brake  would 
leak  off  and  allow  said  engine  to  start  and  move;  and  in  this, 
that  the  throttle  of  said  engine  was  out  of  order  and  leaked 
steam  to  such  an  extent  as  to  cause  the  engine  to  move  after 
the  steam  valve  had  been  closed  so  far  as  it  could  be  closed  in 
the  condition  it  then  was  in,  by  reason  whereof  said  engine 
No.  490  was,  and  for  several  days  before  that  had  been,  unsafe 
and  dangerous  to  use  in  and  about  the  handling  and  operating 
of  a  train  of  cars — all  to  the  knowledge  of  said  defendant." 
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While  many  errors  are  assigned  and  discussed,  in  the  view 
we  have  taken  of  the  case,  we  deem -it  necessary  to  notice  but 
two:  (1)  The  action  of  the  trial  court  in  denying  the  request 
made  by  defendant  for  an  instructed  verdict  in  favor  of  de- 
fendant and  against  the  mother,  Mary  E.  Foreman;  (2)  the 
refusal  of  the  trial  court  to  direct  the  jury,  on  the  entire  case, 
to  return  a  verdict  in  favor  of  the  defendant.  And  of  these  in 
their*  order.  Was  the  mother  of  deceased  a  proper  or  necessarj' 
party  plaintiff  to  this  action? 

It  being  the  insistence  of  plaintiff  in  error  in  this  regard,  as 
deceased  was  contributing  nothing  toward  the  support  of  his 
mother  at  the  date  of  his  death,  and  had  contributed  nothing 
for  15  years  last  past,  she  had  no  reasonable  prospect  of  re- 
ceiving any  aid  or  support  from  deceased  in  the  future,  there- 
fore she  suffered  no  pecuniary  loss  by  reason  of  his  death,  and 
no  recovery  can  be  had  in  her  behalf  and  the  request  to  so 
charge  the  jury  should  have  been  sustained. 

The  solution  of  this  question  depends  upon  a  consideration 
of  the  act  creating  the  cause  of  action.  That  act  is  section  5226, 
Mansf.  Dig.  Laws  Ark.  1884  (Ind.  T.  Ann.  St.  1899,  §  3431), 
extended  over  the  Indian  country  by  Act  Coftg.  May  2,  1890, 
c.  182,  26  Stat.  81,  and  reads  as  follows: 

"Every  such  action  shall  be  brought  by,  and  in  the  name  of, 
the  personal  representatives  of  such  deceased  person,  and  if 
there  be  no  personal  representatives,  then  the  same  may  be 
brought  by  the  heirs  at  law  of  such  deceased  person;  and  the 
amount  recovered  in  every  such  action  shall  be  for  the  exclusive 
benefit  of  the  widow  and  next  of  kin  of  such  deceased  person, 
and  shall  be  distributed  to  such  widow  and  next  of  kin,  in  the 
proportion  provided  by  law  in  relation  to  the  distribution  of 
personal  property  left  by  persons  dying  intestate;  and,  in  every 
such  action,  the  jury  may  give  such  damages  as  they  shall  deem 
a  fair  and  just  compensation,  with  reference  to  the  pecuniary 
injuries  resulting  from  such  death,  to  the  wife  and  next  of  kin 
of  such  deceased  person.  Provided,  that  every  such  action  shall 
be  commenced  within  two  years  after  the  death  of  such 
person." 

At  the  common  law  no  right  of  action  accrued  to  any  one  for 
an  injury  resulting  in  death.  It  was  therefore  the  province  of 
the  legislative  branch  of  the  government,  state  or  national,  to 
create  such  right  of  action,  to  confer  it  on  such  persons,  to 
limit  the  recovery  to  such  amount,  and  to  distribute  it  to  such 
persons  under  such  limitations  as  in  its  wisdom  seemed  proper. 
The  right  of  action  created  by  this  statute  is  conferred  first  on 
the  personal  representatives  of  the  deceased.  If,  as  in  this  case, 
there  were  no  personal  representatives  in  existence,  then  tlic 
right  of  action  may  be  exercised  "by  the  heirs  at  law  of  such 
deceased  person  for  the  exclusive  benefit  of  the  widow  and  next 
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of  kin."  There  is  in  this  statute  no  thought  of  punishment  of 
the  wrongdoer,  and  the  recovery  is  limited  to  a  just  compen- 
sation for  loss  sustained  by  those  for  whose  benefit  the  action 
is  brought,  and  is  to  be  distributed  to  the  widow,  and  next  of 
kin  in  the  same  proportion  and  the  same  manner  as  the  law 
distributes  personal  property  left  by  the  deceased.  Therefore, 
in  order  to  ascertain  on  whom  the  law  casts  the  right  of  action 
so  created,  we  have  only  to  determine  who  the  heirs  at  law  of 
the  deceased  were  at  the  date  of  his  death,  and,  in  order  to 
determine  the  amount  of  recovery,  to  ascertain  what  the  pe- 
cuniary loss  to  the  widow  and  next  of  kin  was  by  reason  of  the 
death.  For,  if  no  such  loss  was  sustained  by  those  to  whom 
the  law  would  distribute  the  recovery  when  had,  it  is  clear,  in 
such  case,  there  could  be  no  recovery.  Swift  &  Co.  v,  Johnson, 
138  Fed.  867,  71  C.  C.  A.  619,  1  L.  R.  A.  (N.  S.)  1161;  Little 
Rock  &  Ft.  Smith  Ry.  v,  Townsend,  41  Ark.  382 ;  Fordyce  v, 
McCants,  51  Ark.  509,  11  S.  W.  694,  4  L.  R.  A.  296,  14  Am.  St. 
Rep.  69;  St.  Louis,  M.  &  S.  E.  Ry.  Co.  v.  Garner,  76  Ark.  555, 
^  S.  W.  550 ;  Atchison,  etc.,  Co.  v.  Brown,  26  Kan.  443. 

Section  2592,  Mansf.  Dig.  Laws  Ark.  1884  (lod.  T.  Ann. 
St,  1899,  §  1880),  in  force  in  the  Indian  country  when  this 
death  occurred,  provides  as  follows: 

"If  a  husband  die  leaving  a  widow  and  no  children,  such 
widow  shall  be  endowed  of  one-half  of  the  real  estate  of  which 
said  husband  died  seised,  and  one-half  of  the  personal  estate, 
absolutely  and  in  her  own  right." 

Section  2522  of  the  same  laws  (Ind.  T.  Ann.  St.  1899,  § 
1820),  in  force,  reads  as  follows: 

"When  any  person  shall  die  having  title  to  any  real  estate 
of  inheritance  or  personal  estate  not  disposed  of  nor  otherwise 
limited  by  marriage  settlement,  and  shall  be  intestate  as  to  such 
estate,  it  shall  descend  and  be  distributed  in  parcenary  to  his 
kindred,  male  and  female,  subject  to  the  payment  of  his  debts 
and  the  widow's  dower,  in  the  following  manner:  First,  to 
children  or  their  descendants  in  equal  parts.  Second,  if  there 
be  no  children,  then  to  the  father,  then  to  the  mother ;  if  there 
be  no  mother,  then  to  the  brothers  and  sisters  or  their  descend- 
ants in  equal  parts." 

From  which  it  becomes  apparent  in  this  instance  both  the 
widow  and  the  mother  of  the  deceased,  who  died  without  chil- 
dren or  father  living,  were  his  heirs  at  law;  and  as  the  right 
of  action  here  created,  in  the  absence  of  personal  representa- 
tives, is  cast  upon  the  heirs  at  law  of  the  deceased,  no  others 
can  exercise  such  right.  The  right  of  action  so  created  must 
be  exercised  by  those  on  whom  it  is  conferred,  the  heirs  at  law ; 
the  amount  recovered  to  be  distributed  when  recovered  to  those 
for  whose  benefit  the  cause  of  action  was  created,  the  widow 
and  next  of  kin.    As  the  mother  is  one  of  the  heirs  at  law  of 
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deceased,  and  as  the  heirs  at  law  alone,  in  the  absence  of  per- 
sonal representatives,  may  exercise  the  right  to  prosecute  this 
action,  the  mother  is  a  necessary  party  plaintiff,  notwithstand- 
ing she  may.  in  her  individual  capacity  have  suffered  no  pe- 
cuniary loss  by  reason  of  the  death  of  her  son,  and  may  in  her 
individual  capacity  receive  no  part  of  any  recovery  that  may 
be  had.  She  acts  here  in  the  capacity  of  plaintiff  in  the  exercise 
of  this  right  created  by  statute,  not  in  her  individual  capacity 
as  mother  of  deceased,  but  in  her  representative  capacity  as 
one  of  his  heirs  at  law.  And  she  acts  not  for  her  individual 
benefit,  but  for  the  benefit  of  the  widow  and  next  of  kin.  In 
other  words,  the  right  to  prosecute  the  action  created  by  this 
statute,  where  none  existed  .  at  the  common  law,  is  conferred 
upon  and  must  be  exercised  by  those  acting  in  a  representative, 
and  not  in  an  individual,  capacity,  and  presumably  to  the  end 
that  the  cause  of  action  created  might  not  fail  for  want  of  those 
in  esse  qualified  to  prosecute. 

In  refusing  the  request  preferred  by  defendant  to  instruct 
a  verdict  against  the  mother,  Mary  E.  Foreman,  and  in  favor 
of  the  defendant,  there  was  no  error,  if  there  was  evidence  suf- 
ficient to  warrant  the  jury  in  returning  a  verdict  against  the 
defendant  in  favor  of  plaintiffs. 

We  shall  therefore  proceed  to  a  consideration  of  the  remain- 
ing  question. 

This  being  an  action  to  recover  damages  for  a  loss  sustained 
by  the  death  of  deceased,  husband  and  son,  by  reason  of  the 
alleged  wrongful  and  negligent  acts  of  defendant,  it  was  in- 
cumbent upon  plaintiffs,  before  such  recovery  could  be  had,  to 
both  allege  and  prove,  not  only  the  cause  which  operated  to  pro- 
duce the  death,  but,  also,  that  such  cause  had  its  origin  in 
some  specific  and  particular  negligent  act  of  the  defendant,  for 
the  result  of  which  it  was  legally  liable. 

As  said  by  Mr.  Justice  Brewer,  delivering  the  opinion  of  the 
court  in  Patton  v,  Texas  &  Pacific  Railway  Co.,  179  U.  S.  658, 
21  Sup.  Ct.  275,  45  L.  Ed.  361  : 

"First.  That  while  in  the  case  of  a  passenger  the  fact  of  an 
accident  carries  with  it  a  presumption  of  negligence  on  the  part 
of  the  carrier,  a  presumption  which  in  the  absence  of  some  ex- 
planation or  proof  to  the  contrary  is  sufficient  to  sustain  a  ver- 
dict against  him,  for  there  is  prima  facie  a  breach  of  his 
contract  to  carry  safely  (Stokes  v.  Saltonstall,  13  Pet.  181,  10  L. 
Ed.  115;  Railroad  Company  v.  Pollard,  22  Wall.  341,  22  L 
Ed.  877;  Gleeson  v.  Virginia  Midland  Railroad,  140  U.  S.  435, 
443,  11  Sup.  Ct.  859,  35  L.  Ed.  458),  a  different  rule  obtains  as 
to  an  employee.  The  fact  of  accident  carries  with  it  no  pre- 
sumption of  negligence  on  the  part  of  the  employer,  and  it  is  an 
affirmative  fact  for  the  injured  employee  to  establish  that  the 
employer  has  been  guilty  of  negligence.     Texas  &  Pacific  Rail^ 
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way  V,  Barrett,  166  U.  S.  617,  17  Sup.  Ct.  707,  41  L.  Ed.  1136. 
Second.  That  in  the  latter  case  it  is  not  sufficient  for  the  em- 
ployee to  show  that  the  employer  may  have  been  guilty  of 
negligence ;  the  evidence  must  point  to  the  fact  that  he  was.  And 
where  the  testimony  leaves  the  matter  uncertain  and  shows  that 
any  one  of  half  a  dozen  things  may  have  brought  about  the  injury, 
for  some  of  which  the  employer  is  responsible  and  for  some  of 
which  he  is  not,  it  is  not  for  the  jury  to  guess  between  these 
half  a  dozen  causes  and  find  that  the  negligence  of  the  employer 
was  the  real  cause,  when  there  is  no  satisfactory  foundation 
in  the  testimony  for  that  conclusion.  If  the  employee  is  unable 
to  adduce  sufficient  evidence  to  show  negligence  on  the  part 
of  the  employer,  it  is  only  one  of  the  many  cases  in  which  the 
plaintiff  fails  in  his  testimony,  and  no  mere  sympathy  for  the 
unfortunate  victim  of  an  accident  justifies  any  departure  from 
settled  rules  of  proof  resting  upon  all  plaintiffs." 

In  this  case  the  fact  that  the  engine;  left  by  the  engineer 
standing  some  eight  or  ten  feet  in  front  of  the  car  from  which 
the  drawhead  had  been  pulled  out,  did  back  up  quietly  while 
deceased  and  others  were  between  the  rails  fastening  a  chain 
to  the  axle  of  the  car,  and  did  in  so  backing  up  catch  and  kill 
deceased,  is  known  to  and  admitted  by  all;  but  the  question 
presented  for  determination  is:  What  force  operated  to  move 
the  engine  backward,  and  how  was  such  force  applied  ?  Before 
plaintiffs  could  be  permitted  to  recover,  they  must  have  alleged 
in  what  this  moving  force  consisted,  and  that  it  was  applied  be- 
cause of  some  negligent  act  committed  by  defendant  for  which 
it  was  legally  liable  to  plaintiffs. 

As  has  been  seen,  plaintiffs  charge  in  their  petition  such  neg- 
ligent act  to  have  been  committed  by  defendant  in  one  of  two 
ways:  Either  that  defendant  negligently  permitted  the  air 
brakes  and  appliances  to  be  and  remain  out  of  order  and  in  a 
leaky  condition,  which  caused  the  brakes  to  release  and  the 
engine  to  move  backward;  or  that  the  throttle  of  the  engine 
was  out  of  order  and  leaked  steam  to  such  an  extent  as  to  move 
the  engine  backward. 

If  the  efficient  cause  of  the  engine's  backward  movement 
originated  in  any  act  of  the  engineer  himself,  or  of  the  fire- 
man who  remained  on  the  engine,  or  in  any  other  person,  act, 
manner,  or  thing  than  those  acts  of  negligence  charged,  plain- 
tiffs may  not  recover,  and  it  devolves  upon  the  plaintiffs  to  es- 
tablish one  or  both  of  the  negligent  acts  charged  against 
defendant  was  the  efficient  cause  of  the  moving  of  the  engine 
to  the  exclusion  of  all  others. 

The  question  now  presented  is:  Did  plaintiffs  sustain  the 
burden  undertaken  by  them  of  producing  evidence  from  which 
the  jury  was  warranted  in  finding  either  or  both  acts  of  negli- 
gence charged  was  the  efficient  and  proximate  cause  of  the  cn- 
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giiie  moving  to  the  death  of  deceased?  In  other  words,  the 
evidience  found  in  the  record  must  return  an  answer  to  the  ques- 
tion, what  caused  the  engine  to  move?  And  that  answer,  when 
returned,  must  find  either  the  one  or  the  other,  or  both,  of  the 
negligent  acts  of  defendant  charged  to  exist  as  a  fact,  and  such 
finding  must  be  supported  by  the  evidence,  or  the  judgment 
entered  may  not  stand. 

Coming  now  to  a  consideration  of  the  evidence  as  bearing  on 
the  question  presented,  well-known  and  conceded  physical  facts 
must  be  considered  and  applied.  There  is  in  the  record  no  con- 
tradiction of  the  fact  that  from  milepost  No.  419  on  defendant's 
line  of  road  for  a  distance  of  ten  telegraph  poles  to  the  north 
the  grade  is  an  upgrade,  the  place  where  the  accident  ocairred 
was  about  seven  telegraph  poles  north  of  milepost  419,  the  en- 
gine in  question  was  running  south,  downgrade,  at  the  place 
where  the  drawhead  was  pulled  out,  and  the  engine  was  stopped 
and  left  by  the  engineer  when  he  went  to  assist  in  chaining  the 
front  car  of  the  train  to  the  engine.  Suppose,  then,  it  should 
be  found  to  be  true,  as  charged  by  plaintiffs,  that  the  air  brakes 
and  appliances  were  out  of  repair  and  leaked  air  sufficient  to 
release  the  brakes  from  the  engine.  What,  in  the  very  i-eason 
and  nature  of  things,  must  have  happened  when  the  engine,  by 
the  force  of  its  own  weight,  moved  ?  In  compliance  with  natural 
laws  it  must  have  moved  downward  and  from  the  train,  and 
not  upward  and  toward  it. 

Again,  it  is  true,  there  is  evidence  in  the  record  that  the  engine 
in  question  on  the  day  of  the  accident  leaked  steam  at  the  throt- 
tle ;  but  the  extent  of  such  leakage  is  not  shown,  more  than  that 
the  engine  moved.  It  is  argued,  however,  from  these  premises, 
as  tlie  engine  did  leak  steam  at  the  throttle,  and  as  it  did  move 
backward,  it  will  be  presumed  the  engine  must  have  leaked 
steam  to  such  an  extent  as  to  show  the  railway  company  negli- 
gent or  it  would  not  have  moved  backward.  This,  however,  is 
simply  reasoning  in  a  circle  without  established  premises  or 
necessarily  correct  conclusion,  and  for  this  reason:  The  pre- 
sumption is  that  defendant  furnished  an  engine  reasonably 
suitable  for  the  work  to  be  performed  by  it,  with  appliances  in 
a  reasonably  safe  condition  for  use;  that  is  to  say,  it  was  not 
negligent  in  this  regard.  This  presumption  must  be  overcome  by 
evidence  before  a  recovery  can  be  had  on  this  ground. 

Again,  the  process  of  reasoning  here  employed  is  faulty  and 
illogical,  in  that  it  bases  the  presumption  of  negligence  on  a 
presumption  and  not  on  an  admitted  or  established  fact; 
whereas,  a  presumption  of  fact  must  be  based  on  a  known  or 
established  fact,  and  can  never  be  founded  on  another  pre- 
sumption. United  States  v.  Ross,  92  U.  S.  281.  23  L.  Ed.  707; 
Manning  v.  Insurance  Co.,  100  U.  S.  693,  25  L.  Ed.  761; 
Looney  v.  Metropolitan  Railroad  Co.,  200  U.  S.  480,  26  Sup. 
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Ct.  303,  50  L.  Ed.  564;  United  States,  etc.,  Co.  v.  Des  Moines 
National  Bank,  145  Fed.  273,  74  C.  C.  A.  553.  In  Douglass  v. 
Mitchell's  Ex'rs,  35  Pa.  443,  Mr.  Justice  Thompson  stated  the 
rule  as  follows : 

"That  as  proof  of  a  fact  the  law  permits  inferences  from 
other  facts,  but  does  not  allow  presumptions  of  fact  from  pre- 
sumptions. A  fact  being  established,  other  facts  may  be,  and  often 
are,  ascertained  by  just  inferences.  Not  so  with  a  mere  pre- 
sumption of  fact.  No  presumption  can  with  safety  be  drawn 
from  a  presumption;  there  being  no  fixed  or  ascertained  fact 
from  which  an  inference  of  fact  might  be  drawn,  none  is 
drawn." 

See,  also:  Phila.  City  Pass.  Railway  Co.  v.  Henrice,  92  Pa. 
434,  37  Am.  Rep.  699;  Railway  Co.  v.  Rhoades,  64  Kan.  553, 
68  Pac.  58. 

Again,  it  is  further  shown  by  the  same  evidence  that  all 
locomotive  engines  when  in  use  leak  steam  to  a  greater  or  less 
extent  at  the  throttle.  Therefore,  if  this  be  true,  the  mere 
showing  that  this  engine  did  leak  steam  at  the  throttle,  without 
any  showing  of  the  extent,  would  not  support  the  charge  made. 
The  fact  is,  it  cannot  be  determined  from  the  evidence  in  this 
case  what  caused  the  engine  to  move.  All  the  witnesses  testify- 
ing in  the  case  having  any  actual  knowledge  of  the  condition 
of  the  engine  at  the  time  of  the  accident  said  it  was  in  good 
condition.  The  engineer  in  charge  of  the  engine,  as  a  witness 
for  plaintiffs,  testified  he  set  the  brakes  on  the  engine,  threw 
the  reverse  lever,  which  controls  the  movements  of  the  engine 
backward  and  forward,  in  the  center  of  the  quadrant  on  which 
it  moves.  The  evidence  further  discloses  when  this  lever  is  in 
the  exact  center  of  the  quadrant  the  application  of  steam  at  the 
throttle  will  move  it  in  neither  direction.  When  forward  of  the 
center,  upon  the  application  of  steam,  the  engine  will  move 
forward;  or,  if  backward  from  the  center,  the  engine  will  move 
backw^ard.  He  further  testified  it  is  the  duty  of  the  engineer 
in  stopping  and  leaving  his  engine  to  place  the  reverse  lever  in 
the  center  of  the  quadrant  and  set  the  brakes  on  the  engine, 
and  that  he  did  this.  As  has  been  seen,  if  the  air  leaked,  re- 
leasing the  brakes,  and  the  engine  moved  from  its  own  weight, 
it  would  have  moved  forward  not  backward.  If  it  moved  from 
an  application  of  steam  to  the  cylinder  through  leaky  valves,  the 
reverse  lever  was  not  left  at  the  center  of  the  quadrant,  but  must 
have  been  left  in  reverse  motion.  However,  there  is  no  evi- 
dence in  this  record  of  the  fact  that  the  lever  was  left  in  re- 
verse motion.  The  contrary  appears  from  plaintiffs*  own 
testimony.  And  if  the  engineer,  contrary  to  his  express  testi- 
mony, negligently  left  the  lever  in  reverse  motion,  there  can  be 
no  recovery  in  this  case  for  two  reasons :  ( 1 )  Defendant,  as  a 
matter  of  law,  is  not  liable  for  such    negligence  in  this  case; 
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(2)  as  such  negligence  is  not  charged,  defendant  was  not  re- 
quired to  meet  it  at  the  trial. 

The  evidence  further  disclosed  the  regular  engineer  in  charge 
of  engine  No.  490  was  Guy  Danforth.  That  on  the  day  pre- 
ceding the  accident  this  engine,  in  charge  of  Danforth,  puUing 
an  empty  freight  north,  took  the  passing  track  at  Oswego  station. 
That  the  train  was  separated  at  a  street  crossing  running  east  and 
west  across  the  passing  track  to  allow  vehicles  to  pass.  North 
of  this  street,  attached  to  the  engine,  were  some  16  to  18  cars. 
After  the  engine,  with  these  cars  attached,  had  been  run  north 
to  clear  the  street  crossing,  had  been  stopped,  and  the  engineer 
had  climbed  down  from  his  engine,  the  eng^ine  with  the  cars 
backed  up  almost  closing  the  gap  made  between  the  parts  of 
the  train  at  the  street  crossing.  As  shown  from  the  record, 
this  fact  was  given  much  weight  by  the  trial  court  in  refusing 
the  recjuest  to  instruct  for  defendant.  However,  Engineer 
Danforth  testified,  in  regard  to  this  transaction:  That  he  left 
the  engine  in  the  reverse  motion ;  that  he  released  the  air  brakes 
in  order  to  take  up  the  slack  of  the  train,  and  neglected  to  open 
the  cylinder  cocks  and  thus  relieve  the  pressure  in  the  cylinder 
heads,  which  started  the  engine  in  the  act  of  backing  up;  that 
it*  was  his  fault,  and  not  any  defect  of  the  engine,  that  caused 
it  to  back  up  on  this  occasion.  It  also  appears  that  the  passing 
track  at  this  place  was  level  or  slightly  downgrade  to  the  south, 
from  all  of  which  we  are  of  the  opinion  the  conditions  present 
on  the  4th  of  August,  the  day  preceding  the  accident  in  this 
case,  were  so  diflferent  in  character  as  to  throw  no  light  on  the 
situation  out  of  which  the  death  of  deceased  arose. 

Considering  all  the  evidence  found  in  the  record,  and  giving 
to  it  all  just  inferences  derivable  therefrom,  in  our  judgment, 
it  was  impossible  for  the  jury  to  determine  what  caused  the 
engine  to  move  to  the  destruction  of  Foreman.  Therefore  the 
verdict  returned  is  not  supported  by  sufficient  evidence,  and  the 
court,  in  the  exercise  of  sound  discretion,,  should  have  granted 
the  request  to  instruct  a  verdict  for  defendant.  Patten  v,  Texas 
&  Pacific  Ry.  Co.,  supra,  and  cases  cited. 

It  follows  the  judgment  must  be  reversed,  and  the  case  re- 
manded for  a  new  trial. 

It  is  so  ordered. 
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(Supreme  Court  of  North  Carolina,  May  4,  1910.) 

[67  S.  E.  Rep.  1009.] 

Appeal  and  E^ror — Review  of  Nonsuit. — On  appeal-  from  a  judg- 
ment of  nonsuit,  the  evidence  must  be  construed  most  favorably  to 
plaintiff,  and  every  material  fact  which  it  tends  to  prove  must  be 
taken  as  established. 

Appeal  and  Error — Findings — Conclusiveness — Weight  and  Cred- 
ibility.— ^The  Supreme  Court  will  not  pass  on  the  weight  of  the  evi- 
dence or  the  credibility  of  witnesses. 

Master  and  Servant — Master's  Duty — Methods  of  Work — Custo- 
mary Methods — Knowledge.* — Where  a  railroad  company  permitted 
its  employees  to  ride  on  its  engine  between  certain  stations  in  the 
dischargee  of  their  duties  for  nine  years  without  objection,  it  is 
charged  with  knowledge  of  their  custom  in  doing  so. 

Master  and  Servant — Master's  Duty — Care  Required. — Where  rail- 
road employees  had  customarily  ridden  on  the  engine  between  cer- 
tain stations  in  the  discharge  of  their  duties  for  such  a  length  of  time 
as  to  charge  the  company  with  notice  of  such  custom,  it  was  bound  to 
use  reasonable  care  to  transport  them  safely  while  riding  in  such  po- 
sition. 

Master  and  Servant — Master's  Duty — Protecting  Railway  Employ- 
ees.*— Where  a  railroad  company  permitted  its  employees  to  ride  on 
its  engine  and  the  steps  thereof  without  objection  for  nine  years,  it 
could  not  permit  obstructions  along  the  track  so  close  to  passing  en- 
gines as  to  endanger  employees  in  such  position,  if  it  installed  larger 
engines  than  those  used  when  coal  chutes  along  the  track  were  built 
so  that  employees  on  the  steps  of  such  larger  engines  were  liable  to 
be  struck  by  the  coal  chute  posts,  it  was  bound  to  move  the  posts  out 
of  the  way,  or  not  to  use  such  engines  on  that  track. 

Master  and  Servant — Injuries  to  Trainmen — Contributory  Negli- 
gence— ^Alighting  from  Moving  Train.t — The  general  rule  that  persons 
injured  while  attempting  to  get  off  a  moving  train  cannot  recover  for 
such  injuries  does  not  apply  with  strictness  to  an  employee,  injured 
while  attempting  to  get  off  an  engine  on  the  steps  of  which  he  was 
riding,  according  to  the  custom  of  employees,  by  being  struck  by  a 
coal  chute  post  belonging  to  the  company  which  was  too  close  to 
the  track. 

*For  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  a  railroad  company,  as  an  employee,  with  respect  to  ob- 
jects or  structures  over  or  near  railroad  tracks,  see  fourth  paragraph 
of  second  foot-note  of  Thomas  v.  Wisconsin  Cent.  Ry.  Co.  (Minn.), 
33  R.  R.  R.  609,  56  Am.  &  Eng.  R.  Cas.,  S..  609. 

tSee  foot-note  of  Reeves  v.  North  Carolina  R.  Co.  (N.  Car.),  33  R. 
R.  R.  382,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  382;  third  foot-note  of  Vail- 
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Master  and  Servant — Scope  of  Etoployment4 — Where  a  railroad 
floating  gang  employee  was  directed  to  return  from  a  place  to  which 
he  was  sent  in  the  discharge  of  his  duties  upon  one  of  defendant's  en- 
gines, as  was  customary,  he  was  still  engaged  in  the  scope  of  his  em- 
ployment in  his  employer's  business  in  returning  on  the  engine,  so 
that  it  owed  him  .the  duty  of  safety  transporting  him  back. 

Appeal  from  Superior  Court,  Cabarrus  County ;  Webb,  Judge. 

Action  by  Lurin  Heilig  against  the  Southern  Railway  Com- 
pany. From  a  judgment  of  nonsuit,  plaintiff  appeals.  Reversed, 
and  new  trial  ordered. 

At  the  conclusion  of  plaintiflF*s  evidence,  defendant  moved 
for  judgment  as  of  nonsuit.  Motion  allowed.  Plaintiff  ex- 
cepted and  appealed  to  this  court.  This  action  was  brought 
to  recover  damages  for  injuries  received  by  plaintiff  while  in 
the  service  of  defendant,  the  plaintiff  alleging  specifically  the 
negligent  acts  of  defendant  resulting  in  his  injury;  the  defend- 
ant denying  any  negligence,  and  pleading  the  contributory  negli- 
gence of  the  plaintiff.  The  evidence  offered  by  plaintiff  tended 
to  show  that,  at  the  time  of  his  injury  and  for  eight  months 
prior  thereto,  he  was  in  the  employ  of  the  defendant  at  its 
shops  at  Spencer,  N.  C. ;  that  he  belonged  to  the  floating  gang, 
under  the  control  and  orders  of  Capt.  Howell,  his  foreman  and 
"bossman" ;  that  he  was  to  obey  his  orders  and  do  what  he  di- 
rected; that  on  the  afternoon  plaintiff  was  hurt,  July  12,  1902, 
he  was  ordered  by  Capt.  Howell  to  go  to  Salisbury  to  help  un- 
load a  supply  car ;  that  this  was  about  6  p.  m. ;  that,  when  the 
car  was  unloaded,  the  engine  on  which  he  rode  from  Spencer 
to  Salisbury  had  returned ;  that  in  a  short  time  he  caught  an- 
other engine  going  to  Spencer;  that  Capt.  Howell  instructed 
him  to  come  back  on  an  engine;  that  it  was  the  custom,  and 
had  been  for  nine  years,  for  the  employees  to  ride  back  and 
forth,  from  Spencer  to  Salisbury,  on  defendant's  engines:  that 
plaintiff  got  on  the  steps  on  the  engine,  in  sight  of  the  engineer, 
only  about  two  feet  from  him ;  that  plaintiff  was  dressed  as  an 

lancourt  v.  Grand  Trunk  Ry.  Co.  (Vt.),  33  R.  R.  R.  353.  56  Am.  k 
Eng.  R.  Cas.,  N.  S.,  353. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  duties  and 
liabilities  of  railroad  companies  with  respect  to  their  employees  who 
are  injured  while  being  transported  to  and  from  their  work,  see  first 
foot-note  of  Kunza  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  33  R.  R.  R.  347, 
56  Am.  &  Eng.  R.  Cas.',  N.  S.,  347. 

For  the  authorities  in  this  series  on  the  question  what  acts  are,  and 
are  not,  within  the  scope  of  employment  of  a  railroad  employee,  sec 
last  foot-note  of  Kunza  v.  Chicago,  etc.,  Ry.  Co.  (Wis.),  33  R.  R.  R. 
347,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  347;  last  paragraph  of  foot-note  of 
Yazoo  &  M.  V.  R.  Co.  r.  Shelby  (Miss.),  34  R.  R.  R.  54,  57  Am.  & 
Eng.  R.  Cas.,  N.  S.,  54. 
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employee  of  defendant;  that  he  was  standing  on  the  steps  of 
the  engine  close  to  the  cab;  that  he  did  not  go  in  the  cab  be- 
cause the  engineer  did  not  allow  negroes  in  the  cab;  that  it  was 
the  custom  of  defendant's  employees  to  ride  on  the  steps  of  its 
engines ;  that  as  he  was  riding  down  to  Spencer,  the  night  being 
dark,  the  engineer  suddenly  and  rapidly  ran  his  engine  by  a 
curved  cross  over  to  a  side  track  running  next  to  a  coal  chute, 
not  the  usual  track  for  engines  running  from  Salisbury  to  round- 
house; the  engine  was  a  very  large  passenger  engine,  and  it 
passed  within  a  few  inches  of  the  posts  supporting  the  coal 
chute,  almost  touching  the  last  one;  these  posts  had  been  sta- 
tioned about  nine  years  before  the  accident,  and  before  defend- 
ant had  begun  to  use  engines  as  wide  as  the  engine  on  which 
plaintiff  was  riding,  and  as  he  passed  one  of  the  posts,  perhaps 
the  first  post,  plaintiff  was  struck  by  the  post  and  knocked  to 
the  ground,  the  tender  running  over  his  left  foot,  rendering  am- 
putation necessary.  It  appeared  that  for  some  time  prior  to  the 
injury,  an  apron  over  the  pier  or  post  had  been  knocked  off 
and  the  post  jerked  out  some  three  or  four  inches.  This  had 
been  reported  to  the  defendant.  From  the  place  where  the 
plaintiff  was  found,  it  is  probable  this  post  struck  him.  The 
darkness  of  the  night  prevented  plaintiff  from  seeing  the  posts, 
and  he  did  not  know  their  exact  location  or  that  one  had  been 
jerked  nearer  the  track.  Several  witnesses  were  examined, 
among  them  .Capt.  Howell,  whose  testimony  corroborated  plain- 
tiif s  statement. 

Montgomery  &  Crowell,  for  appellant. 
L  C.  Caldwell,  for  appellee. 

Manning,  J.  (after  stating  the  facts  as  above).  This  appia! 
being  taken  from  the  judgment  of  nonsuit  entered  on  defend- 
ant's motion,  made  at  the  close  of  plaintiff's  evidence,  it  is  well 
settled  by  the  decisions  of  this  court  that  the  evidence  "must 
be  construed  in  the  view  most  favorable  to  the  plaintiff,  and 
every  fact  which  it  tends  to  prove,  and  which  is  an  essential 
ingredient  of  the  cause  of  action,  must  be  taken  as  established, 
^s  the  jury,  if  the  case  had  been  submitted  to  them,  might  have 
found  the  facts  from  the  testimony."  Freeman  v.  Brown,  151 
^j  C.  Ill,  65  S.  E.  743;  Morton  z\  Lumber  Co.  (at  this  term) 
67  S.  E.  67,  and  cases  cited.  The  recital  of  the  evidence-  will 
be  sufficient  to  show  that  the  case  ought  to  have  been  submitted 
to  the  jury.  It  is  not  our  duty  to  determine  its  weight,  or  to  pass 
ijpon  the  credibility  of  the  witnesses.  It  appears  from  the  evi- 
dence that  it  had  been  the  custom  for  nine  years  of  the  en> 
ployees  of  defendant  to  ride  on  its  engine  passing  from  Salisbury 
^0  Spencer,  and  that  no  objection  was  made  to  this  by  the  de- 
fendant; that  it  was  customary  for  them  to  ride  on  the  steps  of 
the  engine  or  anywhere  else  thereon,  where  *'they  would  not  be 
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crowded  off  by  others;"  the  distance  was  only  two  or  three 
miles,  and  the  usual  track  taken  by  the  engines  was  not  the  one 
next  to  the  coal  chute.  We  held  in  Farris  v.  R.  R.,  151  X.  C. 
483,  66  S.  E.  457,  that  the  defendant  is  charged  with  knowledge 
of  a  custom  of  its  employees  in  crossing  its  tracks,  where  the 
custom  had  existed  as  long  as  six  months.  Likewise,  it  must  be 
heki  charged  with  knowledge  of  a  custom  of  its  employees  to 
ride  on  its  engines  running  from  Salisbury  to  Spencer,  in  the 
discharge  of  their  duties,  where  such  a  custom  is  shown  to  have 
existed  for  nine  years  without  the  slightest  protest  or  objec- 
tion. As  the  defendant  has,  therefore,  permitted  this  custom 
to  become  established  among  its  employees,  it  is  clear  that  the 
defendant  owed  them  the  duty  to  use  due  and  reasonable  care 
to  transport  them  in  safety.  It  cannot  permit  obstacles  to  exist 
so  close  to  the  tracks  traversed  by  such  engines  as  to  endanger 
the  life  and  limb  of  its  employees  using  its  engines  in  accord- 
ance with  a  custom  so  long  established.  The  hazard  to  em- 
ployees riding  on  the  engines  traversing  the  track  nearest  the 
coai  chute  having  been  increased  by  the  greater  width  ol  the 
engine,  it  became  the  duty  of  the  defendant  to  move  back  from 
the  track  the  piers  or  posts  supporting  the  coal  chute,  which 
increased  the  peril  to  its  employees,  or  to  discontinue  the  use 
of  that  track  for  such  engines.  If  plaintiff  had  begun  to  alight 
from  the  engine,  the  rule  that  persons  injured  by  alighting  from 
a  moving  train  cannot  recover  for  injuries  received  does  not 
apply  in  this  case  with  absolute  strictness.  Reeves  v.  Railroad, 
151  N.  C.  318,  66  S.  E.  133.  The  evidence  that  this  plaintiff 
was  so  injured  does  not  clearly  appear;  he  says  that  he  bad 
put  one  foot  on  the  stirrup  of  the  engine  preparatory  to  alight- 
ing, when  he  was  struck  and  knocked  off. 

In  Texas  &  Pacific  Ry,  Co.  v,  Swearingen,  196  U.  S.  51,  25 
Sup.  Ct.  164,  49  L.  Ed.  382,  a  case  similar  to  this  in  the  partic- 
ulars of  injury  received  by  the  appellee,  the  court  held: 
"Knowledge  of  the  increased  hazard  resulting  from  the  negligent 
proximity  to  a  railroad  track  of  a  structure  will  not  be  imputed 
to  an  employee,  using  ordinary  diligence  to  avoid  it  if  properly 
located,  because  he  was  aware  of  its  existence  and  general  loca- 
tion. It  is  for  the  jury  to  determine  from  all  the  evidence 
whether  he  had  actual  notice."  The  plaintiff  in  the  present  case 
testified  that  he  was  looking  ahead,  but  on  account  of  the  dark- 
ness he  could  not  see  the  post  which  struck  him,  and  did  not 
know  of  its  dangerous  proximity  to  a  passing  engine.  In  re- 
turning from  Salisbury,  where  he  had  been  directed  to  go  t" 
the  discharge  of  his  duties  and  in  returning  in  the  manner  be 
was  directed  to  return,  and  as  it  was  the  custom  of  the  em- 
ployees to  return,  the  master — the  defendant — owed  him  the 
same  duty  as  it  did  to  provide  a  safe  way  for  transporting  him 
to  Salisbury  from  Spencer,  and  in  so  returning  he  was  doing 
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the  work  directed  by  his  superior  to  be  done.  He  was  still 
the  servant  engaged  in  his  master's  business  and  in  the  scope  of 
his  employment.  The  duty  of  the  master  under  such  conditions 
has  been  so  frequently  stated  that  it  has  become  elementary.  In 
our  opinion  the  case  ought  to  have  been  submitted  to  the  jury, 
and,  in  allowing  the  motion  of  nonsuit,  there  was  error,  for 
which  a  new  trial  is  ordered. 
New  trial. 


Wabash  R.  Co.  v.  United  States. 

(Circuit  Court  of  Appeals,  Seventh  Circuit,  June  23,  1909.) 

[172  Fed.  Rep.  864.] 

Railroadfl — Safety  Appliance  Act — Couplers  on  Elngines. — A  loco^ 
motive  engine  used  in  interstate  commerce  need  not  necessarily  have 
automatic  couplers  at  both  ends  to  comply  with  safety  Appliance 
Act  March  2,  1893,  c.  196,  §  2,  27  Stat.  531  (U.  S.  Comp.  St.  1901,  p. 
3174),  where  one  end  only  is  coupled  and  in  tended  to  be  coupled  to 
other  cars. 

Railroads — Safety  Appliance  Act — Construction — Diligence  to 
Comply  with  Act. — The  requirement  of  Safety  Appliance  Act  March 
2,  1893,  c.  196,  §  2,  27  Stat.  531  (U.  S.  Comp.  St.  1901,  p.  3174),  that  all 
cars  used  in  moving  interstate  traffic  shall  be  equipped  with  automatic 
couplers  coupling  by  impact,  and  which  can  be  uncoupled  without 
the  necessity  of  men  going  between  the  ends  of  the  cars,  is  absolute; 
and  it  is  no  defense  to  an  action  against  a  railroad  company  for  its 
violation  by  using  cars  on  which  the  couplers  were  so  out  of  repair 
as  to  necessitate  men  going  between  the  cars  to  operate  the  same  that 
the  company  used  due  diligence  to  keep  the  couplers  in  good  repair. 

In  Error  to  the  District  Court  of  the  United  States  for  the 
Eastern  District  of  Illinois. 

The  writ  of  error  is  to  reverse  a  judgment  entered  in  favor 
of  the  United  States  for  one  hundred  dollars  upon  each  of  four 
counts  of  a  declaration  charging  violations  of  section  2  of  the 
Safety  Appliance  Act  of  March  2,  1893  (27  Stat.  531,  c.  196  [U. 
S.  Comp.  St.  1901,  p.  3174]).  The  specific  act  of  violation 
charged  in  the  first  count  is  that  the  coupling  and  uncoupling 
apparatus  on  the  "B'*  end  of  a  certain  locomotive  engine,  and  in 
the  second,  third  and  fourth  counts  respectively,  that  the  coup- 
ling and  uncoupling  apparatus  on  the  "B''  end  of  each  of  three 
certain  freight  cars,  all  used  by  plaintiff  in  error  on  its  line  of 
railroad  in  the  movement  of  interstate  traffic,  were  out  of  re- 
pair and  inoperative  to  an  extent  that  necessitated  men  engaged 
in  the  coupling  and  uncoupling  of  these  cars,  going  between  the 
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respective  ends  of  the  locomotive  and  cars  in  question  and  those 
to  which  they  were  attached  in  performance  of  their  duty.  The 
further  facts  are  stated  in  the  opinion. 

Edward  C.  Kramer,  for  plaintiff  in  error. 

W.  E.  Trautman  and  George  A,  Crow,  for  the  United  States, 

Before  Grosscup,  Baker,  and  Kohlsaat,  Circuit  Judges. 

Grosscup,  Circuit  Judge  (after  stating  the  facts  as  above). 
Two  questions  are  raised  by  the  assignments  of  error  that  we 
deem  it  necessary  to  dispose  of ;  first,  and  relating  to  the  con- 
viction on  the  first  count  only,  was  the  plaintiff  in  error  entitled 
to  show  that  the  coupling  on  the  B  end  of  the  engine  was  not 
intended  to  be  used,  and,  secondly,  whether  in  complying  with 
the  provisions  of  the  Safety  Appliance  Act,  proof  of  a  high 
degree  of  care  and  diligence  to  keep  its  coupling  apparatus  in 
good  repair,  as  required  by  the  Act,  would  relieve  it  from  lia- 
bility under  the  Act  as  against  mere  proof  by  the  Government 
that  the  couplers  were  not  in  fact  in  good  working  order  at  a 
given  time  during  the  course  of  an  interstate  journey. 

(1)  The  first  question  is  raised  by  the  following  instruction, 
offered  and  refused: 

"That  if  the  jury  believe  from  the  evidence  that  the  engine 
No.  516  had  originally  been  equipped  with  automatic  couplers 
at  both  the  A  end  and  the  B  end,  but  that  at  the  time  alleged 
in  the  first  count  of  the  plaintiff's  declaration,  the  lock  chain  had 
been  disconnected,  and  the  knuckle  removed  from  the  coupler 
at  the  B  end  and  that  thereby  the  said  coupler  at  the  B  end  of 
said  engine  was  placed  in  such  a  condition  that  no  other  car 
could  be  coupled  to  the  engine  at  such  B  end  or  uncoupled  there- 
from either  by  going  between  the  cars  or  not,  and  that  the 
coupler  at  the  A  end  of  such  engine  was  in  good  condition  and 
that  the  said  coupler  at  the  A  end  of  said  engine  was  the  only 
one  used  by  defendant  at  the  time  in  question  in  moving  inter- 
state traffic,  then  the  defendant  is  not  liable  for  the  condition  of 
the  said  coupler  at  the  B  end  of  said  engine  and  you  should 
find  the  defendant  not  guilty  as  to  the  first  count  of  plaintiff's 
declaration," 

— and  by  evidence,  excluded  by  the  Court,  tending  to  prove  that 
the  coupling  on  the  B  end  of  the  engine  was  not  intended  to 
be  used — that  such  coupler  had  been  disconnected  and  the 
knuckle  taken  out,  in  pursuance  of  a  purpose  that  it  should  not 
be  used. 

The  argument  of  the  Government  may  be  reduced  to  t^i^ 
syllogism:  The  Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c 
104,  24  Stat.  379  [U.  S.  Comp.  St.  1901,  p.  3154]  amended  by 
Act  June  29,  1906,  c.  3591,  34  Stat.  584  [U.  S.  Comp.  St.  Supp. 
1907,  p.  892] )  requires  that  every  "car"  used  in  moving  inter- 
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State  traffic  shall  be  equipped  with  "couplers''  coupling  auto- 
matically with  impact ;  the  Supreme  Court  has  held  in  Johnson  v. 
Southern  Pacific  Company,  196  U.  S.  1,  25  Sup.  Ct.  158,  49  L. 
Ed.  363,  that  a  locomotive  engine  is  a  car  within  the  meaning  of 
the  statute;  therefore,  locomotive  engines  must  be  equipped 
with  "couplers,"  and  inasmuch  as  "couplers"  means  more  than 
one  coupler,  and  if  more  than  a  coupler  on  the  tender  is  used 
the  other  must  be  used  on  the  B  end  of  the  engine,  therefore, 
an  engine  unequipped  with  a  coupler  at  its  B  end,  in  accordance 
with  the  requirements  of  the  Act,  is  a  violation  of  the  Act. 

The  difficulty  with  this  reasoning  is,  first,  in  the  assumption 
that  under  the  doctrine  of  the  Johnson  Case  a  locomotive  and  a 
car  are  synonymous  terms  in  every  respect  and  for  every  pur- 
pose— a  rigidity  of  construction  that  the  Supreme  Court  never 
intended;  and  the  second  difficulty  is  in  the  assumption  that, 
because  couplers,  in  the  statute,  is  in  the  plural,  there  can  be  no 
car  without  a  coupler  at  each  end,  irrespective  of  the  use  to 
which  such  car  is  put.  As  was  said  by  the  Supreme  Court  in 
the  Johnson  Case,  the  primary  object  of  the  act  was  to  promote 
the  public  welfare  by  securing  the  safety  of  employees  and 
travelers.  Its  design  to  give  relief  was  more  dominant  than  to 
inflict  punishment — a  view  of  the  statute  that  is  wholly  irrec- 
(ncilabJe  with  a  construction  that  would  require  the  designated 
couplers  to  be  placed  where  they  were  never  used  or  intended 
to  be  used. 

(2)  The  second  question  is  raised  by  the  following  instruction 
to  the  jury,  to  which  exception  was  duly  entered : 

"The  testimony  of  the  defendant's  witnesses  was  admitted 
here  as  to  the  inspection  of  those  cars,  for  the  purpose  of  tend- 
ing to  show  as  far  as  in  your  judgment  it  does  tend  to  show, 
that  the  defendant's  cars  were  in  good  order.  The  mere  fact 
that  the  defendant  had  used  diligence  or  care  to  keep  those  cars 
in  a  reasonably  safe  condition  is  not  a  question  before  you. 
That  is  no  defense  to  this  suit.  This  Statute  is  commanding, 
and  requires  the  defendant  at  its  peril  to  keep  these  couplers  in 
such  condition  so  that  the  men  whose  business  it  is  to  couple 
them  will  not  be  required  to  go  between  the  cars  to  do  it ;  and 
if  you  believe  from  all  the  evidence  in  this  case  that  they  were 
^0  out  of  order  that  they  could  not  be  coupled  without  men  go- 
ing between  the  cars  to  do  the  coupling,  then  the  defendant 
would  be  guilty  under  this  declaration,  and  you  will  so  find," 
—supported  by  evidence  tending  to  show  that  the  plaintiff  in 
frror  had  used  diligence  and  care  to  keep  the  cars  in  a  reasona- 
%  safe  condition. 

Since  this  case  was  brought  here  and  the  briefs  filed,  this 
question  has  been  disposed  of  against  the  contentions  of  the 
pbintiff  in  error  in  the  case  of  St.    Louis,    Iron  Mountain  & 


508       Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Hotwe  9.  Bonthem  Ry.  Co 

Southern  Ry.  v.  Taylor,  Administratrix,  210  U.  S.  281,  28  Sup. 
Ct.  616,  52  L.  Ed.  1061. 

The  judgment  entered  upon  the  first  count  of  the  declaration 
is  hereby  reversed.  The  judgment  entered  upon  the  remaining 
counts  is  affirmed,  and  the  case  is  remanded  to  the  District 
Court  with  instructions  to  modify  accordingly. 


House  v,  South;^rn  Ry.  Co. 

(Supreme   Court  of  North   Carolina,  April  27,  1910.) 

[67   S.   E.   Rep.  981.] 

Master  and  Servant — Safe  Place  for  Work— Appliances. »— The  rule 
requiring  the  master  to  provide  a  reasonably  safe  place  for  work 
and  reasonably  safe  and  suitable  appliances  does  not  as  a  rule  appiy 
to  the  use  of  ordinary,  everyday  tools,  nor  to  ordinary  conditions 
requiring  no  special  care  or  preparation,  where  the  defects  arc  read- 
ily observable,  and  where  there  was  no  good  reason  to  suppose  that 
injury  would  result. 

Negligence — Personal  Injury — "Proximate  Cause."^ — "Prorimate 
cause"  has  been  defined  as  the  doing  or  omitting  to  do  an  act  which 
a  person  of  ordinary  prudence  could  foresee  would  naturally  or  prob- 
ably produce  the  injury. 

Master  and  Servant — Injuries  to  Servant — Appliances. — Defendant 
railroad  was  not  liable  for  injuries  to  a  servant  whose  hand,  while 

♦For  the  authorities  on  the  subject  of  the  duty  of  a  master  to 
furnish  safe  appliances  and  tools,  see  foot-note  of  Hill  v.  j\tchiscn, 
etc.,  Ry.  Co.  (Kan.),  34  R.  R.  R.  672,  57  Am.  &  Eng.  R.  Cas.,  N.  S.. 
672;  first  foot-note  of  St.  Louis  S.  W.  Ry.  Co.  v.  Lewis  (Ark.),  33 
R.  R.  R.  618,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  618. 

For  the  authorities  in  this  series  on  the  subject  of  the  duty  c^  ^ 
master  to  furnish  an  employee  a  safe  work  place,  see  first  foot-note 
of  St.  Louis  S.  W.  R.  Co.  V.  Lewis  (Ark.),  3.3  R.  R.  R,  618,  56  Am- 
&  Eng.  R.  Cas.,  N.  S.,  618 ;  second  foot-note  of  Vaillancourt  v.  Grana 
Trunk  Ry.  Co.  (Vt.),  33  R.  R.  R.  353,  56  Am.  &  Eng.  R.  Cas..  N. 
S.,  353;  last  head-note  of  McConncU  v.  Pennsylvania  R.  Co.  (Pa** 
34  R.  R.  R.  84,  57  Am.  &  Eng.  R.  Cas.,  N.  S..  84. 

tFor  the  authorities  in  this  series  on  the  question,  what  is  and  is 
not,  the  proximate  cause  of  an  injury,  see  last  foot-note  of  Brnwn 
%).  Chesapeake  &  O.  Ry.  Co.  (Ky.),  34  R.  R.  R.  714,  57  Am.  &  Eng. 
R.  Cas.,  N.  S.,  714;  second  head-note  of  Craig  v.  Great  Northern  R)- 
Co.  (Wash.),  34  R.  R.  R.  675,  57  Am.  &  Eng.  R.  Cas..  N.  S.,  675:  la?* 
head-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Pollock  (Ark.),  34  R.  R  R 
240,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  240;  fourth  foot-note  of  Yeatcs 
V.  Illinois  Cent.  R.  Co.  (111.),  34  R.  R.  R.  65.  57  Am.  &  Eng.  R.  C^^- 
N.  S..  65;  last  head-note  of  Bloom  v.  Sioux  City  Traction  Co.  (lo^a]. 
33  R.  R.  R.  784,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  784;  fourteenth  bead- 
note  of  Cleveland,  etc.,  Ry.  Co.  v.  Powers  (Ind.),  33  R.  R.  R-  5^''' 
56  Am.  &  Eng.  R.  Cas.,  N.  S.,  563. 
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she  was  attempting  in  the  performance  of  her  duties  as  car  cleaner 
to  raise  a  car  window  which  had  become  fast  and  the  pull  of  which 
was  worn  smooth,  slipped  and  went  through  the  glass;  the  appli- 
ance being  a  simple  one,  and  the  injury  one  not  ordinarily  likely  to 
happen. 

Appeal   from  Superior  Court,   Iredell  County;  Long,  Judge. 

Action  by  Ella  House  against  the  Southern  Railway  Company. 
Judgment   for  plaintiff,  and  defendant  appeals.     Reversed. 

Civil  action  tried  at  November  term,  1909,  of  the  superior 
court  of  Iredell  county. 

On  issues  submitted  the  jury  rendered  the  following  verdict: 

"First.  Was  the  plaintiff  injured  by  the  negligence  of  the  de- 
fendant, as  alleged  in  the  complaint  ?     Answer :  Yes. 

"Second.  Did  the  plaintiff  by  her  own  negligence  contribute 
to  her  own  injury?     Answer:   No. 

"Third.  What  damages,  if  any,  has  the  plaintiff  sustained? 
Answer:  $700." 

Motion  to  dismiss  as  on  judgment  of  nonsuit  formally  entered 
and  renewed  at  close  of  entire  testimony,  motion  denied,  and 
defendant  excepted.  Judgment  on  verdict  for  plaintiff,  and  de- 
fendant excepted  and  appealed. 

L,  C.  Caldzvell,  for  appellant. 

G.  W,  Garland  and  Armfield  &  Turner,  for  appellee. 

Hoke,  J.  The  plaintiff  set  forth  her  cause  of  action  in  the 
complaint  as  follows : 

"Second.     That  on  the  day  of  December,   1906,  the 

plaintiff  was  in  the  employ  of  the  defendant  as  a  servant  at 
Salisbury,  and  engaged  in  cleaning  passenger  coaches  of  the  de- 
fendant for  a  valuable  consideration.  That  on  the  aforesaid  day 
of  December,  1906,  while  the  plaintiff  was  at  work,  as  aforesaid, 
in  the  performance  of  her  duties  upon  a  car  belonging  to  the 
defendant,  she  was  ordered  and  directed  by  the  defendant  to 
raise  the  windows  of  the  car,  one  of  which  had  just  been  re- 
paired by  the  defendant,  but  had  been  repaired  in  such  a  negli- 
gent manner  that,  when  plaintiff  attempted  to  raise  the  said 
window,  the  defendant  had  carelessly  permitted  it  to  become  so 
fastened  and  tight  that,  when  she  undertook  to  raise  it,  she  had 
to  exert  an  unusual  amount  of  force,  and  in  doing  so  her  hand 
slipped  and  went  through  the  window  pane,  breaking  the  glass 
and  cutting  her  arm  and  hand,  whereby  she  was  made  to  suffer 
mental  agony,  bodily  pain,  and  was  permanently  injured. 

"Third.  That  the  pull  provided  by  the  defendant,  which  it 
was  necessary  for  the  plaintiff  to  use  in  raising  said  window, 
had  become  worn  smooth  and  unsafe  for  the  purpose  for  which 
U  was  provided,  thereby  causing  plaintiff's  hand  to  more  easily 
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slip  when  it  became  necessary  for  her  to  exert  unusual  force  in 
raising  the  said  window." 

And  offered  evidence  tending  to  sustain  it;  and  on  this  state- 
ment the  court  is  of  opinion  that  the  motion  to  dismiss  as  on 
judgment  of  nonsuit  should  have  been  allowed. 

We  have  repeatedly  decided  that  an  employer  of  labor  is  re- 
quired to  provide  for  his  employees  a  reasonably  safe  place  to 
work,  and  to  supply  them  with  implements  and  appliances  rea- 
sonably safe  and  suitable  for  the  work  in  which  they  were  en- 
gaged. As  stated  in  Hicks  v.  Manufacturing  Co.,  138  N.  C.  319- 
325,  50  S.  E.  703,  705,  and  other  cases  of  like  import,  the  prin- 
ciple more  usually  obtains  in  the  case  of  "machinery  more  or 
less  complicated  and  more  especially  when  driven  by  mechanical 
power;"  and  does  not  as  a  rule  apply  to  the  use  of  ordinan' 
everyday  tools,  nor  to  ordinary  everyday  conditions,  requiring 
no  special  care,  preparation,  or  provision,  where  the  defects  are 
readily  observable,  and  where  there  was  no  good  reason  to  sup- 
pose that  the  injury  complained  of  would  result 

The  reason  for  the  distinction  will  ordinarily  be  found  to  rest 
on  the  fact  that  the  element  of  proximate  cause  is  lacking.  De- 
fined in  some  of  the  decisions  as  *'the  doing  or  omitting  to  do  an 
act  which  a  person  of  ordinary  prudence  could  foresee  would 
naturally  or  probably  produce  the  injury."  Brewster  v,  Eliza- 
beth City,  137  N.  &  392,  49  S.  E.  885.  These  windows  not  in- 
frequently become  tightened  from  different  causes;  and,  while 
it  may  be  a  great  inconvenience  and  should  perhaps  be  given 
more  attention  than  it  receives,  no  one  would  say  that  an  injury 
ofr  this  character  would  ordinarily  arise  or  be  likely  to  ensue,  and 
therefore  no  actionable  wrong  has  been  established. 

Our  decisions  on  this  subject  are  also  against  the  plaintiff. 
Dunn  V.  Railroad,  151  N.  C.  313,  66  S.  E.  134;  Lassiter  v.  Rail- 
road, 150  N.  C.  483,  64  S.  E.  202.  In  Dunn's  Case  plaintiff 
was  injured  by  an  ordinary  sledge  hammer  flying  from  the 
helve  just  as  a  co-employee,  in  the  line  of  his  duty,  was  in  the 
act  of  striking  with  it,  and  the  court  held :  "When  in  the  ordi- 
nary and  everyday  use  of  a  tool,  simple  in  structure,  an  injuiy  w 
caused  an  employee  by  a  defect  in  it,  which  was  not  observed 
by  him  after  working  with  it  for  several  hours,  the  employer  is 
not  liable  in  damages  by  reason  of  the  defect  alone;  and,  when 
an  injury  was  thus  caused  to  the  plaintiff  by  the  unexpected  fly- 
ing off  of  a  striking  hammer  used  by  another  in  striking  a  rivet- 
ing hammer  held  by  him  while  riveting  bands  together  in  the 
course  of  his  employment,  the  employer  is  not  responsible  m 
damages  for  plaintiff's  resultant  injury." 

There  was  error  in  refusing  defendant's  motion  for  notismU 
and  same  must  be  reversed. 

Reversed. 
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(Court  of  Appeals  of  Kentucky,   Nov.   24^  1909.) 

[122  S.  W.  Rep.  509.] 

Master  and  Servant — Injuries  to  Servant — Negligence. — Where  a 
carpenter  force  was  employed  by  a  railroad  company  to  go  from 
place  to  place  on  the  road,  and  lived  in  camp  cars  while  en  route, 
the  engineer,  in  charge  of  an  engine  and  cars  detached  from  the 
camp  cars,  while  at  a  station  en  route  to  a  place  where  carpenter 
work  was  to  be  done,  could  reasonably  anticipate  that  some  one  in 
the  camp  cars  would  be  moving  about,  or  proceeding  from  car  to 
car,  and  that  the  shock  of  coupling  under  such  circumstances  might 
cause  injury;  and  a  member  of  the  force  was  not  negligent  as  matter 
of  law  in  attempting  to  go  from  one  car  to  another  at  such  time, 
especially  where  he  knew  that  the  engine  and  cars  had  been  de- 
tached, if  he  received  no  warning  that  they  were   approaching. 

Master  and  Servant — Injuries  to  Servant — Negligence  of  Master.* 
—The  engineer  in  charge  of  the  detached  engine  and  cars  owed  the 
<iuty  under  the  circumstances  of  giving  warning  of  the  return  of 
the  engine  to  couple,  and  the  ringing  of  the  bell,  being  the  warning 
ordinarily  given  in  such  cases,  was  the  only  warning  to  which  the 
occupants  of  the  camp  cars  were  entitled,  and  it  was  not  necessary 
to  blow  the  whistle  or  send  to  the  camp  cars  to  inform  the  occu- 
pants that  the  engine  was  returning. 

Appeal  from  Circuit  Court,  Campbell  County. 

Action  tiy  John  R.  Nash  against  the  Chesapeake  &  Ohio  Rail- 
way Company  and  others.  Judgment  for  plaintiff  against  the 
defendant  named,  which  appeals.  Reversed,  and  remanded  for 
new  trial. 

Worthington,  Cochran  &  Browning  and  Galznn  &  Galvin,  for 
appellant. 
George  Doniphan  and  James  C.  Wright,  for  appellee. 

Clay,  C.  Appellee,  John  R.  Nash,  instituted  this  action 
against  appellant,  Chesapeake  &  Ohio  Railway  Company,  John 
T.  Dwyer,  and  Albert  A.  King  to  recover  damages  for  personal 
injuries.  The  jury  found  for  Dwyer  and  King,  but  returned  a 
verdict  in  appellee's  favor  for  $10,000  against  the  railroad  com- 
pany, and  from  the  judgment  based  thereon  the  latter  appeals. 

*For  the  authorities  in  this  series  on  the  subject  of  the  duty  of 
a  master  to  warn  and  instruct  his  servants,  see  last  foot-note  of  Ar- 
kansas Midland  Ry.  Co.  v.  Worden  (Ark.),  32  R.  R.  R.  106,  55  Am. 
^  Eng.  R.  Cas.,  N.  S.,  106;  second  foot-note  of  St.  Louis,  etc.,  Ry. 
Co.  V.  Jamison  (Ark.),  31  R.  R.  R.  677,  54  Am.  &  Eng.  R.  Cas.,  N. 
S..  677;  Arkansas  Cent.  R.  Co.  v.  Workman  (Ark.),  31  R.  R.  R.  300, 
54  Am.  &  Eng.  R.  Cas.,  K.  S.,  300. 


512      Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Chesapeake  A  O.  Ry.  Co.  v.  Nash 

The  facts  of  the  case  are  as  follows :  In  the  month  of  Jan- 
uary, 1907,  there  was  a  washout  on  the  line  of  appellant's  rail- 
way between  Glenn  Park  and  Melbourne,  in  Campbell  count>\ 
Ky.  On  the  morning  of  January  23,  1907,  a  freight  train,  con- 
sisting of  an  engine  and  eight  cars,  in  charge  of  Albert  A. 
King,  conductor,  left  K.  C.  Junction,  Covington,  Ky.,  for  the 
point  of  the  washout.  At  Newport,  Ky.,  the  train  picked  up  six 
camp  cars,  containing  the  road  carpenter  force;  appellee  Nash 
being  one  of  the  force.  The  train  next  stoppCvl  at  Dayton,  Ky.^ 
and  laid  a  hand  car  on  a  flat  car  and  got  the  balance  of  the  men. 
About  two  miles  east  of  Dayton,  at  a  point  called  D.  N.  Cabin, 
the  train  again  stopped  and  picked  up  50  or  60  laborers.  It  then 
proceeded  to  a  station  called  Brent.  Here  the  engine  and  some 
of  the  cars  were  uncoupled  for  the  purpose  of  doing  some  s\*itch- 
ing,  and  the  conductor  went  to  the  telegraph  office  to  receive 
orders.  The  engine  and  cars  engaged  in  the  switching  went 
ahead  about  65  car  lengths,  and  the  camp  cars  were  left  stand- 
ing upon  the  main  line.  At  the  time  of  the  accident  appellee 
was  in  one  of  these  cars.  After  completing  the  work  of  switch- 
ing, the  engine,  with  two  or  three  material  cars,  returned  for  the 
purpose  of  securing  the  camp  cars,  which  had  been  left  on  the 
main  line,  and  then  proceeding  to  the  train's  destination.  The 
camp  cars  were  used  to  carry  the  force  of  carpenters  from  place 
to  place  on  appellant's  road,  for  the  purpose  of  doing  such  re- 
pair work  as  might  be  necessary.  These  cars  were  ordinary  box 
freight  cars,  with  doors  in  each  end.  One  of  them  was  known 
as  the  "kitchen  car."  The  carpenters  made  their  home  in  these 
camp  cars  while  being  transported  from  point  to  point  on  the 
railroad.  There  were  no  platforms  at  either  end,  and  in  passing 
from  one  car  to  another  it  was  necessary  to  step  over  the  coup- 
ling apparatus.  At  the  time  of  the  accident,  appellee  had  been 
in  appellant's  employ  for  some  three  or  four  months.  He  was 
boarded  and  transported  from  place  to  place  in  the  camp  cars. 
He  was  paid  by  appellant  for  the  time  taken  in  carrying  him  the 
same  as  if  he  were  actually  at  work.  Appellee  knew  that  the 
train  had  stopped  at  Brent  on  the  main  line,  and  that  the  engine 
and  a  few  cars  had  left  the  balance  of  the  cars  standing  thereon. 
He  also  knew  that  they  had  not  reached  their  destination,  and 
that  the  engine  had  to  return  and  get  the  camp  cars  before  they 
proceeded  on  their  way.  Just  before  the  accident  the  appellee 
passed  from  one  car  to  another  and  got  a  pair  of  gum  boots.  He 
then  started  a  second  time  for  the  kitchen  car,  for  what  purpose 
does  not  appear.  While  walking  to  the  end  of  the  car,  and  when 
very  near  to  the  door,  the  engine  was  backed  up  and  against  the 
train.  The  shock  caused  him  to  be  thrown  forward.  He  caught 
the  jamb  of  the  open  door,  and  his  body  was  swung  out.  His 
head  was  caught  between  two  cars,  and  he  was  seriously  and 
permanently  injured.     Appellant's  witnesses  testify  that  the  befl 
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on  the  engine  was  being  rung  as  the  engine  approached  the 
camp  cars.  On  the  other  hand,  appellee  and  others,  who  were 
in  position  to  hear,  testified  that  they  did  not  hear  the  ringing, 
of  the  bell. 

It  is  first  insisted  by  appellant  that  the  court  erred  in  failing 
to  give  a  peremptory  instruction  in  its  favor.  In  this  connection 
it  is  argued  that  it  was  not  shown  that  any  rule  of  the  company 
required  those  in  charge  of  the  engine  and  cars  under  such  cir- 
cumstances to  give  warning  of  their  approach.  This  may  be 
true;  but  negligence  does  not  always  depend  upon  whether  a 
rule  of  the  company  has  or  has  not  been  violated.  Sometimes 
the  company's  rules  may  require  a  greater  or  less  degree  of  care 
than  the  law  requires.  So  the  company  may  be  negligent  in 
certain  respects,  where  there  is  no  rule  covering  such  a  case. 
But  it  is  contended  that  the  company  had  a  right  to  presume 
that  appellee  and  others  on  the  camp  cars  were  in  a  place  of 
safety,  and  was  not  required  to  anticipate  that  any  one  of  them 
would  be  in  a  position  so  dangerous  that  the  ordinary  coupling 
of  a  car,  without  great  force  or  violence,  would  injure  any  one. 
Then,  too,  it  is  further  claimed  that  appellee  was  himself  guilty 
of  contributory  negligence  in  placing  himself  in  a  position  of 
danger  when  he  had  reason  to  believe  that  the  engine  and  the 
cars  thereto  attached  would  return  and  get  the  camp  cars.  In 
discussing  these  questions  it  must  be  borne  in  mind  that  the  ap- 
pellee and  other  members  of  the  carpenter  force  were  making 
their  home  in  the  camp  cars.  That  they  would  move  about  in  the 
cars  was  not  an  unreasonable  expectation.  That  being  the  case, 
we  cannot  say,  as  a  matter  of  law,  that  appellee  was  guilty  of 
contributory  negligence  in  attempting  to  go  from  one  car  to  an- 
other, especially  in  view  of  the  fact  that  he  knew  that  the  engine 
and  cars  had  been  detached  from  the  camp  cars,  and  claims  to 
have  received  no  warning  that  they  were  then  approaching.  Our 
conclusion  is  that  the  engineer  and  conductor  in  charge  of  the 
ttigine  and  detached  cars  could  reasonably  anticipate  that  some 
one  in  the  camp  cars  would  be  moving  about,  or  proceeding  from 
one  car  to  the  other,  and  that  the  shock  of  coupling  under  such 
circumstances  might  cause  injury.  It  follows,  therefore,  that 
the  probability  of  injury  was  such  as  to  impose  upon  the  com- 
pany the  duty  of  giving  warning  of  the  return  of  the  engine. 
The  case  was,  therefore,  one  for  the  jury,  and  the  court  did 
not  err  in  refusing  to  award  appellant  a  peremptory  instruction. 

The  court  in  its  instructions  authorized  a  recovery  by  appellee 
i^  the  railway  company,  by  its  agents  and  servants  in  ^charge  of 
the  locomotive  and  train  of  cars,  at  the  time  and  place  described 
in  the  proof,  witliout  timely  warning  and  with  negligence,  moved 
its  locomotive  so  that  it  came  against  the  cars  at  a  time  when 
appellee  was  rightfully  upon  one  of  said  cars  and  exercising  or- 
dinary care  for  his  own  safety.  Thus  the  court  left  to  the  jury 
36  R  R  R— 33 
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to  determine  what  was  a  timely  warning.  The  ringing  of  the 
bell,  however,  in  our  opinion,  was  sufficient  warning,  under  the 
circumstances  of  this  case.  Had  the  engine  whistled,  it  would 
not  have  apprised  appellee  of  the  fact  that  the  engine,  with  the 
detached  cars,  was  then  returning  for  the  purpose  of  coupling. 
Nor  do  we  think  it  was  necessary  for  the  conductor  or  engineer 
to  send  some  one  to  the  camp  cars  to  inform  those  occupying 
them  that  the  engine  was  returning.  While  it  is  true  that  ap- 
pellee and  others  engaged  in  a  similar  work  were  not  like  or- 
dinary trainmen,  in  that  they  were  required  to  be  on  the  look- 
out for  the  return  of  the  engine,  yet  they  knew  they  had  not 
reached  their  destination,  and  that  the  engine  would  return.  In 
view  of  the  position  those  on  the  camp  cars  thus  occupied,  it 
seems  to  us  that  the  only  warning  to  which  they  were  entitled 
was  the  one  ordinarily  used  for  that  purpose,  to  wit,  the  ringing 
of  the  bell.  Upon  the  next  trial,  the  court,  in  addition  to  the 
instructions  given,  will  instruct  the  jury  to  the  effect  that  the 
timely  ringing  of  the  bell  as  the  train  came  back  was  a  timely 
warning  of  the  approach  of  the  engine,  within  the  meaning  of  the 
first  instruction. 

For  the  reasons  given,  the  judgment  is  reversed,  and  cause 
renjanded  for  a  new  trial  consistent  with  this  opinion. 


Wellington   v.  Pelletier. 

(Circuit  Court  of  Appeals,  First  Circuit,  November  16,  1909.) 

[173   Fed.   Rep.   908.] 

Appeal  and  Error — Review — ^Reception  of  Evidence. — The  rule  ap- 
plied that,  under  the  federal  practice,  a  party  who  relies  on  a  general 
objection  to  evidence  must  show  that  the  defects  in  the  evidence  ad- 
mitted, which  are  relied  on,  could  not  have  been  cured  by  the  party 
offering  it,  if  his  attention  had  been  called  to  them. 

Master  and  Servant — Injury  to  Servant — Contributory  Negligence 
— Duty  to  Observe  and  Avoid  Danger. — Plaintiff's  decedent,  while  at 
work  making  a  trench  between  the  rails  of  a  private  spur  track  which 
led  from  a  railroad  siding  to  defendant's  quarry,  was  struck  and 
killed  by  a  car  which  had  been  standing  with  others  on  the  siding, 
but,  being  insufficiently  blocked,  started  and  ran  downgrade  upon 
the  spur  track.  Held,  that  the  circumstances  were  not  such  as  to 
make  the  rule  applicable  which  requires  unusual  care  and  vigilance 
on  the  part  of  persons  on  railroad  tracks  where  trains  are  frequently 
passing,  and  that  deceased  was  not  chargeable  with  contributory 
negligence  because  he  did  not  keep  a  constant  lookout,  and  that  the 
circumstances  are  analogous  to  those  cases  requiring  the,  employer 
to  furnish  a  safe  place  for  working. 
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Master  and  Servimt — ^Injury  to  Servant — Proximate  Cause  of  In. 
jury — ^Intervening  Cause. — Where  cars  were  negligently  left  stand- 
ing on  a  side  track  at  the  top  of  a  grade  by  defendants'  employees 
without  being  secured,  except  by  the  setting  of  the  brakes,  and  one 
of  such  cars  ran  down  upon  and  killed  plaintiff's  intestate,  the  fact 
that  the  brake  was  released  by  children  playing  about  the  cars  did 
not  constitute  such  an  intervening  cause  as  would  prevent  defend- 
ant's negligence  from  being  the  efficient  proximate  cause  of  the 
injury. 

Master  and  Servant — Negligence  of  Superintendent  under  Massa- 
chusetts Statute. — The  question  whether  a  person  temporarily  in 
charge  of  defendant's  business  was  one  whose  principal  duty  was 
that  of  superintendence,  so  as  to  render  defendant  liable  for  injury 
to  another  employee  through  his  negligence  under  the  Massachu- 
setts employer's  liability  statute,  held  properly  submitted  to  the  jury. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
District  of  Massachusetts. 

Action  by  Emma  M.  Pelletier  against  Authur  J.  Wellington. 
Judgment  for  plaintiff,  and  defendant  brings  error.     Affirmed. 

Olcott  O.  Partridge  and  H.  Eugene  Bolles  (Henry  M.  Chan- 
ning,  on  the  brief),  for  plaintiff  in  error. 
William  A.  Pew,  Jr,,  for  defendant  in  error. 

Before  Colt  and  Putnam,  Circuit  Judges,  and  Aldrich, 
District  Judge. 

Putnam,  Circuit  Judge.  This  suit  was  brought  by  the  ad- 
ministratrix of  the  estate  of  George  Pelletier  against  Welling- 
ton, who  was  operating  a  quarry,  with  a  verdict  for  the  plaintiff. 
Wellington  owned  a  spur  track  which  led  from  a  side  track  of 
the  Boston  &  Maine  Railroad.  This  side  track  and  the  spur 
track  were  on  a  grade.  The  side  track  was  used  for  storing 
empty  cars  to  be  loaded  in  connection  with  Wellington's  busi- 
ness. These  cars  were  left  by  the  Boston  &  Maine  Railroad 
near  the  head  of  the  grade  on  its  own  siding;  and  when  Wel- 
lington or  his  employees  desired  cars  they  were  accustomed  to 
select  them  as  needed,  and  run  them  down  to  his  spur  track. 
They  were  ordinarily  left  near  the  head  of  the  grade  by  the  rail- 
road corporation  with  the  brakes  set,  and  with  a  tie  across  the 
track  blocking  the  wheels.  If  the  cars  were  left  by  the  Boston 
&  Maine  Railroad  on  its  siding  in  an  unsafe  condition  with  ref- 
erence to  starting  down  the  grade,  the  fault  was  with  it.  So 
long  as  the  cars  remained  at  that  point  without  any  disturbance 
of  the  status  in  which  they  were  left  there  by  the  Boston  & 
Maine  Railroad,  Wellington  was,  of  course,  not  at  fault.  It  is 
claimed  that,  in  connection  with  the  injury  to  the  deceased,  Wel- 
lington's employees  ran  one  or  more  cars  down  the  grade,  and 
left  the  remaining  cars  with  their  brakes  set,  without  any  block- 
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ing  of  the  wheels,  and  that  thereupon  the  boys  playing  about  the 
cars,  and  who  were  accustomed  to  play  about  them,  in  some 
way  started  them,  and  caused  them  to  run  down  the  grade  and 
kill  Pelletier.  Pelletier  was  in  the  employ  of  Wellington,  and 
at  the  time  was  working  between  the  rails  of  Wellington's  spur 
track,  excavating  a  trench.  He  appears  to  have  had  no  connec- 
tion with  the  handling  of  the  cars,  at  least  none  at  the  essential 
time  involved  here.  There  was  no  evidence  that  he  was  look- 
ing at  the  cars,  or  otherwise  watching  for  a  possibility  of  their 
running  down  the  grade.  The  verdict  was  for  the  plaintiff,  and 
thereui)on  Wellington  brought  this  writ  of  error. 

There  were  a  number  of  minor  exceptions  taken  at  the  trial, 
only  one  of  wh'ch  has  been  urged  upon  our  attention.  This  suit 
being  for  the  negligence  of  defendant's  superintendent,  or  rather 
of  one  who  was  temporarily  acting  as  superintendent,  the  stat- 
ute reciuircs  a  notice;  and  it  is  now  urged  on  us  that  the  notice 
was  not  sufficient  midcr  the  law.  The  objection  to  the  admis- 
sion of  this  notice  was  only  general,  which  is  insufficient  to  base 
an  excei)ti()n  on  under  the  circumstances  of  the  case,  because  non 
constat,  if  the  objection  had  been  specific,  it  might  not  have  been 
met  by  the  i)laintiff  on  the  spot.  Under  the  federal  practice, 
whoever  relies  on  a  general  exception  must  point  out  that  the 
defects  in  the  evidence  admitted  could  not  have  been  cured  by 
the  party  offering  it,  if  his  attention  had  been  called  to  those  re- 
lied on. 

Passing  by  these  propositions,  the  alleged  errors  are  based 
very  largely,  if  not  entirely,  on  questions  of  fact  which  we  will 
deal  with  cuite  summarily,  because  no  prejudice  can  come  in  any 
future  case  from  thus  dealing  with  them. 

It  appears  in  the  record  that,  when  the  cars  w^ere  left  by  the 
Boston  &  Maine  Railroad,  they  were  chained  to  the  track.  There 
is  no  claim  that,  when  any  of  the  cars  were  taken  away  as  we 
have  described,  Wellington's  employees  replaced  the  chain  ^'^^ 
reference  to  the  cars  remaining.  W^e  pass  by  this  because,  under 
the  circumstances,  it  is  clear  that  the  jury  could  not  have  been 
properly  instructed  to  the  effect  that  a  mere  omission  to  replace 
the  ties  was  not  a  negligent  act,  as  the  appellant  claims  they 
should  have  been.  This  is  one  of  the  class  of  facts  within  the 
province  of  the  jury,  supported  in  this  case  by  the  almost  uni- 
versal custom  to  protect  railroad  cars  left  near  the  head  oi  a 
grade,  as  these  cars  were,  by  something  more  than  merely  set- 
ting up  the  brakes. 

It  is  claimed  that  there  was  no  evidence  that  the  tie  was  not 
replaced;  but  on  this  point  the  record  stands  as  follows:  Three 
men  went  up  to  bring  down  the  cars.  One  of  them  came  down 
with  the  last  car,  leaving  the  two  to  secure  those  that  remained. 
One  of  these  men  testified  that  he  did  not  put  the  tie  back,  and 
he  added  that  he  had  no  business  to  put  it  back.     No  one  told 
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him  to  do  so.  The  other  one,  who  was  called  by  the  defendant, 
testified  generally,  with  reference  to  all  the  cars,  that  the  tie  was 
put  back.  He  testified  that  he  and  the  first  witness,  to  whom  we 
have  referred,  went  to  the  last  car  which  went  down  the  grade, 
and  that  one  of  them  handled  the  tie;  but  he  admitted  he  did 
not  know  whether  he  did  it  himself,  or  the  other  person  we  have 
named.  Under  the  circumstances,  we  are  not  only  of  the  opinion 
that  we  would  not  be  justified  in  reversing  the  finding  of  the 
jury  on  that  point,  but  that,  on  the  other  hand,  its  conclusion 
was  correct. 

It  is  maintained  that  the  deceased  was  not  in  the  exercise  of 
due  care,   and  there  is  some  discussion  with  reference  to  the 
question  of  the  burden  of  proof  under  the  Massachusetts  statute 
on  which  this  suit  is  based.     The  ground  of  this  objection  is 
that  the  deceased  was  an  able-bodied,  experienced  workman,  in 
full  possession  of  his  faculties,  familiar  with  his  surroundings, 
and  knew  that  the  cars  were  stored  on  the  side  track  above  de- 
scribed, that  his  view  was  not  obstructed,  and  that  he  could 
easily  see  in  each  direction.  But  this  is  not  the  case  of  either  a 
main  track  or  a  siding  on  which  trains  were  regularly  or  fre- 
quently run,  or  even  run  at  all,  so  far  as  the  record  shows.     It 
shows  only   the  circumstances  which  we  have  stated,   circum- 
stances to  which  the  duty  of  listening  and  looking,  so  frequently 
concerned  in  accidents  resulting  from  the  movement  of  railroad 
trains  proper,  has  never  been  applied.    This  duty  relates  to  cir- 
cumstances where  p>ersons  may  be  in  known  danger,  although 
every  other  person  does  his  full  part  according  to  law  or  custom. 
It  does  not  necessarily  apply  to  the  ordinary  conditions  of  work 
where  no  danger  is  customarily  expected,  provided  others  than 
the  one  injured  have  used  due  care.  In  other  words,  there  is  no 
rule  which  requires  a  universal  duty  of  looking  and  listening  under 
the  ordinary  circumstances  of  performing  labor,  and  thus  at  all 
times  incumbering  and  delaying  its  performance.     This  case  is 
rather  of  the  class  where  the  person  held  in  fault  is  required  to 
secure  the  person  injured  a  safe  place  for  working,  as  a  con- 
signee unloading  a  car.    Wright  z\  The  Railway,  L.  R.  10  Q.  B. 
298,  affirmed  1  Q.  B.  252  (1876) ;  Mullins  v.  Railroad  Co.,  201 
Mass.  38,  87  N.  E.  476. 

It  is  claimed  that  the  interposition  of  the  boys  in  this  case 
was  the  interposition  of  a  new  efficient  cause,  which,  if  inter- 
posed, the  law  says  eliminates  the  orginal  cause.  On  the  other 
hand,  it  has  been  thoroughly  understood,  since  the  leading  case 
of  Scott  V.  Shepherd,  2  W.  Bl.  892,  well  known  as  the  "Squib 
Case,"  that  the  interposition  even  of  human  beings,  acting  under 
circumstances  which  deprive  them  of  periods  for  reflection,  or 
known  to  be  of  classes  which  are  ordinarily  governed  by  unrea- 
soning impluses,  does  not  come  within  the  class  of  responsible 
interventions  referred  to.     This  is  illustrated  in  one  direction 
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by  the  squib  case,  and  in  the  other  direction  by  the  well-knov.Ti 
cases  where  young  children,  either  through  carelessness  or  inat- 
tention, have  been  intrusted  with  dangerous  weapons.  The  gen- 
eral principle  is  sufficiently  discussed  in  Pollock's  Law  of  Torts 
(8th  Eng.  Ed.)  45  et  seq.  The  rule  on  which  the  plaintiff  re- 
lies in  this  respect  was  authoritatively  stated  and  applied  by  the 
Court  of  Appeal  in  1896  in  Engelhart  v,  Farrant,  [1897]  1  Q. 
B.  240.  Oddly  enough,  in  McDowall  v.  Great  Western  Railway 
Company  (in  the  Court  of  Appeal  in  1902)  2  Q.  B.  [1903]  331, 
the  circumstances  with  reference  to  cars  and  boys  were  strictly 
like  those  at  bar  and  the  case  was  distinguished  solely  on  the 
point  that  the  jury  expressly  found  that  the  defendant  was  not 
at  fault.  Therefore,  of  course,  there  was  no  operative  negligence 
which  could  be  either  an  immediate  or  a  remote  cause  of  the  ac- 
cident. 

After  all,  the  only  close  point  in  the  case  is  on  the  question  of 
superintendence.     The   intestate   and   the   man   through  whose 
negligence   the  tie   was   not   replaced   were   coemployees.     The 
usual  superintendent  was  absent.    Of  course,  evidence  of  a  much 
less  striking  character  may  be  required  to  prove  the  character- 
istics of  one  exercising  superintendence  temporarily  under  the 
Massachusetts  statutes  than  those  of  the  usual  superintendent 
We  went  into  the  law  regarding  this  question  of  superintendence 
sufficiently  in  Canney  v,  Walkeine,  113  Fed,  66,  51  C.  C.  A.  53, 
58  L.  R.  A.  33,  decided  June  14,  1901,  and  in  Munroe  v.  Ley, 
156  Fed.  468,  84  C.  C.  A.  278,  decided  October  22,  1907.  We 
need  in  this  case  to  add  nothing  to  what  is  there  stated  by  us. 
It  is  not  at  all  improbable  that,  if  we  had  been  the  jury,  instead 
of  the  appellate  cpurt,  we  might  have  found  on  the  facts  other- 
wise than  was  found.  Nevertheless,  the  charge    of  the  presiding 
judge  was  very  full  and  clear,  and  called  the  attention  of  the 
jury  carefully  and  correctly  to  all  phases  of  the  facts,  which 
were  multifarious;  and,  taken  altogether,  the  condition  is  such 
that  we  cannot  lawfully  interfere  with  the  result. 

The  judgment  of  the  Circuit  Court  is  affirmed,  with  interest, 
and  the  defendant  in  error  recovers  her  costs  of  appeal. 
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(Circuit  Court  of  Appeals,   Ninth   Circuit,  February  7,  1910.) 

[177  Fed.   Rep.  105.] 

Master  and  Servant — Master's  Liability  for  Injury  to  Servant — 
Defective  Machinery — Questions  for  Jury.*^Where  a  servant  having 
knowledge  of  a  defect  in  a  machine  or  appliance  which  makes  it  un- 
safe to  use  it  reports  the  fact  to  the  employer,  and  is  promised  that 
the  defect  shall  be  repaired  within  a  reasonable  time,  whether  his 
continuing  to  use  it  is  within  the  assumption  of  risk  or  constitutes 
contributory  negligence  if  he  is  injured  are  questions  for  the  jury^ 
unless  the  facts  are  such  that  upon  any  view  of  them  no  recovery  can 
be  had  thereon  as  matter  of  law. 

Master  and  Servant — Master's  Liability  for  Injury  to  Servant — 
Constmction  of  Rules  of  Railroad  Company. — If  a  rule  of  a  railroad 
company  is  ambiguous  and  uncertain,  it  should  be  construed  most 
strongly  against  the  company,  and  in  favor  of  the  employee. 

Master  and  Servant — Master's  Liability  for  Injury  to  Servant — 
Defective  Machinery — Contributory  Negligence — ^Violation  of  Rules 
^Reliance  on  Promise  to  Repair.* — Where  the  rules  of  a  railroad 
company  required  the  roundhouse  foreman  to  make  all  needed  re- 
pairs on  engines  or  cause  them  to  be  made,  a  rule  requiring  engi- 
neers before  starting  on  a  trip  to  examine  their  engines  to  know  that 
they  are  in  a  safe  condition  to  operate  does  not  make  it  the  duty  of 
an  engineer  to  make  repairs  before  starting,  but  in  such  respect  the 
roundhouse  foreman  is  his  superior,  and  the  promise  by  such  fore- 
man to  repair  a  defect  reported  to  him  by  an  engineer,  or  to  send 
an  appliance  required,  may  justify  the  engineer  in  proceeding  with 
the  engine  in  reliance  on  such  promise  when  he  is  ordered  to  do  so. 

In  Enrol  to  the  Circuit  Court  of  the  United  States  for  the 
Eastern  Division  of  the  Eastern  District  of  Wnshington. 

Action  by  Anson  McDermid  against  the  Great  Northern  Rail- 
way Company.  Judgment  for  plaintiff,  and  defendant  brings 
error.    Affirmed. 

F.  V.  Brcmm,  A.  J.  Laughon,  /.  /.  Lavin,  and  Robert  C  Saun- 
ders, for  plaintiff  in  error. 

W.  H.  Plummer,  for  defendant  in  error. 

Before  Gilbert  and  Morrow,  Circuit  Judges,  and  Hunt, 
District  Judge. 

♦See  extensive  note,  30  R.  R.  R.  556,  53  Am.  &  Eng.  R.  Cas.,  N. 
S.,  556;  first  foot-note  of  Pennsylvania  R.  Co.  v.  Forstall  (C.  C. 
A.),  30  R.  R.  R.  1,  53  Am.  &  Eng.  R.  Cas.,  N.  S.,  1;  first  foot-note  of 
Cicalese  v.  Lehigh  Valley  R.  Co.  (N.  J.),  29  R.  R.  R.  167,  52  Am. 
&  Eng.  R.  Cas.,  N.  S,,  167. 
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Hunt,  District  Judge.  This  action  was  brought  in  the  United 
States  Circuit  Court  by  Anson  McDermid,  a  locomotive  engi- 
neer, hereafter  to  be  called  the  plaintiff,  against  the  Great  North- 
ern Railway  Company,  hereafter  to  be  called  the  defendant,  to 
recover  damages  for  an  injury  to  plaintiff's  right  eye,  caused  by 
the  alleged  negligence  of  the  defendant  in  not  furnishing  a  guard 
for  a  lubricator  glass  in  the  locomotive.  The  glass  exploded  and 
partially  destroyed  the  eye  of  the  plaintiff.  Verdict  in  favor  of 
the  plaintiff  for  $4,000,  and,  from  a  judgment  thereon,  the  de- 
fendant sued  out  this  writ  of  error. 

The  only  specification  of  error  relates  to  the  refusal  of  the 
court  to  instruct  the  jury  to  return  a  verdict  in  favor  of  the  de- 
fendant. The  evidence  of  the  plaintiff  is  substantially  as  fol- 
lows :  The  plaintiff  was  in  the  employ  of  the  defendant  company 
as  an  engineer.  In  May,  1908,  he  was  ordered  to  take  an  engine 
from  Hillyard,  Wash.,  to  Troy,  Mont.  Upon  examining  the 
engine,  preparatory  to  starting,  plaintiff  noticed  the  lack  of  a 
screen  or  guard  over  the  lubricator  glass  in  the  cab.  He  imme- 
diately reported  the  defect  to  the  roundhouse  foreman,  and  re- 
quested that  it  be  remedied.  The  foreman  said,  in  answer  to 
his  report  and  request: 

"Well,  the  night  crew  has  gone.  It  is  after  6  o'clock,  and  the 
day  crew  hasn't  come  to  work  yet.  Everything  is  locked  up  and  I 
can't  get  anything  for  you.  You  will  have  to  go  and  we  will 
send  the  things  to  you." 

Thereupon,  the  plaintiff,  relying  upon  the  above  promise  of  the 
foreman  to  make  the  repairs,  ran  the  engine  to  Troy,  as  ordered. 
Upon  his  arrival  at  Troy,  he  reported  to  the  defendant's  fore- 
man, that  the  lubricator  had  no  screen  glass,  whereupon  the 
foreman  promised  that  he  would  send  away  for  one  and  repair 
the  defect  in  two  or  three  days.  Thereupon,  the  plaintiff  con- 
tinued, according  to  orders,  to  run  the  engine  in  its  unsafe  con- 
dition, relying  on  this  promise  of  the  foreman  and  on  subse- 
quent promises  given  every  two  or  three  days.  On  the  eighth 
day  after  the  discovery  and  first  report  of  the  defect,  while  the 
plaintiff  was  running  his  engine,  relying  on  the  promise  of  the 
foreman  soon  to  remedy  the  defect,  the  unguarded  lubricator 
glass  exploded  and  drove  a  piece  of  glass  into  the  plaintiff's  eye, 
thereby  injuring  him  severely. 

It  is  well  established  that  if  a  servant  who  has  knowledge  of 
the  defects  in  a  machine  gives  notice  to  his  master,  or  his 
proper  representative,  and  is  promised  that  they  shall  be  rem- 
edied, his  subsequent  use  of  it,  in  the  well-grounded  belief  that 
they  will  be  remedied  within  a  reasonable  time,  is  not,  neces- 
sarily, either  contributory  negligence  or  within  the  assumption 
of  risk.  The  questions  involved  are  for  submission  to  the  jury, 
unless  the  conclusion  follows,  as  matter  of  law,  that  no  re- 
covery can  be  had  upon  any  view  which  can  be  properly  taken 
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of  the  facts  the  evidence  tends  to  establish.  Kreigh  v.  West- 
inghouse  &  Co.,  214  U.  S.  249,  29  Sup.  Ct.  619,  53  L,  Ed.  984; 
Hough  z'.  Railway  Co.,  100  U.  S.  213,  25  L.  Ed.  612;  North- 
ern Pac.  R.  R.  V.  Babcock,  154  U.  S.  190,  14  Sup.  Ct.  978,  38  L. 
Ed.  958.  We  think  this  case  was  properly  submitted  under 
these  principles.  The  jury  found  that  the  plaintiff  was  not 
guilty  of  contributory  negligence;  nor  did  he  assume  the  risk. 

But  the  defendant  would  have  us  decide  that,  as  a  matter  of 
law,  the  plaintiff  cannot  recover  because  the  undisputed  facts 
of  the  case  show  conclusively  that  he  was  guilty  of  contributory 
negligence  in  this:  That  the  plaintiff  was  bound  by  the  rules 
of  the  company  to  do  the  very  thing  for  the  lack  of  doing  which 
he  was  injured,  namely,  seemg  to  it  that  the  guard  was  pro- 
vided before  he  took  the  engine  oiit  on  the  trip.  The  rule  upon 
which  the  defendant  bases  its  contention  is  as  follows : 

"Rule  468.  'Before  starting  on  a  trip,  they  must  examine 
their  engines  so  as  to  know  that  they  are  in  safe  condition  to 
operate;  that  all  steps,  handrails  and  handholds  are  in  perfect 
condition ;  that  water  and  lubricator  glasses  and  guards  for  same 
are  in  perfect  condition,  and  must  provide  themselves  with 
enough  extra  water  and  lubricator  glasses  and  guards  for  same 
to  replace  any  that  may  be  broken.' 

"*a.  Under  no  circumstances  must  they  permit  water  and 
lubricator  glass  guards  to  be  removed  while  engines  are  under 
their  charge.' 

"  *b.  It  is  the  right  and  duty  of  engineers  to  take  sufficient 
time  to  make  such  examination  of  their  engines,  before  using 
same,  as  will  avoid  exposing  them  to  unusual  and  unnecessary 
dangers  by  reason  of  any  defective  condition  of  same.' " 

Defendant's  contention  is  based  upon  a  construction  of  this 
rule,  to  the  effect  that  it  is  the  engineer's  duty  to  repair  his 
engine,  or  see  to  it  that  the  repairs  are  made.  But  it  is  apparent 
to  us  that  neither  the  letter  nor  the  spirit  of  the  above  rule 
supports  this  construction.  Undoubtedly,  the  rule  prescribes 
that  the  engineer  shall  examine  his  engine  for  defects,  but  there 
is  nothing  in  it  to  lead  us  to  believe  the  engineer  must  also 
repair  defects  when  found,  or  be  responsible  for  the  repairing. 
As  confirmatory  of  our  view,  we  observe  that  "Roundhouse 
foremen,  Rule  452,"  provides  that  the  roundhouse  foreman 
shall  make  repairs,  or  see  to  it  that  they  are  made.  Thus,  there 
is  a  positive  duty  to  repair  imposed  upon  the  roundhouse  fore- 
man. The  defendant  argues  that,  under  any  construction,  re- 
sponsibility for  repairs  is  put  upon  the  foreman  and  the  engineer 
jointly.  There  being,  however,  nothing  tending  to  show  that 
such  responsibility  is  in  the  engineer,  it  is  more  consistent  with 
reason  and  the  generally  known  exigencies  of  railroading  to  be- 
lieve that  this  is  the  duty  of  the  foreman  alone.  The  necessity 
for  the  delegatioYi  of  labor  among  railway  employees  is  a  matter 
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of  common  knowledge.  An  engineer,  whose  duty  it  was  to  re- 
pair the  defects  which  might  arise  from  time  to  time  in  his 
engine,  would  have  little  time  for  anything  else.  It  is  also  in- 
sisted that  rule  468,  quoted,  forbids  an  engineer  to  take  out  an 
engine  which  is  defective  in  any  particular,  and  that,  therefore, 
the  plaintiff  in  this  case  disobeyed  a  plain  rule  of  the  company 
and  cannot  recover. 

Railway  rules  .are  presumed  to  have  been  drawn  up  with 
care  and  study,  and  the  meaning  of  the  company  ought  to  be 
expressed  in  clear  and  concise  language.  But  if  the  intent  and 
meaning  are  not  so  expressed,  and  the  meaning  of  any  particular 
rule  is  ambiguous  or  uncertain,  it  should  be  construed  in  its 
stronger  sense  against  the  company  and  in  favor  of  the  em- 
ployee. In  the  case  at  bar,  does  the  rule  plainly  and  unam- 
biguously prohibit  the  taking  out  o.f  a  defective  engine?  It 
seems  to  us  clearly  not. 

We  have  seen  that  the  duty  of  making  repairs  devolved 
solely  upon  the  foreman.  He  was  fully  capable  of  binding  the 
company  by  a  promise  to  the  engineer  concerning  the  duty 
which  the  company  owed  the  engineer,  the  performance  of  which 
had  been  delegated  to  the  foreman.  Cincinnati  Ry.  Co.  v.  Rob- 
ertson, 139  Fed.  519,  71  C,  C.  A.  335;  Hough  v.  Railway  Co., 
100  U.  S.  213,  25  L.  Ed.  612. 

The  defendant  attempts  to  distinguish  the  cases  above  cited 
from  the  one  before  us.  There  are  some  slight  differences,  it 
is  true,  but  the  principle  on  which  the  decisions  cited  rest  is  the 
same  as  that  on  which  this  case  is  based.  Defendant  insists  that 
in  the  Hough  Case,  supra,  the  engineer  was  under  the  direct 
control  of  the  foreman,  while  here,  the  engineer  was  not  thus 
under  his  control,  and  that  this  lack  of  authority  of  the  fore- 
man over  the  engineer  is  fatal  to  the  imputation  to  the  company 
of  promises  made  by  the  foreman  to  the  engineer.  The  de- 
fendant again  takes 'an  erroneous  view  of  the  relative  positions 
and  duties  of  the  foreman  and  of  the  engineer.  The  foreman 
was  the  superior  of  the  engineer,  at  least,  in  regard  to  repairing 
the  engine.  He  was  the  representative  of  the  defendant  com- 
pany in  matters  within  the  domain  of  repairing  and  mending 
engines.  Moreover,  it  appears  from  the  evidence  that  when 
orders  came  from  headquarters,  it  was  the  duty  and  right  of 
the  foreman  to  select  the  engine  and  crew  to  execute  such  orders. 
This  power  to  designate  what  engine  and  engineer  should  per- 
form the  work  makes  the  foreman  the  superior  of  all  those  who 
may  come  within  the  purview  of  his  selection.  He  commands 
them  to  execute  the  orders  which  come  through  the  train  dis- 
patcher. If  the  engineer  thus  selected  by  the  foreman  to  per- 
form service  is  told  to  do  it  with  a  defective  engine,  and  if  he 
complains  of  the  defect  to  the  foreman,  and  is  promised  that 
it  will  be  soon  remedied,  and  is  told  by  the  foreman  that  in  the 
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meanwhile,  he  must  use  the  engine  in  its  defective  condition, 
it  is  but  reasonable  to  say  that  the  engineer  is  using  that  par- 
ticular engine  at  the  command  of  the  company,  and  that  he  has 
a  right  to  rely  on  the  foreman's  promise  that  the  defect  will 
soon  be  remedied,  as  the  promise  of  the  company.  There  is 
nothing  in  the  nature  of  the  defect  in  the  present  action  and 
the  means  of  remedying  it,  which  make  this  case  essentially 
different  from  Railway  v,  Robertson,  supra. 

Objection  is  also  made  that  the  promise  was  insufficient  in 
fact,  in  that  it  was  never  performed,  and  had  not  been  per- 
formed within  a  reasonable  time  between  the  promise  and  the 
injury.  Of  course,  if  the  promise  had  been  performed,  this 
cause  would  not  now  be  before  this  court.  What  constituted 
a  reasonable  time  between  the  promises  and  the  injury  was 
clearly  a  question  for  the  jury,  and  its  conclusion  will  not  be 
questioned. 

After  examination  of  all  the  points  urged  for  review,  we  are 
of  opinion  that  there  is  no  substantial  ground   for  a  reversal. 

Judgment  affirmed. 


Farris  v.  Southern  Ry.  Co.  ct  al, 
(Supreme   Court   of   North    Carolina,   Dec.    15,   1909.) 

[66  S.  E.   Rep.  457.] 

Master  and  Servant — Railroads — E^mployees'  Custom  of  Crossing 
Tracks  on  Path — Notice. — A  custom  of  railroad  employees  to  cross 
the  railroad  yards  and  tracks  on  a  path  to  reach  their  homes  and 
boarding  places  more  quickly  and  return  to  their  work  more 
promptly,  continued  for  six  months,  and  observed  by  the  railroad 
without  protest  or  objection,  had  continued  long  enough  to  fix  the 
railroad  company  with  knowledge  of  its  existence. 

Master  and  Servant — Injury  to  Employee  Crossing  Track — Making 
Flying  Switch  ^Across  Pathway. — For  a  railroad  company  to  make 
a  flying  switch  in  its  yards  across  a  pathway  which  its  employees 
were  accustomed  to  use  in  going  to  and  from  their  boarding  houses^ 
to  the  knowledge  of  the  company,  at  about  the  hour  when  they  would 
be  using  it,  without  stationing  anybody  upon  the  cars  so  switched  to 
give  warning  and  keep  them  in  control,  and  without  ringing  the  bell 
cr  giving  any  signal,  is  negligence. 

Negligence — Contributory  Negligence — Burden  of  Proof.* — Con- 
tributory negligence  is  not  presumed,  but  must  be  alleged  and 
proved  by  showing  either  omissions  to  observe  cautions  or  the  doing 

•    *See  last  foot-note  of  Evansville  &  T.  H.  R.  Co.  v.  Berndt  (Ind.), 
34  R.  R.  R.  535,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  535. 
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of  acts  from  which  only  one  inference — that  of  negligence — can  b« 
drawn  by  men  of  ordinary  intelligence. 

Railroads — Crossing  Accidents — Duty  to  LiOok  and  Listen.!— A  per- 
son about  to  cross  railroad  tracks  is  not  necessarily  negligent  as 
matter  of  law  in  failing  to  continue  to  look  and  listen  at  all  times 
for  approaching  trains,  where  he  was  misled  by  the  railroad  com- 
pany, or  his  attention  was  rightfully  directed  to  something  else  as 
well 

Master  and  Servant — Questions  for  Jury — Contributory  Negligence. 
— In  an  action  for  death  of  a  railroad  employee  killed  by  a  flying 
switch  while  crossing  tracks  on  a  customary  path,  the  question  of 
decedent's  contributory  negligence  held,  under  the  evidence,  to  be 
for  the  jury. 

Master  and  Servant — Injury  to  Servant — Concurring  Negligence- 
Liability — Instructions.^ — Where  there  was  concurring  negligence  of 
plaintiff  and  defendant,  the  ultimate  liability  depended  on  whether 
defendant  could  have  avoided  the  injury  by  the  exercise  of  reason- 
able care  under  the  circumstances;  and  hence  in  an  action  for  the 
death  of  a  railroad  employee,  killed  while  crossing  tracks  in  the 
yards,  where  the  issues  of  negligence  of  both  the  railroad  company 
and  decedent  were  submitted,  the  issue  of  last  clear  chance  was  also 
properly  submitted,  since,  if  the  jury  found  for  defendant  upon  the 
issue  of  decedent's  negligence,  defendant's  liability  would  depend 
upon  their  finding  upon  the  issue  of  last  clear  chance. 

Appeal  and  Error — Harmless  Elrror — ^Admission  of  Evidence.— In 
an  action  for  the  death  of  a  person  killed  at  a  railroad  crossing,  the 
admission  of  evidence  that  the  company  could  have  provided  a  safe 
way  of  crossing  by  building  at  small  cost  an  overhead  bridge,  di- 
rected solely  to  the  issue  of  defendant's  negligence,  and  improper 
because  suggesting  a  cause  of  damage  too  remote,  was  not  prejudi- 

tSee  foot-note  of  Barthelmas  v.  Lake  Shore,  etc.,  Ry.  Co.  (Pa.), 
34  R.  R.  R.  378,  57  Am.  &  Eng.  R.  Gas.,  N.  S..  378;  third  foot-note 
of  Lundergan  v.  New  York  Cent.,  etc.,  R.  Co.  (Mass.),  34  R.  R.  R- 
344,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  344;  foot-note  of  Bistider  r-  Le- 
high Valley  R.  Co.  (Pa.),  33  R.  R.  R.  492,  56  Am.  &  Eng.  R.  Cas., 
N.  S.,  492. 

tFor  the  authorities  in  this  series  on  the  subject  of  concurr  nt 
negligence,  see  fifth  foot-note  of  Bourrett  z*.  Chicago,  etc.,  Ry.  Co. 
(Iowa),  34  R.  R.  R.  284,  57  Am.  &  Eng.  R.  Cas.,  N.  S-,  284;  eighth 
foot-note  of  Yeates  v.  Illinois  Cent.  R.  Co.  (111.),  34  R.  R.  R.  65, 
57  Am.  &  Eng.  R.  Cas.,  N.  S.,  65;  second  head-note  of  Irwin  v. 
Louisville  &  N.  R.  Co.  (.\la.),  34  R.  R.  R.  11,  57  Am.  &  Eng  R. 
Cas.,  N.  S.,  11;  fourth  head-note  of  Blodgett  v.  Central  Vt.  R.  Co. 
(Vt),  33  R.  R.  R.  511,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  511.  ' 

For  the  authorities  in  this  series  on  the  subject  of  the  last  dear 
chance  doctrine,  see  last  foot-note  of  Powers  v.  Des  Moines  City 
Ry.  Co.  (Iowa),  34  R.  R.  R.  597,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  597; 
first  foot-note  of  Bourrett  v.  Chicago,  etc.,  Ry.  Co.  (Iowa),  34  R- 
R.  R,  284,  57  Am.  &  Eng.  R.  Cas.,  N.  S..  284;  fourth  foot-note  of 
Norfolk  &  P.  T.  Co.  v.  Forrests's  Adm'x  (Va.),  33  R.  R.  R.  472,  36 
Am.  &  Eng.  R.  Cas.,  N.  S.,  472. 
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cial,  where  the  ether  uncontradicted  evidence  showed  defendant's 
negligence,  and  the  improper  evidence  could  in  no  way  have  influ- 
enced the  finding  of  the  jury  on  the  other  issues. 

Appeal  from  Superior  Court,  Burke  County;  J.  S.  Adams, 
Judge. 

Action  by  W.  L.  Farris,  administrator  of  Stanley  Farris, 
against  the  Southern  Railway  Company  and  others.  Judgment 
for  plaintiff,  and  defendants  appeal.     Affirmed. 

His  honor  submitted  issues  to  the  jury,  presenting  (1)  the 
negligence  of  the  defendants;  (2)  the  contributory  negligence 
of  the  plaintiff's  intestate;  (3)  the  last  clear  chance;  (4)  dam- 
ages. The  jury  answered  all  the  issues  in  favor  of  the  plaintiff, 
and  assessed  damages  in  the  sum  of  $6,000.  The  case  was 
heard  entirely  upon  the  evidence  of  witnesses  offered  by  the 
plaintiff.  The  defendant  offered  no  testimony,  and  moved  for 
judgment  of  nonsuit  at  the  close  of  the  evidence,  which  motion 
was  disallowed  and  defendant  excepted.  This  exception,  to- 
gether with  exception  taken  to  the  adverse  rulings  of  his  honor 
in  admitting  certain  evidence  of  the  plaintiff,  and  exceptions 
to  his  honor's  charge,  present  the  questions  for  consideration. 
The  evidence  offered  shows  the  following  facts:  Stanley  Farris 
was  killed  on  May  29,  1907,  at  about  12  o'clock  of  the  day,  by  be- 
ing run  over  by  four  gondola  cars  moving  on  a  track  in  the  yard 
of  the  defendant  Southern  Railway  Company  at  Asheville.  The 
intestate  was  an  employee  of  the  defendant  company,  and  had 
been  in  its  service  for  about  eight  months  prior  to  his  death. 
The  defendant  company  was  doing  on  its  yards  at  Asheville  a 
large  amount  of  work,  rearranging  its  tracks,  widening  its  yard, 
increasing  the  number  of  tracks,  and  building  a  stock  pen.  The 
intestate  had  been  constantly  and  regularly  at  work  for  defend- 
ant company,  engaged  in  doing  different  jobs,  as  a  water  boy, 
carrying  water  for  the  other  employees,  etc.,  and  for  a  week  prior 
to  his  death  had  been  assisting  in  building  the  stock  pens.  The 
stock  pens  were  on  the  south  side  of  the  yards.  The  intestate 
lived  on  the  north  side  of  the  yards.  On  the  south  side  the 
embankment  was  about  3  or  3j^  feet  high,  on  the  north  side 
about  25  feet,  except  at  a  depression.  The  employees  of  the  de- 
fendant company,  numbering  from  100  to  150,  some  of  whom 
worked  on  the  yards,  others  elsewhere,  together  with  other  la- 
borers working  for  a  tannery  on  the  south  of  the  defendant 
company's  yards,  crossel  the  yards  to  and  from  the  depression 
in  the  embankment  on  the  north  side  to  and  from  the  south  side 
from  two  to  three  times  daily.  A  whistle,  sounded  at  the  round- 
house of  the  defendant  company,  gave  the  signal  for  its  em- 
ployees to  stop  at  the  noon  hour  for  dinner.  The  place  above 
described,  where  the  large  number  of  employees  crossed  the 
yards,  was  about  three-fourths  of  a  mile  to  a  street  crossing  on 
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the  east,  and  about  700  yards  to  a  street  crossing  on  the  west, 
and  from  bank  to  bank  was  about  100  yards.  This  place  contained 
18  or  20  tracks.     When  Stanly  Farris,  the  intestate,  started  to 
cross  the  yards,  on  May  29,  1907,  at  12  o'clock  of  the  day,  there 
were  many  cars  standing  on  the  tracks  to  the  east  of  him,  about 
30  to  35  yards.     He  crossed  the    first  and    second  tracks  in 
safety,  and  was  walking  down  the  space,  from  six  to  eight  feet 
wide,   between   these  tracks.     He  was  walking  westward,  and 
had  gone  a   few   steps  when  an  engine,  moving  on  the  third 
track,  from  the  south,  at  from  35  to  40  miles  an  hour,  passed 
him.  blowing  off  his  hat,  which  fell  on  the  second  track,  and, 
as  he  stopped  to  pick  it  up  he  was  struck,  run  over,  and  killed 
by  the  four  gondola  cars  loaded  with  coal.    The  defendant  com- 
pany,   through   the    codefendants.     Smith,   its    conductor,  and 
Mooneyham,  its  engineer,  had  made  what  was  called  "a  flying 
switch,"  and  four  coal  cars  were  sent  westward  on  the  second 
track  and  were  moving  at  the  rate  of  8  or  10  miles  an  hour,  and 
the  engine  took  the  third  track.    The  switch  at  which  the  engine 
was  separated  from  the  coal  cars  was  25  or  30  yards  east  of  the 
intestate.     No  bell   was   rung,   whistle  blown,   or   other  signal 
given  by  the  rapidly  moving  engine.    The  coal  cars  were  moving 
noiselessly,  with  no  watchman  on  any  of  the  four  cars,  and  no 
warning  given  to  intestate  of  their  approach.    The  intestate  was 
about  17  years  of  age,  sober,  hardworking,  in  good  health,  saving 
of  his  wages,  and  was  at  the  time  earning  $1.35  per  day.    From 
the  judgment  entered  on  the  verdict,  the  defendants  appealed 
to  this  court. 

S.  /.  En/in,  for  appellants. 

Avery  &  Avery  and  Avery  &  Ervin,  for  appellee. 

Manning,  J.  The  question  first  presented  for  our  considera- 
tion is  the  negligence  of  the  defendants.  If  the  evidence  does 
not  prove,  or  tend  to  prove,  a  breach  of  duty  by  the  defendants 
towards  the  plaintiff's  intestate,  and  that  such  breach  of  dut}' 
resulted  proximately  in  the  injury  complained  of,  then  it  must 
follow  that  the  motion  to  nonsuit  ought  to  have  been  allowed 
for  failure  of  proof  on  the  first  issue.  In  Wilson  v.  Railroad,  142 
N.  C.  333,  55  S.  E.  257,  Mr.  Justice  Brown,  speaking  for  this 
court,  said:  "The  attempt  to  make  a  running  switch  across  a 
much  frequented  street  is  not  only  a  negligent,  but  a  most  dan- 
gerous and  unwarranted  operation,  and  has  been  so  held  by  a 
number  of  courts.  Bradley  v.  Railroad,  126  N.  C.  735,  36  S. 
E.  181;  Brown  v.  Railroad,  32  N.  Y.  597,  88  Am.  Dec.  353; 
Fulmer  v.  Railroad,  68  Miss.  355,  8  South.  517;  Railroad  v. 
Summers,  68  Miss.  566,  10  South.  63;  French  v.  Railroad,  116 
Mass.  537;  Railroad  v.  Garvy,  58  111.  83;  Railroad  z*.  Baches, 
55  111.  379.  It  matters  not  whether  the  purpose  was  to  'shunt'  the 
car  off  on  a  switch,  or  to  give  it  force  enough  to  roll  along  on 
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the  same  track.    It  is  negligence  to  permit  a  car  to  be  'cut  loose,' 
and  roll  uncontrolled  by  any  one  across  a  much  used  crossing." 
In  Allen  v.  Railroad,  145  N.  C.  214,  58  S.  E.  1081,  the  same 
learned  justice  said:    "The  word  ^kicking'  seems  to  be  used  in 
railroad  parlance,  as  synonymous  with  making  a  flying  'switch.' 
This  court  has  never  held  such  operations  to  be  per  se  negligence 
in  respect  of  the  employees  performing  them.     It  is  the  attempt 
to  make  a  running  switch  when  the  detached  car  has  no  brake- 
man  on  it  and  is  under  no  control  that  is  declared  to  be  negli- 
gence, because  highly  dangerous.     Wilson  v.  Railroad,   142  N. 
C.  336,  55  S.  E.  257,  and  cases  there  cited.'*    Vaden  v.  Railroad, 
150  N.  C.  700,  64  S.  E.  762.     In  Bradley  v.  Railroad  Co.,  126 
X.  Co.  735,  36  S.  E.  181,  this  court  held:     "A  crossing  which 
the  public  have  been  habitually  permitted  to  use  is  treated  as  a 
pubUc  highway  crossing.     Russell  v.  Railroad,  118  N.  C.  1098, 
24  S.  E.  512."     In  3  Elliott  on  Railroads.  (2d  Ed.)   §  1265g, 
this  learned  writer   says:      "The   practice   of   making   running 
or  flying  switches  is  inherently  dangerous,  and  is  so  considered 
by  the  courts  in  numerous  decisions.     The  courts  have  not  hes- 
itated to  hold  railroad  companies  liable    for    injuries  to  tres- 
passers on  the  track,  thus  inflicted,  on  the  ground  of  negligence. 
The  case  of  this  negligence  seems  specially  plain  where  the  cars 
are  sent  in  swift  motion,  with  no  one  at  the  brakes,  upon  switch 
tracks  commonly  used  by  persons  for  footpaths  and  crossings, 
without  objection   from  the  company,  though  not  at  a  public 
crossing.     It  would  seem  a  duty  owed  by  the  railroad  company, 
even  to  trespassers,  to  station  lookouts  in  such  positions  on  the 
moving  cars  that  they  can  watch  the  tracks  ahead  of  them  and 
warn  persons   thereon   of   their    danger."     Conley's   Adm'r   v. 
Railroad,  89  Ky.  402,  12  S.  W.  764;  Railway  Co.  v.  Crosnoe, 
72  Tex.  79,  10  S.  W.  342.    In  Vaden  v.  Railroad,  150  N.  C.  700, 
64  S.  E.  762,  Mr.  Justice  Brown,   speaking  for  the  court,  in 
stating  the  facts  of  that  case,  said:    "The  evidence  for  the  plain- 
tiff tends  to  prove  that  he  was  killed  about  30  feet  from  where 
Tomlinson  street  crosses  the  tracks.     The  evidence  of  the  de- 
fendant locates  him  farther  from  the  crossing.    All  the  evidence 
shows  that  these  switch  tracks  were  situated  in  a  populous  part 
of  the  city  and  adjacent  to  and  close  by  factories,  where  many 
people  of  all  ages  were  employed.     At  the  time  the  intestate 
was  killed  the  factory  had  just  closed  for  the  day,  and  the  em- 
ployees were  filling  the  streets  and  crossings.     The  court  per- 
mitted evidence   to  the   effect   that   there   is  much   passing  by 
school  children,  factory  hands,  and  citizens  generally  along  Tom- 
linson street  and  in  the  vicinity  of  the  accident,  to  which  de- 
fendant excepted.     We  see  no  objection  to  this  evidence.     It 
tended  to  establish  conditions  that  should  have  put  the  defendant 
on  notice  as  to  the  necessity  for  caution  in  moving  its  cars  at 
that  point.    Railroad  v.  Smith,  93  Ky.  449,  20  S.  W.  392,  18  L. 
R.  A.  66." 
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In  the  present  case,  the  intestate  of  plaintiff  occupied,  toward 
the  defendant  company,  the  relation  of  employee,  and  of  this 
relationship  the  law  certainly  fixes  the  company  with  knowledge. 
He  was  not  a  trespasser  in  crossing  its  tracks.  He,  together 
with  a  large  number  of  other  employees  of  defendant  company 
(among  them  others,  not  employees,  were  intermingled),  some 
of  whom  worked  on  the  yard,  others  on  the  stock  pens,  had  been 
accustomed  for  about  six  months  to  cross  the  vards  at  or  about 
the  place  where  plaintiff's  intestate  was  killed,  and  at  least  one 
of  the  hours  during  the  day  when  they  crossed  the  yard  was  in- 
dicated by  a  whistle  from  the  roundhouse  of  defendant  company. 
Crossing  at  this  point  enabled  the  employees  to  reach  their  homes 
and  boarding  places  more  quickly  and  to  return  to  their  work 
more  promptly.  A  custom  of  its  own  employees  continuing  for 
six  months,  and  observed  by  it  without  protest  or  objection  from 
the  defendant  company,  we  must  hold  to  have  continued  long 
enough  to  ^y.  the  defendant  with  knowledge  of  its  existence. 
In  addition,  the  defendants  in  their  joint  answer  admit  that  tlie 
intestate  of  plaintiff  was  accustomed  in  going  in  a  direct  course 
to  and  from  his  place  of  employment  to  his  boarding  house  to 
pass  through  the  yards  of  the  defendant  company  and  cross 
its  tracks.  In  Bordeaux  v.  Railroad,  ISO  N.  C.  528,  64  S.  E. 
439,  it  was  held  "undoubtedly  culpable  negligence*'  to  "kick"  a 
car  on  a  track  in  a  shifting  yard,  resulting  in  injury  to  plain- 
tiff, who  was  at  work  on  a  car  on  that  track,  but  who  failed 
to  observe  a  rule  of  the  company  by  placing  a  signal  flag  on 
the  car.  as  notice  to  engineers  operating  the  shifting  engines; 
there  being  evidence  that  the  rule  was  much  violated  on  "short 
jobs,"  to  the  knowledge  of  the  superintendent  and  engineers  in 
the  yard,  and  ihat  the  employees  of  the  kicking  engine  saw  re- 
pairers at  work  on  the  car.  Under  the  authorities  cited,  we 
think  the  evidence  clearly  sufficient  to  sustain  the  finding  of 
defendant's  negligence  by  the  jury  in  response  to  the  first  issue, 
and  that  the  negligent  act  of  the  defendants  continued  up  to  the 
collision  of  the  cars  with  plaintiff's  intestate,  and  without  which 
the  accident  would  not  have  happened. 

We  proceed  next  to  the -consideration  of  the  motion  to  non- 
suit, as  it  applies  to  the  second  issue — the  contributory  negli- 
gence of  the  plaintiff's  intestate.  Upon  this  issue,  his  honor 
charged  the  jury:  "It  is  the  duty  of  persons  going  on  the  track 
of  a  railroad  company  to  stop  and  look  and  listen  for  any  train 
that  may  be  moving  or  lying  on  the  track  of  such  company,  and 
on  its  yards,  where  there  are  several  tracks  used  for  shifting 
cars,  to  be  continually  alert  and  on  the  lookout  for  a  mo\nng 
train  or  cars,  and,  if  a  person  fails  in  this  duty,  and  in  conse- 
quence of  such  failure  is  injured  by  moving  cars,  the  person 
would  be  guilty  of  contributory  negligence."  While  the  burden 
of  this  issue  rested  on  the  defendants,  the  burden  of  duty  rested 
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Upon  the  intestate.  The  law  does  not  presume  contributory  neg- 
ligence. It  must  be  alleged  and  proven.  The  defendant  must 
show  such  facts — either  omissions  to  observe  such  cautions  or 
the  doing  of  such  acts — from  which  only  one  inference,  to 
wit,  the  plaintiff's  negligence,  can  be  drawn  by  men  of  ordinary 
reason  and  intelligence.  Of  the  conduct  and  acts  of  the. intes- 
tate the  evidence  discloses  these  facts:  When  he  entered  upon 
the  yard,  he  saw  an  engine  and  cars  moving  east  of  him.  He 
crossed  the  first  and  second  tracks,  moving  somewhat  to  the 
northwest.  He  had  taken  a  few  steps  between  the  second  and 
third  tracks,  and  was  about  to  cross  the  third  track,  when  the 
engine  sped  by  him  at  the  rate  of  30  to  40  miles  per  hour.  The 
draught  caused  by  the  rapidly  moving  engine  blew  off  his  hat, 
blowing  it  on  the  second  track  which  he  had  just  crossed  in  safety. 
As  he  stooped  to  catch  his  hat,  he  was  struck  by  the  coal  cars  and 
killed.  The  cars  were  moving  at  the  rate  of  8  or  10  miles  an 
hour.  The  switch  was  25  fo-  30  steps  east  of  intestate.  To 
make  the  flying  or  running  switch  with  engine  moving  in  front, 
it  is,  of  course,  necessary  that  the  start  must  be  made  sufficiently 
beyond  the  switch  to  enable  the  engine  to  acquire  such  speed  as 
to  be  uncoupled  before  reaching  the  switch,  so  far  in  advance 
of  the  cars  as  to  permit  the  switch  to  be  thrown  and  to  send  the 
detached  cars  a  desired  distance  on  the  track.  The  engine  had 
acquired  the  speed  of  35  or  40  miles  per  hour,  and  must  have 
been  making  the  noise  usual  to  engines  moving  at  such  speed. 
According  to  one  of  the  eyewitnesses,  the  detached  cars  were 
moving  noiselessly.  It  can  easily  be  inferred  that,  in  the  close 
presence  to  the  rapidly  moving  engine,  the  intestate  could  not 
have  heard  any  noise  from  the  moving  cars.  He  had  just  crossed 
in  safety  the  track  upon  which  these  cars  were  noiselessly  mov- 
ing, unguarded  by  any  person  stationed  on  them  to  warn  him 
of  their  approach.  His  position  and  purpose  were  known  to 
the  defendants.  The  danger  of  a  misstep,  or  of  deviating  from 
an  exactly  straight  line,  was  obvious  to  the  defendant  engineer. 
The  rapidly  moving  engine,  passing  intestate,  was  naturally 
calculated  to  make  him  draw  away  from  it.  The  natural  im- 
pulse was  to  grab  at  his  hat  and  stoop  to  pick  it  up.  A  watch- 
ful brakeman  on  the  cars  "keeping  a  continuous  outlook"  would 
assuredly,  seeing  his  position  of  peril,  have  warned  the  intestate, 
and  by  such  timely  warning  a  human  life  would  have  been  saved. 
Sawyer  v.  Railroad,  145  N.  C.  24,  58  S.  E.  598.  There  was, 
however,  no  brakeman  or  guard  on  these  cars,  no  warning  was 
given  of  their  noiseless  approach,  and  the  only  negligent  act  of 
the  intestate,  which  the  defendants  allege  contributed  to  the  in- 
testate's death  and  was  its*  proximate  cause,  was  his  yielding, 
under  the  circumstances  described,  to  a  natural  impulse  in 
stooping  to  grab  his  hat.  It  is  not  apparent  that,  if  intestate 
had  turned  to  look  behind  to  see  if  danger  approached,  he  would 
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not  have  been  stricken,  as  the  space  between  the  cars  passing 
on  the  adjacent  track  did  not  exceed  two  feet.     While  we  are 
in  no  wise  inclined  to  relieve  the  person  crossing  the  tracks  of 
a  railroad  from  the  imperative  duty  of  observing  the  measure 
of  caution  so  well  established  for  his  safety  by  the  well-consid- 
ered decisions  of  this  and  other  courts,  yet  "it  cannot  always  be 
said  that  he  is  guilty  of  contributory  negligence  as  a  matter  of 
law  because  he  did  not  continue  to  look  and  listen  at  all  times 
continuously   for  approaching  trains,  where  he  was  misled  by 
the  company,  or  his  attention  was  rightfully  directed  to  some- 
thing else  as  well."  3  Elliott  on  Railroads,  §  1166a.    Or  that  he 
failed  to  look  in  opposite  directions  at  the  same  moment  of  time. 
As  is  said  by  Mr.  Justice  Hoke  in  Sherrill  v.  Railroad.  140  X. 
C.  252,  52  S.  E.  940:    "It  is  further  held  that,  negligence  having 
been  first  tstablished,  facts  and  attendant  circumstances  may  so 
qualify    this    obligation     to   look   and    listen   as   to   require  the 
question  of  contributory  negligence  to  be  submitted  to  the  jury, 
and  in  some  instances  the  obligation  to  look  and  listen  may  be 
altogether  removed."     Inman  z\  Railroad,  149  N.  C.  123,  62  S. 
E.  878;  Morrow  v.  Railroad,  146  X.  C.  14,  59  S.  E.  158.    It 
must  not  be  overlooked  in  reaching  a  conclusion  in  this  case 
that  the  act  which  occasioned  plaintiff's  intestate  to  be  killed  was 
immediately  caused  by  the  rapidly  moving  engine  passing  within 
two  feet  of  him  at  a  time  and  place  where  defendants  admit 
that  they  knew  the  intestate  would  be  crossing,  and  at  a  time 
and  place  where  the  uncontradicted  evidence  shows  that  between 
100  and  150  employees  of  defendant  company  and  others  were 
accustomed  to  cross  the  tracks  of  the  yard.     We  are  therefore 
of  the  opinion  that  the  motion  to  nonsuit  upon   the  evidence 
bearing  on  the  second  issue  ought  not  to  have  been  allowed, 
and  that  his  honor  did  not  err  in  submitting  this  issue  to  the 
jury.    The  defendants  objected  to  his  honor  submitting  the  third 
issue — that    issue    presenting   the    "last    clear    chance."     While 
this  issue  has  become  immaterial  in  view  of  the  finding  of  the 
jury  on  the  first  and  second  issues,  we  think  it  was  proper  for 
his  honor  to  have  submitted  it.     If  the  jury  had   found  with 
defendants  on  the  second  issue,  having  found  the  first  issue  with 
plaintiff,   the  ultimate  liability  of  defendants  would  have  been 
determined  by  their  finding  on  the  third  issue.     In  the  presence 
of  the  concurring  negligence  of  a  plaintiff  and  a  defendant,  it 
is  a  generally  accepted  doctrine,  and  well  settled  in  this  state, 
that  the  ultimate  liability  must  depend  upon  whether  the  de- 
fendant could,  at  the  time,  have  avoided  the  injury  by  the  ex- 
ercise of   reasonable  care  under  the    attendant    circumstances. 
Ray  V,  Railroad,  141  N.  C.  84,  53  S.  E.  622;  Reid  v,  Raikoad, 
140  N.  C.  146,  52  S.  E.  307;  Lassiter  v.  Railroad,  133  N,  C. 
244,  45  S.  E.  570;  Arrowood  v.  Railroad.  126  N.  C.  629.  36  S. 
E.  151 ;  Pickett  v.  Railroad,  117  N.  C.  616,  23  S.  E.  264,  30  L. 
R.  A.  257,  53  Am.  St.  Rep.  611. 
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During  the  trial  the  plaintiff,  over  defendant's  objection,  was 
permitted  to  offer  evidence  tending  to  shqw  that  the  defendant 
company  could  have  provided  a  safe  way  of  crossing  by  build- 
ing at  small  cost  an  overhead  bridge.     This  evidence  was  di- 
rected solely  to  the  first  issue,  and,  while  we  are  of  the  opinion 
that  neither  the  defendant  company  nor  its  codefendants  were 
under  the  duty  under  the  facts  of  this  case  to  erect  such  over- 
head walkway  or  bridge,  yet  as  we  have  concluded  that  the 
uncontradicted    testimony,   independent   of   this   evidence,    was 
plenary  of  the  defendant's  negligence,  and  his  honor,  upon  such 
other  testimony,  would  have  been   justified  in  instructing  the 
jury  to  answer  the  first  issue  against  the  defendants,  subject 
only  to  their  belief  in  the  credibility  of  the  witnesses,  we  cannot 
see  under  such  circumstances  that  the  admission  of  such  evi- 
dence was   reversible   error.     This   evidence  could  in   no   way 
have  influenced  the  finding  of  the  jury  to  the  second,  third,  or 
fourth  issues.    The  defendants,  at  the  trial,  offered  no  evidence 
at  all  and  no  evidence  in  any  way  to  relieve  the  inference  of  their 
negligence  to  be  drawn  from  the  other  evidence,  uncontradicted 
in  any  particular  by  them.    The  testimony  objected  to  suggested 
a  cause  of  damage  too  remote,  and  for  this  reason  we  cannot 
see  that  its  admission  prejudiced  the  defendants  with  a  jury  of 
the  intelligence  we  must  assume  our  juries  to  possess.     If  we 
felt  constrained  to  grant  a  new  trial  to  the  defendants  for  the 
admission   of  this  evidence,  we  would   feel  constrained  to  re- 
strict it  to  the  first  issue  only.     Bull  v.  Railroad,  149  N.  C.  427, 
63  S.  E.  126;  Reeves  v.  Railroad,  149  N.  C.  244,  62  S.  E.  1078; 
Spence  v.  Canal  Co.,  150  N.  C.  160,  63  S.  E.  729;  Gaither  v. 
Carpenter,  143  N.  C.  240,  55  S.  E.  625 ;  Smith  v.  Lumber  Co., 
142  N.  C.  26,  54  S.  E.  788,  5  L.  R.  A.  (N.  S.)  439;  Hosiery 
Co.  V,  Calton  Mills,  140  N.  C.  452,  53  S.  E.   140;  Cherry  v. 
Canal  Co.,   140  N.  C.  422,  53  S.  E.  138;  Jennings  v,  Hinton, 
128  N.  C.  214,  38  S.  E.  863 ;  Clark  v.  Moore,  126  N.  C.  1,  35  S. 
E.  125. 

As  we  have  reached  the  conclusion  that  no  reversible  error  was 
committed  in  the  Irial  of  this  action,  the  judgment  of  the  court 
is  affirmed. 
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(Supreme  Court  of  North  Carolina,  May  4,  1910.) 

[67  S.   E.   Rep.  1008.] 

Master  and  Servant — Injuries  to  Employee — Scope  of  Employ. 
ment.* — A  railroad  baggageman,  tending  to  local  freight  in  the  bag- 
gage car,  is  not  without  his  employment  in  stepping  into  the  express 
car  so  as  to  preclude  his  recovery  for  injuries  sustained  while  in 
that  car,  especially  where  it  was  part  of  his  duty  to  tend  to  any 
through  freight  which  was  placed  in  the  express  car,  and  where,  if 
he  had  stayed  in  the  baggage  car,  he  would  have  probably  been  more 
seriously  injured. 

Master  and  Servant — Collision  between  Trains — Presumptioii8.t— A 
head-on  collision  between  trains,  whereby  a  railroad  employee  was 
injured,  raises  a  presumption  of  negligence. 

Appeal   from   Superior  Court,  Moore  County;  Lyon,  Judge. 

Action  by  E.  X.  Duvall  against  the  Seaboard  Air  Line  Rail- 
way. From  a  judgment  for  plaintiff,  defendant  appeals.  Xo 
error. 

Walter  H.  Ncal,  U,  L,  Spcnce,  and  Bunvell  &  CansUr,  for 
appellant. 

H.  F,  Seazcell  and  Douglass  &  Lyon,  for  appellee. 

Clark,  C.  J.  The  plaintiff  was  baggagemaster  and  flagman 
on  the  defendant's  road.  This  action  was  brought  for  personal 
injuries  sustained  by  him  in  a  head-on  collision  near  Sanford  on 
a  through  train,  going  south.  The  exceptions  are  numerous,  but 
the  real  points  in  the  controversy  lie  within  a  small  compass. 
The  defendant  contends  that  under  the  federal  employer's  lia- 
bility act  the  plaintiff  is  not  entitled  to  recover,  for  three  rea- 
sons: (1)  That  at  the  time  of  the  injury  the  plaintiff  was  not 
an  employee  of  the  defendant;  (2)  that  he  was  not  injured  while 
in  interstate  commerce;  (3)  that  he  was  not  injured  as  the  result 

of  the  defendant's  negligence. 

^ — ■ ' 

♦For  the  authorities  in  this  series  on  the  question,  what  acts  of 
an  employee  are,  and  are  not,  within  the  scope  of  his  employment, 
see  Yazoo  &  M.  V.  R.  Co.  v,  Shelby  (Miss.),  34  R.  R.  R.  54,  57 
Am.  &  Eng.  R.  Cas.,  N.  S.,  54;  last  foot-note  of  Kunza  v.  Chicago  & 
N.  W.  Ry.  Co.  (Wis.),  33  R.  R.  R.  347,  56  Am.  &  Eng.  R.  Cas.,  N. 
S.,    347. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  plain- 
tiff's burden  of  proof  in  an  action  against  a  master  for  the  death  of 
or  injury  to  his  servant,  see  foot-note  of  Louisville  &  N.  R.  Co. 
V.  Caldwell  (Fla.),  33  R.  R.  R.  560,  56  Am.  &  Eng.  R.  Cas.,  N.  S.. 
560;  last  foot-note  of  Chamberlain  v.  Southern  Ry.  Co.  (Ala.),  34 
R.  R,  R.  655,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  655;  Christensen  r. 
Oregon  Short  Line  R.  Co.  (Utah),  34  R.  R.  R.  253,  57  Am.  &  Eng. 
R.  Cas.,  N.  S.,  253. 
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The  uncontroverted  facts  are  that  the  plaintiff  was  baggage- 
master  and  flagman,  and  was  so  employed  at  the  time  of  the 
injury;  he  carried  local  baggage  in  the  baggage  car  and 
through  baggage  in  the  express  car;  at  the  time  of  the 
accident  the  train  was  nearing  Sanford,  going  south,  at 
which  point  this  through  train  stopped,  and  where  through  bag- 
gage might  be  taken  on.  The  plaintiff  stepped  from  the  baggage 
car  into  the  express  car,  and  soon  thereafter  the  collision  oc- 
curred in  which  he  was  seriously  injured.  The  defendant  con- 
tends that  by  going  from  the  baggage  car  to  the  express  car 
the  plaintiff  ceased  to  be  an  employee,  and  was  not  engaged  in 
the  scope  of  his  employment.  But  the  fact  is  that  his  duties 
called  him  to  the  express  car  as  well  as  to  the  baggage  car ;  and, 
even  if  it  had  not,  the  fact  that  the  baggageman  stepped  into 
the  adjoining  express  car  for  a  moment  would  not  have  termi- 
nated his  employment,  or  put  him  out  of  the  scope  of  his  duties. 
There  is  no  evidence  that  being  in  the  express  car  in  any  wise 
enhanced  his  risk  or  contributed  to  his  injuries.  In  fact  the 
probabilities  are  that,  had  he  remained  in  the  baggage  car  he 
would  have  been  more  seriously  injured,  or  possibly  killed,  by 
the  trunks  falling  upon  him.  The  evidence  is  that  the  baggage 
car  was  more  seriously  damaged  than  the  express  car.  The 
plaintiff's  going  into  the  express  car  was  not  an  unlawful  act, 
and  under  the  circumstances  could  not  have  affected  his  em- 
ployment or  the  responsibility  of  the  company.  Besides,  his  duty 
lay  in  the  express  car,  as  well  as  in  the  baggage  car ;  for  in  the 
former  the  through  baggage,  which  was  part  of  his  charge,  was 
carried,  and  though  there  was  none  at  that  time,  he  might  pre- 
pare to  receive  such  at  Sanford.  As  to  negligence,  the  head-on 
collision  raised  a  presumption  of  negligence  (Marcom  v.  Rail- 
road, 126  N.  C.  200,  35  S.  E.  423,  and  cited  cases  in  the  An- 
notated Edition),  and  the  issue  of  the  negligence  was  found  by 
the  jury. 

After  full  consideration  of  all  the  exceptions,  we  have  been 
unable  to  find  any  error  prejudicial  to  the  defendant. 

No  error. 
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St.  Louis,  I.  M.  &  S.  Ry.  Co.  v,  Robinson. 

(Supreme   Court   of   Arkansas,   May   2,    1910.) 

[128  S.  W.  Rep.  60.] 

Master  and  Servant — Liability  for  Acts  of  Servant — Scope  of  Em- 
ployment.*— A  railroad  section  foreman  was  not  working  for  the 
company  on  Sunday  and  sent  men  not  in  the  company's  employ 
with  a  hand  car  for  water  for  the  foreman's  private  use  at  his  house. 
The  foreman  had  no  authority  to  employ  the  man  for  such  purpose 
and  had  no  authority  from  the  railroad  company  to  permit  buys 
to  ride  on  its  hand  cars,  nor  was  there  any  custom  of  the  company 
permitting  boys  to  so  ride,  nor  was  such  permission  within  the  ap- 
parent scope  of  the  foreman's  authority.  When  the  men  started 
the  hand  car,  a  boy  got  on  it  to  take  a  ride  and  fell  off,  sustaining 
injuries  resulting  in  his  death.  Held,  that  the  railroad  company  was 
not  liable. 

Appeal  from  Circuit  Court,  Chicot,  County;  H.  W.  Wella, 
Judge. 

Action  by  Crawford  Robinson  against  the  St.  Louis,  Iron 
Mountain  &  Southern  Railway  Company.  Judgment  for  plain- 
tiff, and  defendant  appeals.     Reversed  and  dismissed. 

W.  E.  Hemingway,  E.  B,  Kinsworthy,  E.  A,  Bolton,  and  Jas. 
H,  Stevenson,  for  appellant. 
B,  F.  Merritt,  for  appellee. 

Frauenthal,  J.  This  was  an  action  instituted  by  Crawford 
Robinson  against  the  St.  Louis,  Iron  Mountain  &  Southern 
Railway  Company  to  recover  damages  which  he  alleged  that 
he  sustained  by  reasgn  of  the  negligent  killing  of  his  son,  Joe 
Robinson,  who  was  a  minor.  The  appellant  maintains  a  station 
at  Macon  Lake,  a  point  upon  its  line  of  railroad,  at  which  one 
of  its  section  foremen  resided.  On  the  afternoon  of  Sunday, 
July  21,  1907,  this  section  foreman  requested  some  men  to  take 
the  hand  car  and  get  a  keg  of  water  for  him.  The  day  being 
Sunday,  the  section  foreman  was  not  engaged  during  the  entire 
day  in  performing  any  work  for  the  appellant.  The  hand  car 
was  situated  on  an  offset  or  spur  on  the  side  of  the  railroad 
track  and  had  been  locked  to  the  rails  and  not  used  during  the 

♦For  the  authorities  in  this  series  on  the  question  whether  the 
liability  of  a  master  for  the  acts  of  an  employee  depends  upon 
whether  they  were  committed  within  the  scope  of  his  employment, 
see  foot-note  of  McKain  v.  Baltimore  &  O.  R.  Co.  (W.  Va.).  32 
R.  R.  R.  542,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  542;  first  foot-note  of 
Hypes  V.  Southern  Ry.  Co.  (S.  Car.).  32  R.  R.  R.  145.  55  Am.  & 
Eng.  R.  Cas.,  N.  8.,  145;  first  foot-note  of  St.  Louis,  etc.,  Rv.  Co.  r. 
Lavendusky  (Ark.),  32  R.  R.  R.  97,  55  Am.  &  Eng.  R.  Cas.,  X.  S..  97. 
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entire  day  for  the  purposes  of  appellant.  The  men  got  the  hand 
car  and  placed  it  on  the  railroad  track  to  proceed  to  the  place 
where  the  water  was  located,  about  300  yards  from  the  station. 
A  number  of  boys  were  lingering  about  the  station.  Amongst 
them  was  Joe  Robinson,  who  was  12  years  old.  When  the*  men 
started  the  hand  car,  these  boys  got  on  it  for  the  purpose  of 
taking  a  ride.  There  is  a  sharp  conflict  in  the  testimony  as  to 
whether  or  not  the  section  foreman  permitted  these  boys  to  ride 
on  the  car ;  but  the  testimony  on  the  part  of  the  appellee  estab- 
lishes the  fact  that  he  permitted  them  to  do  so.  After  the  water 
was  secured  and  while  they  were  returning  to  the  station  upon 
the  hand  car,  the  boy,  Joe  Robinson,  fell  therefrom.  The  car 
ran  over  him,  and  he  was  so  seriously  injured  that  he  died  from 
the  effect  of  these  injuries  on  the  following  day.  There  is  a 
conflict  in  the  evidence  as  to  the  manner  in  which  the  injury  oc- 
curred. Some  witnesses  on  the  part  of  the  appellant  testified 
that  the  boy  jumped  from  the  car  just  as  it  neared  the  station 
and  had  slackened  its  speed,  and  that  after  jumping  from  the  car 
he  fell  under  its  wheels.  The  testimony  on  the  part  of  the  appellee, 
however,  establishes  the  fact  that  the  car  was  going  at  a  high 
rate  of  speed,  and  that  the  boy  fell  off  the  car  without  any  fault 
on  his  part.  The  uncontroverted  testimony,  however,  establishes 
the  fact  that  the  section  foreman  was  not  on  that  day  (which 
was  Sunday)  engaged  in  work  of  any  kind  for  appellant.  He 
sent  for  the  water  for  his  sole  private  use  at  his  house.  The 
men  whom  he  requested  to  go  after  the  water  were  not  in  ap- 
pellant's employ.  The  foreman  had  no  authority  to  employ 
these  men  for  this  purpose,  and  he  had  no  authority  from,  nor 
was  there  any  custom  of,  the  appellant  to  permit  boys  to  ride 
on  its  hand  cars.  The  procurement  of  the  water  was  not  for 
the  benefit  of  the  appellant  or  for  any  of  its  employees  while 
engaged  in  work  for  it,  but  was  solely  for  the  independent  pur- 
pose and  use  of  Williams,  the  section  foreman.  A  verdict  was 
returned  in  favor  of  appellee  for  $1,500,  and  from  the  judgment 
entered  thereon  the  railroad  company  has  prosecuted  this  ap- 
peal. 

We  do  not  think  that  it  is  necessary  to  set  out  the  instructions 
that  were  given  by  the  lower  court  or  which  were  refused,  and 
the  rulings  thereon  of  which  appellant  complains,  because  we 
are  of  the  opinion  that  under  the  uncontroverted  testimony  the 
appellant  was  not  liable  for  the  unfortunate  accident  which  re- 
sulted in  the  death  of  the  boy,  and  therefore  the  appellant  was 
entitled  to  the  peremptory  instruction  in  its  favor,  which  it 
asked. 

In  the  case  of  Railroad  Company  zk  Dial,  58  Ark.  318,  24  S. 
W.  500,  a  boy  15  years  old,  at  the  request  of  the  conductor  of 
a  freight  train,  mounted  one  of  the  box  cars  and  undertook  to 
throw  off  the  brake  in  the  car.     While  thus  engaged,  he  was  in- 
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jured  by  striking  his  head  against  an  iron  bridge  as  the  car  was 
moving  under  it.  In  that  case  it  was  held  that  the  railway  com- 
pany was  not  liable  on  account  of  the  permission  or  direction  of 
the  conductor  to  the  boy  to  go  upon  the  car,  because  the  con- 
ductor had  no  express  or  implied  authority  to  employ  the  boy 
or  to  direct  or  permit  him  to  go  upon  the  car.  In  that  case  it 
was  further  held  that  the  proof  showed  that  the  conductor  had 
no  power  to  employ  brakeman,  and  that  it  was  not  within  the 
scope  of  his  authority  or  employment  to  direct  boys  to  assist 
the  regularly  employed  brakeman  of  the  company,  or  to  direct 
them  to  go  upon  the  cars ;  and  that  the  company  could  not  be 
bound  and  thus  made  liable  for  the  act  of  the  conductor  in  so 
doing. 

In  the  case  of  Railway  Company  v.  Boiling,  59  Ark.  395,  27 
S.  W.  492,  a  child  of  tender  years  was  taken  on  a  hand  car  at 
the  direction  of  a  section  foreman  and  received  injuries  while 
riding  theieon.     At  the   time   of  the  injury,   the  section  crew 
who   were  propelling  the  car  were  not  engaged  in  any  work 
for   the  benefit  of   the  company,   but   were   bent   on  puqwses 
solely  their  own.     In  that  case  this  court  held  that  the  railway 
company  was  not  liable   for  any  injuries  which  the  child  re- 
ceived by  reason  of  any  negligence  on  the  part  of  the  section 
crew  in  charge  of  the  hand  car.     In  speaking  of  the  liability* 
of  the  railway  company  for  the  act  of  a  servant  done  without 
the  scope  of  his  authority  and  employment,  the  court,  quoting 
from  approved   authority,    says:      "The  true  rule  is  that  the 
master  is  only  responsible  so  long  as  the  servant  can  be  said  to 
be  doing  the  act,  in  the  doing  of  which  he  is  guilty  of  negligence 
in  the  course  of  his  employment  as  servant.     Thus,  it  will  be 
seen  that,  in  the  absence  of  express  orders  to  do  an  act,  in 
order  to  render  the  master  liable,  the  act  must  not  only  be  one 
that  pertains  to  the  business,  but  must  also  be  fairly  within  the 
scope  of  the  authority  conferred  by  the  employment." 

In  the  case  of  Sweeden  zk  Atkinson  Improvement  Co.,  125 
S.  W.  439,  a  child  was  invited  into  a  passenger  elevator  by  a 
servant  of  the  defendant  for  the  purpose  of  taking  her  for  a 
ride  and  was  injured  thereby.  It  was  held  in  that  case  that  this 
act  of  the  servant  was  not  in  the  line  of  his  employment  and 
was  unauthorized  by  the  master  and  was  for  the  purpose  of 
-carrying  out  the  independent  object  of  the  servant,  and  that 
the  defendant  was  not  liable  for  injuries  received  by  the  child 
through  the  negligence  of  the  servant.  In  that  case  we  said: 
^*It^  will  thus  be  seen  that  the  test  of  a  master's  liability  is  not 
whether  a  given  act  was  done  during  the  existence  of  the 
<>ervant*s  employment,  but  whether  it  was  done,  while  carrying 
out  the  object  and  purpose  of  the  master's  business;  for,  if  the 
act  was  done  without  authority  and  solely  for  purposes  exclu- 
sively the  servant's,  then  the  master  is  not  liable  during  such 
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time  that  such  acts  are  done.     During  such  time  he  steps  aside 
from  his  master's  business  and  his  employment." 

In  the  case  at  bar.  the  undisputed  evidence  shows  that  the 
section  foreman  during  the  entire  Sunday  upon  which  the  injury 
ocoirred  was  not  engaged  in  any  work  for  the  appellant.  In 
sending  after  the  water  he  was  carrying  out  an  object  that  was 
solely  his  own  and  exclusively  for  his  own  benefit.  He  was  not 
authorized  to  permit  boys  to  ride  on  the  hand  car,  and  it  was  not 
within  the  apparent  scope  of  his  authority  to  do  so;  and  it 
was  not  the  custom  of  the  company  to  allow  this  to  be  done. 
The  men  who  were  actually  propelling  the  car  at  the  time  of  the 
injury  were  not  in  the  employment  of  appellant;  and,  if  the 
injury  occurred  through  any  negligence  on  their  part,  the  appel- 
lant cannot  be  held  responsible  therefor.  Nor  can  the  appel- 
lant be  held  liable  for  the  act  of  the  section  foreman  in 
permitting  the  boy  to  ride  on  the  hand  car.  This  permission  was 
outside  the  scope  of  his  employment  and  authority;  it  was  con- 
nected with  an  act  that  was  done  for  the  exclusive  benefit  and 
purpose  of  the  section  foreman,  and  during  a  time  when  he  had 
stepped  aside  from  the  business  of  the  appellant  and  his  em- 
ployment. 

The  judgment  is  reversed,  and  the  cause  dismissed. 


Layne  v.  Chesapeake  &  O.  Ry.  Co. 

<Supreme  Court  of  Appeals  of  West  Virginia,  November  23,  1909. 

Rehearing   Denied   May   18,   1910.) 

[67  S.  E.  Rep.  1103.] 

.  Exceptions,  Bill  of— Time  for  Signing  and  Certification.— Bills  of 
■exception  may  be  signed,  certified  and  made  a  part  of  the  record 
of  a  trial,  at  any  time  within  30  days  after  the  adjournment  of  the 
term  at  which  the  judgment  in  the  action  was  rendered,  either  in  va- 
cation or  in  a  special  or  regular  subsequent  term  of  the  court,  oc- 
curring within  said  period  of  30  days. 

Exceptions,  Bill  of — ^Time  for  Signing  and  Certification — "In  Va- 
cation."— ^The  office  of  the  phrase  "in  vacation"  in  the  clause  of 
section  3979,  Code  1906,  authorizing  the  taking  of  bills  of  exception 
after  adjournment  of  the  term  at  which  judgment  is  rendered;  is 
to  empower  the  judge  to  sign,  certify  and  make  such  bills  parts  of  the 
record  in  vacation,  not  to  limit  or  cut  down  the  extension  of  time, 
impliedly  granted  for  that  purpose. 

Master   and   Servant — Injuries    to   Third   Persons — Special    police 
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Officers.* — A  special  officer,  appointed  by  the  Governor  for  police 
duty,  at  the  instance  of  a  railway  company,  under  the  authority 
conferred  upon  him  by  section  31,  c.  145, ,  of  the  Code,  is  prima 
facie  a  public  officer,  for  whose  act  the  company  procuring  his  ap- 
pointment and  paying  him  for  his  services,  directly  or  indirectly,  is 
not   liable. 

Master  and  Servant — Injuries  to  Third  Persons — Special  Polia 
Officers. — Such  a  special  officer  has  all  the  powers  and  privileges  of 

a  duly  elected  or  appointed  constable  in  the  counties  in  which  he 
files  the  oath  taken  by  him,  or  copies  thereof,  and  his  public  func- 
tions and  powers  are  therefore  mere  extensive  than  those  of  rail- 
way conductors,  who  are  conservators  of  the  peace  only  while  in 
charge  of  their  trains. 

Carriers — Injuries  to  Third  Persons — Special  Police  Officers— Dual 
Position.! — A  public  officer,  specially  employed  by  a  common  carrier 
to  perform  certain  duties  and  services  for  it,  is  a  servant  of  such 
carrier,  while  acting  within  the  scope  of  such  emplo3rment;  and,  if 
such  servant,  in  the  performance  of  such  duties,  wrongfully  inflict 
injury  upon  a  passenger  of  such  carrier,  the  master  is  liable  there- 
for, although  the  injurious  act,  so  done,  was  willful  and  malicious, 
and  prompted  by  motives  and  purposes  personal  to  the  servant, 
such  as  resentment  of  insults  or  punishment  for  other  wrongs  per- 
petrated upon   himself. 

Master  and  Servant — ^Injuries  to  Third  Persons — Action— Ques- 
tion for  Jury. — When  the  capacity  in  which  a  person,  occupying  the 
dual  position  of  public  officer  and  servant  of  a  carrier  of  passengers, 
acted  in  a  transaction  in  which  he  inflicts  wrong  and  injury  upon 
third  persons  is  uncertain  and  dependent  upon  conflicting  oral  tes- 
timony and  inconclusive  facts  and  circumstances,  the  question  is  one 
for   jury    determination. 

Carriers — Injuries  to  Passenger — Act  of  Employee. — If  the  injured 
party  is  a  passenger  of  such  carrier,  and  the  officer  acted,  in  the 
transaction  in  which  the  injury  was  suffered,  in  the  capacity  of 
servant  of  the  carrier,  the  question  of  liability  is  determined  by  the 
legal  principles  applicable  in  cases  of  injury  to  passengers  by  or- 
dinary servants  of  carriers. 

Carriers — Carriage  of  Passengers — Duty  to  Protect  from  Servants .♦ 
— A  carrier  of  passengers  is  under  an  absolute  contractual  duty  to 

*See  Texas  &  N.  O.  R.  Co.  v.  Parsons  (Tex.).  33  R.  R.  R.  376,  56 
Am.  &  Eng.  R.  Cas.,  N.  S.,  376  (evidence,  in  action  against  railroad 
for  shooting  trespasser,  showed  that  person  who  inflicted  the  injury 
was  acting  as  defendant's  watchman,  and  not  as  deputy  sheriff); 
foot-note  of  Higby  v.  Pennsylvania  R.  Co.  (Pa.),  13  R.  R.  R.  479,  36 
Am.  &  En;r.  R.  Cas.,  N.  S.,  479;  foot-note  of  Foster  r.  Grand  Rapids 
Ry.  Co.  (Mich.),  17  R.  R.  R.  512,  40  Am.  &  EnR.  R.  Cas..  N.  S.,  512; 
second  foot-note  of  Philadelphia,  etc.,  R.  Co.  v.  Green  (Md.),  34  R-  R- 
R.  414,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  414;  foot-note  of  Yazoo  &  M. 

tSee  note  on  following  page. 
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protect  them  from  willful  and  unlawful  injury  at  the  hands  of  its 
servants. 

Carriers — Carriage  of  Passengers — Injuries — Use  of  Excessive 
Force.* — Provocation  on  the  part  of  a  passenger,  such  as  interference 
with  the  servants  in  the  exercise  of  their  functions,  abusive  language, 
threats  and  assaults  upon  servants,  although  justifying  expulsion 
from  the  train  or  other  vehicle  of  carriage,  does  not  bar  recovery  for 
injury  inflicted  upon  him  by  the  exercise  of  more  force  than  is  ac- 
tually cr  apparently  necessary  to  repel  the  assault  or  prevent  other 
threatened  injury. 

Carriers — Carriage  of  Passengers — ^Termination  of  Relation — 
Alighting  from  Train.t — A  passenger  does  not  cease  to  be  such  by 
reason  of  his  alighting  from  a  railway  train  at  a  station,  other  than 
his  point  of  destination,  for  exercise  or  from  motives  of  curiosity  or 
to  engage  in  an  altercation  with  a  servant  of  the  company,  if  he  does 
not  leave  the  premises  of  the  carrier,  nor  the  train,  with  intention  not 
to  return  to  it  and  resume  his  journey. 

Appeal  and  Error — Harmless  Error — Exclusion  of  Evidence — Facts 
Otherwise  Established. — In  a  case  in  which  the  person,  inflicting  in- 
jrry  upon  a  passenger,  is  both  a  public  officer  and  a  servant  of  the 
carrier,  and  his  states  as  such  officer  has  been  established  by  one 
mode  of  appointment  or  election,  it  is  not  reversible  error  to  exclude 
evidence  of  appointment  cr  election  to  the  same  office,  or  an  office 
carrying  the  same  power  and  authority,  by  another  mode  of  conferr- 
ing title,  since  no  injury  or  prejudice  could  result  from  such  error. 

Carriers — Act  of  Servant — Injuries  to  Passenger — Actions — In- 
structions.— If  in  the  trial  of  such  a  case,  the  capacity  in  which  such 
person  acted  is  uncertain  and  dependent  upon  oral  testimony  and  in- 
conclusive facts  and  circumstances,  the  proper  inquiry  for  the  jury  is 
the  capacity  in  which  he  acted  in  the  particular  transaction  to  which 
the  infliction  of  the  injury  was  incident,  not  the  places  or  positions 
he  held  or  occupied  in  general  at  the  time,  and  instructions,  telling 
the  jury  to  find  for  the  defendant,  if  they  believe  the  actor  was,  at  the 
time  of  the  injury,  a  public  officer,  or  performing  the  duties  of  such 
officer,  and  that  the  defendant  is  not  responsible  for  his  acts  as  such 
officer,  are  calculated  to  becloud  the  issue  and  mislead  the  jury,  for 
which  reason,  the  trial  court  may  properly  reject  them. 

Carriers— Injuries    to    Passenger-^Actions — Instructions. — ^The  trial 


V.  P.  Co.  V.  Shelby  (Miss.),  34  R.  R.  R.  54,  57  Am.  &  Eng.  R.  Gas.,  N. 
S.,  54;  foot-note  of  Birminfifham,  etc.,  Co.  v.  Parker  (Ala.),  34  R.  R. 
R.  215,  57  Am.  &  Eng.  R.  Cas.,  215;  Arnold  7a  Atchison,  etc.,  Rv.  Co. 
(Kan.),  34  R.  R.  R.  438,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  438;  Philadel- 
phia, etc.,  R.  Co.  V.  Green  (Md.),  34  R.  R.  R.  414,  57  Am.  &  Eng.  R. 
Cas.,  N.  S.,  414. 

*See  note  on  preceding  page. 

tSce  first  foot-note  of  St.  Louis,  etc.,  Ry.  Co.  v.  Glossup  (Ark.),  32 
R.  R,  R.  204,  55  Am.  &  Enj?.  R.  Cas.,  N.  S.,  204;  first  foot-note  of  Gan- 
non V.  Chicago,  etc.,  Ry.  Co.  (Iowa),  31  R.  R.  R.  27,  54  Am.  &  Eng. 
R.  Cas.,  N.  S.,  27. 
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court  may  properly  reject  an  instruction,  in  such  a  case,  which  tells 
the  jury  they  should  find  for  the  defendant,  if  they  believe  the  actor 
was  the  servant  of  the  defendant,  and  that  the  injurious  act,  incident 
to  the  particular  transaction  in  which  he  was  engaged,  was  not  within 
the  scope  of  his  duty  as  such  servant. 

Carriers — Injuries  to  Passenger — Action — InstnictionSb— In  snch 
case,  an  instruction  which  tells  the  jury  the  defendant  is  not  respon- 
sible for  the  infliction  of  death  on  a  passenger,  if  they  find  from  the 
evidence  that  the  assault  was  committed  by  the  actor  when  he  was 
acting  for  himself  and  his  own  master,  is  calculated  to  mislead  the 
jury,  and  the  trial  court  may  properly  refuse  it. 

Carriers — Injuries  to  Passenger — ^Action — Instructions.— The  trial 
court  may  properly  refuse,  in  such  case,  instructions  telling  the  jury 
that,  if  the  passenger  left  the  defendant's  train  for  the  purpose  of  en- 
gaging in  a  quarrel  or  altercation  with  the  servant  or  officer  by  whom 
he  was  killed,  the  carrier  is  not  liable. 

Trial — Request  to  Charge — Assumption  of  Fact — The  trial  court 
may  properly  reject  an  instruction  which  assumes  the  existence  of  a 
thing  which  the  evidence  makes  an  open  question  for  the  jury. 

Witnesses — Cross-Examination — Discretion  of  Court. — The  trial 
court  has  discretion  to  refuse  to  permit  the  elicitation  of  evidence  on 
the  cross-examination  of  a  witness  that  ought  to  be  introduced  by 
calling  the  witness  to  testify  on  behalf  of  the  party  seeking  such  evi- 
dence. 

Witnesses — ^Appeal  and  Error — Leading  Questions — Discretion  of 
Court. — The  trial  court  has  discretion  to  premit  the  asking  of  a  lead- 
ing question,  when  there  is  a  basis  for  such  action  in  evasiveness  or 
reluctancy  on  the  part  of  a  witness,  and  a  new  trial  will  not  be 
granted  for  allowing  such  question  to  be  propounded,  when  it  dpes 
not  appear  that  the  discretionary  power  has  been  abused  to  the  injury 
of  the  party  complaining. 

(Syllabus  by  the   Court.) 

Error  to  Circuit  Court,  Kanawha  County. 

Action  by  J.  C.  Layne,  administrator  of  the  estate  of  Robert 
A.  Layne,  deceased,  against  the  Chesapeake  &  Ohio  Railway 
Company.  Judgment  for  plaintiff,  and  defendant  brings  error. 
Affirmed. 

SimmSy  Enslozi/,  Fitspatrick  &  Baker,  for  plaintiff  in    error. 
A,  M,  Belcher,  H.  O,  Middleton,  and  Charles  Curry,  for  de- 
fendant in  error. 

PoFFENBARGER,  J.  J.  C.  Layne,  administrator  of  the  estate 
of  Robt.  A.  Layne,  deceased,  recovered  a  judgment  against  the 
Chesapeake  &  Ohio  Railway  Company,  in  the  circuit  court  of 
Kanawha  county,  for  the  sum  of  $8,000;  the  declaration  being 
predicated  on  the  wrongful  death  oip  the  deceased,  caused  by  the 
defendant. 
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The  bills  of  exception  having  been  taken  within  30  days  after 
the  adjournment  of  the  term  at  which  the  judgment  was  ren- 
dered, pursuant  to  an  order  allowing  the  statutory  period  for 
obtaining  the  same,  but,  at  special  terms  subsequently  held 
within  said  period,  and  not  in  the  actual  vacation  of  the  court, 
a  motion  to  dismiss  for  want  of  bills  of  exception,  making  the 
evidence  a  part  of  the  record,  raises  an  inquiry  as  to  whether  the 
instructions  and  evidence,  rulings  on  which  are  the  principal 
subjects  of  complaint,  are  parts  of  the  record.  As  to  whether 
the  latter  clause  of  section  3979,  Code  1906,  allowing  time  for 
making  up,  signing  and  certifying  bills  of  exception,  after  ad- 
journment of  the  term,  requires  these  things  to  be  done  in  va- 
cation as  well  as  within  30  days,  in  strict  compliance  with  the 
letter  thereof,  or  within  the  period  of  30  days,  let  it  be  within 
a  vacation  or  not,  has  never  been  decided  by  this  court. 

The  clause  has  been  interpreted  in  respect  to  the  lapse  of 
time.  Bills  of  exception  must  be  taken  within  the  period  of  30 
days,  and  cannot  legally  be  taken  later.  Crowe  v.  Charlestown, 
62  W.  Va.  91,  57  S.  E:  330;  Jordan  v,  Jordan,  48  W.  Va.  600, 
37  S.  E.  556 ;  Jones  v.  Harmer,  60  W.  Va.  479,  55  S.  E.  657 ; 
Wells  V.  Smith,  49  W.  Va.  79,  38  S.  E.  547;  Bank  ^^  Wetzel, 
58  W.  Va.  1,  50  S.  E.  886,  70  L.  R.  A.  305.  Practically  all 
other  decisions  of  this  court,  relating  to  the  sufficiency  of  bills 
of  exception,  involve  questions  other  than  the  application  of 
the  statute  or  its  interpretation.  In  requiring  obedience  to  the 
time  limit,  we  do  not  construe  it.  Being  perfectly  plain  and 
unequivocal  as  to  that,  it  is  not  susceptible  of  construction. 
We  merely  enforce  it.  It  is  said  we  have  applied  the  rule  of 
strict  construction  to  it,  but  we  find  no  evidence  of  this  in  any 
of  the  decisions.  It  is  a*  remedial  statute  and  falls  under  the 
liberal  rule  of  construction,  giving  effect  to  the  spirit,  intent  and 
purpose  more  than  to  the  letter.  We  have  said  the  Legislature 
intended  by  it  to  extend  the  time  for  the  allowance  of  bills  of 
exception.  That  is  its  purport.  In  saying  this,  we  have  not 
gone  beyond  its  terms,  and  hence  have  not  construed  it.  The 
observation  expresses  the  impression  produced  by  the  mere 
reading  thereof.  Extension  of  time  is  the  substance  of  it.  It 
contemplates  nothing  else.     That  is  its  main  object.     Was  the 

;hrase  "in  vacation"  intended  as  a  limit  upon  the  time  granted  ? 
*his  depends  partly  on  the  sense  in  which  it  was  used.  No  trial 
court  holds  more  than  three  or  four  regular  terms  a  year.  The 
commencements  of  terms  are  fixed  so  as  to  apportion 'the  work 
of  the  year  by  periods,  according  to  time  and  accumulation  of 
business.  In  most  if  not  all,  of  the  circuits,  the  time,  interven- 
ing between  terms  in  one  county,  is  presumptively  occupied  by 
a  term  or  terms  in  one  or  more  other  counties.  The  time 
elapsing  between  the  commencements  of  regular  terms  in  each 
county  runs  from  three  to  four  months.     Interventions  of  terms 
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in  other  counties  of  the  circuit  is  projected  upon  the  theory  of 
the  completion  of  the  business  of  a  term  in  much  less  than  that 
time.  In  some  of  the  counties,  it  requires  only  a  couple  of 
weeks,  and  perhaps  not  more  than  a  month  in  most  of  them. 
Special  terms  are  authorized  by  the  statute,  but  not  fixed.  They 
have  no  actuality  in  law.  They  are  authorized,  but  not  create:!. 
Looking  to  the  fixed  terms  of  court  and  the  usual,  ordinary, 
regular  procedure,  the  Legislature  perceived  that  ordinarily  an 
extension  of  time  would  be  in  such  a  vacation,  and  the  neces- 
sity of  enabling  the  judge  to  do  things  in  vacation,  which,  with- 
out legislative  authority,  he  could  not  do.  In  respect  to  form, 
the  clause  is  merely  an  enabling  statute.  Though  extension  of 
time  is  its  prime  object,  there  are  no  express  or  formal  words 
of  extension.  The  extension  is  really  effected  by  necessary 
implication.  Having  decided  to  extend  the  time,  the  Legislature, 
without  saying  it  should  be  extended,  proceeded  to  confer  upon 
the  judges  power  to  do  acts  in  vacation  which  the  common  law 
does  not  authorize,  and  prescribe  the  method  of  doing  them. 
Hence  it  is  obvious  that  the  real  purpose  of  inserting  the  phrase 
"in  vacation"  was  not  to  limit  or  curtail  the  extension,  but  to 
make  clear  the  intent  to  confer  authority  to  act  in  vacation 
within  the  30  days  as  well  as  in  term.  That  this  incidental  thing, 
this  means  to  an  end,  was  uppermost  in  the  mind  of  the 
draughtsman,  when  he  wrote  the  clause,  is  suggested  by  later 
expressions  in  it,  saying  "any  such  exception  so  made  in  vaca- 
tion shall  be  part  of  the  record  and  have  the  same  effect  as  if 
made  in  term  time."  Observe  here  the  absence  of  words,  lim- 
iting this  reference  to  the  preceding  term.  The  language  is 
indefinite,  general,  applicable  to  any  term,  showing  the  writer 
was  dealing  with  the  distinction  between  the  judge's  powers  in 
term  and  lack  thereof  in  vacation,  and  removing,  or  relie\nng 
from,  the  latter,  so  the  allowance  of  time,  impliedly  made,  could 
become  available. 

Pursuing  the  inquiry-  further  we  note  the  lack  of  any  direct 
or  express  terms,  saying  the  time  allowed  shall  be  shortened 
by  the  occurrence  of  a  term  before  the  expiration  of  30  days. 
Failure  to  mention,  or  provide  for,  this  contingency  may  be 
used  as  an  argument  in  contention  for  the  view  that  there  was 
intent  to  allow  it  to  shorten  the  time  granted,  but  it  is  certainly 
not  conclusive.  Nor  is  the  form  of  expression  in  which  authority 
to  sign  bills  of  exception  is  conferred,  saying  the  court  may,  in 
vacation,  within  30  days.  All  the  way  through,  the  clause  is 
silent  as  to  what  shall  result  in  the  event  of  cessation  of  the 
vacation  before  the  expiration  of  30  days.  The  express  terms 
merely  confer  power  to  act  in  vacation.  They  go  not  a  step 
further.  They  assume  the  existence  of  a  30-day  vacation,  and 
ordinarily  there  is  one.  No  other  situation  was  contemplated, 
provided  for,  or  within  the  terms  of  the  clause.     No  statutory 
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authority  to  act  in  term  time  was  needed.  There  was  common- 
law  authority.  The  intention  to  allow  30  days  cannot  be  doubted, 
though  it  is  not  formally  expressed.  It  is  necessarily  implied, 
if  the  vacation  lasts  that  long.  Why  should  it  have  been  given 
under  some  circumstances,  and  not  under  others,  for  the  busi- 
ness of  some  terms,  and  not  for  others,  for  terms  followed  by 
long  vacations  only,  and  not  terms  followed  by  short  ones,  or 
practically  none  at  all.  Nobody  can  assign  a  substantial,  or  even 
plausible,  reason  for  such  discrimination.  All  that  can  be  said 
in  support  of  justification  of  the  allowance  in  the  one  case  ap- 
plies with  equal,  if  not,  indeed,  greater,  force  in  the  others. 
Allowance  of  30  days,  after  the  expiration  of  terms  for  bills 
of  exception,  being  the  primary  purpose  of  the  clause,  though 
not  formally  expressed,  and  a  highly  important,  indeed,  indis- 
pensable, function  for  the  phrase  **in  vacation"  other  than  that 
of  cutting  down  or  limiting  the  period,  contingently  or  other- 
wise, being  perceived,  we  think  the  rules  of  construction  neither 
require  us  to  give  this  phrase  any  other  or  further  operation  or 
effect,  nor  would  justify  us  in  doing  so.  The  implied  grant  of 
30  days*  time  is  just  as  good  and  effectual  as  if  it  were  an  ex- 
press grant.  State  v.  Harden,  62  W.  Va.  313,  315,  351,  58  S. 
E.  715,  60  S.  E.  394;  Delaplane  v,  Crenshaw,  15  Grat.  457; 
Postmaster  Gen.  v.  Early,  12  Wheat.  136,  6  L.  Ed. '577.  Carry- 
ing the  extension  into  a  succeeding  term  is  justified  by  the  plain 
manifestation  of  legislative  policy  to  allow  a  certain  period  of 
time  for  the  doing  of  a  certain  thing.  There  was  a  grant  of 
time.  It  was  not  an  express  grant.  It  is  not  expressly  limited 
otherwise  than  to  30  days.  That  limit  is  the  only  expression 
indicating  the  legislative  will  as  to  the  extent  of  the  time  al- 
lowed. The  use  of  the  phrase,  "in  vacation,"  in  connection  with 
it,  though  necessary  in  one  sense,  is  merely  accidental  in  so  far 
as  it  may  seem  to  import  intent  to  reduce  the  time,  on  the  oc- 
currence of  a  subsequent  term  within  the  30  days.  The  terms 
used  necessarily  carry  the  intent  to  grant  30  days,  but  do  not 
necessarily  import  intention  to  cut  it  down.  Some  words  used 
could  be  regarded  as  indicating  intention  to  reduce  the  period, 
but  need  not  be.  They  are  used  for  another  clear,  distinct,  and 
indispensable  purpose,  and  that  satisfies  the  rule  of  construction, 
requiring  the  court  to  give  effect  to  all  parts  of  the  clause.  We 
are  not  bound  to  give  it  any  further  effect.  Words  not  ex- 
pressed are  never  read  into  a  statute  unless  they  are  in  some 
sense  necessarily  implied.  White  v,  Bailey,  65  VV.  Va.  573,  64 
S.  E.  1019;  United  States  v.  Fisher,  2  Cranch,  358,  2  L.  Ed. 
304;  Jackson  v.  Lewis,  17  Johns.  (N.  Y.)  475;  Turnpike  Co.  v. 
People,  9  Barb.  (N.  Y.)  161;  Morgan  v.  Railroad  Co.,  96  U. 
S.  716,  24  L.  Ed.  743.  Our  attention  has  been  directed  to  the 
case  of  Hoover  v.  Saunders,  104  Va.  783,  52  S.  E.  657,  holding 
that  the  occurrence  of  a  regular  term  before  the  expiration  of 
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the  30-day  period  shortens  the  time;  but  we  are  not  satisfied 
with  the  process  of  reasoning  adopted  by  the  Virginia  court. 
As  a  comparison  of  this  opinion  with  the  one  delivered  in  that 
case  will  disclose  the  differences  between  views,  respecting  the 
meaning  of  terms  and  application  of  the  rules  of  construction,, 
time  and  labor  need  not  be  spent  in  pointing  them  out  here. 

Layne  came  to  his  death  by  a  gunshot  wound,  inflicted  by 
John  L.  Howery,  a  special  officer,  appointed  and  commissioned 
by  the  Governor  of  the  state,  employed,  paid  and  detailed  by 
the  Baldwin  Detective  Agency  for  services  on  the  defendant's 
road.  In  general,  the  circumstances  of  the  shooting  were  as 
follows :  Layne  and  two  of  his  brothers  were  passengers  on  one 
of  the  defendant's  east-bound  trains,  on  December  23,  1905,  hav- 
ing boarded  it  at  Charleston.  The  decedent's  destination  was 
Coalburg,  that  of  one  of  his  brothers,  Maiden,  an  intermediate 
station.  Owing  to  the  crowded  condition  of  the  train,  the  latter 
had  had  only  standing  room  in  the  chair  car,  the  last  one  of 
the  train,  while  the  former  occupied  a  seat  in  another  car.  When 
the  train  stopped  at  Maiden,  the  chair  car  occupant  alighted  and 
started  away  without  having  paid  his  chair  car  fare.  The  train 
porter  demanded  the  fare,  telling  Layne  he  would  pay  it  either 
to  him  or  Howery,  who  was  in  a  forward  car,  and.  at  the  same 
time,  called  Howery.  That  officer  responded  to  the  call,  but  was 
informed,  when  he  arrived,  the  fare  had  then  been  paid,  and  the 
trouble  was  all  over.  Immediately  afterward,  the  decedent  came 
up,  and  an  altercation  occurred  between  him  and  Howery, 
which  culminated  in  the  fatal  shooting.  There  is  much  contra- 
dictory evidence  as  to  how  it  began,  who  provoked  it,  whether 
the  shooting  was  excusable  or  justifiable,  and  nearly  all  the  de- 
tails. As  the  issues  raised  by  it  were  all  questions  of  fact^ 
proper  for  jury  determination  only,  and  are  not  materially  in- 
volved in  the  inquiry,  allowed  by  law  to  us,  as  to  liability  of 
the  defendant,  time,  labor  and  space  will  not  be  consumed  here 
in  detailing  it.  It  suffices  to  say  there  is  ample  evidence  to  sus- 
tain the  finding  of  inexcusable  or  wrongful  shooting,  though 
it  is  denied  and  contradicted;  but  liability  of  the  railway  com- 
pany does  not  necessarily  follow.  To  establish  that,  other  ele- 
ments must  be  added. 

Excluding,  for  the  present,  the  relation  of  passenger  and  car- 
rier, Howery  was  prima  facie  a  public  officer  for  whose  wrong- 
ful acts  the  company  was  not  liable.  McKain  v.  B.  &  O.  R. 
R.  Co.,  65  W.  Va.  233,  64  S.  E.  18;  Healey  v.  Lothrop,  171 
Mass.  263,  50  S.  E.  540 ;  Tucker  v.  Railway  Co.,  69  N.  J.  Law, 
19,  54  Atl.  557 ;  Cordner  v.  Railway  Co.,  72  N.  H.  413,  57  AtL 
234;  Foster  v.  Railway  Co.,  140  Mich.  689,  104  N.  W.' 380; 
Tyson  v.  Bauland  Co.,  186  N.  Y.  397,  79  N.  E.  3,  9  L,  R.  A. 
(N.  S.)  267;  Smith  v.  Railway  Co.,  L.  R.  5  C.  P.  640.  Never- 
theless, if  he  was  engaged  in  some  sort  of  service  for  the  cor- 
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poration,  and  did  a  wrongful  act  in  the  course  of  such  service, 
and  within  the  scope  of  his  employment,  or  by  express  direction 
of  his  employer,  the  latter  is  liable.  See  authorities  just  cited, 
and  Deck  v.  Bait.  &  O.  R.  R.  Co.,  100  Md.  168,  59  Atl.  650, 
108  Am.  St.  Rep.  399;  Brill  v,  Eddy,  115  Mo.  596,  22  S.  W. 
488;  Dickson  v.  Waldron,  135  Ind.  507,  34  N.  E.  506,  35  N.  E. 
1,  24  L.  R.  A.  483,  41  Am.  St.  Rep.  440;  Sharp  v,  Erie  Ry.  Co., 
184  N.  Y.  100,  76  N.  E.  923 ;  Thomas  v.  Railway  Co.,  14  Ont. 
L.  Rep.  55.  When  there  is  no  controversy  as  to  the  relation 
the  officer  bears  to  the  defendant,  respecting  the  wrongful  act, 
the  question  of  liability  is  clearly  one  of  law  for  the  court. 
Healey  z\  Lothrop  and  Tyson  v.  Bauland  Co.,  cited.  But  there 
is  frequently  contradictory  evidence  as  to  employment,  the 
nature  and  extent  of  the  service,  and  other  matters,  per- 
taining to  the  authority  or  lack  of  authority  in  the  officer  to  act 
on  behalf  of  the  defendant,  and,  in  all  such  cases,  the  jury  must 
determine  whether  there  is  liability  or  not.  Sharp  v.  Erie  Ry. 
Co.,  cited;  Deck  v.  Railway  Co.,  cited.  The  defendant  is  not 
liable  merely  because  it  procured  the  appointment  of  the  officer 
or  pays  his  salary  or  does  both.  Tyson  v.  Bauland  Co.,  cited ; 
Tolchester,  etc.,  Co.  v.  Steinmeier,  72  Md.  313,  20  Atl.  188,  8 
L.  R.  A.  846;  Foster  v.  Railway  Co.,  cited.  From  these  proposi- 
tions, it  resuhs,  as  a  necessary  sequence,  that  the  plaintiff  has 
the  burden  of  showing  express  or  implied  authority  in  the  officer 
to  perform  the  injurious  act  for  and  on  behalf  of  the  defendant. 
As  such  authority  may  be  express,  as  by  request  or  direction, 
or  implied,  as  by  employment  of  the  officer  and  inclusion  of  the 
act,  of  which  the  killing  was  an  incident,  within  the  scope  of 
the  service  to  be  rendered,  it  is  sometimes  necessary  to  seek 
it  in  a  mass  of  contradictory  oral  evidence  and  inconchisive, 
but  relevant,  circumstances.  These  are  general  principles  of  the 
doctrine  of  respondeat  superior,  not  materially  altered  or  varied 
by  the  fact  that  the  servant  is  also  a  public  officer.  This  ad- 
ditional circumstance  simply  raises  a  question  as  to  the  capacity 
in  which  the  party,  holding  the  two  positions  at  the  same  time, 
acted,  and  often  forms  the  basis  of  an  hypothesis  for  jury  con- 
sideration which  would  not  otherwise  exist. 

But  the  peculiar  relations  subsisting  among  the  parties,  the 
decedent,  the  defendant  and  the  officer,  raise  an  inquiry  as  to 
the  applicability  of  other  principles.  The  decedent  was  a  pas- 
senger on  the  defendant's  train,  if  he  did  not  lose  his  status  as 
such  by  unnecessarily  getting  off  at  Maiden,  and  Howery  was 
a  servant  of  the  railway  company,  charged  with  duties  respect- 
ing that  train.  The  passenger's  life,  limbs,  soundness  of  body 
and  peace  of  mind  are  priceless  to  him.  The  safety  of  these  he 
intrusts  to  the  carrier,  for  the  time  being,  at  the  invitation  of  the 
latter  and  for  compensation,  deemed  adequate  for  reasonable 
provision  therefor.     Hence,  the  carrier  is  under  a  special  duty 
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negatively  to  abstain  from  all  negligent  or  wrongful  acts,  in- 
jurious or  dangerous  to  the  passenger,  and  positively  or  affirma- 
tively to  do  what  is  reasonably  necessary  to  protect  him  from  in- 
jury, and  the  care  and  diligence  to  be  observed  is  accentuated 
and  emphasized  by  the  immeasurable  value  of  the  thing  com- 
mitted or  intrusted  to  the  carrier.  Loss  of  life,  limbs,  health 
and  mental  peace  cannot  be  compensated  in  the  true  sense  of 
the  term,  and  the  duty  of  a  bailee  or  employee  is  always  height- 
ened by  the  value  of  the  thing  committed  to  his  custody  or  sub- 
jected to  his  action.  To  say  a  very  high  degree  of  care,  on  the 
part  of  a  carrier,  for  the  safety  of  passengers,  is  required,  there- 
fore, accords  fully  with  legal  principles,  well  settled  and  opera- 
tive throughdut  a  vast  portion  of  the  great  domain  of  our  ju- 
risprudence. Generally,  the  courts  say  the  carrier  must  exercise 
that  great  degree  of  care,  prudence  and  foresight  which  a  pru- 
dent man  engaged  in  the  business,  as  usually  conducted,  would 
employ;  that  is.  such  as  is  reasonably  practicable,  but  not  such 
as  is  barely  possible.  6  Cyc.  592.  This  general  principle  covers 
many  instances  of  duty,  such  as  the  fitness  or  suitability  of  the 
means,  of  conveyance,  competency  of  servants,  and  precautions 
against  injury  by  fellow  passengers  and  strangers.  In  none  of 
these  cases  is  the  contract  one  of  guaranty.  It  does  not  cover 
inevitable  accident  or  that  which  caimot  be  foreseen  and  pre- 
vented by  reasonable  prudence  and  diligence.  Extraordinary 
and  practically  inconceivable  occurrences  are  not  within  the  con- 
templation of  the  parties  in  the  making  of  the  contract,  where- 
fore injury  from  them  imposes  no  liability.  Viewing  the  dut}' 
of  the  carrier  as  having  been  imposed  by  law,  we  call  the  cases 
arising  under  this  principle  negligence  cases,  but,  in  the  broader 
and  perhaps  truer  sense,  they  involve  contractual  rights  and 
duties,  and  present  nothing  more  than  questions  as  to  what  the 
contracts  were  and  whether  they  were  broken.  However  this 
may  be,  the  carrier  undoubtedly  owes  to  the  passenger  many  con- 
tractual duties,  nonperformance  of  which  is  not  excused  by  dil- 
igence and  good  faith,  and  in  respect  to  which  liability  follows 
failure  as  certainly  and  inevitably  as  a  right  of  recovery  arises 
on  the  nonpayment  of  a  debt.  Is  the  right  of  a  passenger  to 
immunity  from  intentional  injury  at  the  hands  of  the  servants 
of  the  carrier  within  this  principle?    It  seems  so. 

"The  carrier,  like  any  other  master  carrying  on  his  business 
by  means  of  the  employment  of  servants,  is  liable  for  the  in- 
juries resulting  from  the  incompetency,  negligence,  or  wrongful 
acts  of  his  servants,  irrespective  of  whether  he  has  used  due 
care  in  the  employment  of  such  servants,  or  whether  the  act  is 
contrary  to  the  master's  orders,  even  though  it  be  willful  or 
malicious."  6  Cyc.  598.  "The  duty  of  the  carrier  to  protect  the 
passenger  must  be  discharged  by  means  of  his  servants  en- 
gaged in  carrying  out  the  transportation  contracted  for.    There- 
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fore,  if  any  servant  of  the  carrier,  while  thus  engaged,  assault 
a  passenger  or  otherwise  infringe  the  right  of  protection  to  which 
he  is  entitled,  the  carrier  is  Uable,  irrespective  of  whether  the 
servant  in  the  thing  done  was  acting  for  his  master  or  for  his 
own  purposes."  6  Cyc.  600.  "It  has  been  frequently  held 
that  a  carrier  of  passengers  is  liable  for  the  tortious  acts  of  its 
servants,  even  though  willful  or  malicious,  if  done  within  the 
scope  of  their  employment,  this  being  the  generally  accepted 
doctrine  upon  this  question  wherever  the  relation  of  principal 
and  agent  or  master  and  servant  exists,  and  not  being  peculiar 
to  carriers  of  passengers.  And  many  of  the  latest  and  best- 
considered  cases  would  seem  to  go  further,  recognizing  a  dis- 
tinct rule  as  applicable  to  carriers  of  passengers,  and  holding 
them  liable  for  the  willful  and  malicious  acts  of  their  servants 
or  agents  resulting  in  injuries  to  passengers,  whether  done  in 
the  time  of  their  employment,  or  service,  or  not,  if  done  during 
the  course  of  the  discharge  of  their  duty  to  their  employers 
which  relates  to  the  passengers.  The  ground  upon  which  the 
cases  which  recognize  this  doctrine  proceed  is  that  the  carrier, 
as  part  of  its  contract  of  carriage,  is  bound  to  protect  the  pas- 
senger from  all  tortious  acts  of  its  servants,  and  that  for  a 
breach  of  this  contract,  however  occasioned,  a  passenger  may  re- 
cover." 5  A.  &  E.  Enc.  L.  541-543.  This  makes  the  liability 
rest,  not  upon  instigation,  encouragement,  or  express  or  im- 
plied authorization  of  the  master,  but  upon. the  breach  of  the  car- 
rier's obligation,  and  the  inquiry  is,  not  whether  the  bcrvant  acted 
as  the  carrier's  agent  in  inflicting  the  injury,  but  whether  the 
master  has  broken  his  contract  for  the  safe  carriage  of  the  pas- 
senger. This  is  the  certain  import  of  the  decisions  of  this  court. 
Ricketts  v,  Ches.  &  O.  Ry.  Co.,  33  W.  Va.  433,  10  S.  E.  801,  7 
L.  R.  A.  354,  25  Am.  St.  Rep.  901 ;  Gillingham  v.  Ohio  River 
R.  R.  Co.,  35  W.  Va.  588,  14  S.  E.  243,  14  L.  R  A.  798,  29  Am. 
St.  Rep.  827. 

While  the  contract  of  carriage  thus  imposes  a  heavy  responsi- 
bility upon  the  carrier,  and  reduces  its  defense  to  a  narrow 
compass,  when  the  action  is  for  personal  injuries  inflicted  by 
its  servant,  it  is  readily  apparent  and  obvious  that  the  passenger 
owes  some  duties  to  the  carrier,  which  he  cannot  be  allowed  to 
omit.  In  contract  law  the  antecedent  failure  on  the  part  of  one 
of  the  parties  to  perform  what  it  is  incumbent  upon  him  to  do, 
ordinarily  justifies  the  other  in  refusing  to  perform  his  part. 
The  doctrine  of  estoppel  often  forbids  recovery  by  the  plaintiff. 
In  the  law  of  negligence,  the  contributory  negligence  of  the 
plaintiff  bars  recovery.  On  these  principles  or  some  of  them, 
the  courts,  in  a  few  instances,  have  refused  to  allow  recovery 
for  personal  injury  wrought  by  the  servants  of  the  company,  be- 
cause it  appeared  the  plaintiff  had  provoked  the  assault  upon 
himself  by  attacking  the  servant,  indulgence  in  vulgar  and  pro- 
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fane  language  or  other  misconduct.  These  decisions  do  not,  as 
a  rule,  attempt  to  specify  any  particular  legal  principle  as  constitu- 
ting the  basis  of  their  ruhngs.  However,  they  seem  to  treat  the 
contract  of  carriage  as  having  been  broken  by  the  conduct  of  the 
plaintiff,  and  the  subsequent  transactions  between  him  and  the 
servants  as  being  purely  personal  to  them  and  wholly  outside  of 
the  contract  of  carriage.  Thus,  in  Scott  v.  Railroad  Co.,  53 
Hun  (N.  Y.)  414,  6  N.  Y.  Supp.  382,  it  was  held  error  to  re- 
fuse to  charge  the  jury  that  if  they  believed  the  plaintiff  had 
commenced  the  altercation  between  himself  and  the  driver  of  a 
car,  and,  in  the  course  of  it,  addressed  indecent  and  insulting 
language  to  the  latter,  such  as  was  calculated  or  likely  to  produce 
the  assault,  the  verdict  must  be  for  the  defendant.  The  court 
said  the  carrier  must  be  responsible  even  for  the  willful  act  of 
the  employees  which  resulted  in  a  trespass  against  the  passenger,, 
but  that  the  rule  was  not  applicable  when  the  trespass  was 
brought  about  by  the  improper  behavior  of  the  passenger;  and 
again  that :  "The  carrier  is  bound  to  protect  the  passenger  and 
the  passenger,  in  order  to  entitle  himself  to  such  protection,  is 
bound  to  behave  himself  in  a  decent  and  orderly  manner." 

In  Harrison  v.  Fink  (C.  C.)  42  Fed.  787,  ttie  court  said: 
"A  passenger  cannot  claim  damages  on  account  of  the  conductor 
drawing  a  pistol  on  him,  and  speaking  of  him  as  a  coward  to 
the  other  passengers,  if  the  conductor's  conduct  was  provoked 
and  caused  by  the  acts  of  the  passenger."  In  Little  Miami  R. 
R.  Co.  V,  Wetmore,  19  Ohio  St.  110,  2  Am.  Rep.  373,  the  court 
held  the  carrier  not  liable  for  the  striking  of  a  passenger  by  a 
baggagemaster  under  provocation,  the  use  of  threatening  and 
abusive  language.  In  these  cases,  or  some  of  them,  it  is  said 
the  act  of  the  servant  was  not  within  the  scope  of  his  authority 
or  employment,  wherefore  there  was  no  liability  upon  the  car- 
rier, but  this  reasoning  does  not  extend  to,  nor  take  notice  of, 
the  obligation  resting -upon  the  carrier  to  protect  the  passenger 
from  harm.  It  contracts  to  carry  the  passenger  safely  to  his 
destination.  It  does  not  do  so. '  One  of  its  own  servants  injures 
him,  and  he  is  denied  recovery  because  he  is  guilty  of  miscon- 
duct. His  assault  upon,  or  abuse  of,  the  servant  may  obviously 
excuse  the  carrier  from  performance  of  his  contract  It  may 
eject  him  from  its  train,  but  it  is  difficult  to  see  how  this  op- 
tion on  its  part  can  excuse  the  beating  of  the  passenger  or  the 
infliction  of  other  injury  upon  him  by  way  of  punishment.  This 
would  be  setting  one  wrong  against  another-  and  would  be  re- 
taliation, not  remedy.  Scott  v.  Railroad  Co. ;  Railroad  Co.  t\ 
Wetmore;  Favre  v.  Railroad  Co.,  91  Kv.  541,  16  S.  W.  370, 
and  Peavy  z\  Railroad  Co.,  81  Ga.  485,  8  S.  E.  70,  12  Am.  St. 
Rep.  334,  are  the  only  cases,  found  so  far,  in  which  recoveo' 
has  been  denied  on  account  of  mere  provocation.  The  proposi- 
tion, asserted  by  them,   varies   from  the  general  principles  of 
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American  law,  governing  the  relations  subsisting  between  pas- 
senger and  carrier.  Other  cases,  directly  in  point,  declare  the 
contrary.  Railroad  Co.  v.  Barger,  80  Md.  23,  30  Atl.  560,  26 
*  L.  R.  A.  220,  45  Am.  St.  Rep.  319;  Railway  Co.  v.  Peacock,  69 
Md.  257,  14  Atl.  709,  9  Am.  St.  Rep.  425;  Steamboat  Co.  v. 
Brockett,  121  U.  S.  645,  7  Sup.  Ct.  1039,  30  L.  Ed.  1049;  Rail- 
way Co.  V.  Fleetwood,  90  Ga.  23,  15  S.  E.  778;  Railroad  Co. 
V,  Flexman,  103  111.  546,  42  Am.  Rep.  33;  Bryan  v.  Railway 
Co.,  63  Iowa,  464,  19  ^^  W.  295;  Coggins  v.  Railway  Co.,  18 
111.  App.  620;  Railway,  etc.,  Co.  v.  Mullen,  138  Ala.  614,  35 
South.  701 ;  Railway  Co.  v.  Jopes,  142  U.  S.  18,  12  Sup.  Ct. 
109,  35  L.  Ed.  919.  In  Harrison  v.  Fink,  no  bodily  injury  was 
inflicted.  It  was  an  action  for  damages  for  the  humiliation,  in- 
cident to  abuse  and  threats  on  the  part  of  the  servant,  superin- 
duced by  misconduct  on  the  part  of  the  passenger.  It  seems 
to  us  clear  that  provocation  should  always  be  admissible  matter 
in  mitigation  of  the  damages,  but  cannot  justify  a  wrong  in  a 
civil  action  any  more  than  in  a  criminal  prosecution,  but  this 
question  does  not  arise  and  is  not  decided.  Elliott  on  Railroads, 
§  1638,  says :  "It  is  not  merely  a  question  of  negligence  in  such 
cases,  nor  is  it  strickly  a  question  depending  upon  the  scope  of 
the  servant's  particular  employment.  It  is  a  question  of  the  ab- 
solute duty  of  a  railroad  company  to  its  passengers  as  long  as 
that  relation  subsists,  and  a  breach  of  that  duty  on  its  part 
whether  caused  by  the  willful  act  of  an  employee  or  not.  A 
carrier  is  bound  to  discharge  the  implied  duty,  arising  out  of  its 
contract  and  imposed  by  law,  that  its  passengers  shall  be  pro- 
tected from  injury  by  its  servants  and  shall  not  be  willfully  in- 
sulted and  harmed  by  them;  and,  if  it  commits  the  discharge  of 
this  duty  to  an  employee  it  may  well  be  Jield  to  do  so  at  its 
peril,  notwithstanding  the  exercise  of  care  on  its  part  in  select- 
ing its  servants."  This  text  is  sustained  by  the  great  weight  of 
authority,  and  our  cases  (Ricketts  v,  Ches.  &  O.  Ry.  Co.  and 
Gillingham  v.  Ohio  River  R.  R.  Co.)  are  in  perfect  accord 
with  it. 

This  doctrine  is  subject  to  one  qualification,  imposed  by  a 
general  principle  of  law.  A  servant  of  a  carrier,  assaulted  by  a 
passenger,  may  use  such  force  in  resisting  the  same  as  is  ac- 
tually or  apparently  necessary  to  successfully  repel  it,  but  no 
more.  The  servant  may  rightfully  do  what  his  principal  could 
do,  if  he  were  present  and  acting,  and  the  measure  of  the  right 
and  duty  of  the  former  is,  under  these  circumstances,  the  same 
as  that  of  the  latter.  Self-defense,  made  within  the  limitations 
prescribed  by  law,  is  always  permissible  and  never  a  violation 
of  law.  Hence  it  justifies  resistance  sufficient  to  repel  the  as- 
sault wherever  and  upon  whomsoever  made.  Railroad  Co.  v. 
Jopes,  142  U.  S.  18,  12  Sup.  Ct.  109,  35  L.  Ed.  919.  But  if 
the  servant  of  a  carrier,  assuming  to  exercise  this  right,  tran- 
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scends  the  limits  thereof,  in  respect  to  an  assault  made  upon 
him  by  a  passenger,  by  the  use  of  unnecessary  force  or  violence, 
his  principal  is  just  as  clearly  liable  for  the  injury  done  as  the 
servant  himself  would  be  for  the  exercise  of  such  excessive 
force,  when  acting  in  his  individual  capacity  and  not  as  a  rep- 
resentative of  the  carrier.  O'Brien  z\  St.  Louis  Trans.  Co.,  185 
Mo.  263,  84  S.  W.  939,  105  Am.  St.  Rep.  592;  Haman  v.  Rail- 
road Co.,  35  Neb.  74,  52  N.  VV.  830.  To  the  extent  of  the  ex- 
cessive force  and  violence  exerted,  the  conduct  of  the  servant 
is  necessarily  willful  and  without  justification.  Being  unlawful, 
it  imposes  liability,  and  that  liability  falls  upon  the  carrier  be- 
cause of  its  duty  to  protect  the  passenger  from  injury  by  its 
servant. 

Having  ascertained  the  legal  principles,  pertaining  to  the  re- 
lation of  passenger  and  carrier,  it  becomes  necessary  to  deter- 
mine the  legal   effect  and  operation  of   another   factor  in  the 
case,  namely,  Howery's  official  position  as  a  public  officer.    By 
becoming  the   servant   of  the  defendant  company,   he  did  not 
lose  that.     He  was  then  both  servant  and  officer,  acting  some- 
times   in    the    one    capacity    and     sometimes    in    the    other. 
While  engaged  in  the  service  of  the    company,   he  was  more 
than  a   train   or   company  servant.     In     respect   to  the  opera- 
tion  of   the   train,   he    was,   as   servant,    inferior   to  the  other 
train    servants,    taking    his  orders   from    them,    especially  the 
conductor.     As  a  public  officer,  his  powers  were  much  higher 
and  broader  than  theirs.    The  conductor  of  a  train  performs  very 
limited  public  functions  and  is  hardly  to  be  regarded  as  a  public 
officer  at  all.    Though  he  performs  public  functions,  by  authority 
of  law,  they  are  only  such  as  enable  him  the  more  effectually  to 
execute  his  powers  ^  a  railway  servant.    He  is  a  conservator  of 
the  peace,  but  only  "while  in  charge  of"  his  train.    Code,  c.  145, 
§  31.    A  special  officer,  such  as  Howery  was,  is  a  conservator  of 
the  peace  and  possesses  and  may  exercise  "all  the  powers  and  au- 
thority" and  is  entitled  "to  all  the  rights,  privileges  and  immuni- 
ties" vested  in  or  conferred  upon  regularly  elected  or  appointed 
constables,  and  these  rights,  powers,  privileges  and  immunities 
extend  throughout  every  county,  traversed  by  the  railroad  for 
which  he  was  appointed,   in   which  he  has  filed  copies  of  his 
official  oath.     Statutes,  conferring  upon  railway  servants  power 
to   conserve  the  peace,   are   construed  as  only   enlarging  their 
powers  as  servants,  and  as  not  giving  them  the  status  of  pub- 
lic officers  (King  v.  Railroad  Co.,  69  Miss.  245,  10  South.  42); 
but  statutes,  authorizing  the  appointment  of  special  constables, 
such  as  Howery  was,  provide  for  the  creation  of  public  officers, 
and  the  appointees  have  the  status  of  other  constables.    Then, 
as  Howery  was  both  officer  and  servant  of  the  defendant,  wc 
must  apply  the  principles,  first  stated  in  this  opinion,  to  deter- 
mine in  what  capacity  he  acted  in  the  transaction  between  him 
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and  the  decedent.  If  he  acted  as  servant,  and  Layne  was  a 
passenger,  and  the  killing  was  not  justifiable,  under  the  law  of 
self-defense,  the  strict  rule,  adverted  to,  applies;  but,  even 
though  Layne  was  a  passenger,  if  Howery  acted  as  a  public 
officer,  in  vindication  of  public  justice,  the  defendant  is  not 
liable.  In  some  cases,  the  court  can  say,  as  matter  of  law,  in 
which  capacity  such  an  officer  and  servant  acted;  in  others,  the 
question  is  one  for  jury  determination.  McKain  v.  Bait.  &  O. 
R.  R.  Co.,  cited. 

The  rejection  by  the  court  of  several  instructions  offered  by 
the  defendant  is  complained  of.  One  of  these  was  to  find  for 
the  defendant.  It  was,  no  doubt,  asked  under  the  impression 
that  the  plaintiflF  was  precluded  on  one  or  all  of  three  separate 
and  distinct  grounds:  (1)  That  Howery  plainly  acted  as  a 
public  officers  in  killing  Layne;  (2)  that  the  decedent  had  pre- 
cluded recovery  by  provoking  the  injury,  even  though  he  was 
a  passenger  and  Howery  acted  as  servant;  and  (3)  that  he  was 
not  a  passenger,  and,  even  though  Howery  was  a  servant  of  the 
company,  the  act,  to  which  the  killing  was  incident,  was  beyond 
the  scope  of  his  authority  as  such. 

Howery's  duties,  as  defined  by  a  witness  for  the  defendant,^ 
were  to  investigate  all  claims  and  robberies,  perform  any  work 
directed  by  the  agency  by  which  he  was  employed,  keep  order 
on  trains,  when  there,  and  perform  police  duty  on  trains  nec- 
essary for  the  protection  of  passengers.  Witnesses  for  the 
plaintiff  testified  to  his  frequent,  almost  constant,  presence  on 
the  trains  of  the  defendant  company,  and  his  enforcement  of 
railway  rules,  relating  to  the  conduct  of  passengers  and  his 
having  made  arrests  on  the  trains  for  criminal  conduct.  He 
left  the  car  in  which  he  was  riding,  on  the  occasion  of  the  shoot- 
ing, at  the  instance  of  the  porter,  but  there  is  no  evidence  that 
he  was  expressly  directed,  ordered  or  requested  to  arrest,  as^ 
sault  or  in  any  way  molest,  or  interfere  with,  Robert  Layne. 
The  witness  R.  F.  Adkins,  who  detailed  what  he  saw  very  mi- 
nutely, says  the  altercation  between  the  porter  and  the  Laynes  had 
ceased  when  Howery  came  up,  and  Robert  Layne  had  walked 
down  the  track  "two  or  three  steps  and  was  looking  up  at  the 
passengers  on  the  coach,  along  up  at  the  windows."  That  the 
controversy  between  the  porter  and  Henry  Layne  had  ceased 
when  Robert  Layne  and  Howery  met  is  shown  by  the  testimony 
of  John  Layne.  The  cross-examination  on  this  point,  perfectly 
consistent  with  the  evidence  in  chief,  was  as  follovs^s:  "Q.  How- 
ery was  then  walking  toward  the  steps  that  Robert  got  off? 
A.  Yes.  Q.  And  when  he  met  him  that  conversation  you  have 
detailed  took  place,  and  Howery  struck  him?  A.  Yes.  Q.  And 
then  where  were  you  and  Henry  Layne  standing  at  that  time? 
A.  Well,  I  don't  know  where  Henry  was,  but  I  was  standing^ 
right  there  with  Mr.  Howery.     Q.  Henry  had  gone  on  up  the 
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river?  A.  I  don't  know  where  he  had  gone.  I  didn't  sec  him. 
Q.  That  was  after  the  altercation  about  the  ticket  occurred,  and 
Howery  had  put  his  gun  in  his  pocket  and  turned  back  towards 
the  coach,  and  met  your  brother  and  pulled  it  out  again?  A.  He 
started  up  toward  the  upper  end  of  the  coach,  and  then  when  my 
brother  Robert  stepped  off  on  Ihe  ground,  he  pulled  the  gun  out 
of  his  pocket  again."  Andrew  Ccnrad,  an  eyewitness  of  the 
fight,  makes  no  mention  of  Henry  or  John  Layne,  in  connection 
with  the  encounter  between  Robert  Layne  and  Howery.  Henry 
Ball  says  Robert  and  Howery  were  in  the  company  of  the  other 
Layne  boys  when  the  fight  occurred.  Speaking  of  them,  he 
said:  "I  didn't  see  either  one;  only  later  on  I  saw  the  other  boys." 
C.  E.  Berger  said  when  Howery  came  up  at  the  call  of  Halo, 
the  porter,  he  was  informed  by  the  latter  that,  ^'Everything  is 
all  settled,'*  and  Henry  Layne  had  walked  away  before  Robert 
came  up.  Henry  Layne  testified  as  follows:  ''Well,  when  I 
got  off  the  train  I  got  some  six  or  seven  steps  up  besides  the 
car,  and  the  porter  hallooed,  and  says,  *Hold  on!  Give  me 
your  ticket!'  and  I  says,  *I  have  no  ticket,'  and  he  says,  *You 
will  pay  me  or  Howery  one,'  and  called  for  Howery.  I  asked 
the  porter  what  was  the  fare  and  he  said  15  cents,  and  I  laid 
down  my  bundles  and  pulled  off  my  gloves  with  my  teeth  and 
paid  him  15  cents,  and  by  that  time  Howery  came  up,  and  the 
porter  says:  *It  is  all  settled,  Mr.  Howery;  it  is  all  settled*— 
and  he  says,  'Have  you  paid  your  fare?'  and  I  says,  *I  have,' 
and  he  says,  'Go  on  then  and  attend  to  your  own  business,' 
and  I  walked  off,  and  I  had  got  around  the  depot  and  I  heard 
a  shot  fired,  and  some  one  said  Howery  had  shot  Robert  Layne, 
and  I  laid  my  bundles  down  and  ran  back,  and  Howery  shot  at 
me,  and  I  grabbed  the  gun  and  wrenched  the  gun  away  from  him 
and  ran."  Samuel  Selby  said  Howery  and  all  the  Layne  boys 
were  together  when  the  fight  occurred,  but  makes  no  mention 
of  the  porter  nor  of  the  transaction  between  him  and  the  Laynes. 
John  Penix  said  Robert  and  Henry  Layne  and  nobody  else  were 
with  Howery  when  he  first  saw  the  latter.  Neither  he  nor  Selby 
heard  any  of  the  conversation  with  the  porter.  There  is  much 
evidence,  however,  that  Howery  resented  Robert  Layne's  de- 
mand of  a  cash  fare  receipt  for  his  brother,  or  rather  his  com- 
plaint to  Howery  of  the  failure  of  the  porter  to  give  one,  and 
regarded  this  conduct,  on  Robert  Layne's  part,  as  indicative  of 
an  inclination  or  determination  of  the  latter  to  make  trouble  for 
the  defendant's  servants  in  charge  of  the  train,  or  pick  a  quar- 
rel with  the  officer  himself.  No  doubt  Layne  left  the  car,  under 
the  belief  that  trouble  between  Howery  and  his  brother  was 
.likely  to  occur,  and  for  the  purpose  of  rendering  the  latter  as- 
sistance, or  possibly  to  join  the  brother  in  an  assault  upon  the 
'officer.  Testimony  was  introduced  to  the  effect  that,  before 
alighting  from  the  car,  he  had  expressed  himself  vindictively 
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toward  Howery,  saying,  among  other  things,  he  was  not  afraid 
of  his  gun  and  would  demonstrate  that  he  was  too  cowardly  to 
use  it.  He  did  not  go  off  of  the  company's  premises.  The  al- 
tercation between  him  and  Howery  and  the  fatal  shooting  oc- 
curred right  by  the  side  of  the  train.  Moreover,  on  departing 
from  his  seat,  he  left  some  packages  there,  containing  articles 
purchased  at  Charleston,  which  he  was  taking  home. 

We  are  of  the  opinion  that  the  capacity  in  which  Howery 
acted  was  a  question  proper  to  be  submitted  to  the  jury  under 
the  circumstances  disclosed  by  the  evidence.  As  we  have  said, 
his  employment  by  the  company  was  established,  though  it  was 
indirectly  procured  through  the  detective  agency.  As  such  serv- 
ant, he  customarily  enforced  or  aided  in  the  enforcement  of 
the  rules  and  regulations  of  the  defendant.  On  the  occasion  of 
the  killing,  he  responded  quickly  and  eagerly  to  the  call  of  the 
train  porter,  when  it  was  supposed  his  services  would  be  needed 
for  the  purpose  of  enforcing  payment  of  chair  car  fare.  The 
evidence  leaves  it  uncertain,  and  a  question  for  the  jury,*whether 
Layne,  at  the  time  he  was  killed,  had  committed  any  breach  of 
the  peace  or  done  any  unlawful  act  for  which  he  could  have 
been  arrested.  According  to  the  testimony  of  the  witnesses  for 
the  plaintiff,  he  had  not  behaved  in  a  riotous  or  disorderly  man- 
ner or  done  any  other  unlawful  act.  He  had  merely  asked 
what  was  the  matter  and  demanded  a  receipt  for  the  chair  car 
fare  paid  by  his  brother.  Of  course  this  was  contradicted  by 
the  testimony  of  witnesses,  introduced  by  the  defendant,  and 
the  almost  ever-present  question  of  credibility  of  witnesses  was 
involved. 

Assuming  that  the  decedent  was  a  passenger,  and  that  How- 
ery  had  acted  as  servant,  principle  above  stated  make  the  defend- 
ant liable,  notwithstanding  the  provocation  offered  by  the  dece- 
dent. Hence  recovery  was  not  necessarily  precluded  by  such 
provocation.  We  have  already  seen  that  misconduct  on  the 
part  of  a  passenger,  tending  to  provoke  an  assault  upon  himself 
by  a  servant,  does  not  destroy  the  contract  of  carriage,  nor  re- 
lieve from  its  obligations.  A  recalcitrant  or  abusive  passenger 
retains  his  status  as  such ;  and,  even  though  he  assault  a  servant, 
the  latter  is  not  thereby  justified  in  using  more  force  than  is  nec- 
essary to  repel  it.  The  evidence  tending  to  show  that  the  kill- 
ing was  done  in  self-defense  went  to  the  jury.  It  was  conflict- 
ing. That  introduced  by  the  plaintiff  amply  justified  a  finding 
in  his  favor  if  the  jury  believed  it,  while  that  introduced  by 
the  defendant  might  have  justified  a  finding  for  it  if  it  had  pro- 
duced conviction  on  the  minds  of  the  jury.  Hence  it  is  quite 
clear  the  instruction  could  not  have  been  given  on  the  theory  of 
justification  or  exoneration  by  provocation. 

If  the  contract  of  carriage  had,  for  any  reason,  been  termi- 
nated, the  strict  rule  of  liability  in   favor  of  passengers  does 
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not  apply.  This  is  so  obvious  as  to  require  no  citation  of  au- 
thority to  sustain  it.  Circumstances  sometimes  render  it  doubt- 
ful as  to  whether  the  injured  party  is  a  passenger.  There  are 
many  ways  in  which  one  loses  his  right  to  be  treated  as  a  pas- 
senger. "The  relation  of  carrier  and  passenger,  having  been 
constituted,  continues  until  the  journey,  expressly  or  impliedly 
contracted  for,  has  been  concluded,  and  the  passenger  has  left 
the  carrier's  premises,  or  until  a  reasonable  time  has  elapsed 
after  arrival  at  the  point  of  the  passenger's  destination  in  which 
to  afford  him  ample  opportunity  to  depart  from  the  carrier's 
premises,  unless  the  passenger  has  relinquished  his  rights  as 
such  by  some  act  or  misconduct  of  his  own,  such  as  a  refusal 
to  pay  fare,  refusal  to  produce  a  ticket,  failure  to  have  his  ticket 
stamped,  detaching  coupons,  attempting  to  use  an  invalid  ticket, 
or  refusing  to  comply  with  the  reasonable  rules  of  the  carrier." 
5  A.  &  E.  Enc.  Law,  497.  A  passenger  does  not,  however,  lose 
his  status  as  such  by  merely  alighting  at  a  regular  station  for 
exerciser  for  lunch,  or  for  any  business  not  inconsistent  with 
the  pursuit  of  the  journey  contracted  for.  Parsons  v.  Railroad 
Co.,  113  N.  Y.  355,  21  N.  E.  145,  3  L.  R.  A.  683,  10  Am.  St. 
Rep.  450;  State  v.  Railroad  Co.,  58  Me.  176,  4  Am.  Rep.  258; 
Dice  V,  Transportation  Co.,  8  Or.  60,  34  Am.  Rep.  575 ;  Packet 
Co.  V,  True,  88  111.  608;  Railroad  Co.  v.  Foreman,  73  Tex.  31 L 
11  S.  W.  326,  15  Am.  St.  Rep.  785;  Dodge  v.  Steamship  Co., 
148  Mass.  207,  19  N.  E.  373,  2  L.  R.  A.  83,  12  Am.  St.  Rep. 
541 ;  Railroad  Co.  v,  Shean,  18  Colo.  368,  33  Pac.  108,  20  L. 
R.  A.  729 ;  Railroad  Co.  v,  Riley,  39  Ind.  568.  It  has  been  held, 
however,  that  if  a  train  merely  stops  to  allow  other  trains  to 
pass,  and  a  passenger  leaves  it  without  objection  made  or  notice 
given,  he  surrenders  his  place  as  a  passenger  for  the  time  being, 
although  he  does  no  illegal  act.  State  v.  Railroad  Co.,  58  Me. 
176,  4  Am.  Rep.  258;  De  Kay  v.  Railroad  Co.,  41  Minn.  178, 
43  N.  W.  182,  4  L.  R.  A.  632,  16  Am.  St.  Rep.  687.  Perhaps 
these  cases  mean  no  more  than  that  the  passenger,  under  such 
circumstances,  is  guilty  of  the  negligence  which  causes  his  in- 
jury. They  are  cases  in  which  the  injuries  were  not  inflicted  by 
affirmative  or  willful  acts  of  servants  of  the  company.  The 
failure  of  duty,  charged  against  the  carriers,  related  to  means 
of  egress  and  ingress,  and  failure  to  give  due  notice  of  the 
starting  of  the  trains  from  which  the  passengers  had  temporarily 
alighted.  In  other  words,  they  seem  to  be  pure  negligence  cases, 
the  liability  depending  upon  questions  of  negligence  on  the  part 
of  the  carriers  and  contributory  negligence  on  the  part  of  the 
passengers.  Other  similar  decisions  are  Finnegan  v,  Chicago, 
etc.,  Ry.  Co.,  48  Minn.  378,  51  N.  W.  122,  15  L.  R.  A.  W 
Buckley  v.  Old  Colony  Ry.  Co.,  161  Mass.  26,  36  N.  E.  583 
Allerton  %*.  Boston,  etc.,  Ry.  Co.,  146  Mass.  241,  15  N.  E.  621 
Cincinnati,  etc.,  R.  Co.  v.  Carper,  112  Ind.  26,  13  N.  E.  122,  14 


Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S       555 

Lajne  v,  Chesapeake  &  O.  Ry.  Co 

N.  E.  352,  2  Am.  St.  Rep.  144;  Drew  v.  Central,  etc.,  R.  Co., 
51  Cal.  425;  Knight  v,  Portland,  etc.,  R.  Co.,  56  Me.  234,  96 
Am.  Dec.  449;  King  v.  Central  R.  Co.  of  Ga.,  107  Ga.  754,  33 
S.  E.  839;  Abbot  v.  Oregon,  etc.,  R.  Co.,  46  Or.  549,  80  Pac. 
1012,  1  L.  R.  A.  (N.  S.)  851,  114  Am.  St.  Rep.  885;  Hendrick 
V.  Chicago,  etc.,  R.  Co.,  136  Mo.  548,  38  S.  W.  297;  Chicago, 
etc.,  R.  Co.  V.  Sattler,  64  Neb.  636,  90  N.  W.  649,  57  L.  R.  A. 
890.  97  Am.  St.  Rep.  666;  and  Conroy  v.  Chicago,  etc.,  R.  Co., 
96  Wis.  243,  70  N.  W.  486,  38  L.  R.  A.  419.  The  last  two  of 
these  are  specially  relied  upon  in  the  brief  for  plaintiff  in  error, 
but  they  do  not  sustain  its  position.  In  the  Sattler  Case,  the 
court  held  the  plaintiff's  decedent  not  to  have  been  a  passenger 
within  the  meaning  of  a  certain  statute.  In  the  other,  recovery 
was  denied  on  the  ground  of  contributory  negligence,  and  the 
court  held  the  carrier  bound  to  only  ordinary  care,  under  the 
peculiar  circumstances,  but  it  distinctly  declared  the  relation  of 
carrier  and  passenger  had  not  ceased.  It  was  a  case  of  injury 
by  an  explosion  of  a  burning  oil  tank,  which  the  plaintiff,  leav- 
ing a  temporary  station,  had  approached  from  motives  of 
curiosity  or  pleasure. 

Instructions  Xos.  2,  3,  9,  and  11,  requested  by  the  defendant, 
were  all  properly  rejected.  They  pertain  to  Howery's  status  as 
a  public  officer;  their  object  being  to  tell  the  jury  that,  if  they 
should  find  from  the  evidence  he  was  such  an  officer  at  the  time 
of  the  shooting,  there  was  no  liability  upon  the  defendant  for  his 
act,  or  that  he  was  presumed  to  have  acted  as  a  public  officer 
and  not  as  a  servant.  Nos.  2,  9,  and  1 1  propounded  the  first  of 
these  theories  and  No.  3  the  second.  That  Howery  was  a  public 
officer  at  the  time  of  the  killing  was  not,  as  we  have  shown,  any 
defense.  It  was  only  a  fact  which  cast  upon  the  plaintiff  the 
burden  of  proving  the  additional  fact  of  servantcy.  Prima  facie 
an  officer  is  not  a  servant.  If  the  plaintiff  would  fix  liability 
upon  another  for  his  act,  he  must  prove  the  relation  of  master 
and  servant.  That  he  was  a  public  officer  is  beyond  question, 
but  it  does  not  follow  that  he  was  not  also  a  servant  nor  that 
he  acted  as  a  public  officer  and  not  as  a  servant  in  the  trans- 
action to  which  the  killing  was  incident.  The  real  issue  was 
whether  Howery  acted  on  behalf  of  the  company  or  the  public 
in  the  transaction  between  himself  and  Layne  in  which  the  latter 
was  incidentally  killed.  At  the  time  of  this  transaction  he  was 
both  officer  and  servant,  and,  in  general,  acting  as  such.  .The 
jury  question  was  the  capacity  in  which  he  acted  in  that  partic- 
ular transaction.  None  of  tfiese  instructions  propounded  that 
question.  Each  of  them  would  have  tended  to  becloud  the  issue 
and  mislead  the  jury.  Instruction  No.  3  was  intended  to  tell 
the  jury  that  Howery,  in  endeavoring  to  arrest  Layne,  must  be 
presumed  to  have  acted  in  his  official  capacity,  notwithstanding 
they  may   have   found   that   he  had   been   before   that  time   a 
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servant  of  the  defendant.  This  instruction  was  calculated  to 
mislead  in  this :  That  it  ignored  the  theory  of  servantcy  on  the 
part  of  Howery  at  the  time  of  the  killing.  It  also  assumes 
that  he  wis  endeavoring  to  arrest  Layne  at  the  time.  Whether 
he  was  endeavoring  to  do  so  was  an  open  question,  to  say  the 
least  of  it.  Instruction  No.  8  was  properly  rejected.  It  would 
have  told  the  jury  that,  under  the  evidence  in  the  case,  Layne 
was  not  a  passenger  at  the  time  of  the  altercation  -which  resulted 
in  his  death.  What  has  already  been  said  makes  this  obvious. 
Instructions  Nos.  5  and  6  were  so  framed  as  to  tell  the  jury  the 
plaintiff  could  not  recover,  if  they  should  find  Layne  had  left  the 
car  for  the  purpose  of  engaging  in  a  quarrel  with  Howery  or  as- 
saulting him,  and  was  killed  in  an  altercation  so  brought  about. 
The  court  refused,  but  modified,  them  so  as  to  say  he  could  not 
recover.  If  Layne  left  the  train  for  the  purpose  of  unlawfully 
or  improperly  engaging  in  such  altercation.  Enough  has  been 
said  on  this  subject  to  show  that  the  court  did  not  err  in  reject- 
ing these  instructions  in  the  form  in  which  they  were  prepared. 
Their  propriety,  as  modified  and  given,  is  not  questioned ;  where- 
fore we  are  not  called  upon  to  say  whether  it  was  proper  to 
give  them  as  modified. 

Instructions  Nos.  4  and  10  were  intended,  respectively,  to 
submit  the  following  propositions:  (1)  If  the  jury  should 
find  that  Howery  committed  the  assault  upon  Layne  at  a  time 
when  he  was  acting  for  himself  and  as  his  own  master,  the  de- 
fendant was  not  liable;  and  (2)  if  Howery,  although  found  to 
be  a  servant  of  the  defendant  at  the  time  of  the  killing,  acted 
beyond  the  scope  of  his  duties  as  such  servant,  the  defendant 
was  not  liable.  The  first  of  these  was  properly  rejected.  It 
would  have  been  misleading.  If  Howery,  while  a  servant,  acted 
for  himself,  or  rather  for  purposes  of  his  own,  in  assaulting  a 
passenger,  the  company  would  be  nevertheless  liable.  If  the  in- 
struction had  been  so  framed  as  to  submit  to  the  jury  the  ques- 
tion whether  Howery  was  acting  for  and  on  behalf  of  the 
defendant  company,  and  not  in  his  capacity  as  a  public  officer, 
it  would  have  been  free  from  this  objection.  As  prepared,  it 
was  too  narrow,  leaving  it  open  to  the  jury  to  say  that,  even 
though  he  was,  as  a  servant,  enforcing  a  rule  and  regulation  of 
the  master,  he  could  have  assaulted  Layne  by  way  of  revenge 
for  some  insult,  or  out  of  vindictiveness,  without  making  the 
defendant  company  liable.  For  the  same  reason,  the  court 
properly  rejected  instruction  No.  10.  It  would  have  directed 
the  jury  to  inquire  only  as  to  whether  the  killing  was  within 
the  scope  of  the  servant's  duty.  The  killing  was  only  an  inci- 
dent of  what  transpired.  Unless  done  in  self-defense,  it  was 
necessarily  beyond  the  scope  of  the  duty  of  any  servant  and 
wholly  unjustifiable.  The  court  should  have  directed  the  juiy 
to  inquire  as  to  the  capacity  in  which  Howery  was  acting  when 
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he  inflicted  the  mortal  wound.  This  instruction  would  have 
been  palpably  misleading. 

Objection  is  made  to  the  giving  of  plaintiff's  instruction  No. 
1,  but  no  fault  in  it  is  pointed  out  in  any  of  the  assignments  of 
error..   Our  examination  of  it  reveals  none. 

Evidence  tending  to  show  the  election  and  qualification  of 
Howery  as  a  regular  constable  of  Kanawha  county  was  offered 
and  rejected,  and  this  ruling  of  the  court  is  complained  of. 
This,  no  doubt,  was  proper  evidence,  but  the  defendant  was  not 
prejudiced  or  injured  by  the  rejection  thereof,  for  the  reason 
that  Howery's  status  as  a  public  police  officer  was  otherwise 
established. 

On  cross-examination,  the  attorney  for  the  defendant  asked 
what  office,  if  any,  Howery  filled  or  occupied  in  Kanawha 
county  at  the  time  of  the  shooting.  The  objection  to  this  was 
properly  sustained.  It  was  evidence  in  chief,  for  which  the 
witness  should  have  been  called  by  the  defendant,  if  it  desirqd 
to  prove  the  fact  by  him.  State  v,  Carr,  65  W.  Va.  81,  63  S. 
E.  766.  Besides,  there  is  no  intimation  as  to  what  the  witness 
would  have  said  in  response  to  the  question. 

The  court  overruled  an  objection  made  to  the  following  ques- 
tion propounded  to  plaintiff's  witness  in  reference  to  Howery: 
"Don't  you  know  he  had  been  police  officer  for  the  Chesapeake 
&  Ohio  Railway  Co.  since  that  time?"  The  subject-matter  was 
proper.  The  witness  testified  that  he  had  frequently  seen 
Howery  ride  on  the  trains  of  the  defendant,  both  passenger 
and  freight,  and  make  arrests  on  local  freight  trains,  before  the 
killing  of  Layne.  These  were  circumstances  tending  to  show 
Howery's  connection  with  the  defendant  in  a  special  capacity. 
The  question  was  objectionable  in  form,  but  the  court  had  dis- 
cretion to  allow  it,  in  view  of  evasion  and  reluctance  on  the  part 
of  the  witness.    State  v,  Carr,  cited. 

The  petition  for  a  writ  of  error  contains  an  assignment  of 
error  relating  to  the  testimony  in  chief  of  the  witness  Sam 
Selby,  introduced  by  the  plaintiff,  but  the  record  shows  no  ob- 
jection, ruling  or  exception  relating  thereto.  On  cross-examina- 
tion the  defendant  propounded  to  the  same  witness  several  ques- 
tions, for  the  purpose  of  proving  by  him  that  Howery  was  a 
constable  of  Kanawha  county,  to  all  of  which  objections  were 
sustained.  This  is  evidence  that  ought  to  have  been  introduced, 
if  competent,  by  calling  the  witness  to  testify  on  behalf  of  the 
defendant. 

The  witness  John  Layne  was  permitted  to  say,  over  the  objec- 
tion of  the  defendant,  that  he  did  not  resume  his  journey  on 
the  train  after  having  gotten  off  at  Maiden,  because  "They 
[meaning  somebody  connected  with  the  train]  hit  me  with  black- 
jacks and  run  me  from  the  train.''  This  ruling  of  the  court  was 
excepted  to,  and  afterwards  there  was  a  motion  to  exclude  the 
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evidence,  which  the  court  overruled,  but  it  directed  the  jury 
not  to  regard  the  statement  of  the  witness  that  he  was  driven 
from  the  train,  nor  any  violence  inflicted  on  him,  in  arriving  at 
their  verdict  or  in  the  trial  of  the  issue,  except  as  a  reason  why 
the  witness  did  not  pursue  his  journey.  If  the  evidence  was 
improper,  this  instruction  to  the  jury  rendered  it  utterly 
harmless. 

Perceiving  no  error  in  the  judgment,  we  affirm  it. 


Barden  v.  Atlantic  Coast  Line  Ry.  Co. 

(Supreme  Court  of  North  Carolina,  April  13,  1910.) 

[67  S.  E.  Rep.  971.] 

Master  and  Servant — Injuries  to  Servant — Railroad  Relief  Depart- 
ment— By-Laws.* — Rules  and  regulations  of  a  railroad's  relief  de- 
partment, exempting  the  railroad  company  from  liability  to  members 
for  injuries  resulting  from  the  railroad's  negligence,  as  a  condition 
precedent  to  the  member's  right  to  benefits  from  such  department, 
were  void. 

Charities— Railroad  Relief  Department— Malpractice— Negligence 
of  Surgeon.t — Eliminating  as  invalid  regulations  of  a  railroad's  relief 
department,  exempting  the  railroad  from  liability  for  negligent  in- 
juries received  by  its  employees  as  a  condition  of  the  employees' 
right  to  benefits  from  the  relief  department,  maintained  by  contribu- 
tions of  employees  and  the  railroad  company,  such  department  con- 
stituted a  charity,  and  hence  the  railroad  company  was  not  liable  for 
the  negligence  or  malpractice  of  surgeons  and  attendants  employed 
therein,  in  the  absence  of  proof  of  negligence  in  their  selection. 

*For  the  authorities  in  this  series  on  the  subject  of  the  eifect  of  the 
acceptance  by  an  injured  railroad  employee  of  relief  department  ben- 
efits on  the  right  to  recover  against  his  master  for  his  injuries,  ?cc 
foot-note  of  Sturgiss  v.  Atlantic  C.  L.  R.  Co.  (S.  Car.),  29  R.  R.  R- 
447,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  447;  last  foot-note  of  Harrison:'. 
Alabama  Mid.  Ry.  Co.  (Ala.),  25  R.  R.  R.  511,  48  Am.  &  Eng.  R.  Cas.. 
N.  S.,  511. 

For  the  authorities  in  this  series  on  the  subject  of  the  release  or 
limitation  by  contract  of  master's  liability  for  negligence,  sec  fir^t 
foot-note  of  Chicago  &  E.  R.  Co.  v.  Lawrence  (Tnd.),  28  R.  R.  R.  504, 
51  Am.  &  Eng.  R.  Cas.,  N.  S.,  504;  last  foot-note  of  Pugmire  r.  Ore- 
gon Short  Line  R.  Co.  (Utah.),  27  R.  R.  R.  660,  50  Am.  &  Eng.  R. 
Cas.,  N.  S.,  660;  foot-note  of  Dugan  v.  Blue  Hill  St.  Ry.  Co.  (Mass^. 
26  R.  R.  R.  159,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  159;  first  foot-note  of 
Hoxie  V.  New  York,  etc.,  R.  Co.  (Conn.),  33  R.  R.  R.  537,  56  Am.  & 
Eng.  R.  Cas.,  N.  S.,  537. 

fFor  the  authorities  in  this  series  on  the  subject  of  the  liability  of 
railroad  companies  for  the  negligence  of  physicians  and  others  in 
charge  of  sick  or  injured  persons,  see  first  foot-note  of  Phillips  v-  St. 
Louis,  etc.,  R.  Co.  (Mo.),  30  R.  R.  R.  696,  53  Am.  &  Eng.  R.  Cas.  N. 
S.,  696. 
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Appeal  from  Superior  Court,  Columbus  County;  Lyon,  Judge. 

Action  by  N.  F.  Barden  against  the  Atlantic  Coast  Line  Rail- 
way Company.  From  an  order  overruling  defendant's  demurrer 
to  the  complaint,  it  appeals.    Reversed. 

The  plaintiff  complains  that  while  he  was  an  employee  of  the 
defendant,  he  was  taken  sick  and  was  received  into  the  hospital 
of  the  relief  department  of  the  defendant  at  Rocky  Mount,  to 
be  there  operated  upon  and  attended  to.  That  the  operation 
was  performed,  and  through  the  neglect  and  inattention  and 
carelessness  of  the  surgeon,  nurses,  and  attendants,  he  was 
permanently  injured,  and  demanded  damage  for  his  suffering 
and  injury.  The  plaintiff  alleges,  further,  that  he  was  entitled 
to  admission  into  the  hospital  because  he  was  a  member  of  the 
relief  department,  under  a  certificate  issued  to  him,  as  follows: 
*'Adantic  Coast  Line  Railroad  Company.  Relief  Department. 
Certificate  of  Membership  in  the  Relief  Fund.  No.  5282.  Office 
of  the  superintendent,  Wilmington,  N.  C.  19  Sept.  1902.  This 
certifies,  that  N.  F.  Barden,  employed  by  the  Atlantic  Coast 
Line  Railroad  Company,  is  a  member  of  the  relief  fund  of  the 
relief  department  of  the  Atlantic  Coast  Line  Railroad  Company, 
and  is  entitled  to  the  benefits  provided  by  the  regulations  of  the 

relief  department  for  a  member  of  the class,  with 

additional  death  benefit  of  the  first  class.  ,  Superintend- 
ent of  the  Relief  Department."  That  plaintiff  was  operated 
on  in  May,  1906.  That  he  had  paid  since  his  membership,  75 
cents  per  month ;  that  this  amount  was  retained  out  of  his  wages 
by  the  defendant.  The  rules  and  regulations  of  the  relief  de- 
partment are  attached  to  the  complaint.  The  following  is  a 
summary  of  the  principal  rules  and  regulations,  which  are  as 
follows  : 

It  is  a  department  of  the  defendant  company's  service.  Rule 
1.  It  is  in  charge  of  a  superintendent  and  a  chief  surgeon, 
whose  directions  in  carrying  out  these  regulations  are  to  be 
complied  with,  subject  to  the  control  of  the  defendant  com- 
pany's president.  Rule  1.  The  said  president  appoints  the 
superintendent,  assistant  superintendent,  and  the  chief  surgeon. 
Rule  11.  It  has  an  advisory  committee  (rule  5),  of  which  the 
defendant  company's  general  manager  is  ex  officio  a  member, 
and  the  chairman,  with  12  other  members,  of  whom  6  are  se- 
lected by  the  defendant  company's  board  of  directors  and  6  by 
the  contributing  employees,  insuring  the  control  of  this  advisory 
committee  to  the  defendant  company  by  a  "safe  majority." 
The  functions  of  this  committee,  controlled  by  the  defendant 
company,  is  to  "have  general  supervision  of  the  operation  of  the 
departments,  and  see  that  they  are  conducted  in  accordance  with 
the  regulations."  Rule  8.  This  advisory  committee  may  pro- 
pose amendments  to  the  regulations,  but  no  amendment  becomes 
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operative  until  adopted  by  a  majority  of  the  whole  committee^ 
and  it  is  approved  by  the  board  of  directors  of  the  defendant 
company.     Rule  16. 

The  superintendent,  who  is  appointed  by  the  defendant  com- 
pany's president,  shall  have  charge  of  the  business  pertaining 
to  the  department,  employing  subordinates,  certifying  pay  rolls 
or  bills,  signing  orders  for  payment  of  benefits,  etc.,  and  exer- 
cising such  other  authority  as  may  be  conferred  upon  him  by 
the  president  of  the  defendant  company.  Rule  9.  Its  members 
are  limited  to  employees  of  the  defendant  company.  Rule  17. 
Its  funds  are  derived  from  their  contributions.  Rule  3.  If  ' 
there  should  be  a  deficit  in  these  contributions,  then,  only,  the 
company  advances  the  money  for  its  operations,  charging  4  per 
cent,  interest,  and  reimbursing  itself  out  of  the  funds  contributed 
by  the  employees.  Rule  14.  It  pays  4  per  cent,  on  the  monthly 
balances,  which  may  be  in  its  hands  derived  from  this  fund,  it 
is  true,  but  the  company  is  the  trustee,  and  it  administers  the 
trust  funds.    Rules  4  and  13. 

If  a  member  of  this  relief  department  is  furloughed,  sus- 
pended, or  otherwise  temporarily  relieved  from  defendant's 
service  for  a  specified  time,  he  may  retain  his  membership, 
during  such  absence,  by  paying  his  contributions  in  advance; 
but,  if  at  the  time  specified  by  his  division  officer  he  does  not 
return  to  his  duty  in  the  service  of  the  company,  his  member- 
ship in  the  relief  fund  shall  thereupon  terminate.  Rule  29. 
When  a  member  resigns  from  defendant  company's  service,  or 
leaves  it  without  notice,  is  relieved  or  discharged  therefrom,  his 
membership  in  the  relief  fund  terminates  with  his  employment^ 
and  he  shall  not  be  entitled  to  any  benefits  for  time  thereafter, 
except  he  continue  his  membership  only  in  respect  of  the  mini- 
mum death  benefit,  if  applied  for  within  five  days.  Rule  30.  If 
a  member  absents  himself  from  the  duty  of  the  defendant  com- 
pany for  six  days,  without  permission  previously  obtained,  or 
without  satisfactory  reasons  to  his  employing  officer,  he  is 
deemed  to  have  left  the  defendant's  service  without  notice,  and 
his  membership  in  the  relief  fund  terminates.  Rule  31.  If^ 
member  reported  by  a  medical  examiner  as  able  .to  work  fails 
to  report  for  work  at  the  time  set,  he  must  obtain  a  written 
furlough  from  his  employing  officer;  otherwise  his  relief  fund 
membership  ceases.     Rule  32. 

The  employee  must  make  written  application  for  membershij) 
in  the  relief  fund.  Rule  34.  In  this  application,  set  out  in  rule 
34,  he  is  to  state  he  has  read  or  had  read  the  regulations  of  the 
department,  accepts  them,  together  with  subsequent  changes 
or  amendments,  and  accepts  any  agreement  "now  or  hereafter 
made  by  the  said  company  with  any  corporation  or  corporations 
now  or  hereafter  associated  with  it  in  the  administration  of 
their  relief  departments."     He  agrees  that  the  company  may 
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retain  the  stipulated  contributions  from  his  wages  to  be  applied 
to  the  relief  fund,  and  his  agreement  to  do  so  shall  constitute 
an  assignment  in  advance  for  such  portions  of  his  wages  to  the 
said  company  in  trust.  He  also  agrees  that,  if  transferred  to  the 
service  of  any  other  company  associated  with  the  said  company 
in  the  joint  operation  of  their  relief  departments,  it  shall  operate 
to  transfer  his  membership  in  the  relief  department  of  such 
other  company.    Rule  34. 

It  is  further  provided  that  "contributions  for  any  month  will 
be  due  on  the  first  of  that  month,  and  ordinarily  be  deducted 
from  the  member's  wages  on  the  pay  roll  of  the  preceding 
month,''  but  when  a  member  has  no  wages  on  the  pay  roll,  any 
contribution  due  from  him  must  be  paid  in  cash  in  advance, 
other^vise  he  will  be  in  arrears.  Rule  40.  The  benefits  from  this 
relief  fund  "shall  not  be  due  on  account  of  disability  beginning, 
or  death  occurring  while  a  member  is  in  arrears,  and  when  in 
arrears  for  two  months,  his  membership  shall  thereupon  cease." 
Rule  41. 

It  is  provided  by  rule  49  how  much  shall  be  paid  in  the  nature 
of  benefits — to  a  member  of  the  first  class,  50  cents  per  week, 
second  class,  $1,  third  class,  $1.50,  fourth  class,  $2,  fifth 
class,  $2.50,  and  at  half  these  rates  during  the  continuance  of 
disability;  but  these  sums  are  not  paid  for  a  longer  period  than 
52  weeks.  It  is  also  provided  by  this  rule  (49)  that  provisions 
shall  be  made  by  the  department,  in  addition  to  the  benefits  al- 
lowed, "for  necessary  surgical  attendance,  or,  when  such  pro- 
vision is  not  made,  payment  in  behalf  of  the  member  of  such 
bills  for  surgical  attendance  as  are  authorized  and  approved  by 
the  chief  surgeon."  There  is  likewise  a  provision  that,  in  case 
of  sickness,  he  shall  have  the  same  benefits.  Rule  49.  It  is  also 
provided  by  this  rule  (49)  that  "disabled  members  must  take 
proper  care  of  themselves  and  have  suitable  treatment;  benefits 
will  be  discontinued  if  members  refuse  or  neglect  to  comply 
with  the  recommendations  of  the  medical  officers  of  the  relief 
department  as  to  the  proper  care  and  treatment." 

Certain  death  benefits  are  provided  by  rule  49.  All  of  these 
"benefits  are  to  be  paid  in  conformity  with  the  financial  methods 
of  the  company,  and  on  orders  drawn  by  the  superintendent, 
upon  his  receiving  satisfactory  certificates  respecting  the  claims 
and  such  releases  as  may  be  required  by  him." 

'*When  a  member  resigns  from  the  service,  or  leaves  the 
service  without  notice,  or  is  relieved  or  discharged  therefrom,  his 
membership  in  the  relief  fund  shall  terminate  with  his  em- 
ployment, and  he  shall  not  be  entitled  to  any  benefits  for  time 
thereafter." 

In  the  revised  regulations  (Exhibit  B,  p.  30)  rule  47  provides: 
"Payment  for  each  day,  except  for  the  first  six  days  of  disa- 
bility classed  as  due  to  sickness,  for  a  period  not  longer  than 
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fifty-two  weeks,  at  the  same  rates  as  for  accident  benefits;  and 
provision  by  the  department  for  free  medical  treatment  of  the 
member,  in  one  of  the  hospitals  under  its  control,  in  cases  of 
disability,  classed  as  due  to  sickness  which,  in  the  opinion  of  the 
medical  examiners  of  the  department,  may  require  such  treat- 
ment, and  when  approved  by  the  superintendent  or  chief 
surgeon." 

Extract  Regulations — No.  64. 

"The  acceptance  by  the  member  of  benefits  for  injury  shall 
operate  as  a  release  and  satisfaction  of  all  claims  against  the 
company  and  all  other  companies  associated  therewith  as  afore- 
said, for  aamages  arising  from  or  growing  out  of  such  injury; 
and  further,  in  the  event  of  the  death  of  a  member,  no  part  of 
the  death  benefit  shall  be  due  or  payable,  unless  and  until  good 
and  sufficient  releases  shall  be  delivered  to  the  superintendent, 
of  all  claims  against  the  relief  department  as  well  as  against 
the  company,  and  all  other  companies  associated  therewith  as 
aforesaid,  said  releases  having  been  duly  executed  by  all  who 
might  legally  assert  such  claim;  and  further,  if  any  suit  shall 
be  brought  against  the  company,  or  any  other  company  as- 
sociated therewith  as  aforesaid,  for  damages  arising  from  or 
growing  out  of  injury  or  death  occurring  to  a  member,  the  ben- 
efits otherwise  payable  and  all  obligations  of  the  relief  depart- 
ment and  of  the  company,  created  by  the  membership  of  such 
member  in  the  relief  fund,  shall  thereupon  be  forfeited,  without 
any  declaration  or  other  act  by  the  relief  department  or  the 
company;  but  the  superintendent  may,  in  his  discretion,  waive 
such  forfeiture  upon  condition  that  all  pending  suits  shall  first 
be  dismissed. 

"If  a  claim  for  damages  on  account  of  injuries  shall  be  settled 
by  the  company  without  suit,  such  settlement  shall  release  the 
relief  department  and  the  company  from  all  claims  for  benefits 
on  account  of  such  injuries." 

Extract — Regulation  No.  65. 

"All  claims  of  members,  or  of  their  beneficiaries  or  other 
representatives,  for  benefits,  and  all  questions  or  controversies 
of  whatsoever  character,  arising  in  any  manner  or  between  any 
parties  or  persons,  in  connection  with  the  relief  department  or 
the  operation  thereof,  whether  as  to  the  construction  of  lan- 
guage, or  the  meaning  of  regulations,  or  as  to  any  writing,  de- 
cision, instructions  or  acts,  in  connection  with  the  operation  of 
the  department,  shall  be  submitted  to  the  determination  of  the 
superintendent,  whose  decision  shall  be  final  and  conclusive 
thereof,  unless  a  written  appeal  from  his  decision  is  made  to  the 
committee. 

"If  the  party  or  parties  so  submitting  any  matter  to  the  su- 
perintendent shall  be  dissatisfied  with  this  decision,  such  party 
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or  parties  shall  appeal  to  the  committee,  within  thirty  days,  after 
notice,  to  the  parties  interested  of  the  decision  of  the  superin- 
tendent 

"When  an  appeal  is  taken  to  the  committee,  it  shall  be  heard 
by  said  committee  without  further  notice,  at  their  next  stated 
meeting,  or  at  such  future  meeting  or  time  as  they  may  desig- 
nate, and  shall  be  determined  by  vote  of  the  majority  of  a 
quorum,  or  of  any  other  number  not  less  than  a  quorum  of  the 
members  present  at  such  meeting,  and  the  decision  arrived  at 
thereon  by  the  committee  shall  be  final  and  conclusive  upon  all 
parties  without  exception  or  appeal." 

Extract   from   Application  Agreement  Required. 

"I  also  agree  that  in  consideration  of  the  amounts  paid  and 
to  be  paid  by  said  company  for  the  maintenance  of  said  relief 
department,  and  of  the  guaranty  by  said  company  of  the  payments 
of  said  benefits,  the  acceptance  by  me  of  benefits  for  injury 
shall  operate  as  a  release  and  satisfaction  of  all  claims  against 
said  company,  and  all  other  companies  associated  therewith  in 
the  administration  of  their  relief  department  for  damages  aris- 
ing from  or  growing  out  of  said  injury;  and  further,  in  the 
event  of  my  death,  no  part  of  said  death  benefit  or  unpaid  dis- 
ability benefit  shall  be  due  or  payable  unless  and  until  good 
and  sufficient  releases  shall  be  delivered  to  the  superintendent  of 
said  relief  department,  of  all  claims  against  said  relief  depart- 
ment, as  well  as  against  said  company,  and  all  other  companies 
associated  therewith  as  aforesaid,  arising  from  or  growing  out 
of  my  death,  said  releases  having  been  duly  executed  by  all 
who  might  legally  assert  such  claims;  and  further,  if  any  suit 
shall  be  brought  against  said  company,  or  any  other  company 
associated  therewith  as  aforesaid,  for  damages  arising  from  or 
out  of  injury  or  death  occurring  to  me,  the  benefits  otherwise 
payable,  and  all  obligations  of  said  relief  department  and  of  said 
company,  created  by  my  membership  in  said  relief  fund,  shall 
thereupon  be  forfeited  without  declaration  or  other  act  by  said 
relief  department  or  said  company." 

Extract  Revised  Regulations  (Exhibit  B,  p.  19). 

"I  also  agree,  for  myself  and  those  claiming  through  me,  to 
be  especially  bound  by  the  regulation  providing  for  final  and  con- 
clusive settlement  of  all  claims  for  benefits  or  controversies  of 
whatsoever  nature,  by  reference  to  the  superintendent  of  the 
relief  department;  and  an  appeal  from  his  decision  to  the  ad- 
visory committee." 

The  defendant  demurred  to  the  complaint  upon  the  follow- 
ing grounds:  "(1)  It  does  not  allege  that  the  defendant  did  not 
use  reasonable  care  and  diligence  in  the  selection  and  employ- 
ment of  the  surgeons,  nurses,  and  attendants  in  the  hospital,  at 
the  time  alleged  in  the  complaint,  when  plaintiff  was  in  said 
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hospital  for  surgical  care  and  attention.  (2)  That  it  does  not 
allege  that  the  defendant  knew  that  the  said  surgeons,  nurses, 
and  attendants,  or  any  of  them,  were  incompetent  or  careless, 
or  that  it  i  etained  them,  or  any  of  them,  after  knowing  that  they 
were  incompetent,  or  having  grounds  to  believe  they  were  in- 
competent. (3)  That  it  does  not  allege  any  negligence  on  the 
part  of  the  defendant  in  the  selection  or  employment  of  any  of 
the  said  surgeons,  nurses,  or  attendants,  or  in  retaining  Uiem 
after  it  knew  they  were  incompetent,  or  had  good  reasons  to 
believe  they  were  incompetent." 

Ceo.  B.  Elliott,  Dazis  &  Dains,  and  /.  B.  Schulkcn,  for  ap- 
pellant. 

D.  J.  Leivis  and  Mcarcs  &  Ruark,  for  appellee. 

Manning,  J.  The  defendant  company  owns  and  controls 
and  operates  several  thousand  miles  of  railroad  in  this  and 
other  states.  It  has  established,  in  this  state  at  least,  a  relief 
department,  in  which  only  its  employees  are  admitted  as  mem- 
bers, and  in  which  they  can  remain  as  members  only  so  long 
as  they  continue  to  be  employees.  As  members,  they  are  re- 
quired to  contribute  each  month  a  fixed  amount,  regulated  by 
the  monthly  pay ;  the  lowest  paying  75  cents  per  month,  and  the 
highest  $8.25  per  month,  according  to  the  benefits  to  be  re- 
ceived, which  range  from  $250  to  $5,000.  The  membership  is 
based  upon  an  application  signed  by  the  employee,  and  the  appli- 
cant agrees  to  be  bound  by  the  rules  and  regulations  of  the  re- 
lief department;  that  the  company  shall  apply  the  stipulated 
amount  each  month  from  his  wages  "for  the  purpose  of  securing 
the  benefits  provided  in  the  regulations  for  a  member  of  the  relief 
fund ;"  further,  the  applicant  agrees  "that,  in  consideration  of 
the  amount  paid  and  to  be  paid  by  said  company  for  the  main- 
tenance of  said  relief  department,  and  of  the  guaranty  by  said 
company  of  the  payment  of  said  benefit,  the  acceptance  by  me 
of  said  benefits  shall  operate  as  a  release  and  satisfaction  of  all 
claims  against  said  company,  and  all  other  companies  associated 
therewith  in  the  administration  of  their  relief  departments,  for 
damages  arising  from  or  growing  out  of  said  injury;  and 
further,  in  the  event  of  my  death,  no  part  of  said  death  benefit 
or  unpaid  disability  benefit  shall  be  due  or  payable  unless  and 
until  good  and  suflficient  release  shall  be  delivered  to  the  super- 
intendent of  said  relief  department,  of  all  claims  against  said 
relief  department,  as  well  as  against  said  company  and  all  other 
companies  associated  therewith,  as  aforesaid." 

In  our  opinion,  it  becomes  necessary  to  determine  the  validity 
and  effect  of  the  agreement,  in  order  to  fix  the  character  of  the 
relief  department  of  the  defendant,  whether  it  is  an  agency  or 
an  association,  with  only  benevolent  aims  and  purposes,  or  a 
mere  agency  created  by  the  defendant  to  serve,  under  the  cloak 
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of  charity,  the  purpose  of  avoiding  liability  for  negligent  in- 
juries received  by  its  employees.  The  concluding  sentence  of 
section  2646,  Revisal,  known  as  the  fellow-servant  act,  is  in  these 
words:  "Any  contract  or  agreement,  express  or  implied,  made 
by  any  employee  of  such  company  to  waive  the  benefit  of  this 
section  shall  be  null  and  void."  The  authorities  agree,  without 
dissent,  that  all  contracts  made  by  railroad  companies  to  avoid 
liability  for  their  own  negligence,  are  void.  There  isj  also,  a 
unanimity  of  decision  that,  if  the  agreement  made  by  the  em- 
ployee, upon  entering  the  relief  department,  is  a  contract  by 
which  the  railroad  company  undertakes  to  stipulate  against 
liability  for  its  own  negligence,  then  all  such  stipulations  are 
void.  Some  courts,  however,  as  Pennsylvania,  Maryland,  Iowa, 
South  Carolina,  Indiana,  Georgia,  construe  the  agreement  as 
giving  the  injured  employee  an  election  or  choice  of  remedies; 
either  to  accept  the  benefits,  or  to  bring  his  action  for  damages. 
These  courts  also  hold  that  it  is  not  the  stipulation  made  in 
advance  that  is  effective,  but  the  acceptance  of  benefits  after 
the  injury,  that  constitutes  the  release  of  the  company  and  bars 
the  action  for  damages.  We  have  read  with  care  and  atten- 
tion the  opinions  of  the  learned  courts  that  have  considered 
this  question,  and  have  given  to  them  that  attentive  considera- 
tion which  their  learning  and  high  standing  demand  that  they 
should  receive  from  us.  Their  conclusions  are  but  persuasive 
upon  us;  the  question  has  not  been  passed  upon  by  this  court, 
and  is  an  open  question.  After  giving  the  matter  that  careful 
consideration  its  importance  requires,  we  have  reached  the  con- 
clusion which  we  now  express. 

The  relief  department  of'  this  defendant  has  been  declared 
by  this  court,  in  Nelson's  Case,  147  N.  C.  103,  60  S.  E.  724, 
to  be  a  mere  agency  of  the  defendant;  it  is  not  incorporated, 
and  has  no  separate  entity,  but  it  is,  in  fact,  "a  bureau  or  de- 
partment" of  the  defendant  company,  not  having  the  capacity 
to  sue  or  be  sued.  The  employees  of  the  defendant  company 
contribute  of  their  monthly  wages  to  this  department;  the  de- 
fendant handles  the  money,  and  is  responsible  for  its  safe- 
keeping; it  agrees  to  pay  4  per  cent,  on  monthly  balances,  and 
guarantees  the  payment  of  the  benefits  accruing  by  the  regu- 
lations to  its  members.  It,  likewise,  contributes  to  this  depart- 
ment; it  is  potent  in  its  management  and  control,  and  in  the 
selectioii  of  the  surgeons  and  physicians.  If  an  employee  of 
the  company  is  injured  by  negligence,  why  should  he  be  re- 
quired to  stipulate  in  advance  that  he  must  choose  between  a 
forfeiture,  on  the  one  hand,  of  all  benefits  which  accrue  to  him 
under  the  rules  and  regulations  of  the  department  to  which 
he  has  contributed  each  month,  and,  on  the  other  hand,  his 
right  of  action,  of  which  he  cannot  be  deprived  by  any  agree- 
ment, express  or  Implied?    For  whose  benefit  is  this  choice  of 
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remedies  to  be  made?  Certainly  not  for  that  injured  employee, 
who  has,  during  each  month  of  his  membership,  been  con- 
tributing of  his  earnings  in  order  that  the  benefits  of  the 
department  may  be  his  in  time  of  need.  Why  should  he  be 
forced  to  elect  for  the  sole  benefit  of  that  contributor  to  this 
department,  who  receives  and  manages  its  funds,  even  though 
its  contributions  to  it  largely  exceed  those  of  any  other  con- 
tributor? It  is  not  the  obvious  purpose  of  the  company  to 
place  its  employees,  who  may  be  negligently  injured,  in  the  po- 
sition to  forego  the  benefits  of  an  association  which  they  have 
helped  to  create,  or  to  take  the  chance  of  a  suit  with  it  for 
damages  in  the  courts,  with  its  attendant  annoyances,  delays, 
and  uncertainties?  What  doth  it  advantage  the  employee? 
Is  not  all  the  benefit  to  the  company?  This  choice  of  remedies 
is  to  be  made  only  by  those  employees  whose  injuries  or  death 
are  caused  by  the  negligence  of  the  defendant.  Upon  no  other 
contingency  is  the  employee  forced  to  choose ;  in  no  other  con- 
tingency is  he  confronted  with  an  election  of  remedies,  nor  is 
he  under  the  compulsion  of  choice.  Further,  those  who  are  in- 
jured or  killed  by  negligence  can  receive  no  benefit  stipulated  in 
the  rules  and  regulations,  "unless  and  until"  a  complete  release 
of  the  action  for  damages  is  properly  executed.  Such  is  the 
compulsion  of  the  stipulation;  such  is  the  "letter  of  the  bond." 
The  election  of  remedies  originates  in  and  is  predicated  upon 
this  stipulation.  In  our  opinion,  this  stipulation  is  an  ingenious 
scheme  devised  by  the  company  to  avoid  responsibihty  for  its 
negligence,  and,  as  such,  is  inequitable  and  void.  Such  would 
seem  to  be  the  view  of  the  federal  Congress,  by  its  adoption, 
in  1906,  of  the  following  enactment  (Act  June  11,  1906.  c. 
3073,  §  3,  34  Stat.  232  [U.  S.  Comp.  St.  Supp.  1909,  p.  1149]). 
approved  June  11,  1906:  "No  contract  of  employment,  in- 
surance, relief  benefit,  or  indemnity  for  injury  or  death,  entered 
into  by  or  on  behalf  of  any  employee,  nor  the  acceptance  of 
any  such  insurance,  relief  benefit,  or  indemnity,  by  the  person 
entitled  thereto,  shall  constitute  any  bar  or  defense  to  any  action 
brought  to  recover  damages  for  personal  injuries  to,  or  death  of, 
such  employee.  Provided,  however,  that  upon  the  trial  of  such 
action  against  any  common  carrier,  the  defendant  may  set  off 
therein  any  such  insurance,  relief  benefit,  or  indemnity  that 
may  have  been  paid  to  the  injured  employee,  or,  in  case  of  his 
death,  to  his  personal  representative."  And  by  the  adoption  by 
Act  April  22,  1908,  c.  149,  §  5,  35  Stat.  66  (U.  S.  Comp.  St.  Supp. 
1909,  p.  1173),  of  the  following  enactment:  "That  any  contract, 
rule,  regulation,  device  whatsoever,  the  purpose  or  intent  of 
which  shall  be  to  enable  any  common  carrier  to  exempt  itself 
from  any  liability  created  by  this  act,  shall  to  that  extent  be 
void:  Provided,  that  in  any  action  brought  against  any  such 
common  carrier,  under  or  by  virtue  of  any  of  the  provisions 


Vol.  36  R  R  R— Voi.  59  Am  &  Eng  R  Cas  N  S         567 

Barden  v,  Atlantic  Coast  Line  Ry.  Co 

of  this  act,  such  common  carrier  may  set  off  therein  any  sum 
it  has  contributed  or  paid  to  any  insurance,  relief  benefit,  or  in- 
demnity, that  may  have  been  paid  to  the  injured  employee  or 
the  person  entitled  thereto  on  account  of  the  injury  or  death 
for  which  said  action  was  brought" 

Eliminating,  therefore,  this  regulation  and  stipulation  as  void,, 
we  have  then  a  relief  department  or  association,  supported  by 
the  mutual  contributions  of  employee  and  employer,  maintained 
for  the  sole  purpose  of  relieving  and  mitigating  the  suffering 
of  its  members — a  charity  whose  noble  purposes  are  untainted 
by  selfish  interest — or,  to  quote  the  definition  of  Gray,  J.,  in 
Jackson  v.  Phillips,  14  Allen  (Mass.)  539,  we  have  a  charity 
which,  "in  the  legal  sense,  may  be  more  fully  defined  as  a  gift, 
to  be  applied,  consistently  with  existing  laws,  for  the  benefit  of 
an  indefinite  number  of  persons,  either  by  bringing  their  minds 
or  hearts  under  the  influence  of  education  or  religion,  by  reliev- 
ing their  bodies  from  disease,  suffering,  or  constraint,  by  as- 
sisting them  to  establish  themselves  in  life,  or  by  erecting  or 
maintaining  public  buildings  or  works,  or  otherwise  lessening 
the  burdens  of  government.  It  is  immaterial  whether  the  pur- 
pose is  called  charitable  in  the  gift  itself,  if  it  is  so  described  as 
to  show  that  it  is  charitable  in  its  nature."  Fire  Patrol  v.  Boyd, 
120  Pa.  624,  15  Atl.  553,  1  L.  R.  A.  417,  6  Am.  St.  Rep.  745. 
With  the  character  of  the  relief  association  thus  defined,  what  is 
the  extent  of  the  duty  of  the  defendant  in  selecting  the 
physicians  and  surgeons  and  attendants  who  perform  the  offices 
cast  upon  them  in  their  respective  positions? 

The  law  is  well  settled  that  the  only  duty  imposed  upon  the 
defendant  is  the  duty  to  exercise  reasonable  care  in  the  selection 
of  the  physicians  and  surgeons  who  are  reasonably  competent, 
and,  having  exercised  this  duty,  the  company  is  not  chargeable 
with  the  want  of  skill  of  the  physician  or  surgeon  whom  it 
has  selected,  in  the  performance  of  the  service  he  is  required 
to  render.  3  Elliott  on  Railroads  (2d  Ed.)  §  1388;  Railroad 
Company  v,  Zeiler,  54  Kan.  340,  38  Pac.  282;  U.  P.  R.  R.  v. 
Artist,  60  Fed.  365,  9  C.  C.  A.  14,  23  L.  R.  A.  581 ;  Powers  v. 
Hospital,  109  Fed.  294,  47  C.  C.  A.  122,  65  L.  R.  A.  372;  Maine, 
V.  Railroad,  109  Iowa,  260,  70  N.  W.  630,  80  N.  W.  315 ;  York  v. 
Railroad,  98  Iowa  544,  67  N.  W.  574;  Quinn  v.  Railroad,  94 
Tenn.  713,  30  S.  W.  1036,  28  L.  R.  A.  552,  45  Am.  St.  Rep. 
767;  Railroad  v.  Price,  32  Fla.  46,  13  South.  638;  McDonald  v. 
Hospital,  120  Mass.  432,  21  Am.  Rep.  529;  Laubheim  v.*N.  S. 
Co.,  107  N.  Y.  228,  13  N.  E.  781,  1  Am.  St.  Rep.  815;  Allan  v. 
S.  S.  Co.,  132  N.  Y.  91,  30N.  E.  482,  15  L.  R.  A.  166,  28  Am. 
St.  Rep.  556;  O'Brien  v.  S.  S.  Co.,  154  Mass.  272,  28  N.  E. 
266,  13  L.  R.  A.  329;  Railroad  Company  v.  Sullivan,  141  Ind. 
83.  40  N.  E.  138,  27  L.  R.  A.  840,  50  Am.  St.  Rep.  313;  Hag^ 
gerty  v.  Ry.  Co.,  100  Mo.  App.  424,  74  S.  W.  456;  Perry  v. 
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irouse  of  Refuge,  63  Md.  20,  52  Am.  Rep.  495;  Hearns  v. 
Waterbury  Hospital,  66  Conn.  98,  33  Atl.  595,  31  L.  R.  A.  224; 
Downes  v.  Harper  Hospital,  101  Mich.  55,  60  N.  W.  42,  25  L 
R.  A.  602,  45  Am.  St.  Rep.  427 ;  Fire  Patrol  v.  Boyd,  120  Pa. 
624,  15  Atl.  553,  1  L.  R.  A.  417,  6  Am.  St.  Rep.  745;  Paries  v. 
Northwestern  Univ.,  218  111.  381,  75  N.  E.  991,  2  L.  R.  A.  (N. 
S.)  556;  Railroad  v.  Howard,  45  Neb.  570,  63  N.  W.  872.  We 
find  no  allegation  of  such  negligence  of  the  defendant  in  the  com- 
plaint— the  negligence  complained  of — and  the  sole  theory  of 
the  complaint  is  the  malpractice  of  the  surgeon  and  his  attend- 
ants, but  it  is  nowhere  alleged  that  these  were  carelessly  or  neg- 
ligently selected  by  the  defendant,  or,  if  they  were  incompetent, 
that  such  incompetency  was  known  to  the  defendant.  We  think 
the  allegation  of  such  negligence  material,  and  that  the  com- 
plaint, in  failing  to  contain  it,  is  demurrable.  We  conclude  there 
was  error  in  overruling  the  demurrer,  and  the  judgment  is  re- 
versed, and  the  action  will  be  dismissed,  unless  the  plaintiff 
shall  obtain  leave  to  amend  the  complaint  from  the  judge  before 
whom  the  motion  shall  be  made. 
Reversed. 

Brown,  J.  While  I  concur  in  the  result,  I  cannot  agree  to 
all  that  is  said  in  the  opinion  of  the  court.  The  facts  are  that 
the  plaintifl  was  a  member  of  the  relief  department  of  the  de- 
fendant, and  voluntarily  went  to  its  hospital  to  be  treated  for 
a  fistula,  brought  on  from  natural  causes,  and  in  no  sense  an 
injury  received  by  reason  of  the  negligence  of  the  defendant  or 
its  employees. 

L  It  would  seem,  therefore,  that  the  court  has  unnecessarily 
and  improperly  declared  section  64  of  the  regulations  of  the  re- 
lief department  void.  The  court  has  done  this  of  its  own  mo- 
tion, and  not  at  instance  of  either  party.  The  learned  counsel 
for  both  plaintiff  and  defendant  admitted  that  section  64  was  a 
valid  and  binding  regulation  upon  the  parties  to  this  record.  If 
this  plaintiff,  having  been  injured  by  the  negligence  of  the  defend- 
ant, had  sued  to  recover  damages,  and  defendant  had  pleaded 
in  bar  of  a  recovery  that  the  plaintiff  had  elected  to  take  the 
benefits  of  the  relief  department,  offered  by  it  in  lieu  of  dam- 
ages, then  the  validity  of  section  64  would  be  squarely  before 
the  court.  But,  as  it  is  not  claimed  by  plaintiff  that  the  de- 
fendant is  in  any  way  responsible  for  the  existence  of  the 
fistula,  I  am  constrained  to  think  that  the  validity  of  section 
64  is  not  presented  upon  this  appeal,  and  that  the  observations 
upon  it  are  to  be  regarded  as  purely  obiter  dicta. 

2.  I  am  of  opinion  that  section  64  is  not  void  as  against 
public  policy  as  a  scheme  devised  by  defendant  to  avoid  the  con- 
sequences of  its  own  negligence.  The  act  of  Congress  referred 
to  by  .the  court  has  no  bearing  whatever  upon  this  case,  as  it 
appears  upon  the  pleadings  to  be  a  matter  wholly  under  the 
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jurisdiction  of  this  state,  and  in  no  particular  within  the  domain 
of  federal  legislation  regulating  interstate  commerce.  Besides 
it  makes  the  employee,  when  holding  the  company  liable  for 
negligence,  account  for  all  he  may  have  received  from  the  re- 
lief department.  Section  64  does  not  enable  the  defendant  to 
avoid  the  consequences  of  its  own  negligence. 

The  whole  scheme  of  the  relief  department  is  founded  upon 
a  policy  that  considers  the  welfare  of  the  employees  as  well  as 
of  the  employer.  While  the  member  pays  certain  annual  dues, 
which  are  very  small,  the  company  bears  by  far  the  heaviest 
portion  of  the  expense  of  maintaining  the  department.  Its  ben- 
efits are  not  confined  to  free  hospital  service,  but  embraces  pay 
for  52  weeks  if  disabled  so  long.  All  the  employees  of  the 
company  may  take  its  benefits,  whether  disabled  in  the  com- 
pany's service  or  ill  from  other  causes.  The  insurance  feature 
is  a  most  valuable  one  to  the  employee.  And  if  an  employee  is 
injured  in  the  company's  service,  he  is  not  denied  the  right  to 
sue  the  company  for  damages.  That  right  is  expressly  reserved  to 
him.  But  he  cannot  take  the  benefits  conferred  by  the  relief 
department  in  case  he  does  sue  for  damages.  No  principle  of 
public  policy  requires  that  the  injured  employee  should  be  per- 
mitted to  take  both.  If  he  is  sick  from  natural  causes,  he  has 
the  right  to  seek  aid  from  the  relief  department.  If  he  is  in- 
jured in  the  service  of  the  company,  he  is  entirely  free  to  sue 
for  damages,  as  much  so  as  if  no  relief  department  existed. 
Under  existing  conditions  the  injured  employee  may  take  which- 
ever course  he  thinks  is  to  his  interest,  whereas  before  he  was 
confined  to  one. 

If  in  a  helpless  or  unconscious  condition  from  sudden  injury 
he  is  involuntarily  carried  to  the  hospital,  no  court  would  hold 
it  to  be  an  election,  and  it  would  be  no  bar  to  his  action.  The 
acceptance  to  bar  recovery  must  be  under  circumstances  when 
the  injured  employee  has  capacity  to  decide  for  himself.  It 
seems  that  my  learned  Brethren  have  not  been  able  to  fortify 
their  opinion  with  any  authority,  as  the  case  quoted  from  14 
Allen  bears  on  a  bequest  in  a  will  for  charitable  purposes.  On 
the  other  hand  it  appears  that  this  identical  relief  department  is 
no  new  thing  in  this  country.  It  has  worked  well  for  employees 
and  employer  for  30  years  or  more,  and  is  common  to  nearly  all 
the  great  railway  systems  of  this  country  and  Canada.  The 
validity  of  section  64  has  been  upheld  by  text-writers  and  nearly 
all  the  courts  of  the  Union.  My  Brethren  are  setting  up  their 
personal  opinions  against  the  collective  wisdom  and  well-con- 
sidered judgments  of  over  a  hundred  judges  of  the  ablest  courts 
in  our  land,  as  well  as  in  Canada.  All  the  text-writers  agree 
with  Judge  Thompson  that  the  validity  of  this  provision  of  the 
relief  department  of  railways  has  been  so  well  settled  that  it  is 
iiot  open  to  question.     Thompson  on  Neg.,  §§  3853-4635. 
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While  novel  in  this  state,  the  validity  of  this  contract  has  been 
supported  by  the  highest  courts  of  New  York,  Pennsylvania, 
Maryland,  Indiana,  Iowa,  Nebraska,  Ohio,  Illinois,  West  Vir- 
ginia, New  Jersey,  South  Carolina,  Georgia,  Alabama,  and  also 
by  the  federal  courts  of  appeal  in  the  Fourth,  Fifth,  Sixth, 
Seventh,  and  Eighth  circuits.  I  quote  from  a  few  of  the  (pin- 
ions. In  Petty  v.  Railroad,  109  Ga.  666,  35  S.  E.  82,  the  court, 
speaking  through  Justice  Lumpkin,  states  the  case  with  great 
clearness :  "The  contract  does  not  in  any  of  its  terms  or  con- 
ditions stipulate  that  the  defendant  company  should  be  absolved 
from  the  legal  consequences  of  its  own  negligence  or  that  of  its 
servants.  On  the  contrary,  it  merely  provides  an  additional 
remedy  to  that  given  by  law  to  an  employee  who  might  suffer 
injury  by  reason  of  the  negligence,  actual  or  imputable,  of  his 
master.  The  latter  remedy  was  left  intact,  undisturbed,  and  un- 
impaired, and  the  injured  employee  might  or  might  not,  at  his 
option,  take  advantage  thereof.  True,  he  could  not  avail  him- 
self of  both,  but  was  put  upon  his  voluntary  election  as  to  which 
of  the  two  he  would  pursue.  This  feature  of  the  contract  is 
not  only  technically  permissible,  but  is  in  perfect  harmony  and 
accord  with  the  fundamental  rule  of  law,  based  upon  sound  and 
sensible  considerations  of  public  policy,  which  contemplates  that 
indemnity,  rather  than  the  mere  chance  of  speculative  gain, 
should  be  the  primordial  purpose  of  every  contract  designed 
to  afford  protection  to  the  party  thereto,  in  the  event  he  sustains 
loss."  Approved  in  Carter  v.  Brunswick  &  W.  R.  Co.,  115  Ga. 
853,  42  S.  E.  239.  In  Lease  v.  Penn.  R.  R.,  10  Iiid.  App.  47,  37 
N.  E.  423,  the  Appellate  Court  of  Indiana  says :  "There  is  no 
rule  of  public  policy  which  condemns  an  arrangement  between 
an  employer  and  his  servants,  looking  to  compromises  of  claims 
for  damages,  and  a  system  of  general  mutual  relief  for  servants, 
and  their  families."  So,  also,  is  C,  B.  &  Q.  R.  R.  Co.  v.  Bell, 
44  Neb.  44,  62  N.  W.  314;  Eckman  v.  C,  B.  &  Q.  R.  R.  Co., 
169  111.  312,  48  N.  E.  496,  38  L.  R.  A.  750;  Fuller  v.  B.  &  0. 
Emp.  Rel.  Assoc,  67  Md.  433,  10  Atl.  237;  C,  B.  &  Q.  R.  R. 
Co.  V.  Curtis,  51  Neb.  442,  71  N.  W.  42,  66  Am.  St.  Rep.  456; 
Maine  v.  C,  B.  &  Q.  Ry.  Co.,  109  Iowa,  269,^  70  N.  W.  630. 
In  the  case  of  Railroad  v.  Moore,  152  Ind.  345,  53  N.  E.  290, 
44  L.  R.  A.  638,  the  court  said :  "It  is  nothing  more  nor  less 
than  a  contract  for  a  choice  between  sources  of  compensation, 
where  but  a  single  one  existed,  and  it  is  the  final  choice — the 
acceptance  of  one  against  the  other — that  gives  validity  to  the 
transaction."  The  Iowa  courts  said  substantially  the  same  thing, 
and  that  the  contract  was  mutual  and  violated  no  principle  of 
public  policy.  As  said  by  the  Supreme  Court  of  Pennsylvania 
in  Johnson  v.  Railway,  163  Pa.  127,  29  Atl.  854:  "The  employee 
is  not  agreeing  to  exempt  the  company  from  liability  for  negli- 
gence, but  accepting  compensation  for  an  injury  already  caused 
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thereby."  The  same  court  well  says:  "The  substantial  feature 
of  the  contract,  which  distinguished  it  from  those  held  void  as 
against  public  policy,  is  that  the  party  retains  whatsoever  right 
of  action  until  after  knowledge  of  all  the  facts  and  an  oppor- 
tunity to  make  his  choice  between  the  sure  benefit  of  the  asso- 
ciation and  the  chances  of  litigation,  and,  having  accepted  the 
former,  he  cannot  justly  ask  the  latter  in  addition."  To  same 
effect  speaks  the  Ohio  court.  Railroad  v.  Cox,  55  Ohio  St.  497, 
45  N.  E.  641,  35  L.  R.  A.  507.  In  the  Indiana  case  (Railroad 
V.  Moore,  supra)  the  court,  reviewing  the  authorities,  says:  "In- 
deed the  cases  seem  to  be  in  substantial  accord."  The  Ohio 
court,  in  State  ex  rel.  Sheets  v.  Railroad,  68  Ohio  St.  9,  67  N. 
E.  93,  64  L.  R.  A.  405,  96  Am.  St.  Rep.  635,  sustaining  the 
identical  section  now  under  consideration,  said :  "The  cases  form 
a  uniform  current  of  judicial  opinion.  We  have  not  been  cited 
to  a  single  case  holding  a  contrary  view,  and  our  research  has 
not  been  rewarded  with  one.  We  think  the  tide  of  judicial 
opinion  is  irresistible."  There  were  only  two  decisions  in  this 
country  adverse  to  these  views,  and  they  were  both  overruled 
by  the  courts  that  made  them.  Miller  v.  Railroad  (C.  C.)  65 
Fed.  305,  overruled  76  Fed.  439,  22  C.  C.  A.  264;  R.  R.  Co.  v, 
Montgomery,  152  Ind.  1,  49  N.  E.  582,  69  L.  R.  A:  875,  71  Am. 
St.  Rep.  301,  overruled  in  R.  R.  Co.  v.  Moore,  152  Ind.  345, 
53  X.  E.  290,  44  L.  R.  A.  638. 

In  view  of  the  great  array  of  cases  from  nearly  all  the  courts 
of  this  country,  constituting  a  solid  phalanx  of  judicial  precedents, 
as  well  as  text-writers,  against  them,  I  can  but  admire  the  cour- 
age with  which  my  Brethren  stand  by  their  own  unsupported 
views.  For  myself  I  believe  with  my  Lord  Coke  that :  "It  is  the 
function  of  a  judge  not  to  make,  but  declare,  the  law  according 
to  the  golden  mete  wand  of  the  law,  and  not  by  the  crooked  cord 
of  discretion."  "Omnis  innovatio  plus  novitate  perturbat  quam 
utilitate  prodest."  To  indicate  how  absolutely  overwhelming  the 
judicial  precedents  are  against  the  views  of  the  majority  of  this 
court  I  append  a  list  of  41  cases  in  the  United  States  and  Can- 
ada, wherein  the  validity  of  this  contract  has  been  sustained. 
There  are  none  against  it.  Graft  v,  Baltimore  &  O.  R.  Co.  (Pa.) 
8  Atl.  206;  Fuller  v.  B.  &  O.  Emp.  Rel.  Assoc,  67  Md.  433,  10 
Atl.  237;  Owens  v,  B.  &  O.  (C.  C.)  35  Fed.  715,  1  L.  R.  A.  75; 
B.  &  O.  Emp.  Rel.  A.  v.  Post,  122  Pa.  579,  15  Atl.  885,  2  L.  R. 

A.  44,  9  Am.  St.  Rep.  147;  Black  v,  B.  &  O.  (C.  C.)  36  Fed. 
655;  Martin  v,  B.  &  O.  (C.  C.)  41  Fed.  125;  Kinney  v.  B.  &  O. 
Emp.  A.,  35  W.  Va.  385;  14  S.  E.  8,  15  L.  R.  A.  142;  Spitze  v. 

B.  &  O.,  75  Md.  162,  23  Atl.  307,  32  Am.  St.  Rep.  378;  Lease  v. 
Penn.  Co.,  10  Ind.  App.  47,  37  N.  E.  423 ;  Johnson  v.  P.  &  R. 
R.  Co.,  163  Pa.  127,  29  Atl.  854;  Ringle  v.  Penn.  R.  Co.,  164 
Pa.  529,  30  Atl.  492,  44  Am.  St.  Rep.  628;  Donald  v,  C,  B.  & 
Q.,  93  Iowa,  284,  61  N.  W.  971,  33  L.  R.  A.  492;  Chicago,  B. 
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&  Q.  R.  Co.  V,  Wymore,  40  Neb.  658,  58  N.  W.  1120;  C,  B.  4 
Q.  R.  Co.  V.  Bell,  44  Neb.  44,  62  N.  W.  314;  B.  &  O.  R.  Co.  t'. 
Bryant,  9  Ohio  Cir.  Ct.  R.  333 ;  Brown  v,  B.  &  O.  R.  Co.,  6  App. 

D.  C.  246;  Smith  v.  B.  &  O.  Emp.  Assoc.,  81  Md.  412,  32  Atl. 
181 ;  Vickers  v,  C,  B.  &  O.  (C.  C.)  71  Fed.  139;  Otis  v,  Penn. 
Co.  (C.  C.)  71  Fed.  136;  Shaver  v,  Penn.  Co.  (C.  C.)  71  Fed. 
931 ;  Eckman  v.  C,  B.  &  Q.,  169  111.  312,  48  N.  E.  496,  38  L 
R.  A.  750;  P.,  C,  C.  &  St.  L.  v.  Cox,  55  Ohio  St.  497.  45  N.  E. 
641,  35  L.  R.  A.  507;  B.  &  O.  R.  Co.  v.  Stankard,  56  Ohio  St. 
224,  46  N.  E.  577,  49  L.  R.  A.  381,  60  Am.  St.  Rep.  745;  Maine 
V.  C,  B.  &  Q.  R.  Co.,  109  Iowa,  269,  70  N.  W.  630,  80  N.  W. 
315;  C,  B.  &  Q.  R.  Co.  v,  Curtis,  51  Neb.  442,  71  N.  W.  42,  66 
Am.  St.  Rep.  456;  Johnson  v.  Char.  &  S.  R.  Co.,  55  S.  C.  152. 
32  S.  E.  2,  33  S.  E.  174,  44  L.  R.  A.  645 ;  P.,  C,  C.  &  St.  L  R. 
Co.  V,  Moore,  152  Ind.  345,  53  N.  E.  290,  44  L.  R.  A.  638;  P.. 
C,  C.  &  St.  L.  R.  Co.  V,  Hosea,  152  Ind.  416,  53  N.  E.  419; 
Beck  V.  Penn.  R.  Co.,  63  N.  J.  Law,  233,  43  Atl.  908,  76  Am. 
St.  Rep.  211 ;  Petty  v.  Brun.  &  W.  R.  Co.,  109  Ga.  666,  35  S. 

E.  82;  Clinton  v,  C,  B.  &  Q.  R.  Co.,  60  Neb.  692,  84  N.  W. 
90 ;  P.,  C;  C.  &  St.  L.  R.  Co.  v,  Elwood,  25  Ind.  App.  674.  58 
N.  E.  866;  Cowen  et  al.  v.  Ray,  108  Fed.  320,  47  C.  C.  A.  352; 
Fivey  v.  Penn.  R.  Co.,  67  N.  J.  Law,  627,  52  Atl.  472,  91  Am. 
St.  Rep.  445 ;  Ferguson  v.  Grand  Trunk,  Rap.  Jud.  Que.,  2  C. 
S.  54  (following  Queen  v,  Grenier,  30  Can.  Sup.  St.  42) ;  Hamil- 
ton V,  St.  L.,  K.  &  N.  W.  R.  Co.  (C.  C.)  118  Fed.  95;  Carters. 
Brun.  &  W.  Ry.  Co.,  115  Ga.  853,  42  S.  E.  239;  Oyster  v.  Bur. 
Relief  Dep.,  65  Neb.  789,  91  N.  W.  699,  59  L.  R.  A.  291;  State 
ex  rel.  Sheets  v.  P.,  C,  C.  &  St.  L.  R.  Co.,  68  Ohio  St.  9,  67  N. 
E.  93,  64  L.  R.  A.  405,  96  Am.  St.  Rep.  635 ;  Walters  v.  C,  B.  & 
Q.,  74  Neb.  551,  104  N.  W.  1066;  Harrison  v.  Ala.  M.  Ry.  Co., 
144  Ala.  246,  40  South.  394. 

Walker,  J.,  concurs. 
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(Supreme  Court  of  Washington,  March  31,  1910.) 

[107  Pac.  Rep.  1045.] 

Appeal  and  Error — Review — Harmless  Error — Admission  of  Evi- 
dence.— In  a  servant's  action  for  injuries,  error  in  admitting  in  evi- 
dence a  release  not  pleaded  was  harmless  where  the  release  was  first 
properly  admitted  in  evidence  in  cross-examination  of  plaintiff  as  af- 
fecting his  credibility,  and  on  redirect  examination  plaintiff  explained 
the  circumstances  attending  its  execution,  making  no  claim  of  fraud 
or  duress,  but  assigning  as  a  sole  reason  for  its  execution  the  fact 
that  he  desired  re-employment,  and  could  not  get  it  without  execut- 
ing the  release. 

Contracts — Consideration — Sufficiency. — That  which  is  of  value  to 
one  of  the  parties,  or  a  detriment  to  the  other,  is  a  sufficient  consid- 
eration to  support  a  contract,  in  the  absence  of  fraud. 

Release — Consideration.'*' — A  release  of  damages  executed  by  an 
injured  servant,  on  condition  that  he  be  re-employed  by  the  master, 
was  binding  on  the  servant. 

Release — Mutuality.* — A  contract  whereby  an  injured  servant  who 
had  been  employed  by  the  master  for  about  five  years  was  reinstated 
and  allowed  to  work  under  the  same  circumstances  as  before  the  ac- 
tion, on  condition  that  he  execute  a  release  of  damages,  did  not  lack 
mutuality,  though  the  re-employment  was  not  for  any  definite  time. 

Release — Validity — Execution. — Where  an  ijijured  servant  executed 
a  release  of  damages,  and  was  reinstated  in  his  employment,  and 
continued  therein,  the  contract  was  an  executed  one,  and  the  servant 
could  not  thereafter  complain  that  the  release  was  not  signed  by  the 
master. 

Department  1.  Appeal  from  Superior  Court,  King  County; 
Wilson  R.  Gay,  Judge. 

Action  by  George  R.  Tindall  against  the  Northern  Pacific  Rail- 
way Company.  Judgment  for  defendant,  and  plaintiff  appeals. 
Affirmed. 

Heber  McHugh,  John  T,  Casey,  and  Milo  A.  Root,  for  ap- 
pellant. 
Carroll  B,  Graves  and  Charles  H.  Winders,  for  respondent. 

GosE,  J.  This  is  a  suit  to  recover  damages  for  personal  in- 
juries sustained  by  the  plaintiflF  on  the  28th  day  of  July,  1907, 
while  in  the  employ  of  defendant  as  foreman  of  a  switching 
crew.  The  case  went  to  trial  to  a  jury  on  the  Sth  day  of  No- 
vember, 1909.    At  the  close  of  the  plaintiff's  testimony,  the  de- 

*See  last  foot-note  of  Illinois  Cent.  R.  Co.  z\  Keebler  (Ky.),  18  R. 
R.  R.  32,  41  Am.  &  Eng.  R.  Cas.,  N.  S.,  32. 
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fendant  challenged  the  sufficiency  of  the  evidence,  and  moved 
for  judgment  on  three  grounds :  (1)  That  there  was  no  evidence 
of  defendant's  negligence;  (2)  that  the  plaintiff  assumed  the 
risk;  and  (3)  that  it  affirmatively  appeared  that  the  plaintiff  had 
settled  the  claim  upon  which  the  action  was  based  before  the 
commencement  of  the  suit.  The  motion  was  sustained  upon  the 
last  ground,  and  a  judgment  for  costs  was  entered  in  favor  of 
the  defendant.    The  plaintiff  has  appealed. 

The  record  discloses  that  the  appellant  has  had  about  22  years' 
experience  in  railroad  work,  5  years  of  which  he  was  in  the  em- 
ploy of  the  respondent ;  that  at  the  time  of  the  accident  he  was 
foreman  of  a  switching  crew  consisting  of  five  men ;  that  in  the 
discharge  of  his  duties  he  took  three  cars  from  a  side  track, 
placed  one  of  them  on  the  main  track,  and  caused  the  other  ^^'o 
to  be  switched  back  onto  the  side  track  against  other  cars;  that, 
owing  to  a  defective  lug  in  the  stationary  car,  the  automatic 
coupler  failed  to  connect,  and  the  two  cars  started  toward  the 
main  track,  when  appellant  took  a  scantling,  two  by  four  in  di- 
mensions, and  placed  it  at  first  under  the  front  wheel  of  the  car, 
and,  after  that  wheel  had  passed  over  it,  threw  it  under  the  rear 
wheel;  that  the  plank  split,  and  a  sliver  penetrated  his  hand, 
causing  the  injury  complained  of.  About  two  weeks  after  the 
accident,  the  appellant  made  a  report  to  the  respondent  on  one 
of  its  printed  forms,  stating  that  the  injury  was  not  caused  by 
any  defect  in  the  machinery  or  appliances,  or  through  the  neg- 
ligence of  any  of  the  respondent's  employees.  No  officer  or 
agent  of  the  respondent  was  present  when  the  appellant  made 
the  report.  It  was  his  own  free  and  voluntary  act  and  state- 
ment. On  September  24,  1907,  the  appellant,  desiring  re-em- 
ployment, as  a  condition  precedent  thereto  executed  a  release, 
in  which  he  reiterated  the  statements  made  in  his  first  report, 
and  released  and  discharged  the  respondent  from  all  claim  for 
damages  for  the  injuries  he  had  sustained.  The  release  recited 
that  there  was  no  agreement  upon  the  part  of  the  respondent  to 
continue  his  employment  for  any  length  of  time,  but  that  he  was 
"to  be  simply  reinstated  and  allowed  to  work  under  the  same  cir- 
cumstances as  before  the  accident."  The  appellant  testified  that, 
before  signing  the  release,  he  had  a  conversation  with  the  claim 
agent  of  the  respondent,  who  informed  him  that  he  could  not 
go  to  work  until  he  executed  the  release;  that  he  signed  it  in 
order  to  get  work  and  get  money  to  pay  his  bills.  The  appellant 
was  thereupon  reinstated,  and  continued  in  the  employ  of  the 
company  until  April,  1908,  a  period  of  more  than  six  months. 
This  action  was  commenced  in  January,  1909. 

The  appellant  first  contends  that  the  release  was  not  pleaded, 
and  was  improperly  admitted  in  evidence.  The  error,  however, 
was  without  prejudice.  The  release  was  first  properly  admitted 
in  evidence  in  cross-examination  of  the  appellant  as  affecting  his 
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credibility.  On  redirect  examination  the  appellant  explained  the 
circumstances  attending  its  execution,  making  no  claim  of  fraud 
or  duress,  but  assigned  as  the  sole  reason  for  its  execution  the 
fact  that  he  desired  re-employment,  and  could  not  get  it  without 
executing  the  release.  The  facts  were  then  before  the  court,  and 
it  was  for  it  to  determine  its  legal  effect. 

It  is  next  urged  that  there  was  no  consideration  for  the  re- 
lease. We  cannot  agree  with  this  contention.  The  recoverable 
damage,  if  any,  was  unliquidated  and  uncertain.  That  which  is  of 
value  to  one  of  the  parties  or  a  detriment  to  the  other  is  a  suffi- 
cient consideration  to  support  a  contract  in  the  absence  of  fraud. 
To  hold  that  the  release  is  not  binding  upon  the  appellant  would, 
in  eflFect,  destroy  his  power  to  contract.  He  desired  re-employ- 
ment by  the  respondent,  and  could  not  obtain  it  without  releasing 
it  from  liability  for  any  claim  for  damages  resulting  from  his 
injury.  He  acted  advisedly.  He  understood  that  it  rested  with 
him  to  deteri^ine  whether  he  would  stand  upon  his  claim  for 
damages  and  seek  employment  elsewhere,  or  acquit  the  respond- 
ent of  liability  and  secure  reinstatement.  He  chose  the  latter 
course,  as  he  frankly  stated,  because  he  wanted  to  secure  em- 
ployment so  that  he  could  pay  his  bills.  This  view  is  supported 
by  the  following  cases:  Forbs  v.  St.  Louis,  I.  M.  &  S.  Ry.  Co., 
107  Mo.  App.  661,  82  S.  W.  562;  Cleveland,  etc.,  Ry.  Co.  v. 
HilUgoss,  171  Ind.  417,  86  N.  E.  485;  Hobbs  v.  Brush  Electric 
Light  Co.,  75  Mich.  550,  42  N.  W.  965 ;  Smith  v.  St.  Paul  &  D. 
R.  Co.,  60  Minn.  330,  62  N.  W.  392 ;  Carter  White  Lead  Co.  v. 
Kinlin,  47  Neb.  409,  66  N.  W.  536.  In  the  Forbs  Case  the  plain- 
tiff,  a  railroad  employee,  received  an  injury,  and,  in  considera- 
tion of  being  re-employed  by  the  railway  company  "for  such  time 
only  as  may  be  satisfactory  to  said  company,"  released  it  from 
all  claim  for  any  damages  he  had  sustained.  It  was  held  that, 
notwithstanding  the  re-employment  was  indefinite  in  duration,  it 
constituted  a  sufficient  consideration  for  the  discharge  of  the  com- 
pany from  liability.  In  the  Cleveland  Case  the  plaintiff,  a  street 
car  conductor,  was  injured  in  a  collision  while  in  the  discharge 
of  his  duties.  He  executed  a  release  to  the  company  upon  its 
agreement  to  employ  him  "so  long  as  satisfactory  to  it,  and  not 
otherwise."  The  court  said  the  consideration  was  sufficient  to 
give  validity  to  the  release.  In  Missouri,  K.  &  T.  Ry.  Co.  v. 
Smith,  98  Tex.  47,  81  S.  W.  22,  66  L.  R.  A.  741,  107  Am.  St. 
Rep.  607,  cited  by  the  appellant,  a  release,  executed  in  considera- 
tion of  re-employment  "for  such  time  only  as  may  be  satisfactory 
to  said  company,"  was  held  to  have  been  executed  without  con- 
sideration. We  think  the  rule  announced  by  the  Missouri  and 
Indiana  courts  is  more  in  consonance  with  the  fundamental  law 
of  contracts.  It  is  of  the  highest  importance  to  the  individual 
that  the  freedom  of  contract  be  not  impaired,  and  that  he  be 
given  the  fullest  liberty  to  determine  for  himself  the  question 
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of  the  sufficiency  of  the  consideration  where  no  fraud  is  present^ 
and  where  the  consideration  does  not  touch  the  question  of  pub- 
lic policy. 

The  point  is  made  that  the  contract  is  wanting  in  mutuality. 
This  contention  is  also  without  merit.  Carter  White  Lead  Com- 
pany V.  Kinlin,  supra;  Smith  v.  St.  Paul,  etc..  Co.,  supra.  The 
precise  point  urged  is  that  there  was  no  obligation  on  the  part 
of  the  respondent  to  continue  the  employment  for  any  definite 
time.  The  appellant  had  been  employed  by  the  resi)ondent  for 
about  five  years,  and  was  reinstated  and  "allowed  to  work  under 
the  same  circumstances  as  before  the  accident." 

The  questions  of  duress  and  public  policy  are  suggested.  The 
appellant's  testimony  shows  affirmatively,  as  we  have  seen, 
that  he  voluntarily  executed  the  release.  Public  policy,  we  ap- 
prehend, is  not  violated  by  permitting  a  person  to  enter  into 
a  contract  to  perform  legitimate  labor. 

Finally,  it  is  said  the  respondent  did  not  sign  the  release,  and 
that  it  is  therefore  of  no  binding  force.  The  release  shows  on  its 
face  that  it  was  not  intended  that  the  respondent  should  sign  it. 
It  did,  however,  reinstate  the  appellant,  and  continued  his  em- 
ployment for  a  period  of  more  than  six  months  in  considera- 
tion of  the  release.  When  the  appellant  resumed  work,  the 
contract  was  an  executed  one,  and  he  cannot  now  complain  that 
the  release  was  not  signed  by  the  respondent. 

The  view  we  have  taken  of  the  case  makes  it  unnecessary  to 
consider  the  questions  of  the  negligence  of  the  appellant  and  as- 
sumption of  risk. 

The  judgment  is  affirmed. 

RuDKiN,  C.  J.,  and  Chadwick  and  Fullerton,  J.  J.,  concur. 
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(Supreme  Court  of  Florida,  June  25,  1909,  Headnotes  Filed  Oct.  11, 

1909.) 

[50    So.    Rep.    428.] 

Constitutional  Law—Due  Process  of  Law — Equal  Protection  of 
LawB — Injury  to  Railroad  Employees — Liability  of  Master.'*' — Section 
3150,  Gen.  St.  1906,  that  imposes  liability  upon  railroad  companies 
for  injury  to  their  employees,  who  are  free  from  fault,  through  the 
negligence  of  coemployees,  does  not  deny  to  such  companies  due 
process  of  law,  or  the  equal  protection  of  the  law,  and  is  not  violative 
of  the  fourteenth  amendment  to  the  federal  Constitution. 

Principal  and  Agent — Evidence  of  Agency — Declarations  of  Agent. 
—Agency  cannot  be  established  by  the  declaration  of  the  supposed 
agent 

Trial— Appeal  and  Error — Special  Verdict — Right  to  Require — Re- 
view—Discretion of  Lower  Court — Recommendation  of  Special  Ver- 
dict— In  the  absence  in  Florida  of  a  statute  on  the  subject  of  special 
verdicts,  our  trial  courts  are  not  justified  in  directing  the  jury  to  find 
a  special  verdict,  though  they  may,  in  their  discretion,  in  a  proper 
case  recommend  one;  but  the  jury  has  the  right  to  decline  finding  any 
other  than  a  general  verdict.  The  appellate  court  will  not  review  or 
reverse  such  trial  courts  for  their  refusal  to  exercise  their  discretion 
in  such  cases. 

Damages — Instructions. — In  cases  where  a  plaintiff's  prospective 
losses  in  the  future  during  his  life  expectancy  from  the  diminished 
earning  capacity  consequent  upon  his  injuries  is  made  a  ground  of 
recovery,  the  jury  should  be  instructed  that,  in  estimating  such,  pro- 
spective future  damages  resulting  from  the  diminished  earning  capac- 
ity, they  should  reduce  such  damages  to  their  present  value,  and  that 
such  present  value  thereof  only  should  be  included  in  their  verdict. 

Cockrell  and  Hocker,  JJ.,  dissenting. 
(Syllabus  by  the  Court.) 

In  Banc.  Error  to  Circuit  Court,  St.  Lucie  County;  Minor 
S.  Jones,  Judge. 

Action  by  Charles  O.  Lassiter  against  the  Florida  East  Coast 
Railway  Company.  Judgment  for  plainti5,  and  defendant  brings 
error.    Reversed. 

Geo,  M.  Robbins,  for  plaintiff  in  error. 
Beggs  &  Palmer,  for  defendant  in  error. 

*See  last  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  McNamare  (Ark.), 
33  R.  R.  R.  713,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  713;  last  foot-note  of 
Hoxie  V.  New  York,  etc.,  R.  Co.  (Conn.),  33  R.  R.  R.  537,  56  Am.  & 
Eng.  R.  Cas.,  N.   S.,  537. 
36  R  R   K— 37 
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Taylor,  J.  The  defendant  in  error,  as  plaintiff  below,  sued 
the  plaintiff  in  error,  as  defendant  below,  in  the  circuit  court 
of  St.  Lucie  county  in  an  action  for  damages  for  personal  in- 
juries; the  trial  resulting  in  a  verdict  and  judgment  for  the 
plaintiff  below,  for  review  of  which  the  defendant  below  brings 
the  case  here  by  writ  of  error. 

The  plaintiff,  at  the  time  of  the  injury  sued  upon,  was  an  em- 
ployee of  the  defendant  railway  company,  and  brought  his  suit 
under  the  provisions  of  section  3150  of  the  General  Statutes  of 
1906,  which  reads  as  follows: 

"If  any  person  is  injured  by  a  railroad  company  by  the  run- 
ning of  the  locomotives  or  cars,  or  other  machinery  of  sach 
company,  he  being  at  the  time  of  such  injury  an  employee  of  the 
company,  and  the  damage  was  caused  by  negligence  of  another 
employee,  and  without  fault  or  negligence  on  the  part  of  the 
person  injured,  his  employment  by  the  company  shall  be  no  bar 
to  a  recovery.  No  contract  which  restricts  such  liability  shall 
be  legal  or  binding." 

The  defendant  demurred  to  the  plaintiff's  declaration  on  the 
ground  that  this  statute  denies  the  defendant  equal  protection 
of  the  law,  in  that  it  attempts  to  create  a  new  tort  as  to  only 
one  class  of  carriers,  and  is  obnoxious  to  the  fourteenth  amend- 
ment of  the  Constitution  of  the  United  States.  This  demurrer 
was  overruled,  and  such  ruling  is  assigned  as  error. 

The  contention  in  support  of  this  assignment  is  that  the  new 
rule  of  liability  of  the  master  to  his  servant,  who  is  without 
fault,  for  the  negligence  of  a  fellow  servant,  imposed  by  this 
statute,  is  an  unjust  discrimination  against  railroad  carriers,  in 
confining  such  rule  to  them,  and  in  not  extending  it  to  all  classes 
of  carriers  alike;  that  there  is  no  just  basis  for  such  a  classifi- 
cation of  carriers.    These  contentions  are  untenable. 

In  the  ably  considered  case  of  Kiley  v.  Chicago,  M.  &  St.  P. 
Ry.  Co.  (decided  by  the  Supreme  Court  of  Wisconsin  in  Jan- 
uary, 1909)  119  N.  W.  309,  in  which  the  same  contentions  were 
made  that  are  here  urged,  it  was  tersely  and  properly  held  that: 
*'The  necessity  and  propriety  of  classification  for  legislative  pur- 
poses are  to  be  determined  by  the  Legislature,  and  cannot  be 
disturbed  when  exercised  within  the  rule  declaring  that  classi- 
fication must  be  based  on  substantial  distinctions  and  germane 
to  the  purpose.  The  business  of  operating  railroads  differs  from 
other  business  in  its  nature,  in  its  relation  to  the  public,  and  in 
the  particular  dangers  incurred  by  its  employees  and  the  public, 
and  calls  for  special  regulation  to  meet  the  conditions  peculiar  to 
it,  and  such  as  are  wholly  inapplicable  to  any  other  business,  and 
that  such  a  statute  is  not  invalid  as  denymg  to  railroad  com- 
panies the  equal  protection  of  the  law,  nor  does  it  deny  to  them 
due  process  of  law."  The  court  did  not  err  in  overruling  this 
demurrer.  See  note  to  V.  C.  G.  M.  Co.  v.  Firstbrook,  36  Cola 
498,  86  Pac.  313. 
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The  third  assignment  of  error  complains  of  the  court's  sus- 
taining a  challenge  for  cause  made  by  the  plaintiff  to  a  tales- 
man tendered  as  a  juror.  Inasmuch  as  there  will  have  to  be 
another  trial  of  the  cause,  and  as  it  is  unlikely  that  the  same  occur- 
rence will  again  transpire  at  another  trial,  it  becomes  unneces- 
sary to  pass  upon  this  assignment. 

At  the  trial  it  was  shown  that  after  the  injury  to  the  plaintiff 
he  was  attended  by  a  physician,  one  Dr.  Lloyd,  and  that  owing 
to  the  unskillfulness  of  this  physician  the  plaintiff's  injury  was 
very  much  aggravated,  and  in  an  attempt  by  the  plaintiff  to  prove 
that  he  was  the  railroad's  physician,  and  that  the  railroad  was  re- 
sponsible for  his  unskilled  treatment,  the  plaintiff  testified  that  Dr. 
Lloyd  told  him  he  was  the  company's  physician.  The  defend- 
ant moved  the  court  to  strike  this  testimony;  but  such  motion 
was  denied,  and  this  ruling  is  assigned  as  error.  This  was  error. 
Agency  cannot  be  established  by  the  declarations  of  the  supposed 
agent  himself.  Lakeside  Press  &  Photo  Engraving  Co.  v,  Camp- 
bell, 39  Fla.  523,  22  South.  878;  Elliott  on  Evidence,  §  252,  and 
citations.  As  the  same  facts  were  subsequently  shown  by  com- 
petent evidence  without  objection,  this  error  may  be  regarded  as 
harmless. 

The  second  count  in  the  plaintiff's  declaration  sought  recovery 
of  damages. from  the  defendant  railway  company  because  of  the 
maltreatment  by  the  physician  whom  it  was  alleged  was  put  in 
charge  of  the  plaintiff's  case  by  the  defendant;  the  defendant 
knowing  at  the  time  of  said  physician's  want  of  skill  in  his  pro- 
fession. At  the  close  of  the  plaintiff's  testimony  the  defendant 
moved  the  court  to  instruct  the  jury  not  to  consider  any  evi- 
dence put  in  by  the  plaintiff  to  support  said  second  count  of 
his  declaration,  because  the  plaintiff  had  wholly  failed  to  prove 
that  the  defendant  had  any  knowledge  of  the  want  of  skill  in 
his  profession  by  said  physician  when  it  employed  him,  and  also 
at  the  same  time  moved  the  court,  on  the  same  ground,  to  re- 
quire the  plaintiff  to  elect  upon  which  count  of  his  declaration  he 
would  proceed.  Both  of  these  motions  were  denied  by  the  court, 
and  these  rulings  constitute  the  fifth  and  sixth  assignments  of 
error. 

There  was  no  error  in  either  of  these  rulings.  At  the  time 
said  motions  were  made  only  the  plaintiff's  testimony  was 
before  the  jury,  and  he  had  the  right  at  that  stage  of  the  case 
to  an  opportunity  to  make  good  the  second  count  of  his  declara- 
tion, if  he  could,  from  the  defendant's  witnesses.  Not  having 
done  so,  however,  at  the  close  of  all  the  evidence,  the  court 
properly  instructed  the  jury  that  the  plaintiff  had  failed  to  make 
out  his  case  under  the  second  count  of  his  declaration,  and  that 
he  could  not  recover  anything  under  said  second  count. 

The  seventh  assignment  of  error  is  predicated  upon  an  argu- 
ment of  plaintiff's  counsel  to  the  jury  that  was  objected  to  by 
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the  defendant,  and  the  court  moved  to  instruct  the  jury  not  to 
consider  such  argument,  but  which  motion  was  denied  by  the 
court.  The  argument  in  question  tended  to  make  capital  for 
the  plaintiff  out  of  the  matter  of  the  second  count  in  the  declara- 
tion, which,  as  before  seen,  was  out  of  the  case  for  lack  of  proof 
to  sustain  it.  Such  argument  was,  therefore,  improper,  and  the 
jury  should  have  been  instructed,  as  requested,  to  disregard  it. 

At  the  close  of  the  evidence  the  defendant's  counsel  requested 
the  court  to  instruct  the  jury  that  it  was  within  their  discretion 
to  return  either  a  general  or  special  verdict,  which  request  was 
refused  by  the  judge.  The  judge  also  remarked  in  the  hearings 
of  the  jury  that  he  did  not  consider  the  case  one  in  which  a  spe- 
cial verdict  would  be  proper.  This  refusal  to  instruct  as  re- 
quested and  the  accompanying  remark  of  the  judge  constitute 
the  eighth  and  ninth  assignments  of  error. 

We  have  no  statute  in  Florida  on  the  subject  of  special  ver- 
dicts, but  at  the  common  law  it  seemed  to  be  a  matter  wholly 
within  the  discretion  of  the  jury  as  to  whether  they  would  return 
a  general  or  special  verdict.  See  2  Andrews,  American  Law, 
1491;  Clementson  on  Special  Verdicts  pp.  5,  6.  In  the  sanie 
work,  at  page  179,  it  is  said  that,  in  states  where  no  specific 
statutory  provision  on  the  subject  exists,  special  verdicts  may 
be  found  as  at  common  law.  The  .court  is  not  justified  in  direct- 
ing the  jury  to  find  a  special  verdict,  though  it  may,  in  its  dis- 
cretion, in  a  proper  case  recommend  one.  A  jury  has  the  right 
to  decline  finding  any  other  than  a  general  verdict.  In  the  case 
of  Baltimore  &  Ohio  R.  R.  Co.  v.  School  District,  3  Penny.  (Pa.) 
518,  it  is  held  that  "a  court  may,  in  its  discretion,  recommend 
a  special  verdict,  but  it  is  a  discretion  the  appellate  court  will 
review  and  reverse  for  their  refusal  to  exercise  it."  Following 
this  authority,  we  will  not  undertake  to  review  or  reverse  the 
action  of  the  circuit  judge  in  refusing  to  exercise  his  discretion 
in  suggesting  to  the  jury  their  right  to  return  a  special  verdict. 
Nor  can  we  discover  how  the  defendant  could  have  been  in- 
jured by  the  remark  of  the  judge  in  the  hearing  of  the  jur)' 
to  the  effect  that  he  did  not  think  the  case  was  one  where  a 
special  verdict  was  proper. 

The  tenth  assignment  of  error  is  based  upon  the  insufficiency 
of  the  evidence  to  support  the  verdict,  and  will  be  considered 
hereafter  in  dealing  with  the  motion  for  new  trial. 

The  eleventh  assignment  of  error  is  based  upon  the  refusal 
of  the  court  to  instruct  the  jury  to  return  a  verdict  for  the  de- 
fendant, on  the  ground  that  the  facts  not  controverted  showed 
contributory  negligence  on  the  part  of  the  plaintiff,  which  in  an 
appreciable  degree  contributed  to  his  injury.  The  writer  of 
this  opinion  thinks  that  under  the  facts  in  proof  this  charge 
should  have  been  given,  for  the  following  reasons  and  on  the 
following  authorities :    The  undisputed  facts  in  proof  make  out 
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the  following  case:  The  plaintiff  was  an  employee  of  the  de- 
fendant company  in  the  capacity  of  switchman  in  the  railway 
yards  of  the  defendant  at  Ft.  Pierce,  which  was  a  division  point 
for  freight  trains,  and  where  there  is  a  coal  chute  for  supplying 
the  engines  with  coal,  which  coal  chute  is  loaded  from  cars 
placed  on  a  track  that  runs  between  the  chute  and  the  pit;  the 
coal  being  first  dumped  from  the  cars  into  the  pit,  and  from 
there  hoisted  up  into  the  chute.  On  the  16th  day  of  February, 
1906,  an  engineer  in  charge  of  an  engine  and  the  plaintiff,  on 
being  instructed  to  place  a  car  of  coal  at  the  pit  to  be  unloaded, 
backed  into  what  they  called  the  "cripple  track"  and  picked  up 
a  car  of  coal.  The  plaintiff  rode  out  of  the  cripple  track  on  the 
north  end  of  the  car,  and  got  off  at  a  switch  and  threw  it,  and 
then  stepped  back  some  few  feet  towards  a  crossing  to  see 
that  it  was  clear,  and,  seeing  that  it  was  clear,  signaled  to  the 
engineer  in  charge  of  the  engine  to  back,  which  he  did  slowly. 
Then  the  plaintiff  stepped  towards  the  car  as  it  came  slowly 
back,  and  mounted  it  by  putting  his  foot  in  the  stirrup  and 
catching  hold  of  the  lower  end  of  the  grab  iron,  and  after  he  had 
hung  there  for  a  distance  of  25  or  30  feet,  on  straightening  him- 
self up  to  a  more  comfortable  position,  the  grab  iron  gave  way, 
letting  him  fall  to  the  ground,  when  one  of  the  car  wheels 
passed  over  his  foot,  crushing  it  to  an  extent  that  necessitated 
amputation  of  the  foot. 

While  the  plaintiff  testified  that  it  was  necessary  for  him  to 
mount  this  car  and  ride  on  it  back  to  the  coal  pit  to  see  where 
to  place  it,  yet  his  own  evidence  shows  that  from  the  point 
where  he  mounted  the  car  back  to  the  coal  pit  where  it  was  to 
be  placed  in  position  for  unloading  was  only  151  feet,  and  that 
the  cars  were  being  moved  no  faster  than  he  could  walk,  and  that 
he  would  have  had  to  dismount  just  before  reaching  the  coal 
pit  in  order  to  more  effectually  signal  to  the  engineer  in  placing 
the  car  at  the  pit,  and  that  between  the  point  where  he  mounted 
the  car  and  the  coal  pit  the  track  curved,  so  that  if  he  had  under- 
taken to  signal  the  engineer  from  his  position  on  the  car  he 
would  have  been  compelled  to  lean  out  from  the  car  as  far  as 
he  could  in  order  for  the  engineer  to  see  him  or  his  signals. 
On  the  other  hand,  the  uncontradicted  evidence  of  the  defense 
is  that  there  was  no  necessity  for  his  mounting  this  car,  but 
that,  on  the  contrary,  his  proper  place  was  on  the  ground  for 
the  more  efficient  signaling  to  the  engineer,  and  the  plaintiff's 
own  evidence  shows  that  he  could  have  walked  back  from  the 
point  where  he  mounted  the  car  to  the  coal  pit,  where  he  would 
have  had  to  dismount  again,  a  distance  of  only  151  feet,  as 
quickly,  at  the  rate  the  cars  were  being  propelled,  as  the  cars 
would  have  arrived  there.  So  that  his  mounting  this  car  at  the 
time  and  place  that  he  did  was  wholly  uncalled  for  by  the  de- 
mands of  duty  or.  necessity,  was  contrary  to  the  efficient  per- 
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formance  of  his  duty  on  that  occasion,  and  undertaken  by  him 
solely  for  his  own  pleasure  or  convenience,  and  at  his  own 
risk.  The  boarding  of  a  train  in  motion  is  necessarily  attended 
with  more  or  less  danger  under  any  circumstances,  and  em- 
ployees of  railroads,  as  well  as  the  public  generally,  owe  it  to 
their  own  safety  to  abstain  from  attempting  it,  unless  the  de- 
mands of  duty  make  it  necessary.  This  court,  following  the 
construction  put  by  the  Georgia  court  upon  their  statute,  from 
which  ours  in  such  cases  has  been  adopted,  has  repeatedly  held 
that  an  employee  of  a  railroad  company  cannot  recover  damages 
from  such  company  for  injuries  sustained  by  him  on  account 
of  the  negligence  or  carelessness  of  another  employee,  unless 
wholly  without  fault  himself.  Duval,  Receiver  z\  Hunt,  34  Fla. 
85,  15  South.  876.  In  Atlantic  Coast  Line  R.  Co.  v.  Ryland,  50 
Fla.  190,  40  South.  24,  it  is  held  that  under  our  statute,  author- 
izing recovery  by  an  employee  of  a  railroad  company  of  damages 
for  injury  received  by  the  running  of  its  locomotives,  cars,  or 
other  machinery  through  the  negligence  of  a  coemployee  or  fel- 
low servant,  the  injured  employee,  in  order  to  recover,  must 
himself  be  entirely  free  from  fault  or  negligence.  He  must  do 
nothing  to  contribute  to  his  injury,  and  must  neglect  to  do  noth- 
ing to  prevent  the  consequence  of  the  negligence  of  the  other 
servants.  Any  negligence  of  the  plaintiff  in  such  a  case,  how- 
ever slight,  that  contributes  in  an  appreciable  degree  to  the 
cause  of  the  injury,  defeats  a  recovery. 

In  the  case  of  Cunningham  v,  Chicago,  M.  &  St.  P.  R.  Co. 
(C.  C.)  17  Fed.  882,  it  is  said  that:  **If  a  man  voluntarily  and 
unnecessarily  puts  himself  into  a  dangerous  position,  where  there 
are  other  positions  that  he  may  take,  in  connection  with  the  dis- 
charge of  his  duty,  that  are  safe,  he  cannot  recover  damages  for 
that  injury  to  which  he  has  contributed  by  his  own  negligence." 
To  the  same  effect  is  the  ruling  in  Day  zk  Louisiana  West.  Ry. 
Co.,  121  La.  180.  46  South.  203.  In  Dowell  v.  Vicksburg  & 
Meridian  R.  R.  Co.,  61  Miss.  519,  it  was  held  that  a  servant  of 
a  railroad  company  cannot  recover  in  a  suit  against  the  company 
for  injuries  received  while  recklessly  attempting  to  board  a  moving 
train,  although  it  is  shown  that  the  train  was  improperly  equipped 
and  that  some  of  its  appliances  were  defective.  That  under 
these  circumstances  the  fact  that  the  plaintiff  was  in  the  habit 
of  boarding  moving  trains,  or  that  he  had  been  seen  to  do  so 
on  previous  occasions  with  impunity,  will  not  avail  him. 

In  the  case  of  Southern  Ry.  Co.  v.  Harbin,  110  Ga.  808,  36 
S.  E.  218,  the  Supreme  Court  of  Georgia  approvingly  quotes  the 
following  ruling  from  the  case  of  M.  &  O.  R.  R.  v.  George,  94 
Ala.  200,  10  South.  145:  "If  there  are  two  apparent  ways 
of  discharging  the  required  service,  one  more  dangerous  than  the 
other,  the  employee  is  bound  to  select  the  latter,  and  is  guilty  of 
such  negligence  as  will  bar  an  action  for  damages  if  he  selects 
the  former  and  is  thereby  injured." 
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In  the  case  of  Southern  Kansas  R.  Co.  v.  Robbins,  43  Kan^ 
145,  23  Pac.  113,  it  is  held  that  evidence  of  the  practice  and 
usage  of  others  in  climbing  the  ladder  of  a  box  car  when  a 
train  is  in  motion  is  not  admissible  to  prove  due  care  on  the 
part  of  a  party  injured  at  the  time  of  the  accident. 

In  the  case  of  Quirouet  v.  Alabama  G.  S.  R.  Co.,  Ill  Ga. 
315,  36  S.  E.  599,  it  was  held  that  where. an  employee  has  his 
choice  of  two  ways  in  which  to  perform  a  duty,  the  one  safe, 
though  inconvenient,  and  the  other  dangerous,  he  is  bound  to 
select  the  safe  method ;  and  if,  instead  of  so  doing,  he  elects  to 
pursue  the  dangerous  way,  and  is,  in  consequence,  injured,  he 
is  guilty  of  such  negligence  as  will  bar  an  acti<Mi  for  damages 
against  the  master. 

In  the  instant  case  the  undisputed  facts  in  proof  show  that 
the  plaintiff  here  was  in  safety  on  the  ground ;  that  his  duties 
required  him  to  proceed  a  distance  of  only  151  feet  to  a  point  at 
the  coal  pit  to  signal  the  engineer  as  to  the  placing  there  of  a 
car  load  of  coal ;  that  he  could  have  walked  this  short  distance 
with  perfect  safety  to  himself,  and  arrived  there  in  ample  time 
to  give  his  signals,  but  that,  instead  of  choosing  the  safe  walk, 
he,  wholly  without  necessity,  selected  the  dangerous  feat  of 
boarding  a  moving  coal  car  in  order  to  ride  thereon  the  short 
distance  that  he  had  to  go.  Under  these  circumstances  the  writer 
thinks  he  was  guilty  of  such  contributory  negligence  as'  will 
bar  any  recovery  of  damages  against  his  employer.  The  mar 
jority  of  the  court,  however,  are  of  a  different  opinion,  and 
think  that  the  boarding  of  *the  train  by  the  plaintiff  under  the 
circumstances  was  not  negligence  in  law  per  se,  but  that  it  was 
a  question  of  fact  for  the  jury  to  decide  as  to  the  necessity  Iqt 
him  to  so  board  it,  and  as  to  whether  his  mounting  it  wndef 
the  circumstances  stated  was  negligence  on  his  part  that  contri- 
buted to  his  injury;  and,  so  thinking,  the  majority  of  the  court 
are  of  the  opinion  that  the  requested  peremptory  charge  was 
properly  refused.  See  Florida  Cent.  &  P.  R.  Co.  v,  Mooney,  40 
Fla.  17,  24  South.  148;  Florida  Cent.  &  P.  R.  Co.  v.  Mooney, 
45  Fla.  286,  ZZ  South.  1010,  110  Am.  St.  Rep.  73;  Kilpatrick  i'. 
Grand  Trunk  Ry.  Co.,  74  Vt.  288,  52  Atl.  531,  93  Am.  St.  R^p. 
,887.    See,  also,  note  in  97  Am.  St.  Rep.  985. 

The  twelfth  assignment  of  error  is  expressly  abandoned  here. 

The  thirteenth  assignment  of  error  is  based  upon  the  couH's 
refusal  to  give  the  following  instruction  requested  by  the;  <l.e- 
fendant:  "If  you  believe  from  the  evidence  that  one  or  rpore 
of  the  defendant's  car  inspectors  inspected  the  car  in^(4Ucstion 
shortly  before  the  accident,  and  found  the  safety  appliances,  in- 
cluding the  hand  hold  in  good  order,  and  that  if  there  was  any 
defect  in  the  hand  hold  at  the  time  of  the  inspection  it  was  such 
as  to  deceive  human  judgment,  your  verdict  must  be  for  the  de*- 
fcndant,  because  the  defendant  cannot  be  held  liable  if  it  appears. 
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that  it  had  the  car  inspected  shortly  before  plaintiflF  used  it,  and 
that  the  inspector  or  inspectors  used  ordinary  and  reasonable 
care  and  diligence  in  making  the  examination  and  failed  to 
discover  the  defect,  if  it  then  existed,  which  caused  the  injury 
to  the  plaintiff." 

The  writer  hereof  is  of  opinion  that  there  was  evidence  in 
the  case  which  justified  the  giving  of  this  charge,  and  we  think 
it  states  the  law  correctly,  and  the  subject-matter  thereof  was  not 
covered  by  any  instruction*  given  to  the  jury.  The  majority  of 
the  court  concludes  that  the  refusal  to  give  this  charge  was  not 
error. 

The  fourteenth  and  fifteenth  assignments  of  error  are  pred- 
icated upon  the  giving  of  the  first  and  second  charges  requested 
by  the  plaintiflF.  No  useful  purpose  will  be  subserved  by  a  re- 
production of  these  questioned  charges  here.  It  is  sufficient  to 
say.  that  they  state  the  law  correctly  and  there  was  no  error  in 
giving  them  to  the  jury. 

The  sixteenth  assignment  of  error  is  predicated  upon  the  giv- 
ing of  the  following  charge  at  the  request  of  the  plaintiff:  "A 
servant  in  the.  performance  of  his  duties,  is  bound  to  exercise 
ordinary  care  for  his  own  safety,  or  that  degree  of  care  which 
prudent  persons  usually  exercise  under  similar  circumstances, 
and  if  he  is  injured  by  failure  to  exercise  such  care  his  master 
is  not  liable.  He  must  take  ordinary  care  to  learn  the  dangers, 
which  are  likely  to  beset  him  in  the  service.  He  must  not  go 
blindly  to  his  work  where  there  is  danger.  But  this  doctrine 
must  be  taken  in  connection  with '  the  qualification  that  mere 
knowledge  of  a  defect  or  method  will  not  always  be  sufficient 
to  charge  the  servant  with  an  assumption  of  the  risk.  Such 
knowledge  must  convey  to  a  mind  like  his  the  danger  that  may 
or  is  likely  to  result  to  him  in  his  employment  from  the  defect 
or  negligent  act ;  for  it  is  one  thing  to  be  aware  of  defects  in 
the  instrumentality  or  plans  furnished  by  the  master  for  the  per- 
formance of  his  service,  and  another  thing  to  know  or  appre- 
ciate the  risks  resulting  or  which  may  follow  from  such  defects. 
The  question  is,  taking  his  experience  or  inexperience  into  con- 
sideration, did  he  know,  or  ought  he  to  have  known,  in  the 
exercise  of  ordinary  common  sense  and  prudence,  that  the  risk 
^nd  not  merely  the  defects  existed." 

This  charge  seems  to  have  been  taken  from  the  second  head- 
Tiote  in  the  case  of  Flowers  v.  Louisville  &  N.  R,  Co.,  55  Fla. 
603,  46  South.  718.  It  states  the  law  correctly  when  applied 
to  a  case  like  the  one  in  which  the  utterance  was  made.  In  that 
^ase  the  court  was  dealing  with  ar  case  of  inexperience  in  the 
use  of  a  certain  machine,  where,  although  the  inexperienced 
servant  may  have  known  of  defects  in  the  machine,  he  might 
at  the  same  time  not  have  known  of  or  appreciated  the  danger 
aikelyta  result  from  the  existence  of  such  defects.    But  in  the 
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instant  case  there  is  no  such  question.  We  apprehend  that,  had 
it  been  shown  in  the  present  case  that  the  plaintiff  knew,  at  the 
time  he  mounted  the  car  in  question  by  seizing  hold  of  the  grab 
iron,  that  such  grab  iron  was  not  properly  fastened  to  the  car, 
he  would  clearly  have  been  chargeable  with  such  contributory 
negligence  as  would  defeat  his  recovery;  and  in  such  case  he 
would  not  have  been  heard  to  say,  "Yes;  I  knew  it  was  loose, 
and  not  fastened  to  the  car ;  but  I  did  not  appreciate  the  fact  that 
an  unfastened  grab  iron  would  not  hold  me  up."  The  charge  as 
applied  to  the  facts  of  this  case  is  a  misfit,  is  calculated  to  have 
misled  the  jury,  and  it  was  error  to  give  it. 

The  seventeenth  assignment  of  error  is  not  argued  here,  and  is 
therefore  abandoned. 

The  following  charge  was  given  to  the  jury  and  was  dply 
excepted  to:  "If  you  find  from  the  evidence  that  the  plaintiff 
is  entitled  to  recover,  then  you  will  be  required  to  determine  the 
amount  of  the  damages  he  has  sustained,  if  any;  and  in  esti-- 
mating  the  damages  you  will  take  into  consideration  the  plaintiff's 
bodily  pain  and  suffering,  if  any,  occasioned  by  the  injury  com- 
plained of,  sickness  resulting  from  the  injury,  if  any,  his  age, 
bis  health  and  condition  before  the  injury  complained  of,  and 
the  effect. on  his  health,  and  in  case  you  find  that  the  plaintiff 
has  been  to  any  extent  permanently  injured  or  disabled,  his 
loss  of  time,  if  any,  the  money  he  was  making  in  his  business 
or  by  his  labor,  and  the  effect,  if  any,  of  the  injury  in  the  future 
upon  the  plaintiff  in  attending  to  his  affairs  generally  in  pur- 
suing his  business  or  calling,  and  allow  him  such  damages  as 
in  your  opinion,  from  all  the  facts  and  circumstances  in  evi- 
dence, will  be  a  fair  and  just  compensation  for  the  injury  he 
lias  sustained." 

In  view  of  the  feature  in  this  charge  to  the  effect  that  the 
jury  could,  in  estimating  the  plaintiff's  damages,  base  such  dam- 
ages upon  the  diminution  of  his  earning  capacity  during  his  en- 
tire expectancy  of  life,  and  inasmuch  as  this  feature  of  the 
plaintiff's  injury  was  the  chief  basis  for  the  assessment  of  dam- 
ages in  the  case,  this  charge  was  faulty  in  not  instructing  the 
jury  that,  in  estimating  his  prospective  losses  in  the  future  dur- 
ing his  life  expectancy  from  his  diminished  earning  capacity, 
such  future  damages  should  be  reduced  to  their  present  value, 
and  the  present  value  thereof  only  should  be  included  in  their 
verdict.  See  Jacksonville  Elec.  Co.  v,  Bowden,  54  Fla.  461,  45 
South.  755,  15  L.  R.  A.  (N.  S.)  451;  Atlantic  &  W.  P.  R.  Co. 
^.  Newton,  85  Ga.  517,  11  S.  E.  776;  Richmond  &  D.  R.  Co.  v. 
Allison,  86  Ga.  145,  12  S.  E.  352,  11  L.  R.  A.  43;  Fulsome  v. 
Town  of  Concord,  46  Vt.  135 ;  2  Sedgwick  on  Damages,  §  485 ; 
Duval,  Receiver,  v.  Hunt,  34  Fla.  85,  15  South.  876. 

For  the  errors  found,  the  judgment  of  the  circuit  court  in  said 
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cause  is  hereby  reversed,  at  the  cost  of  the  defendant  in  enor, 
and  a  new  trial  awarded. 

Whitfield,  C.  J.,    and    Shackleford    and  Parkhill,  JJ., 
concur. 

CocKRELL  and  Hocker,  JJ.,  are  of  the  opinion  that  upon  the 
whole  record  no  substantial  error  appears. 


O'Neal  v.  South  &  W.  R.  Co. 

(Supreme  Court  of  North  Carolina,  April  27,  1910.) 

[67  S.   E.  Rep.  1022.] 

Master  and  Servant — Fellow-Servant  Act — Operation  of  Railway. 
— To  bring  a  case  within  the  railway  fellow-servant  act  (Revisal 
1905,  §  2646),  it  must  appear  that  the  servant  was  injured  while  per- 
forming a  service  necessary  to  or  connected  with  the  operation  of  the 
railway  as  a  common  carrier. 

Master  and  Servant — Construction  of  Railroad — Fellow-Servant 
Act — "Operation  of  a  Railroad."*' — A  blacksmith  engaged  in  con- 
struction of  a  railroad  bridge,  and  injured  by  the  act  of  a  fellow  serv- 
ant in  letting  a  coil  of  rope  fall  while  they  were  both  at  camp,  is  not 
injured  in  the  "operation  of  a  railroad,"  within  the  meaning  of  the 
railway  fellow-servant  act  (Revisal  1905,  §  2646). 

Appeal  from  Superior  Court,  Surry  County;  E.  B.  Jones, 
Judge. 

Action  by  J.  H.  O'Neal  against  the  South  &  Western  Railroad 
Company.  From  a  judgment  for  defendant,  plaintiff  appeals. 
Affirmed. 

R,  C.  Freeman,  Folger  &  Folger,  and  W,  F.  Carter,  for  appel- 
lant. 

/.  Norment  Powell  and  /.  /.  McLaughlin,  for  appellee. 

Brown,  J.  Taking  all  the  evidence  in  its  most  favorable  light 
for  the  plaintiff,  it  tends  to  prove  that  he  was  employed  by  one 
Ellis,  foreman  of  the  masonry  force  of  defendant,  as  a  black- 
smith for  the  construction  forces  of  defendant  at  camp  10  near 
Marion,  N.  C.  Plaintiff  and  two  fellow  servants  were  endeavor- 
ing to  hang  up  a  coil  of  rope  weighing  from  200  to  300  pounds 
upon  a  peg  in  the  toolhouse.     For  some  reason  unexplained  the 

♦See  generally  foot-note  of  Texarkana,  etc.,  Ry.  Co.  v.  Anderson 
(Tex.),  33  R.  R.  R.  351,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  351;  Hubbard 
V.  Central  of  Georgia  Ry.  Co.  (Ga.),  31  R.  R.  R.  769,  54  Am.  &  Hn^^ 
R.  Cas.,  N.  S.,  769. 
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fellow  servants  let  fall  the  coil  on  plaintiff's  shoulders  and  in- 
jured him. 

Omitting  any  discussion  of  the  question  of  negligence,  it  is 
plain  that,  if  any  negligent  act  caused  the  injury,  it  was  the  act 
of  a  fellow  servant  for  which  the  defendant  is  not  liable. 

According  to  all  the  evidence,  the  road  was  being  constructed, 
not  operated.  To  use  a  nautical  term,  the  "ship  was  not  in  com- 
mission." The  plaintiff  was  employed  as  a  blacksmith  on  the 
construction  force.  While  it  is  not  necessary  to  prove  that  the 
plaintiff  was  injured  by  a  fellow  servant  while  actually  on  a 
train  or  operating  it,  it  must  appear,  to  bring  the  case  within 
the  railway  fellow-servant  act  (Revisal  1905,  §  2646),  that  he 
was  injured  while  performing  a  service  necessary  to  or  con- 
nected with  the  operation  of  the  railway  as  a  common  carrier. 
This  plaintiff  was  not  performing  a  service  necessary  to  or  con- 
nected with  the  use  and  operation  of  a  railroad.  He  was  the 
blacksmith  for  a  force  engaged  in  constructing  bridges,  and  was 
hurt  while  attempting  to  hang  up  a  coil  of  rope,  20  miles  from 
the  then  terminus  of  the  railroad. 

The  law  governing  the  case  is  so  fully  stated  in  the  opinion  of 
ihis  court  by  the  Chief  Justice  in  Nicholson  v.  Railroad,  138  N. 
C.  516,  51  S.  E.  40j  that  it  is  unnecessary  to  further  discuss  the 
subject. 

Affirmed. 


People  v.  Erie  R.  Co. 

(Court  of  Appeals  of  New  York,  April  26,  1910.) 

[91  N.   E.   Rep.  849.] 

Master  and  Servant — Hours  of  Labor — Regulation — Police  Power.* 

—Labor  Law  (Consol.  Laws,  c.  31,  §  8)  §  7a,  making  it  unlawful  for  any 
corporation  or  receiver  operating  a  railroad  in  New  York  to  require 
or  permit  any  telegraph  or  telephone  operator  who  spaces  trains  by 
the  use  of  telegraph  or  telephone  under  the  block  system  to  remain 
on  duty  for  more  than  eight  hours  in  a  day  of  twenty-four  except  in 
case  of  extraordinary  emergency,  and  imposing  a  penalty  for  viola- 
tion thereof,  was  a  proper  exercise  of  the  state's  police  power  in  or- 
der to  protect  the  public  lest  such  employees  become  fatigued  and 
cause  accidents  to  trains. 


*For  the  authorities  in  this  series  on  the  subject  of  the  police 
powers  of  a  state  over  railroads,  see  first  foot-note  of  St.  Louis, 
etc.,  R.  Co.  V.  McNamare  (Ark.),  33  R.  R.  R.  713,  56  Am.  &  Eng. 
R.  Cas.,  N.  S.,  713;  fourth  head-note  of  National  Car  Ad.  Co.  v.  Louis- 
ville &  N.  R.  Co.  (Va.),  33  R.  R.  R.  179,  56  Am.  &  Eng.  R.  Cas., 
N.  S.,  179;  Southern  Ry.  Co.  v.  Forrest's  Adm'x  (Va.),  33  R.  R.  R. 
Am.  &  Eng.  R.  Cas.,  N.  S.,  52. 
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Railroads— Efnineiit  Domain — Operation — ^Individual  Operation.t~ 

An  individual  as  well  as  a  corporation  may  operate  a  railroad,  though 
he  can  have  no  power  to  acquire  land  by  eminent  domain  for  railroad 
purposes. 

Evidence — ^Judicial  Notice — Operation  of  Railroad84— Judicial  no- 
tice may  be  taken  of  the  fact  that  all  the  railroads  of  a  state  to  which 
Labor  Law  (Consol.  Laws,  c.  31,  §  8)  §  7a,  regulating  the  hours  of  la- 
bor for  telegraph  and  telephone  operators,  applies,  are,  and  neces- 
sarily must  be,  operated  by  corporations,  and  not  by  individuals. 

Commerce — Federal  and  State  Jurisdiction — ^Division. — Commerce 
for  the  purpose  of  defining  federal  and  state  jurisdiction  in  legislation 
is  divided  into  three  fields:  That  in  which  the  power  of  the  state 
is  exclusive,  that  in  which  the  state  may  act  in  the  absence  of  legis- 
lation by  Congress  which  is  controlling  and  exclusive,  and  that  in 
which  the  authority  of  Congress  is  exclusive,  and  the  states  cannot 
interfere  at  all. 

Commerce — Federal  Regulation — State  Loss — Hours  of  Labor.— 
Act  Cong.  March  4,  1907,  c.  2939,  34  Stat.  1415  (U.  S.  Comp.  St-  Supp. 
1909,  p.  1170),  provides  that  no  railroad  telegraph  or  telephone  opera- 
tor receiving  or  transmitting  orders  affecting  train  operations  shall 
be  required  or  permitted  to  remain  on  duty  for  a  "longer**  period  than 
nine  hours  in  any  twenty-four  hour  period  in  all  towers,  offices, 
places,  and  stations  continuously  operated  day  and  night.  Held,  that 
such  act  was  only  intended  to  prescribe  a  general  rule  available  to 
conditions  throughout  the  country  in  the  movement  of  interstate 
commerce,  and  hence  did  not  so  cover  the  subject  as  to  preclude  the 
state  from  passing  Labor  Law  (Consol.  Laws,  c.  31,  §  8)  §7a,  making 
it  unlawful  for  any  corporation  or  receiver  operating  a  railroad  in 
New  York  to  permit  any  telegraph  or  telephone  operator  spacing 
trains  by  telegraph  or  telephone  under  the  block  system  to  remain  on 
duty  for  more  than  eight  hours  in  a  twenty-four  hour  period. 

Appeal  from  Supreme  Court,  Appellate  Division,  Second  De- 
partment. 

Action  by  the  People  against  the  Erie  Railroad  Company. 
From  an  order  of  the  Appellate  Division,  reversing  a  judgment 
for  the  People  (135  App.  Div.  767,  119  N.  Y.  Supp.  873),  the 
People  appeal.     Reversed  and  judgment  of  trial  court  affirmed. 

tFor  the  authorities  in  this  series  on  the  question  as  to  who  may, 
and  may  not,  exercise  the  power  of  eminent  domain,  see  first  foot- 
note of  State  ex  rel.  Milwaukee  Term.  Ry.  Co.  v.  Superior  Court  of 
King  County  (Wash.),  33  R.  R.  R.  423,  66  Am.  &  Eng.  R.  Cas.,  N. 
S.,  423. 

JFor  the  authorities  in  this  series  on  the  subject  of  judicial  notice 
of  things  pertaining  to  railroads,  see  first  foot-note  of  Bcrgan  r. 
Central  Vt.  Ry.  Co.  (Conn.),  34  R.  R.  R.  426,  57  Am.  &  Eng.  R. 
Cas.,  N.  S.,  426;  second  foot-note  of  Brian  v.  Oregon  S.  L.  R-  Co. 
(Mont.),  34  R.  R.  R.  18,  57  Am.  &  Eng.  R.  Cas.,  N.  S„  18;  first  foot- 
note of  Norfolk  &  P.  T.  Co.  v.  Forrest's  Adm'x  (Va),  33  R.  R-  R- 
472,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  472. 
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This  is  an  appeal  from  an  order  of  the  Appellate  Division, 
Second  Department,  reversing  a  judgment  against  the  defendant 
for  a  fine  because  it  permitted  or  required  an  employee  in  charge 
of  one  of  its  block  signal  towers  to  be  on  duty  more  than  eight 
hours  in  twenty-four,  in  violation  of  the  provisions  of  section 
7a  of  the  labor  law  (now  section  8,  c.  31,  in  the  Consolidated 
Laws),  which  reads  as  follows:  "It  shall  be  unlawful  for  any 
corporation  or  receiver,  operating  a  line  of  railroad,  either  sur- 
face, subway  or  elevated,  in  whole  or  in  part  in  the  state  of 
New  York,  or  any  officer,  agent  or  representative  of  such  cor- 
poration or  receiver  to  require  or  permit  any  telegraph  or  tele- 
phone operator  who  spaces  trains  by  the  use  of  the  telegraph  or 
telephone  under  what  is  known  and  termed  the  *block  system' 
(defined  as  follows) :  Reporting  trains  to  another  office  or 
offices  or  to  a  train  dispatcher  operating  one  or  more  trains  under 
signals,  and  telegraph  or  telephone  lever  men  who  manipulate 
interlocking  machines  in  railroad  yards  or  on  main  tracks  out 
on  the  lines  or  train  dispatchers  in  its  service- whose  duties  sub- 
stantially, as  hereinbefore  set  forth,  pertain  to  the  movement  of 
cars,  engines  or  trains  on  its  railroad  by  the  use  of  the  tele- 
graph or  telephone  in  dispatching  or  reporting  trains  or  receiving 
or  transmitting  train  orders  as  interpreted  in  this  section,  to  be 
on  duty  for  more  than  eight  hours  in  a  day  of  twenty-four  hours, 
and  it  is  hereby  declared  that  eight  hours  shall  constitute  a  day 
of  employment  for  all  laborers  or  employees  engaged  in  the  kind, 
of  labor  aforesaid;  except  in  cases  of  extraordinary  emergency 
caused  by  accident,  fire,  food,  or  danger  to  life  or  property,  and 
for  each  hour  of  labor  so  performed  in  any  one  day  in  excess  of 
such  eight  hours,  by  any  such  employee,  he  shall  be  paid  in  ad- 
dition at  least  one-eighth  of  his  daily  compensation.  Any  per- 
son or  persons,  company  or  corporation,  who  shall  violate  any 
of  the  provisions  of  this  section,  shall,  on  conviction,  be  fined  in 
the  sum  of  not  less  than  one  hundred  dollars,  and  such  fine  shall 
be  recovered  by  an  action  in  the  name  of  the  state  of  New  York, 
for  the  use  of  the  state,  which  shall  sue  for  it  against  such  per- 
son, corporation  or  association  violating  this  section,  said  suit  to 
be  instituted  in  any  court  in  this  state  having  appropriate  juris- 
diction. Such  fine,  when  recovered  as  aforesaid,  shall  be  paid 
without  any  deduction  whatever,  one-half  thereof  to  the  informer, 
and  the  balance  thereof  to  be  paid  into  the  free  school  fund  of 
the  state  of  New  York.  The  provisions  of  this  section  shall  not 
apply  to  any  part  of  a  railroad  where  not  more  than  eight  regu- 
lar passenger  trains  in  twenty- four  hours  pass  each  way;  pro- 
vided, moreover,  that  where  twenty  freight  trains  pass  each  way 
generally  in  each  twenty-four  hours  then  the  provisions  of  this 
section  shall  apply,  notwithstanding  that  there  may  pass  a  less 
number  of  passenger  trains  than  hereinbefore  set  forth,  namely 
eight." 
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The  defendant  was  engaged  in  both  interstate  and  intrastate 
commerce,  and  the  majority  of  the  trains  which  the  employee  in 
question  spaced  were  moving  the  former. 

Edward  R.  O'M alley,  Atty.  Gen.,  for  the  People. 
George  N.  Orcutt,  for  respondent. 

HiscocK,  J.  (after  stating  the  facts  as  above).  If  section  7a 
of  the  labor  law,  above  quoted,  was  a  valid  enactment  in  August, 
1907,  applicable  to  a  block  signal  tower  operator,  engaged  in  spac- 
ing interstate  and  local  trains,  the  order  appealed  from  was  er- 
roneous and  the  judgment  of  the  trial  court  correct,  because  there 
is  no  question  that  during  that  month  the  respondent  required  one 
of  its  employees  thus  engaged  to  be  on  duty  more  than  eight 
hours  out  of  twenty-four  in  violation  of  the  provisions  of  that 
act.  Two  reasons  are  alleged  why  said  statute  was  not  valid  and 
applicable.  The  first  of  these  is  that  the  Legislature  had  no 
poyver  to  place  such  a  limitation  on  the  right  of  the  respondent 
to  keep  such  an  employee  on  4"ty,  and  the  second  one  is  that, 
such  employee,  being  in  part  engaged  in  forwarding  interstate 
commerce.  Congress  had  the  superior  power  to  regulate  his  hours 
of  labor,  and  that  it  had  done  this  by  legislation  which  barred 
or  superseded  the  state  legislation  referred  to. 

It  is  clear  that  the  first  defense  cannot  be  maintained.  The 
doctrine  that  the  Legislature  under  proper  circumstances  and 
w-ithin  reasonable  limits  may  exercise  its  police  power  in  the  reg- 
ulation of  hours  and  conditions  of  labor  is  now  thoroughly  and 
broadly  established.  One  familiar  form  of  this  class  of  legislation 
is  that  which  has  for  its  object  the  promotion  of  the  health  and 
welfare  of  the  employee  as  especially  in  the  case  of  women  and 
children.  Another  class  seeks  to  protect  the  safety  of  the  public 
by  limiting  the  hours  of  labor  of  those  who  are  in  control  of  dan- 
gerous agencies  lest  by  excessive  periods  of  duty  they  become 
fatigued  and  indifferent  and  cause  accidents  leading  to  injuries 
and  destruction  of  life.  This  statute  comes  within  the  latter  class, 
and  this  court  in  the  case  of  Pelin  z^.  N.  Y.  C.  &  H.  R.  R.  R.  Ca, 
102  App.  Div.  71,  92  N.  Y.  Supp.  468;  Id.,  115  App.  Div.  883, 
104  N.  Y.  Supp.  1136;  Id.,  188  N.  Y.  565,  81  N.  E.  1171,  af- 
firmed a  judgment  where  the  basis  of  the  recovery  was  as  here, 
that  the  defendant  had  permitted  or  required  an  employee  to  be 
on  duty  for  a  length  of  time  in  excess  of  that  prescribed  by  an- 
other section  of  the  act  which  we  are  now  considering. 

The  counsel  for  the  respondent  has  reviewed  at  length  the 
duties  discharged  and  the  exart  amount  of  time  required  in  the 
actual  performance  thereof  by  the  operator  on  the  occasion  in 
question,  and  he  makes  these  facts  the  basis  for  an  argument  that 
no  conditions  existed  which  warranted  the  Legislature  in  6xing 
the  limit  which  it  did,  and  he  insists  that  the  period  of  service 
prescribed  for  this  particular  class  of  employees  is  entirely  out  of 
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proportion  to  that  permitted  to  various  other  employees  engaged 
in  the  operation  of  a  railroad.  His  argument  is  not  without  force, 
and  very  well  might  be  addressed  to  the  Legislature  as  a  reason 
for  permitting  employment  for  a  larger  number  of  hours.  I  do 
not  think,  however,  that  we  can  say  that  the  facts  so  conclusively 
show  a  lack  of  relation  between  the  legislation  and  the  justifiable 
ends  sought  to  be  gained  that  we  can  condemn  the  statute  as  un- 
constitutional ;  for,  while  each  of  the  duties  performed  by  the  oper- 
ator seems  simple  enough,  still  as  a  whole  they  form  quite  a  com- 
plicated series  of  acts  in  the  transmission  of  signals,  the  giving 
of  orders  and  the  movement  ^i  trains,  and,  while  the  actual  time 
occupied  in  performing  these  acts  is  not  large,  still  the  employee 
for  the  proper  discharge  of  his  duties  is  compelled  to  be  on  the 
alert  during  the  entire  time  of  his  employment,  and  it  not  infre- 
quently happens  that  lack  of  active  occupation  during  hours  of 
duty  is  more  trying  than  work  itself.  Thus  it  is  not  at  all  incon- 
ceivable that  such  an  employee  subjected  to  too  long  hours  of  duty 
and  confinement  might  become  physically  fatigued  and  mentally 
inert  and  make  mistakes  which  would  lead  to  the  destruction  of 
life.  This  being  so,  it  was  permissible  for  the  Legislature  to  pass 
a  statute  limiting  the  hour  of  labor,  and  it  cannot  be  said  that 
there  is  no  reason  or  argument  to  support  its  judgment  that  eight 
hours  was  a  proper  limit.  The  control  of  such  a  matter  by  the 
Legislature  would  naturally  be  exercised  by  virtue  of  the  police 
power.  If  the  form  of  the  statute  in  cjuestion  could  be  criticised 
as  relating  only  to  corporations  engaged  in  the  operation  of  rail- 
roads, and  therefore  unduly  discriminatory  against  them,  it  now 
being  settled  that  an  individual  as  well  as  a  corporation  may  oper- 
ate a  railroad  (Village  of  Phoenix  v.  Gannon,  195  N.  Y.  471,  88 
N.  E.  1066),  I  think  that  we  might  take  judicial  notice  of  the  fact 
that  all  of  the  railroads  in  the  state  to  which  this  act  could  apply 
are  and  almost  necessarily  must  be  operated  by  corporations  and 
not  by  individuals,  since  the  latter  have  no  power  to  acquire  land 
by  eminent  domain  for  railroad  purposes.  Hammond  Packing 
Co.  V.  Arkansas,  212  U.  S.  322,  29  Sup.  Ct.  370,  53  L.  Ed.  530. 

Moreover,  even  if  the  statute  failed  as  a  valid  exercise  of  the 
police  power,  personally  I  am  not  doubtful  that  under  its  reserved 
control  over  corporations  the  Legislature  might  pass  such  an  act 
in  regulation  of  the  performance  of  the  business  for  which  a  rail- 
road was  organized.  Lord  v.  Equitable  Life  Assurance  Society, 
194  N.  Y.  212,  237,  87  N.  E.  443,  22  L.  R.  A.  (N.  S.)  420;  Peo- 
ple V.  Phyfe,  136  N.  Y.  554,  557,  32  N.  E.  978,  19  L.  R.  A.  141 ; 
Chicago  Life  Ins.  Co.  v.  Needles,  113  U.  S.  574,  5  Sup.  Ct.  681, 
28  L.  Ed.  1084;  Louisville  &  N.  R.  R.  Co.  v.  Kentucky,  161  U.  S. 
^77, 16  Sup.  Ct  714,  40  L.  Ed.  849;  Mayor,  etc.,  of  Worcester  v. 
Railroad  Co.,  109  Mass.  103. 

Equally  important  and  possibly  of  more  difficult  solution  are 
the  considerations  presented  by  the  second  defense,  that  the  stat- 
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ute  here  sought  to  be  enforced  trespasses  on  a  field  of  legislative 
action  which  had  already  been  pre-empted  by  Congress  by  vir- 
tue of  its  power  to  govern  interstate  commerce  and  those  engaged 
therein,  and  that,  therefore,  it  was  forbidden  and  nugatory.  It 
will  be  noted  that  this  defense  assumed,  as  I  think  correcdy,  that 
the  labor  law  purports  and  attempts  indiscriminately  and  insepa- 
rably to  regulate  the  hours  of  the  classes  of  employees  designated 
whether  engaged  in  interstate  or  local  traffic,  and  that,  therefore,, 
its  validity  must  be  tested  by  the  power  of  the  Legislature  over 
the  former. 

This  defense  is  predicated  on  the  fact  that  Congress  passed  a 
statute,  approved  March  4,  1907  (Act  March  4,  1907,  c.  2939.  34 
Stat.  1415  [U.  S.  Comp.  St.  Supp.  1909,  p.  1170]),  and  taking 
effect  a  year  later,  which,  so  far  as  is  here  material,  provided: 
"No  operator,  train  dispatcher  or  other  employee  who  by  the  use 
of  the  telegraph  or  telephone  dispatches,  reports,  transmits,  re- 
ceives or  delivers  orders  pertaining  to  or  affecting  train  move- 
ments shall  be  required  or  permitted  to  be  or  remain  on  duty  for 
a  longer  period  than  nine  hours  in  any  twenty- four  hour  period 
in  all  towers,  offices,  places  and  stations  continuously  operated 
day  and  night."  Concededly  this  statute  applied  to  such  an  oper- 
ator as  the  one  whose  alleged  excessive  confinement  is  complained 
of  here  when  engaged  in  operating  interstate  traffic,  and  the  rea- 
soning is  that,  Congress  having  thus  regulated  his  hours  of  labor, 
the  state  could  not  prescribe  a  different  or  additional  reg^ilation 
applicable  to  the  same  man.  As  is  well  understood,  the  general 
subject  of  commerce  for  the  purpose  of  defining  federal  and  state 
jiiriscliction  in  legislation  may  readily  be  divided  into  three  fields. 
The  first  is  that  in  which  the  power  of  the  state  is  exclusive ;  the 
second  that  in  which  the  state  may  act  in  the  absence  of  legisla- 
tion by  Congress  which  is  controlling  and  exclusive ;  the  third  that 
in  which  the  authority  of  Congress  is  exclusive  and  the  states  can- 
not interfere  at  all.  Covington  &  C.  Bridge  Co.  z\  Ken- 
tucky, 144  U.  S.  204,  209,  14  Sup.  Ct.  1087,  38  L.  Ed. 
962.  It  is  important  to  keep  in  mind  for  the  purposes  of  this  dis- 
cussion that  within  the  first  field  are  included  regulation  by  the 
state  of  local  or  intrastate  commerce,  and  it  is  conceded,  and 
therefore  the  reasons  will  not  be  discussed,  that  the  state  acting 
within  the  second  field  might  pass  the  present  statute  in  the  na- 
ture of  a  police  regulation  of  the  hours  of  those  engaged  in  inter- 
state as  well  as  local  commerce,  unless  the  federal  statute  barred 
such  legislation.     Did  it  do  so? 

Of  course,  it  is  apparent  that,  if  the  federal  statute  saying  that 
a  signal  tower  operator  may  not  work  more  than  nine  hours  pre- 
vents a  state  from  saying  under  controlling  conditions  that  he 
may  not  work  in  excess  of  a  lesser  number  of  hours,  state  legis- 
lation of  an  analogous  character  on  other  subjects  which  readily 
suggest  themselves,  such  as  the  proper  weight  of  rails,  the  safe 
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speed  of  trains,  the  necessary  proportion  of  cars  to  be  equipped 
with  airbrakes,  may  be  prevented  by  federal  legislation  simply 
prescribing  the  minimum  rule  of  precaution,  and  the  protection 
by  the  state  of  the  safety  of  its  citizens  at  least  rendered  more 
complicated  and  difficult;  for,  unless  there  shall  be  in  the  future 
such  a  separation  of  interstate  and  local  traffic  as  has  not  yet 
occurred,  and  which  might  be  made  extremely  burdensome  to  the 
railroads,  it  will  seldom  happen  that  agencies  employed  in  moving 
the  former  will  not  also  be  moving  the  latter,  and'therefore,  if  the 
state  is  prevented  by  a  federal  statute  like  that  before  us  from 
adopting  additional,  but  not  conflicting,  requirements  which  it 
deems  to  be  necessary,  it  will  be  unable  to  insure  the  safety  of 
local  passengers  and  traffic.  And  it  is  obvious  that  a  factor  of 
safety  like  that  in  the  present  federal  statute  adapted  as  we  must 
assume  to  average  conditions  prevailing  throughout  the  country 
often  will  be  quite  insufficient  under  the  special  conditions  pre- 
vailing in  a  given  state.  In  addition,  it  is  doubtless  established 
by  the  Employers'  Liability  Cases,  207  U.  S.  463,  28  Sup.  Ct.  141, 
52  L.  Ed.  297,  that  a  person  injured  in  the  course  of  local  traffic 
as  the  result  of  negligence  of  an  employee  could  not  predicate  a 
claim  for  relief  on  the  federal  statute  limiting  the  latter's  hours 
of  employment. 

Passing  these  general  considerations,  when  we  seek  for  author- 
ities on  the  question  whether  the  federal  statute  is  exclusive  and 
preventive  of  the  state  statute,  no  dicision  by  the  Supreme  Court 
of  the  United  States  is  found  rendered  upon  facts  so  similar  to 
those  here  presented  as  to  make  it  clear  and  manifestly  control- 
ling. We  are  obliged  to  rely  on  general  rules  which  have  been 
laid  down  by  that  learned  court  from  time  to  time  in  the  consid- 
eration of  questions  of  the  same  general  class  and  which  do  not 
seem  to  be  always  quite  harmonious.  In  Gulf,  etc.,  Ry.  Co.  7'. 
Hefley,  158  U.  S.  98,  15  Sup.  Ct.  802,  39  L.  Ed.  910,  the  court 
had  before  it  the  question  whether  a  state  statute  making  it  un- 
lawful for  a  railroad  company  to  charge  and  collect  a  greater  sum 
for  freight  than  was  specified  in  the  bill  of  lading  was  when  ap- 
plied to  interstate  freight  in  conflict  with  a  federal  statute  provid- 
ing that  it  should  be  unlawful  to  charge  and  collect  a  greater  or 
less  compensation  for  the  transportation  of  property  than  was 
specified  in  the  published  schedule  of  rates  provided  for  by  the 
act.  It  was  conceded  that  the  state  act,  although  incidentally  re- 
lating to  interstate  commerce,  would  be  valid  as  a  police  regulation 
in  the  absence  of  congressional  legislation,  but  it  was  held  that 
it  conflicted  with  the  latter,  and  was  therefore  invalid.  Mr.  Jus- 
tice Brewer,  writing  for  the  court,  said:  "Clearly  the  state  and 
the  national  acts  relate  to  the  same  subject-matter  and  prescribe 
(HflFerent  rules.  *  *  *  The  carrier  cannot  obey  one  statute  with- 
out sometimes  exposing  itself  to  the  penalties  prescribed  by  the 
other.    *  *  *  In  case  of  such  a  conflict  the  state  law  must  yield. 

36  R  R  R— 38 


594       Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

People  V,  Brie  R.  Co 

*  *  *  The  question  is  not  whether  in  any  particular  case  opera- 
tion may  be  given  to  both  statutes,  but  whether  their  enforcement 
may  expose  a  party  to  a  conflict  of  duties.  It  is  enough  that  the 
two  statutes,  operating  upon  the  same  subject-matter  prescribe 
different  rules.  In  such  case  one  must  yield,  and  that  one  is  the 
state  law."  If  we  should  apply  the  language  quoted  with  any 
degree  of  literalness  to  the  present  case,  it  would  be  difficult  to 
escape  the  conclusion  that  the  eight-hour  state  statute  was  barred 
by  the  federal  statute.  But  it  is  to  be  observed  that  what  was 
there  written  was  so  written  in  a  case  where  at  times  it  would 
not  be  possible  to  observe  the  state  statute  without  violating  the 
federal  one,  and  an  element  of  possible  actual  conflict  was  present 
which  is  absent  here,  for,  of  course,  a  restriction  of  emplo}Tnent 
to  eight  hours  does  not  in  any  ordinary  sense  violate  the  statute 
against  employment  in  excess  of  nine  hours. 

Other  cases  seem  to  me  to  lay  down  the  rule  in  more  liberal 
terms  in  favor  of  the  state  legislation.  In  Missouri,  K.  &  T.  Rv. 
Co.  V.  Haber,  169  U.  S.  613,  18  Sup.  Ct.  488,  42  L.  Ed.  878,  and 
in  Reid  v.  Colorado,  187  U.  S.  137,  23  Sup.  Ct.  92,  47  L.  Ed.  108, 
the  court  had  before  it  the  question  of  alleged  conflict  between  a 
federal  statute  regulating  the  inspection,  etc.,  of  cattle  for  pur- 
poses of  interstate  shipment  and  state  statutes  relating  to  the 
same  subject.  Congress  had  adopted  an  act  known 
as  the  "Animal  Industry  Act,"  which  was  designed  to 
regulate  and  prevent  the  shipment  of  infected  and  diseased  cat- 
tle, and  which  went  into  the  subject  with  much  detail  and  com- 
pleteness. Amongst  other  things  it  provided  that  for  the  pur- 
poses of  the  act  "splenetic  or  Texas  fever  should  not  be  considered 
a  contagious,  infectious  or  communicable  disease,"  and  apparently 
it  was  broad  enough  to  authorize  a  certificate  by  federal  officials 
that  cattle  were  free  from  any  disease.  Notwithstanding  this,  the 
court  held  in  the  first  case  that  the  state  statute  was  valid  which 
permitted  one  of  its  citizens  to  recover  damages  sustained  by 
communication  to  his  animals  of  Texas  or  splenetic  fever  by  cat- 
tle being  transported  in  accordance  with  the  federal  statute,  and 
in  the  last  case  upheld  a  statute  making  it  a  criminal  offense 
under  certain  conditions  to  bring  into  the  state  animals  without  a 
certificate  by  state  authorities  that  they  were  free  from  disease. 
It  will  be  observed  that  in  the  first  case  a  recovery  was  had  under 
the  state  statute  on  the  theory  that  Texas  or  splenetic  fever  was 
communicable,  which  was  expressly  negatived  by  the  federal  stat- 
ute. Mr.  Justice  Harlan  wrote  in  each  case.  In  the  first  one  he 
expressly  approved  as  settled  law  the  rule  enunciated  in  Sinnot 
V.  Davenport,  22  How.  227,  243,  16  L.  Ed.  243,  and  stated  "that 
a  statute  enacted  in  execution  of  the  reserved  power  of  the  state 
is  not  to  be  regarded  as  inconsistent  with  an  act  of  Congress 
]>assed  in  the  execution  of  a  clear  power  under  the  constitution, 
unless  the  repugnance  or  conflict  is  so  direct  and  positive  that  the 
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two  acts  cannot  be  reconciled  or  stand  together."  In  the  latter 
case  he  wrote :  "It  should  never  be  held  that  Congress  intends 
to  supersede  or  by  its  legislation  suspend  the  exercise  of  the  po- 
lice powers  of  the  states,  even  when  it  may  do  so,  unless  its  pur- 
pose to  affect  that  result  is  clearly  manifested"  (page  148  of  187 
U.  S.,  page  96  of  23  Sup.  Ct.  [47  L.Ed.  108]),  and  again  cited 
with  approval   Sinnot  v.  Davenport, 

In  Smith  v,  Alabama,  124  U.  S.  465,  8  Sup.  Ct.  564,  31  L.  Ed. 
508,  the  court  passed  upon  the  vaHdity  of  the  statute  of  Ala- 
bama requiring  engineers  to  undergo  an  examination  and  obtain 
a  license  from  a  state  board  of  examiners.  The  point  was  made 
that  the  statute  in  its  application  to  engineers  on  interstate  trains 
was  a  regulation  of  commerce  among  the  states  and  repugnant 
to  the  Constitution.  This  contention  was  overruled,  and  the  stat- 
ute held  to  be  a  proper  exercise  of  the  police  power  in  the  absence 
of  national  legislation  which  prevented  it.  Speaking  upon  this 
subject,  it  was  said,  referring  to  the  fact  that  Congress  had  pre- 
scribed the  qualifications  for  pilots  and  engineers  of  steam  vessels 
engaged  in  the  coasting  trade  and  navigating  the  inland  waters  of 
the  United  States  while  engaged  in  commerce  among  the  states, 
that  the  power  of  Congress  "might,  with  equal  authority,  be  exer- 
cised in  prescribing  the  qualifications  for  locomotive  engineers 
employed  by  railroad  companies  engaged  in  the  transportation 
of  passengers  and  goods  among  the  states,  and  in  that  case  would 
supersede  any  conflicting  provisions  on  the  same  subject  made 
by  local  authority.  But  the  provisions  on  the  subject  contained 
in  the  statute  of  Alabama  under  consideration  are  not  regulations 
of  interstate  commerce,  *  *  *  Considered  in  themselves,  they 
are  parts  of  that  body  of  the  local  law,  which,  as  we  have  already 
seen,  properly  govern  the  relation  between  carriers  of  passengers 
and  merchandise  and  the  public  who  employ  them,  which  are  not 
displaced  until  they  come  In  conflict  with  express  enactments  of 
Congress  in  the  exercise  of  its  power  over  commerce,  and  which, 
until  so  displaced,  according  to  the  evident  intention  of  Congress, 
remain  as  the  law  governing  carriers  in  the  discharge  of  their 
obligations,  whether  engaged  in  the  purely  internal  commerce  of 
the  state  or  in  commerce  among  the  states."  124  U.  S.  479,  8 
Sup.  Ct.  570,  31  L.  Ed.  508.  See,  also,  Hennington  v.  Georgia, 
163  U.  S.  299,  16  Sup.  Ct.  1086,  41  L.  Ed.  166;  Gladson  v.  Minn., 
166  U.  S.  427,  17  Sup.  Ct.  627,  41  L.  Ed.  1064. 

It  would  seem  to  me  that,  within  the  authority  of  these  cases 
and  of  what  was  said  in  deciding  them  as  above  quoted,  it  may 
be  held  that,  where  Congress  has  prescribed  a  general  minimum 
limit  of  safety  applicable  to  average  conditions  throughout  the 
country  in  the  movement  of  interstate  traffic,  a  state  statute  does 
not  trespass  upon  forbidden  territory  and  become  obnoxious  be- 
cause, in  response  to  special  conditions  prevailing  within  its 
limits,  it  has  raised  such  limit  of  safety.    There  is  no  conflict ;  the 
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State  has  simply  supplemented  the  action  of  the  federal  author- 
ities. It  is  the  same  as  if  Congress  had  enacted  that  the  classes 
of  employees  named  might  be  employed  for  nine  hours  or  less, 
and  the  state  had  then  fixed  the  lesser  number,  which  was  left 
open  by  the  federal  statute.  The  form  of  the  latter-  fixing  the 
outside  limit,  but  not  expressly  legalizing  employment  up  to  that 
limit,  fairly  seems  to  have  invited  and  to  have  left  the  subject 
open  for  supplemental  state  legislation  if  necessary.  Such  is  the 
view  which  this  court  has  taken  on  another  occasion  in  the  de- 
cision of  a  question  quite  identical  with  that  here  presented. 

The  case  of  Fitch  v.  Livingston,  4  Sandf.  (N.  Y.)  492,  was 
brought  on  a  bond  given  for  the  purpose  of  discharging  a  vessel 
which  had  been  attached  as  the  result  of  a  collision  occurring  in 
the  Hudson  river.  The  question  involved  in  the  action  pertained 
to  the  negligent  management  of  the  vessel  for  which  the  bond  had 
been  given,  and  this  alleged  negligence  consisted  in  noncompliance 
with  the  statute  of  the  state  requiring  such  a  boat  in  the  night- 
time to  carry  and  show  two  lights,  one  at  the  bow  and  the  other 
at  the  stern.  The  offending  vessel  was  engaged  in  interstate 
business,  and  the  court  said :  *'The  great  point  of  the  defense  is 
that  the  propeller  was  not  bound  to  carry  more  than  one  light,  be- 
cause she  was  a  vessel  owned  in  another  state,  navigating  a  river 
subject  to  the  jurisdiction  of  Congress,  under  a  national  enroll- 
ment and  license.  The  act  of  Congress  of  July  7,  1838,  *  *  * 
makes  it  the  duty  of  the  master  and  owner  of  every  steamboat 
running  between  sunset  and  sunrise  to  carry  one  or  more  signal 
lights."  xAnd  the  court  discussed  at  considerable  length  and  with 
much  care  the  question  whether  a  federal  statute  requiring  a  boat 
to  show  at  least  one  light  barred  the  state  statute  requiring  it  to 
show  two  lights,  and  it  was  held  **that  the  addition  of  a  further 
qualification  is  not  in  direct  collision  with  a  law  prescribing  the 
first  qualification.  The  act  of  Congress  does  not  provide  that  it 
shall  be  sufficient  for  a  steamboat  navigating  at  night  to  be 
equipped  with  one  light  only,  or  that,  if  so  equipped,  she  shall  be 
at  liberty  to  navigate  all  waters,  whether  inland  or  on  the  coast. 
*  *  *  The  act  of  Congress  of  1838  requires  certain  safeguards  to 
be  observed  by  steamboats,  one  of  which  is  that  they  shall  show 
at  night  at  least  one  light.  A  state,  finding  those  safeguards  in- 
sufficient within  its  waters,  adds  others  which  are  necessaiy  to 
preserve  life  and  property.  There  is  no  direct  conflict.'*  The 
judgment  in  this  case,  although  not  reported,  was  subsequently 
affirmed  by  this  court  without  opinion  (January  14,  1853).  Fur- 
thermore, when  a  libel  springing  out  of  this  same  collision  came 
before  the  Circuit  Court  of  the  United  States  for  consideration 
(The  Santa  Claus,  21  Fed.  Cas.  406,  No.  12,326),  the  court  took 
into  consideration  the  fact  that  the  vessel  engaged  in  interstate 
travel  did  not  show  two  lights  notwithstanding  that  the  federal 
statute  only  required  one.     While  this  view  was  predicated  on 
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common-law  principles  instead  of  on  the  state  statute  referred  to, 
it  would  seem  indirectly  to  be  authority  for  the  proposition  that 
the  state  statute  in  accordance  with  the  rules  of  safety  and  ne- 
cessity requiring  two  lights  would  have  been  held  valid  notwith- 
standing the  federal  statute. 

We  do  not,  of  course,  overlook  the  fact  that  the  court  of  last 
resort  in  four  of  our  sister  states  upon  the  precise  question  here 
involved  has  adopted  a  different  conclusion  than  the  one  we  are 
reaching  (State  v.  Chicago,  etc.,  Ry.  Co.,  136  Wis.  407,  117  N. 
W.  686,  19  L.  R.  a.  [N.  S.]  326;  State  v.  Mo.  Pac.  Ry.  Co.,  212 
Mo.  658,  ins.  W.  500;  Slate  v,  Texas,  etc.,  Ry.  Co.  [Tex.  Civ. 
App.]  124  S.  W.  984;  State  v.  No.  Pac.  Ry.  Co.,  36  Mont.  582, 
93  Pac.  945,  15  L.  R.  A.  (N.  S.)  134),  but  necessarily,  in  the 
absence  of  what  we  regard  as  adverse  controlling  authority  of  the 
Supreme  Court  of  the  United  States,  we  follow  the  views  of  our 
own  court  as  above  cited: 

It  has  been  urged,  and  in  one  or  more  of  the  decisions  of  other 
states  cited  above,  it  was  held  that  at  least  the  provisions  of  the 
state  statute  would  be  controlling  during  the  period  elapsing  be- 
tween the  date  of  the  enactment  of  the  federal  statute  and  the 
date,  a  year  later,  when  it  took  effect,  and  in  this  connection  it  is 
pointed  out  that  the  alleged  violation  of  the  state  statute  in  this 
case  took  effect  within  the  period  mentioned. 

It  seems  to  me  that  this  contention  is  well  founded  and  sensible. 
The  general  rule  is  and  necessarily  must  be  that  a  statute  does 
not  become  controlling  until  it  actually  becomes  operative.  And 
it  readily  will  be  seen  how  unfortunate  and  paralyzing  might  be 
the  results  of  any  contrary  doctrine  in  this  case.  From  the  pas- 
sage by  both  Congress  and  state  Legislatures  of  legislation  on 
this  subject  of  hours  of  employment  we  must  assume  that  it  was 
a  subject  reasonably  requiring  legislative  regulation  in  the  inter- 
est of  the  public.  Congress  legislating  for  the  entire  country 
migth  have  deemed  it  wise  under  all  of  the  circumstances  to  al- 
low two  or  even  three  years  within  which  all  of  the  different  em- 
ployers affected  by  its  statute  might  prepare  to  comply  with  the 
requirements  thereof.  If  the  theory  of  the  respondent  is  correct, 
no  state  within  that  time,  however  urgent  or  pressing  the  ne- 
cessity and  demand  for  prompt  action  under  special  conditions 
prevailing,  within  its  borders,  might  pass  any  law  which  would 
cover  even  this  interval  because  general  and  average  conditions 
throughout  the  country  might  be  satisfied  by  such  a  statute  be- 
coming effective  at  some  rather  remote  day  in  the  future.  I 
do  not  believe  that  such  a  result  should  be  tolerated  or  adjudged 
under  the  facts  of  this  case  even  though  it  should  be  decided  that 
there  was  a  conflict  between  the  federal  and  the  state  legislation 
after  the  former  became  effective. 

These  views  were  adopted  in  a  well-reasoned  opinion  by  the 
Supreme  Court  of  Montana  in  State  v.  Northern  Pacific  Rail- 
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way  Co.,  36  Mont.  582,  93  Pac.  945,  15  L.  R.  A.  (N.  S.)  134, 
although  that  court  disagreed  with  us  in  the  conclusions  reached 
on  the  first  branch  of  this  case. 

These  views  lead  to  a  reversal  of  the  order  appealed  from  and 
to  an  affirmance  of  the  judgment  of  the  trial  court,  with  costs  in 
both  courts. 

CuLLEN,  C.  J.,  and  Gray,  Edward  T.  Bartlett,  Werner,  and 
WiLLARD  Bartlett,  JJ.,  concur.    Chase,  J.,  absent. 

Order  reversed,  etc. 


Northern  Pac.  Ry.  Co.  v.  Railroad  Commission  of  Wash- 
ington. 

(Supreme    Court   of  Washington,   May   18,   1910.) 

[108   Pac.   Rep.   938.] 

Constitutional    Law — Due    Process — Regulation    of    Railroad. — An 

order  of  the  Railroad  Commission,  requiring  a  railroad  company  to 
construct  a  spur  track  between  stations  to  a  private  mill  and  furnish 
cars  and  facilities  to  the  mill  owner  for  loading  the  produce  of  his 
mill  thereat  for  shipment,  is  a  taking  of  its  property  without  due 
process  of  law. 

Fullerton,  J.,  dissenting  in  part. 

Department  1.  Appeal  from  Superior  Court,  Pierce  County; 
W.  O.  Chapman,  Judge. 

H.  A.  Burnham  petitioned  the  Railroad  Commission  for  an 
order  to  the  Northern  Pacific  Railway  Company,  which  was 
granted,  and  it  appeals.    Reversed  and  dismissed. 

B.  5.  Grosscup,  for  appellant. 

IV.  P.  Bell  and  IV.  V,  Tanner,  for  respondent. 

GosE,  J.  This  appeal  is  prosecuted  from  a  judgment  of  the 
superior  court  of  Pierce  county,  affirming  an  order  of  the  Rail- 
road Commission  requiring  the  appellant  to  construct  ^nd  operate 
a  spur  track  from  its  main  line  road  to  the  sawmill  of  one  H. 
A.  Burnham.  The  appellant  owns  and  operates  a  line  of  rail- 
road, extending  from  Tacoma  easterly  and  southeasterly  through 
the  state  and  southerly  through  Rainier  and  Mcintosh  to  the 
Columbia  river.  Rainier  and  Mcintosh  are  stations  about  four 
miles  apart.  Mr.  Burnham  owns  and  operates  a  sawmill  about 
midway  between  the  stations  and  about  300  feet  from  the  appel- 
lant's main-line  track.  He  manufactures  about  6  car  loads  per 
week  of  lumber  and  other  sawed  timbers,  for  shipment  over  ap- 
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pellant's  lines  of  road,  and  hauls  it  by  means  of  wagons  and  teams 
to  Rainier,  a  distance  of  about  2j4  miles  by  wagon  road,  at  an 
expense  of  about  $40  a  car  load  for  hauling  and  loading.  With 
a  spur  track  to  his  mill,  he  could  put  his  products  aboard  the  car 
for  about  $5  per  car  load.  He  has  demanded  of  the  appellant 
that  it  furnish  him  with  a  spur  track  to  the  mill,  has  offered  to 
furnish  a  right  of  way  for  the  track,  grade  the  track,  and  furnish 
and  lay  the  ties  under  the  direction  of  the  appellant;  but  it  has 
refused  to  comply  with  his  demand.  Upon  a  complaint  alleging 
these  facts,  and  also  alleging  that  a  spur  track  can  be  constructed 
at  small  expense  to  the  appellant,  extending  from  the  main  line 
of  its  road  to  the  mill,  without  endangering  or  rendering  dif- 
ficult the  operation  of  trains,  the  case  was  heard  before  the  Rail- 
road Commission.  The  commission  found  the  facts  stated,  and 
that  a  necessity  exists  for  the  spur  track.  Thereafter  it  entered 
an  order  requiring  Burnham  to  construct  the  grade  and  furnish 
proper  and  necessary  ties,  and  requiring  appellant  to  furnish 
and  lay  the  rails,  construct  the  spur  track,  provide  proper  con- 
nections with  its  main  line,  and  furnish  Burnham  with  cars  and 
facilities  for  loading  his  lumber  at  his  mill  for  shipment  over 
the  appellant's  lines.  The  order  makes  no  provision  for  a  right 
of  way,  and  the  evidence  does  not  disclose  who  owns  the  land 
over  which  the  spur  track  is  to  be  constructed.  A  compliance 
with  the  order  would  require  switching  to  the  extent  of  about  a 
mile,  and  would  consume  from  a  quarter  to  a  half  hour  every 
time  a  car  was  taken  to  or  from  the  mill. 

The  appellant  contends  that  the  order  is  a  taking  of  its  prop- 
erty without  due  process  of  law,  and  that  it  contravenes  the 
fourteenth  article  of  amendment  to  the  federal  Constitution.  We 
think  this  view  must  prevail.  The  sawmill  is  a  private  industry, 
and  the  effect  of  the  order  is  to  take  the  private  property  of  the 
appellant  and  devote  it  to  the  private  use  of  Burnham.  Healy 
Lumber  Co.  v.  Morris,  33  Wash.  491,  74  Pac.  681,  63  L.  R.  A. 
820,  99  Am.  St.  Rep.  964.  A  railroad  is  a  public  highway  and, 
as  such,  is  subject  to  regulation;  but  the  regulation  must  be  pro- 
motive of  the  public  interest.  Notwithstanding  the* fact  that  it 
is  a  public  highway,  its  property  is  private.  In  Missouri  Pacific 
Railway  Co.  v,  Humes,  115  U.  S.  512,  6  Sup.  Ct.  110,  29  L.  Ed. 
463,  speaking  of  the  fourteenth  amendment,  it  is  said :  "It  would 
be  difficult  and  perhaps  impossible  to  give  to  those  words- a  defi- 
nition, at  once  accurate,  and  broad  enough  to  cover  every  case. 
The  difiiculty,  and  perhaps  impossibility  was  referred  to  by  Mr. 
Justice  Miller,  in  Davidson  v.  New  Orleans,  96  U.  S.  97  [24  L. 
Ed.  616],  where  the  opinion  was  expressed  that  it  is  wiser  to  as- 
certain their  intent  and  application  by  the  ^gradual  process  of 
judicial  inclusion  and  exclusion,  as  the  cases  presented  for  tle- 
cision  shall  require,  with  the  reasoning  on  which  such  decisions 
may  be  founded.' "     It  is  true  that  railroad  companies  may  -be 


4m       Voh  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Northern  Pac.  Ry.  Co.  v.  Railroad  Commiaaioa 

required  to  fence  their  tracks,  establish  proper  crossings  at  points 
of  intersection  with  public  roads,  patrol  their  tracks  at  thickly 
populated  points,  establish  depots  and  stations,  provide  suitable 
connection  with  intersecting  lines,  adopt  suitable  safety  appli- 
ances for  the  coupling  of  cars,  properly  light  and  heat  their 
cars  and  depots,  and  many  other  things  which  touch  the  public 
business.  The  sawmill  of  Mr.  Burnham,  while  an  iniportant  in- 
dustry, is  no  more  a  public  business  than  a  flouring  mill,  a  dairy, 
a  farm,  a  livery  barn,  or  a  manufacturing  plant  of  any  other 
character  or  description. 

The  case  at  bar  falls  squarely  within  the  principle  announced 
and  applied  in  Missouri  Pacific  Railway  Company  v.  Nebraska, 
164  U.  S.  403,  17  Sup.  Ct.  130,  41  L.  Ed.  489.  In  that  case  the 
Supreme  Court  of  the  state  of  Nebraska  had  awarded  a  writ  of 
mandamus  to  compel  the  railway  company  to  comply  with  an 
order  of  the  State  Board  of  Transportation,  which  directed  the 
company  to  grant  to  certain  private  persons  the  right  and  priv- 
ilege of  erecting  an  elevator  upon  the  grounds  of  the  railway 
company  at  one  of  its  stations.  The  complaint  upon  which  the 
order  was  based  recited  that  the  elevator  would  be  used  to  store 
the  cereal  products  of  the  farms  and  leaseholds  of  the  complain- 
ants as  well  as  the  products  of  other  neighboring  farms.  Upon 
a  writ  of  error  to  review  the  judgment,  the  court  said ;  "*  *  ♦ 
The  order  in  question,  so  far  as  it  required  the  railroad  corpora- 
tion to  surrender  a  part  of  its  land  to  the  petitioners,  for  the 
purpose  of  building  and  maintaining  their  elevator  upon  it,  was 
in  essence  and  effect  a  taking  of  private  property  of  the  railroad 
corporation  for  the  private  use  of  the  petitioners.  The  taking 
by  a  state  of  the  private  property  of  one  person  or  corporation, 
without  the  owner's  consent,  for  the  private  use  of  another, 
is  not  due  process  of  law,  and  is  in  violation  of  the  fourteenth 
article  of  amendment  of  the  Constitution  of  the  United  States." 

In  Northwest  Warehouse  Company  v.  Oregon  Ry.  &  Nav.  Co., 
32  Wash.  218,  73  Pac.  388,  a  mandamus  proceeding  to  require  the 
railroad  company  to  extend  its  track  250  feet  to  a  grain  ware- 
house, to  afford  it  loading  facilities,  this  court  said :  "Under  any 
view  of  the  requirements  of  the  statute,  it  certainly  cannot  be 
contended  that  appellant  could  have  been  required  to  build  a 
track  over  land  it  did  not  own,  or  that  it  was  under  the  dut)'  to 
go  out  and  buy  a  right  of  way  for  that  purpose.  *  *  *" 
In  that  case  the  record  shows  that  a  deed  to  the  right  of  way  for 
the  extension  of  the  track  was  tendered  the  railroad  company 
at  the  time  of  the  trial. 

In  Harp  v,  Choctaw,  O.  &  G.  Ry.  Co.  (C.  C.)  118  Fed.  169, 
the  railroad  company  had  for  a  time  permitted  the  owners  of  coai 
mines  to  load  their  coal  from  wagons  onto  the  cars  on  its  com- 
inercial  switches.  It  was  insisted  that,  if  this  method  were  dis- 
continued, it  was  the  duty  of  the  company  to  put  in  a  spur  track 
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for  the  benefit  of  the  mineowner.  In  considering*  that  question 
the  court  said :  "It  must  be  remembered  that  the  plaintiff  in  this 
case  was  not  engaged  in  any  public  business,  but  was  simply 
a  private  citizen  operating  the  coal  mine  on  his  own  account." 

In  Missouri  Pacific  Railway  Co.  v.  Nebraska,  decided  by  the 
United  States  Supreme  Court  since  the  case  at  bar  was  argued, 
a  statute  providing  that :  "Every  railroad  company  or  corporation 
operating  a  railroad  in  the  state  of  Nebraska  shall  afford  equal 
facilities  to  all  persons  or  associations  who  desire  to  erect  or 
operate,  or  who  are  engaged  in  operating  grain  elevators,  or  in 
handling  or  shipping  grain  at  or  contiguous  to  any  station  of  its 
road,  and  where  an  application  has  been  made  in  writing  for  a 
location  or  site  for  the  building  or  construction  of  an  elevator 
or  elevators  on  the  railroad  right  of  way  and  the  same  not  hav- 
ing been  granted  within  a  limit  of  sixty  days,  the  said  railroad 
company  to  whom  application  has  been  made,  shall  erect,  equip 
and  maintain  a  side  track  or  switch  of  suitable  length  to  ap- 
proach as  near  as  four  feet  of  the  outer  edge  of  their  right  of 
way  when  necessary  and  in  all  cases  to  approach  as  near  as  nec- 
essary to  approach  an  elevator  that  may  be  erected  by  the  ap- 
plicant or  applicants  adjacent  to  their  right  of  way  for  the 
purpose  of  loading  grain  into  cars  from  said  elevator,  and  for 
handling  and  shipping  grain  to  all  persons  or  associations  so 
erecting  or  operating  such  elevators,  or  handling  and.  shipping 
grain,  without  favoritism  or  discrimination  in  any  respect  what- 
ever. Provided,  however,  that  any  elevator  hereafter  constructed, 
in  order  to  receive  the  benefits  of  this  act,  must  have  a  capacity 
of  not  less  than  fifteen  thousand  bushels" — and  making  railroads 
liable  for  a  fine  for  failure  to  obey  the  command  of  the  statute, 
was  held  unconstitutional.  The  case  arose  out  of  two  suits  based 
upon  the  statute.  The  first  was  brought  by  the  state  of  Nebraska 
to  recover  a  fine  of  $500.  The  second  was  brought  on  the  relation 
of  the  interested  party,  to  compel  the  extension  of  a  side  track 
and  the  granting  of  shipping  facilities;  the  railroad  company 
having  refused  an  application  for  a  site  for  an  elevator  on  its 
right  of  way.  State  v,  Missouri  Pacific  Railway  Co.,  81  Neb. 
15,  115  N.  W.  614,  and  Farmers'  Elevator  Co.  v.  Same,  81  Neb. 
174,  115  N.  W.  757,  were  reversed;  the  court  saying:  "We  are 
of  the  opinion  that  this  statute  is  unconstitutional  in  its  appli- 
cation to  the  present  cases,  because  it  does  not  provide  indemnity 
for  what  it  requires."  The  same  principle  is  announced  in 
Chicago,  B.  &  Q.  R.  Co.  v.  State,  50  Neb.  399,  69*  N.  W.  955, 
and  State  v,  Chicago,  Milwaukee  &  St.  Paul  Ry.  Co.,  36  Minn. 
402,  31  N.  W.  365. 

However  desirable  it  may  be  for  Mr.  Burnham  and  others 
engaged  in  a  like  business  to  have  switches  and  sidings  extended 
to  their  mills,  the  fourteenth  amendment  to  the  federal  Consti- 
tution, as  construed  by  the  highest  federal  court  and  by  this  court 
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as  well,  presents,  an  insuperable  barrier  against  compelling  such 
accommodations. 

The  contention  of  the  Attorney  General  that  the  order  is 
promotive  of  the  public  convenience,  and  within  the  recognized 
police  power  of  the  state,  cannot  be  upheld.  We  are  persuaded, 
upon  both  principle  and  authority,  that  the  Bumham  mill  is  a 
private  business,  and  that  an  order  requiring  the  railroad  com- 
pany to  extend  a  switch  or  spur  track  beyond  its  right  of  way 
to  afford  him  better  and  cheaper  shipping  facilities  is,  in  sul>- 
stance  and  effect,  requiring  the  company  to  devote  its  property 
to  the  private  use  of  another,  and  within  the  protective  dause 
of  the  federal  Constitution. 

The  judgment  is  reversed,  with  directions  to  dismiss  the  peti- 
tion. 

RuDKiN,  C.  J.,  and  Chadwick  and  Morris,  JJ.,  concur. 

FuLtERTON,  J.  Since  the  Supreme  Court  of  the  United  States 
holds  that  a  railroad  company  cannot  be  compelled  without  com- 
pensation to  afford  facilities  to  a  private  shipper  other  than  it 
offers  at  its  general  public  stations,  I  am  constrained  to  concur 
in  the  judgment  the  majority  have  directed  to  be  entered  in  this 
case.  I  cannot  concur,  however,  in  all  that  is  said  in  the  opinion. 
I  cannot  concur  in  the  view  that  to  compel  a  railway  company 
to  stop  at  points  other  than  its  public  stations  and  take  on  for 
carriage  the  property  of  a  private  shipper  is  taking  its  property  for 
the  private  use  of  another  in  violation  of  the  due  process  of  law 
clauses  in  the  state  and  federal  Constitutions.  As  I  understand 
it,  the  principal  purpose  for  which  a  railroad  is  constructed 
is  to  carry  from  one  point  to  another  the  private  property  of  the 
individual ;  that  it  is  for  this  purpose  it  has  its  existence  and  is 
given  the  vast  powers  and  rights  it  possesses.  This  function. 
then,  the  state  may  compel  it  to  fulfill.  If,  therefore,  its  public 
stations  do  not  afford  an  adequate  facility  for  the  shipment  of 
the  property  of  a  particular  individual,  I  know  of  no  legal  reason 
why  the  company  cannot  be  compelled,  on  due  compensation, 
to  furnish  that  particular  individual  with  additional  facilities, 
even  to  the  extent  of  putting  in  an  additional  side  track  for  him. 
For  this  reason  I  dissent  from  the  holding  that  to  do  so  is  to 
take  private  property  for  a  private  use. 
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Blume  v.  Southern  Ry.  Co.,  Carolina  Division. 

(Supreme  Court  of  South  Carolina,  April  5,  1910.) 

[67  S.  E.   Rep.  546.] 

Easements  —  Prescription  —  Presumption  of  Grrant  —  Prescription 
rests  in  the  presumption  of  a  grant  or  dedication,  and,  where  one 
has  no  power  either  to  grant  or  dedicate,  the  presumption  cannot 
arise. 

Easements — Prescription — Presumption  of  Grant. — Neither  private 
individuals  nor  the  public  can  acquire  by  prescription  any  right  to 
the  use  of  the  right  of  way  of  a  railroad  which  is  inconsistent  with 
the  purpose  for  which  it  was  acquired  or  which  will  impair  the  rail- 
road company  in  discharging  its  duties  to  the  public. 

Easements — Prescription — Presumption  of  Grant.* — Where  no  ex- 
clusive possession  of  a  part  of  a  railroad  right  of  way  for  the  statu- 
tory period  under  a  claim  of  right,  adverse  to  the  railroad  company, 
nor  any  use  thereof  for  that  period  inconsistent  with  the  purpose 
for  which  the  right  of  way  was  acquired,  was  shown,  no  right  by 
prescription  to  use  any  part  of  the  right  of  way  was  shown. 

Easements — Prescription — Presumption  of  Grantf — A  railroad  ei- 
ther owning  the  fee  in  land  for  its  right  of  way  or  only  an  ease- 
ment therein  cannot  alien  or  lose  by  prescription  any  right  therein 
compatible  with  the  public  purpose  or  which  was  necessary  in  dis- 
charging its  public  duties. 

Gary,  A.  J.,  dissenting. 

Appeal  from  Common  Pleas  Circuit  Court  of  Bamberg  County ; 
John  S.  Wilson,  Judge. 

Action  by  W.  P.  Blume  against  the  Southern  Railway  Com- 
pany, Carolina  Division.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.    Reversed. 

/.  F.  Carter,  for  appellant. 

S.  G.  May  field,  for  respondent. 

Hydrick,  J.  Plaintiff  recovered  judgment  against  defendant 
for  obstructing  an  alleged  street  in  the  town  of  Bamberg,  by 
building  thereon  a  depot  and  platform,  and  thereby  blocking  the 

♦For  the  authorities  in  this  series  on  the  question  whether  title 
can  be  acquired  against  a  railroad  company  by  adverse  possession, 
see  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Rutton  (Ark.),  33  R.  R.  R. 
96,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  96;  foot-note  of  Southern  Ry.  Co. 
V.  Gossett  (S.  Car.),  29  R.  R.  R.  502,  52  Am.  &  Eng.  R.  Cas.,  N.  S., 
502. 

tSee  generally,  foot-note  of  Western  Maryland  R.  Co.  v.  Blue 
Ridge  Hotel  Co.  (Md.),  19  R.  R.  R.  581,  42  Am.  &  Eng.  R.  Cas.,  N. 
S..  581;  third  head-note  of  E.  T.  &  H.  K.  Ide  v.  Boston  &  M.  R.  R. 
(Vt.),  33  R.  R.  R.  282,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  282. 
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way  to  and  from  plaintiff's  residence.  The  alleged  street  is  a 
part  of  defendant's  right  of  way.  Plaintiff  attempted  to  prove 
title  by  prescription  in  the  town  to  that  portion  of  the  defendant's 
right  of  way  in  question  by  showing  an  adverse  use  thereof  by 
the  public  as  a  street  for  more  than  20  years. 

It  appears  that  a  part  of  the  town  of  Bamberg  has  been  built 
up  along  defendant's  right  of  way,  and  that  at  least  since  1&4 
the  right  of  way  has  been  laid  out  on  a  map  of  the  town  as  a 
street,  and  that  for  many  years  a  part  of  it  has  been  worked 
and  kept  up  as  a  street  by  the  town  authorities,  and  property 
bounding  on  it  has  been  sold  with  reference  to  it  as  a  street. 
It  does  not  appear,  however,  that  the  defendant  or  any  of  its 
predecessors  in  title  knew  that  the  right  of  way  was  laid  out 
on  the  town  map  as  a  street,  but  they  knew  that  a  part  of  it 
was  worked  by  the  town  and  used  as  a  street.  The  testimony 
shows  that  the  portion  of  the  right  of  way  now  in  question  was 
not  worked  or  used  by  the  public  as  a  street  prior  to  the  year 
1897,  when  plaintiff  purchased  and  built  a  dwelling  house  on 
the  Tight  of  way,  which  is  described  in  his  deed  as  a  "street, 
known  as  North  Railroad  avenue."  But,  for  some  20  or  30 
years  previous  to  that  time,  there  had  been  a  path  or  road  along 
that  portion  of  the  right  of  way  opposite  to  the  lot  bought  by 
plaintiff,  and  for  some  distance  along  the  railroad.  Over  this 
road,  cross-ties  and  wood  had  been  hauled  and  deposited  on 
the  right  of  way  for  railroad  purposes,  and  a  few  persons,  who 
lived  in  the  section  beyond  plaintiff's  lot,  went  along  the  right 
of  way  to  and  from  their  houses ;  but  the  road  or  path  was  not 
generally  used  by  the  public.  The  depot  and  platform  were 
built  in  1905. 

The  South  Carolina  Canal  &  Railroad  Company  was  incor- 
porated by  an  act  of  the  Legislature,  and  built  the  railroad  now 
owned  by  the  defendant.  The  act  of  1833  (8  St.  at  Large,  p. 
384)  provides  that,  in  the  absence  of  contract  with  the  owners 
of  the  lands  through  which  the  road  was  built,  it  shall  be  pre- 
sumed that  the  land  on  which  the  road  was  built,  together  with 
100  feet  on  each  side  of  the  center  of  the  road,  has  been  granted 
by  the  owners  thereof  to  the  company,  and  that  the  company 
and  its  successors  shall  have  good  right  and  title  thereto,  so 
long  as  the  same  shall  be  used  for  the  purposes  of  said  road. 
In  1835  that  company  acquired,  by  purchase,  the  fee-simple  title 
to  a  tract  of  land,  which  includes  that  portion  of  the  right  of 
way  now  in  question.  .  The  defendant  is  the  successor  in  title 
to  the  rights  and  property  of  that  company. 

When  all  the  evidence  was  in,  defendant  moved  the  court  to 
direct  a  verdict  in  its  favor,  on  the  ground  that  no  use  of  its 
right  of  way  had  been  proved  incompatible  with  its  use  by  de- 
fendant and  its  predecessors  in  title  for  the  purposes  for  which 
it  had  been  acquired;  and,  therefore,  no  prescriptive  right  to 
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the  use  thereof  as  a  street  could  have  been  acquired  by  the 
public.  The  motion  was  refused.  The  facts  of  this  case  bring 
it  squarely  within  the  principles  announced  in  Matthews  v.  Rail- 
way, 67  S.  C.  499,  46  S.  E.  335,  65  L.  R.  A.  286,  where  it  was 
held  that  the  public  cannot  acquire  by  prescription  the  right  to 
use  the  right  of  way  of  a  railroad  company  in  a  manner  incon- 
sistent with  the  company's  use  of  it  for  corporate  purposes. 
The  doctrine  was  announced  that,  under  our  statutes,  and  the 
general  principles  of  law,  the  public  has  an  interest  in  the  con- 
struction and  operation  of  railroads  as  highways,  which  are 
burdened  with  duties  to  the  public.  Therefore,  a  railroad  com- 
pany cannot  dispose  of  or  so  use  its  right  of  way  as  to  impair 
or  destroy  its  ability  to  serve  the  public;  and  that,  even  under 
the  condemnation  statutes,  another  highway  cannot  be  laid  out 
over  the  right  of  way  of  a  railroad,  if  the  construction  of  such 
other  highway  operates  as  a  hindrance  to  the  use  and  enjoyment 
of  the  right  of  way  for  the  purposes  for  which  it  was  previously 
procured.  Prescription  rests  in  the  presumption  of  a  grant  or 
dedication,  and,  as  the  railroad  company  has  no  power  either 
to  grant  or  dedicate  its  right  of  way  for  any  other  than  the 
purpose  for  which  it  was  acquired,  the  presumption  cannot 
arise;  and,  therefore,  neither  private  individuals  nor  the  public 
can  acquire  by  prescription  any  right  to  use  the  right  of  way 
of  a  railroad,  which  is  imcompatible  with  the  purposes  for 
which  it  was  acquired,  or  which  would  hinder  or  impair  the 
railroad  company  in  discharging  its  duties  to  the  public,  imposed 
upon  it  by  law. 

The  circuit  court  seems  to  have  taken  the  view  that  the  doc- 
trine of  adverse  possession  was  applicable  to  the  case,  and  the 
jury  were  charged  accordingly.  But  the  facts  of  the  case 
do  not  bring  it  within  the  principles  laid  down  in  Railway  v, 
Beaudrot,  63  S.  C.  266,  41  S.  E.  299,  and  Hill  v.  Railway,  67 
S.  C.  548,  46  S.  E.  486.  In  each  of  those  cases,  a  part  of  the 
alleged  right  of  way  was  inclosed  by  a  substantial  fence  and 
held  in  possession  for  the  statutory  period  under  claim  of  right, 
exclusive  of  any  right  or  interest  therein  by  the  railroad  com- 
pany. It  was  held  in  those  cases  that  such  an  assertion  of  right 
to  the  exclusive  occupancy  of  the  land  in  question  was  incom- 
patible with  the  easement,  and,  if  held  for  the  statutory  period, 
would  defeat  the  easement.  But  in  this  case  no  such  possession 
of  any  part  of  defendant's  right  of  way  was  shown,  and  no  use 
thereof  was  proved  which  is  incompatible  with  the  purpose  for 
which  it  was  acquired. 

The  fact  that  defendant  owns  the  fee  in  the  land,  and  not 
merely  an  easement,  can  make  no  difference;  for  if  defendant 
cannot  alien  or  lose  by  prescription  an  easement  acquired  by 
purchase  or  condemnation,  neither  can  it  alien  or  lose  by  pre- 
scription the  fee  in  the  right  of  way  acquired  by  purchase.     It 
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is  not  the  character  of  the  estate,  but  the  public  purpose  for 
which  it  was  acquired,  and  with  which  it  is  burdened,  which  takes 
it  out  of  the  general  rule. 

The  verdict  should  have  been  directed  for  defendant 
Judgment  reversed. 

Gary,  A.  J.,  dissents. 


Louisville  &  N.  R.  Co.  v.  Payne. 

(Court  of  Appeals  of  Kentucky,  May  4,  1910.) 
[127  S.  W.  Rep.  993.] 

Appeal  and  Error — Record — ^Conclusiveness. — Where  remarks  of 
counsel  were  not  incorporated  in  any  official  report  of  his  speech 
made  by  the  stenographer,  but  the  statements  were  taken  down  at 
the  time  by  opposing  counsel,  and  were  in  the  bill  of  exceptions, 
certified  to  by  the  trial  judge,  the  remarks  were  properly  before 
the  appellate  court. 

Trial — Remarks  of  Counsel* — In  a  personal  injury  action  against 
a  railroad  remarks  of  plaintiff's  counsel,  "This  great  corporation 
with  millions  behind  it.  This  man  singly  has  been  making  this 
fight  against  this  powerful  corporation  since  1905,  and  it  has  been 
decided  repeatedly  in  his  favor.  Give  us  as  much  as  a  railroad  mag- 
nate would  spend  for  a  rosebud,  give  us  as  much  as  one  of  these 
magnates  would  tip  a  waiter" — were  prejudicial  to  defendant 

Appeal  from  Circuit  Court,  Marion  County. 

Action  by  T.  L.  Payne  against  the  Louisville  &  Nashville 
Railroad  Company.  Judgment  for  plaintiff,  and  defendant  ap- 
peals.   Reversed  and  remanded  for  new  trial. 

Benjamin  D.  Warfield,  William  C,  McChord,  and  William  »'. 
Spalding,  for  appellant. 

Hugh  P.  Cooper,  for  appellee. 

Clay,  C.  This  is  the  third  appeal  of  this  case.  The  opinion 
on  the  first  appeal  may  be  found  in  104  S.  W.  752,  31  Ky.  La*' 
Rep.  1173.  The  opinion  on  the  second  appeal  may  be  found 
in  118  S.  W.  352.  Having  concluded  that  the  judgment  should 
be  reversed  for  misconduct  of  counsel,  we  refrain  from  passing 
upon  any  other  questions  raised  on  this  appeal. 

♦For  the  authorities  in  this  series  on  the  subject  of  arguments 
and  remarks  of  counsel  reflecting  on  the  credibility  of  witnesses, 
etc.,  see  foot-note  of  Hale  v.  San  Bernardino  Valley  Traction  Co. 
(Cal.),  34  R.  R.  R.  764,  57  Am.  &  Eng.  R.  Cas.,  N.  S..  764. 
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Complaint  is  made  of  the  following  language  used  by  counsel 
for  appellee  in  his  argument  to  the  jury:  "This  great  corpora- 
tion with  millions  behind  it.  This  man  singly  has  been  making 
this  fight  against  this  powerful  corporation  since  1905,  and  it 
has  been  decided  repeatedly  in  his  favor.  Give  us  as  much  as 
a  railroad  magnate  would  spend  for  a  rosebud;  give  us  as  much 
as  one  of  these  magnates  would  tip  a  waiter."  It  is  insisted  by 
counsel  for  appellee  that  the  foregoing  language  was  not  incor- 
porated in  any  official  report  of  his  speech  made  by  the  stenog- 
rapher. That  may  be  true,  but  the  statements  were  taken  down 
at  the  time  by  counsel  for  appellant,  and  are  contained  in  the 
bill  of  exceptions,  which  is  certified  to  by  the  judge  who  tried 
the  case.  The  language  employed  is  therefore  properly  before 
us  for  consideration. 

Similar  language  employed  by  counsel  for  plaintiffs  in  the 
cases  of  Louisville  &  Nashville  R.  R.  Co.  v.  Smith,  84  S.  W. 
755,  27  Ky.  Law  Rep.  257,  and  Louisville  &  Nashville  R.  R. 
Co.  V.  Crow,  107  S.  W.  807,  32  Ky.  Law  Rep.  1145,  was  con- 
demned by  this  court  and  the  judgment  reversed  in  each  case. 
In  the  latter  case  the  court  said:  "Great  latitude  is  always  al- 
lowed counsel  in  making  their  arguments  to  a  jury;  but  that 
latitude  cannot,  and  ought  not  to,  be  extended  so  as  to  permit 
counsel  to  go  outside  of  the  record  and  bring  to  the  attention  of 
the  jury  matters  which  have  no. bearing  whatever  upon  the  ques- 
tions in  issue,  and  which  are  conveyed  to  their  notice  for  the  sole 
purpose  of  inflaming  their  passions  and  exciting  their  preju- 
dices." In  the  recent  case  of  Murphy's  Ex'r  v.  Hoagland,  107 
S.  W.  303,  32  Ky.  Law  Rep.  839,  where  counsel  for  contestants 
asked  of  a  witness  the  question,  "Don't  you  know  as  a  matter 
of  fact  that  eight  (referring  to  the  jury  on  the  former  trial) 
stood  for  breaking  the  will?"  this  court  said:  "The  learned 
counsel  must  have  known  that  any  question  which  referred  to 
the  result  or  the  partial  result  of  the  former  trial  of  the  case  was 
very  improper ;  in  fact,  inexcusable.  Propounder's  counsel  could 
not  permit  the  question  to  go  unnoticed,  and  the  very  fact  that 
he  objected  but  served  to  emphasize  its  importance  in  the  minds 
of  the  jurors."  To  the  same  effect  is  Illinois  Central  R.  R.  Co. 
V.  Jolly,  119  Ky.  452,  84  S.  W.  330,  27  Ky.  Law  Rep.  118.  In 
the  case  before  us,  counsel  for  appellee  not  only  attempted  to 
excite  the  prejudices  of  the  jury  against  appellant  because  it 
was  a  corporation,  but  he  also  referred  to  the  hard  struggles 
which  appellee  had  had  against  that  corporation  and  to  the  fact 
that  the  case  had  been  repeatedly  decided  in  appellee^s  favor. 
The  subsequent  withdrawal  of  the  language  complained  of  could 
not  have  counteracted  the  effect  already  produced  upon  the  minds 
of  the  jury.  Even  an  admonition  of  the  court,  which  the  record 
shows  was  not  given,  could  not  have  accomplished  this  result, 
much  less  a  withdrawal  of  the  kind  that  counsel  made.     The 
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jury  then  knew  that  other  juries  had  decided  in  appellee's  favor. 
Considering  the  natural  inclination  of  men  to  follow  the  lead  of 
other  men,  this  improper  statement  may  have  been  sufficient 
to  induce  the  verdict.  That  being  the  case,  we  cannot  say  that 
such  misconduct  is  an  error  which  did  not  prejudice  the  sub- 
stantial rights  of  appellant. 

Judgment  reversed  and  cause  remanded  for  a  new  trial  con- 
sistent with  this  opinion. 


Atchison,  T.  &  S.  F.  Ry.  Co.  v.  Hamble. 

(Circuit  Court  of  Appeals,  Ninth  Circuit,   March  9.  1010.) 

[177   Fed.   Rep.   644.] 

Railroads — Accidents  to  Trains — Injuries— Persons  Liable— TrafBc 
Agreement. — That  defendant  operated  trains  over  the  S.  Company's 
tracks  under  a  joint  track  agreement  by  which  the  latter  retained 
full  control  of  the  movement  of  all  trains  over  the  track,  and  de- 
fendant's employees  were  required  to  take  an  examination  for  fit- 
ness before  going  on  the  same  before  an  officer  of  the  S.  Companyr 
which  reserved  the  right  to  bar  any  of  defendant's  employees  from 
working  on  or  over  the  track,  did  nx)t  relieve  defendant  from  liabiiity 
for  the  negligence  of  its  servants  in  operating  trains  on  such  joint 
track,  resulting  in  a  collision  and  injuries  to  a  servant  cf  the  S. 
Company. 

Railroads — Accidents  to  Trains — Injuries — ^Persons  Liable— Negli- 
gence.— Where  defendant  was  required  to  move  its  train  from  station 
to  station  on  the  track  of  the  S.  Company,  under  orders  of  the  lat- 
ter's  train  dispatcher,  defendant  would  not  be  liable  for  injuries  re- 
sulting from  the  negligence  of  the  dispatcher;  but,  if  a  collision  oc- 
curred, not  attributable  to  the  dispatcher's  orders,  but  to  the  negli- 
gence of  defendant's  employees,  defendant's  liability  would  attach. 

Railroads — Accidents  to  Trains — Injuries — Negligence — Proxiinttc 
Cause — Questions  for  Jury. — Where  defendant  operated  a  train  iti 
charge  of  its  own  conductor  over  the  tracks  of  the  S.  Company,  un- 
der a  contract  for  joint  use,  and  a  collision  occurred  due  to  the 
negligence  of  the  S.  Company's  engineer  in  running  the  train  at  high 
speed  past  a  block  signal  set  against  him,  and  defendant's  conductor 
also  testified  that  he  could  have  seen  the  block  signal  so  set  if  he 
had  been  paying  attention,  and  also  fusees  on  the  track  to  prot«t 
the  preceding  train,  and  could  have  stopped  his  train  by  opening 
the  conductor's  safety  valve  in  the  caboose,  but  he  failed  to  do  so, 
and  a  collision  occurred  resulting  in  injury  to  the  conductor  of  the 
precedihg  train,  in  the  employ  of  the  S.  Company,  whether  defend- 
ant's employees  were  negligent,  and  whether  such  negligence  was  the 
proximate  cause  of  the  collision,  were  for  the  jury. 
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Trialr-Instructions— Requests— Time.— Under  Rev.  St.  §  918  (U. 
S.  Comp.  St.  1901,  p.  685),  authorizing  the  Circuit  Court  to  make 
such  rules  regulating  its  practice  as.  may  be  necessary  or  convenient 
for  the  advancement  of  justice,  and  the  prevention  of  delays  in  pro- 
ceedings, it  was  proper  for  the  court  to  refuse  to  consider  requests 
to  charge  not  presented  before  argument,  according  to  a  rule  re- 
quiring them  to  be  presented  at  the  close  of  the  evidence  and  be- 
fore argument. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  Division  of  the  Southern  District  of  California. 

Action  by  Mark  B.  Hamble  against  the  Atchison,  Topeka  & 
Santa  Fe  Railway  Company.  Judgment  for  plaintiff,  and  de- 
fendant brings  error.    Affirmed. 

This  was  an  action  brought  by  the  defendant  in  error,  here- 
after designated  as  the  "plaintiff,"  to  recover  damages  from  the 
plaintiff  in  error,  hereafter  designated  as  "defendant,"  for  per- 
sonal injuries  resulting  from  the  defendant's  alleged  negligence. 

That  part  of  the  Southern  Pacific  line  of  railway  in  Southern 
California  between  Mojave  and  Bakersfield,  a  distance  of  about 
69  miles,  although  a  single  track,  is  occupied  jointly  by  the 
Southern  Pacific  Company  and  the  defendant,  the  Atchison, 
Topeka  &  Santa  Fe  Company ;  the  latter  having  a  license  to  run 
its  trains  over  this  section  of  the  Southern  Pacific  track.  In- 
termediate between  Mojave  and  Bakersfield  are  the  stations  of 
Tehachapi  and  Bealville.  The  track  from  Tehachapi  near  the 
summit  of  the  Tehachapi  Mountains  to  Bealville  is  downgrade; 
the  average  descent  being  about  120  feet  to  the  mile.  The 
line  of  road  between  these  two  points  passes  over  a  number  of 
curves  and  through  a  series  of  14  tunnels.  To  guard  against 
collisions,  the  road  is  divided  into  sections  of  varying  lengths, 
called  "blocks,"  and  these  blocks  are  equipped  with  an  effective 
system  of  automatic  block  signals.  These  signals  are  described 
by  the  attorney  for  the  defendant  as  follows:  "At  the  initial 
end,  or  entrance,  of  each  block,  and  at  the  right  side — the  engi- 
neer's side — is  a  block  signal  consisting  of  a  post  having  near  its 
top  an  arm,  or  semaphore,  pivoted  near  one  of  its  ends  on  the  post, 
so  that  it  can  be  swung  freely  through  an  arc  of  90  degrees  in 
a  plane  at  right  angles  with  the  block.  The  long  end  of  the 
arm  is  painted  red  on  the  side  visible  to  a  train  aj^roaching  the 
block  to  enter.  The  short  end  of  the  arm  is  provided  with  a 
red,  a  green,  and  sometimes  a  yellow  round  disc  of  glass,  ar- 
ranged in  the  arc  of  a  circle,  so  that,  as  the  arm  is  moved  to 
given  angles  with  the  post,  these  colored  glasses  will  severally 
stand  opposite  a  light  fixed  near  the  head  of  the  post,  and  will 
show  a  red,  green,  or  yellow  light  to  the  train  approaching  the 
block  entrance.     Adjacent  to  the   post  is   an   electromagnetic 
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mechanism  which  swings  the  semaphore  to  the  desired  an^e, 
and  is  in  an  electric  current  formed  by  the  rails  in  the  block 
and  the  wheels  of  a  locomotive  or  car  in  contact  with  both 
rails.  When  there  is  no  train  on  the  block,  the  semaphore  is 
at  an  angle  of  45  degrees  with  the  post,  and  the  green  lij^t 
shows.  When  the  forward  wheels  of  the  pony  truck  of  a  loco- 
motive pass  onto  the  ends  of  the  rails  at  the  block  entrance,  die 
semaphore  swings  up  and  stands  at  right  angles  with  the  post,  its 
long  arm  extending  away  from  the  track,  that  is  to  the  right  as 
the  train  is  going  and  the  red  glass  in  the  short  arm  confronts 
the  lamp.  The  semaphore  remains  in  this  position  until  the 
last  two  wheels  of  the  last  car  in  the  train  pass  off  of  the  end 
of  the  rails  at  the  block  terminus,  when  it  drops  again  to  an 
angle  of  about  45  degrees  and  shows  the  green  light  By  day 
the  red  arm  at  right  angles,  by  night  the  red  light,  is  a  signal 
to  enter  the  block,  because  it  is  clear." 

The  section  of  road  with  which  we  are  immediately  concerned 
in  this  case  is  a  single  block  having  a  length  of  about  a  mile  and 
a  half  extending  above  Bealville.  The  track  in  this  block  passes 
through  four  tunnels  and  over  about  the  same  number  of  cun'es. 
The  lower  tunnel  is  numbered  3,  and  is  located  above  Bealville. 
The  next  &bove  is  numbered  4,  the  next  above  that  is  numbered 
5,  and  the  upper  tunnel  is  numbered  6.  At  the  upper  end  of 
this  block  at  a  point  1,400  feet  above  the  upper  end  of  tunnel 
No.  6  stands  the  upper  block  signal  for  this  block,  which  gives 
information  to  a  train  coming  down  the  mountain  of  the  condi- 
tion of  the  track  throughout  the  entire  block  below.  The  lower 
block  signal  is  below  tunnel  No.  3  in  Bealville.  There  is  also 
a  cautionary  signal  about  200  or  250  feet  above  tunnel  No.  4. 
This  cautionary  signal  gives  information  to  a  train  coming 
through  the  block  as  to  the  condition  of  the  track  approaching 
the  station  at  Bealville,  about  1,500  feet  below  the  lower  end  of 
tunnel  No.  4. 

The  movement  of  trains  over  this  section  is  under  the  direc- 
tion of  the  division  superintendent  of  the  Southern  Pacific  Com- 
pany at  Bakersfield,  who  gives  his  orders  through  the  train 
dispatcher  at  that  place.  Practically  the  orders  of  the  division 
superintendent  are  in  fact  issued  by  the  train  dispatcher. 

The  plaintiff  on  February  2,  1903,  was  employed  as  a  con- 
ductor on  an  extra  freight  train  No.  2,602,  belonging  to  the 
Southern  Pacific  Company,  consisting  of  35  empty  freight  cars 
with  an  engine  in  front  and  a  caboose,  or  way  car,  at  the  rear. 
This  train  left  Tehachapi  about  2  o'clock*  on  the  morning  of 
February  2,  1903,  and  arrived  at  a  point  near  the  switch  at 
Bealville  about  6:05  a.  m.  The  train  was  stopped  and  held  at 
this  point  because  the  track  was  blocked  by  another  train  in 
front  of  Bealville.  The  train  had  passed  through  tunnel  No.  5  and 
partly  through  tunnel  No.  4.     The  rear  end  of  the  train,  in- 
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eluding  the  caboose,  stood,  in  the  westerly  end  of  tunnel  No.  4. 
This  tunnel  is  257  feet  long.  The  train  stood  about  90  feet  in 
the  westerly  end  of  the  tunnel,  leaving  about  167  feet  of  the-east- 
crly  end  of  the  tunnel  clear.  The  distance  between  tunnels  S 
and  4  is  about  2,564  feet.  The  track  between  these  two  points 
is  plainly  visible  from  the  westerly  end  of  tunnel  No.  5,  except 
at  a  point  from  100  to  150  feet  from  the  westerly  end  of  tunnel 
No.  5,  where  the  track  passes  through  a  cut  or  curve  for  a  distance 
of  about  200  or  300  feet.  The  evidence  that  the  block  signal 
system  was  in  full  operation  on  that  morning  is  uncontradicted. 
When  plaintiff's  train  came  to  a  standstill  in  and  below  tunnel 
No.  4,, the  rear  brakeman  on  that  train  went  back  up  the  track 
between  tunnel  No.  4  and  tunnel  No.  5  and  struck  a  lighted  fusee 
on  a  tie  and  placed  two  torpedoes  on  the  rail  to  protect  the  train 
from  collision  from  an  overtaking  train.  This  brakeman  testi- 
fied that  when  he  saw  the  fusee  was  burning  out  he  went  back 
to  the  caboose  and  got  another  fusee  and  two  additional  torpe- 
does. Returning  up  the  track,  he  placed  the  second  fusee  and 
the  two  additional  torpedoes  at  intervals  along  thie  track..  He 
then  heard  a  whistle  which  he  thought  came  from  the  engine  of 
his  train  caUing  him  in.  Upon  going  back  he  found  his  train 
still  standing,  in  the  tunnel.  Returning  up  the  track  he  saw  a  head- 
light coming  out  of  tunnel  No.  5.  This  headlight  was  the 
headlight  of  the  following  train,  consisting  of  three  engines  and 
caboose,  which  had  left  Tchacbapi  shortly  after  plaintiff's  train. 
This  train,  when  seen  by  the  brakeman,  had  passed  the  block 
signal  above  tunnel  No.  6  showing  red,  and  warning  this  train 
that  there  was  another  train  in  the  block.  It  passed  down  the 
track  between  tunnels  Nos.  5  and  4,  exploding  the  torpedoes  and 
passing  over  the  burning  fusee  set  by  the  brakeman.  It  passed 
the  cautionary  signal  above  tunnel  No.  4  showing  yellow,  warn- 
ing the  train  to  come  to  a  stop,  and  proceeding  onward  entered 
tunnel  No.  4,  where  it  smashed  into  the  rear  of  plaintiff's  train, 
driving  that  train  with  10  brakes  set  a  car  length  ahead,  smash- 
ing a  caboose,  and  driving  an  oil  car  up  into  the  roof  of  the 
tunnel.  The  plaintiff  was  in  the  caboose  at  the  time  of  the  col- 
lision and  was  carried  forward  in  the  wreckage  and  rendered 
unconscious.  When  he  regained  consciousness,  he  found  himself 
on  the  top  of  a  door  on  a  level  with  the  mouth  of  the  tunnel 
and  in  the  midst  of  wreckage.  He  crawled  out  on  an  oil  car  and 
from  there  to  the  ground.  His  left  leg  was  so  badly  crushed 
that  it  became  necessary  to  amputate  it  below  the  knee.  From 
that  and  other  injuries  received  at  the  time  he  was  in  the  hospital 
for  a  greater  part  of  two  years. 

At  the  summit  that  morning  two  engines  and  a  caboose  be- 
longing to  the  defendant  were  coupled  together  as  a  train.  The 
engines  were  numbered  781  and  784;  No.  781  being  in  the  lead. 
The  train  dispatcher  issued  an  order  that  these  two  engines  and 
caboose  should  go  down  the  road  as  a  train  to  Kern  Junction 
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near  Bakersfield  as  extra  No.  781.  Under  the  rules  of  practice 
of  the  road  relating  to  the  movement  of  trains,  the  leading  engine 
holds*  the  orders  of  the  train  dispatcher,  and  the  train,  whea 
an  extra,  takes  its  number  from  the  number  of  the  engine.  After 
this  train  had  been  made  up  in  the  order  stated,  with  a  conductor 
in  the  employ  of  the  defendant  in  charge,  the  train  dispatcher 
issued  a  supplemental  order,  which  was  delivered  to  the  con- 
ductor and  to  the  engineer  in  charge  of  engine  No.  781,  to  couple 
to  engine  No.  2245,  belonging  to  the  Southern  Pacific  Company, 
and  take  it  to  Kern  Junction.  To  avoid  the  delay  in  switching, 
this  last  engine  was  placed  at  the  head  of  the  train.  The  number 
of  the  train  was  not,  however,  changed,  but  retained  its  number 
as  extra  No.  781.  This  train  as  thus  made  up  had  an  engineer 
in  the  lead  in  the  employ  of  the  Southern  Pacific  Company,  two 
engineers  in  the  second  and  third  engines,  respectively,  and  a  con- 
ductor and  brakeman  in  the  caboose  in  the  employ  of  the  de- 
fendant. Precisely  when  this  train  left  t^he  station  at  Tehachapi 
near  the  summit  is  not  clear ;  but,  as  there  is  no  controversy  on 
that  point,  it  is  sufficient  to  say  that  it  followed  plaintiff's  train 
down  the  mountain,  and  it  will  be  assumed  that  it  left  Tehachapi 
after  a  proper  interval.  It  was  this  following  train  that  over- 
took and  smashed  into  plaintiff's  train  in  tunnel  No.  4  near 
Bealville,  where  plaintiff  received  his  injuries. 

Thereafter  plaintiff  brought  this  action,  alleging  that  by 
reason  of  the  negligence  of  the  defendant,  its  servants,  agents, 
and  employees,  the  engineers  of  said  two  locomotive  engines 
and  conductor  in  charge  of  said  train  and  said  caboose,  said  train 
was  caused  to  come  into  violent  collision  with  the  caboose  at 
the  rear  end  of  the  train  of  which  plaintiff  had  charge  and  in 
which  he  was  stationed,  whereby  he  was  injured. 

The  defendant  in  its  answer  alleged  that  in  the  year  1899 
the  Southern  Pacific  Company  had  granted  to  the  defendant  a 
license  or  privilege  authorizing  the  defendant  to  run  and  operate 
engines,  cars,  and  trains  over  said  line  of  railway  between 
Mojave  and  Bakersfield  upon  condition  that  the  operation  and 
movement  of  all  such  engines,  cars,  and  trains  to  be  operated 
over  said  line  of  railway  by  the  defendant  should  be  subject  to 
the  immediate  direction,  government,  and  superintendence  of 
said  Southern  Pacific  Company  through  its  agents,  and  that  since 
the  year  1899  defendant  had  been  engaged  in  running  and  operat- 
ing certain  of  its  cars,  engines,  and  trains  over  said  line  of  railway 
in  pursuance  of  said  license,  privilege,  and  arrangement,  and  not 
otherwise.  Defendant  admitted  that  the  train  referred  to  in  the 
complaint  as  having  collided  with  the  train  in  charge  of  the 
plaintiff  consisted  of  three  steam  engines  coupled  together  and 
drawing  a  caboose,  or  way  car,  and  admitted  that  the  whole  of 
said  train  excepting  the  forward  locomotive  was  owned  by  the 
defendant;  alleged  that  the  forward  locomotive  was  owned  and 
in  the  possession  of  the  Southern  Pacific  Company,  and  was  at 
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the  time  of  the  collision  controlled,  operated,  and  directed  solely 
by  the  last-named  company  and  its  agents  and  servants ;  and  that 
the  train  while  running  over  said  line  of  railway  upon  said  oc- 
casion was  under  the  sole  direction,  control,  and  government  of 
the  Southern  Pacific  Company  and  its  agents;  and  denied  that 
the  collision  or  injuries  suffered  on  that  occasion  were  in  any 
manner  caused  by  any  negligence  on  the  part  of  the  defendant 
or  any  or  either  of  its  servants,  agents,  employees,  engineers,  or 
conductors ;  charged  that  the  plaintiff  was  guilty  of  carelessness, 
negligence,  and  a  failure  to  exercise  ordinary  care  in  respect  to 
properly  guarding  and  protecting  the  train  in  his  charge  against 
the  danger  of  collision  with  other  cars,  engines,  and  trains  be- 
ing operated  over  said  line  of  railway  at  that  time,  and  that  such 
negligence,  carelessness,  and  a  failure  to  exercise  ordinary  care 
on  the  part  of  the  plaintiff  was  the  proximate  cause  of  such 
collision  and  each  and  all  of  the  injuries  sustained  by  the  plain- 
tiff on  such  occasion. 

Upon  a  trial  of  the  case  before  a  jury,  at  the  conclusion  of 
the  evidence  for  the  plaintiff  the  defendant  moved  for  a  non- 
suit on  the  grounds:  First,  that  the  train  of  engines  and  ca- 
boose and  everbody  on  it  from  the  time  the  train  left  the 
summit  until  the  collision  was  under  the  control  and  direction 
of  the  Southern  Pacific  Company  and  not  of  the  defendant ;  and, 
second,  on  the  ground  that  no  negligence  had  been  shown  on  the 
part  of  the  defendant.  The  court  granted  the  motion  on  the 
first  ground  and  entered  a  judgment  in  favor  of  the  defendant. 
The  case  was  brought  to  this  court  by  the  plaintiff  upon  a  writ 
of  error,  and  the  judgment  reversed  and  remanded  for  a  new 
trial.  Hamble  v.  Atchison,  T.  &  S.  F.  Ry.  Co.,  164  Fed.  410, 
92  C.  C.  A.  147,  22  L.  R.  A.  (N.  S.)  323.  In  the  opinion  of  this 
court  it  was  held  that  the  defendant  running  a  train  over  the 
track  of  the  Southern  Pacific  Company  under  a  contract  that 
they  would  obey  the  orders  of  the  train  dispatcher  of  the  South- 
em  Pacific  Company  did  not  relieve  the  defendant  from  liability 
for  injuries  to  the  plaintiff  caused  by  the  negligence  of  its  em- 
ployees operating  the  train  and  which  was  in  no  way  attributable 
to  an  order  of  the  train  dispatcher.  The  court  further  held  that 
the  liability  of  the  defendant  was  not  affected  by  the  fact  that 
one  of  the  engines  attached  to  the  train  belonged  to  the  Southern 
Pacific  Company;  that,  notwithstanding  the  presence  of  this 
engine,  the  train  remained  in  the  control  of  the  conductor,  an 
employee  of  the  defendant,  and  it  was  by  reason  of  his  negligence 
the  collision  occurred.  Upon  the  second  trial  the  evidence  on 
the  part  of  the  plaintiff  was  substantially  the  same  as  at  the  first 
trial. 

On  the  part  of  the  defendant,  in  addition  to  other  evidence, 
a  stipulation  was  introduced  in  evidence  that  certain  witnesses, 
if  present,  would  testify  that : 

Under  the  agreement  by  which  this  track  was  jointly  used  by 
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the  Southern  Pacific  and  defendant,  the  Southern  Pacific  Com- 
pany had  sole  control  of  the  movement  of  trains  on  the  said 
track;  that  the  employees  of  the  defendant  were  required  to 
take  an  examination  for  fitness  before  going  upon  the  same  by 
an  officer  of  the  Southern  Pacific  Company,  and  that  the  South- 
ern Pacific  Company  reserved  in  said  agreement  the  right  at  any 
time  to  bar  either  temporarily  or  permanently  any  employee  of 
the  defendant  from  working  at  all  upon  or  over  said  track. 

It  was  agreed  that  the  word  "movement,"  as  used  in  the  first 
part  of.  this  stipulation,  meant  "movement  of  trains  under  the 
orders  of  the  train  dispatcher." 

The  court  instructed  the  jury,  among  other  things,  that  the 
conductor  and  other  employees  of  the  defendant  on  the  train 
which  collided  with  the  Southern  Pacific  train  of  which  plaintiff 
was  conductor  were  defendant's  servants,  and  that  their  n^li- 
gence,  if  they  were  negligent,  was  the  negligence  of  the  defend- 
ant. In  connection  with  this  instruction,  the  court  read  that 
part  of  the  opinion  of  this  court  in  the  former  case  upon  that 
question.  To  this  and  to  other  portions  of  the  instructions 
given  by  the  court  exceptions  were  taken  by  the  defendant.  It 
also  excepted  to  the  refusal  of  the  court  to  give  certain  re- 
quested instructions  and  to  the  admission  and  rejection  of  cer- 
tain testimony.  The  jury  returned  a  verdict  for  the  plaintiff. 
The  case  is  here  upon  a  writ  of  error  sued  out  by  the  defendant 

£.  W.  Camp,  A.  H.  Van  Cott,  and  U.  T.  Clotfelter,  for  plain- 
tiff in  error. 

Glen  Behymer,  Mattison  B,  Jones,  and  William  Freeman, 
for  defendant  in  error. 

Before  Gilbert  and  Morrow,  Circuit  Judges,  and  Hunt, 
District  Judge. 

Morrow,  Circuit  Judge  (after  stating  the  facts  as  above). 
We  find  nothing  in  the  testimony  on  the  second  trial  of  this 
case  calling  for  any  change  or  modification  of  the  opinion  of 
this  court  upon  the  former  writ  of  error.  Nor  do  we  find 
that  the  evidence  calls  for  the  application  of  any  other  or  dif- 
ferent rule  of  liability  than  there  announced.  Hamble  v.  Atchi- 
son, T.  &  S.  F.  Ry.  Co.,  164  Fed.  410,  92  C.  C.  A.  147,  22  L 
R.  A.  (N.  S.)  323.  The  fact  that  the  Southern  Pacific  Company 
under  the  joint-track  agreement  retained  full  control  of  the 
movement  of  trains  over  the  joint  track,  that  the  employees  of 
the  defendant  were  required  to  take  an  examination  for  fitness 
before  going  upon  the  same  by  an  officer  of  the  Southern  Pacific 
Company,  and  that  the  Southern  Pacific  Company  reserved  in 
said  agreement  the  right  at  any  time  to  bar  either  temporarily 
or  permanently  any  employee  of  the  defendant  from  working 
upon  or  over  said  track,  did  not  relieve  the  defendant  from  lia- 
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bility  for  the  negligence  of  its  servants  in  running  trains  over  this 
track.  The  defendant  was  required  to  move  its  train  from  sta- 
tion to  station  on  this  track  under  the  orders  of  the  Southern 
Pacific  train  dispatcher,  and  if  by  reason  of  such  orders  a  col- 
lision should  occur  between  the  defendant's  train  and  another, 
attributable  to  the  negligence  of  the  train  dispatcher,  the  defend- 
ant would  not  be  liable  for  the  damages  resulting  therefrom. 
But  if  a  collision  occurs  which  cannot  be  attributed  to  the  orders 
of  the  train  dispatcher,  but  to  the  negligence  of  the  defendant's 
employees,  the  defendant  cannot  escape  liability.  We  can  add 
nothing  to  what  has  been  said  upon  this  subject  in  the  former 
opinion  of  this  court,  and  as  there  is  no  evidence  tending  in 
any  degree  to  show  that  the  collision  was  caused  by  any  order 
or  omission  of  the  train  dispatcher,  or  was  the  result  of  any 
order  or  omission  growing  out  of  the  general  control  over  the 
track  exercised  by  the  Southern  Pacific  Company,  there  was,  in 
this  aspect  of  the  case,  no  question  for  the  jury.  It  was  a 
judicial  question  and  so  properly  determined  by  the  court. 

The  material  question  to  be  determined  is  whether  there  was 
competent  evidence  before  the  jury  tending  to  show  that  the 
defendant's  servants  were  negligent  in  running  the  train  of 
engines  and  caboose  through  the  block  in  which  the  collision 
occurred. 

It  is  contended  on  the  part  of  the  defendant  that,  if  the 
cause  of  the  collision  was  the  running  of  this  train  at  a  high 
rate  of  speed  and  in  disregard  of  all  'signals  of  danger,  then  it 
was  the  fault  of  the  engineer  in  the  employ  of  the  Southern 
Pacific  Company  in  charge  of  the  Southern  Pacific  engine  in 
the  lead  whose  negligence  caused  the  collision;  that  neither  of 
the  engineers  in  charge  of  defendant's  engines  nor  the  conductor 
in  the  employ  of  the  defendant  in  charge  of  the  train  had  any 
duty  to  perform  with  respect  to  the  speed  of  the  train  or  the 
signals  of  danger  displayed  by  the  brakeman  of  plaintiff's  train 
in  front,  or  by  the  semaphore  of  the  block  signals  showing 
danger  because  of  the  presence  of  that  train  in  the  block.  The 
defendant,  in  support  of  this  contention,  introduced  in  evidence 
rule  45  of  the  block  signal  system  of  rules  of  the  Southern 
Pacific  Company,  providing  that: 

"The  signal  must  be  observed  by  the  engineman  when  the 
train  enters  and  by  the  trainmen  when  the  rear  of  the  train 
passes  out  of  the  block." 

The  rule  refers  to  the  signal  displayed  by  the  semaphore 
under  the  system  of  block  signals.  Under  this  rule  it  is  the  duty 
of  the  engineer  to  notice  the  signal  upon  entering  a  block  for 
the  purpose  of  ascertaining  if  the  block  is  clear.  If  it  is  clear, 
he  can  proceed;  but,  if  it  is  not,  it  is  his  duty  to  bring  his  train 
to  a  stop  and  hold  it  until  the  .block  is  cleared.  Upon  passing 
into  a  block,  the  forward  wheels  of  the  pony  truck  of  the  engine 
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passing  over  the  tracks  turns  the  semaphore  signal  at  the  en- 
trance of  the  block  to  danger,  where  it  remains  until  the  last 
two  wheels  of  the  last  car  in  the  train  passing  over  the  end  of 
the  rails  at  the  other  end  of  the  block  turn  the  signals  back, 
showing  that  the  block  is  clear.    This  signal  showing  danger  is  a 
warning  to  a  train  in  the  rear  to  keep  off  the  block  until  it 
shows  clear.    In  other  words,  it  protects  the  rear  end  of  the  train 
from  collision  from  an  overtaking  train,  and  it  is  the  duty  of 
the  trainmen  in  the  rear  to  see  that  the  semaphore  signal  which 
has  been  turned  to  danger  by  the  engine  of  that  train  stands  at 
danger  when  the  rear  of  the  train  passes  that  point.    But  if  the 
engine  has  passed  into  a  block  and  has  turned  the  signal  showing 
that  the  train  is  in  that  block,  it  ceases  to  furnish  information 
of  the  condition  of  the  block  in  front  of  the  train,  and  the  train- 
men cannot  know  its  condition,  unless,  like  the  engineer,  they 
had  seen  the  signal  before  the  train  entered  the  block.    This,  in 
case  of  a  very  long  train,  would  probably  be  impracticable  for 
the  conductor  in  the  rear  ot  the  train;  but  it  is  by  no  means 
impracticable   for  a  conductor  having  charge  of  a  short  train. 
These  semaphores  are  large  and  conspicuous,  and  their  position 
can  be  seen  at  a  considerable  distance.    In  this  case  the  evidence 
tends  to  show  that  the  semaphore  stood "  at  danger  before  the 
train,   consisting  of  three  engines   and  a  caboose,  entered  the 
block,  showing  that  there  was  a  train  already  in  the  block.   This 
train  of  engines  and  caboose  was  a  short  train,  and  there  is  no 
apparent  reason  why  the  engineers    on  the    second  and  third 
engines  or  the  conductor  seated  in  the  cupola  of  the  caboose 
could  not  have  seen  the  position  of  the  semaphore  upon  entering 
the  block,  as  well  as  the  engineer  on  the  first  engine,  and  been 
warned  that  there  was  a  train  in  that  block.    But  aside  from  any 
duty  these  employees  of  defendant  may  have  had  in  that  re- 
spect, the  important  fact  to  be  noticed  is  that,  while  the  Southern 
Pacific  engineer  was  in  the  lead  and  in  charge  of  the  air  brakes, 
defendant's  conductor  was  in  charge  of  the  train.    He  knew  that 
there  was  a  train  ahead  of  him.    The  track  was  crowded  with 
trains.     The  grade  was  steep,  and  the  tunnels  and  curves  nu- 
merous, requiring  such  special  care  and  attention  on  the  part 
of   engineers,   trainmen,   and   conductor   as  was   commensurate 
with  the  increased  danger  of  such  a  track.    The  plaintiflF  testi- 
fied that  he  had  observed  that  there  were  many  duties  for  train- 
men not  in  the  rule  book.    "One  of  them,"  he  says,  "is  a  rule 
that  all  trainmen  of  all  grades  shall  be  generally  watchful  as 
to  the  safety  of  trains."    This  is  obviously  a  necessary  rule  ap- 
plicable at  all  times  and  places,  and  particularly  on  such  a  track 
as  we  have  in  this  case. 

Rule  75  of  the  Book  of  Rules  and  Regulations  required  that 
^'conductors  and  brakemen  of  all  trains  when  meeting  or  passing 
or  leaving  or  approaching  a  station  must  be  on  the  lookout  for 
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signals  and  be  prepared  to  do  anything  required  for  safety  and 
dispatch."  The  evidence  shows  that  this  train  was  approaching 
and  within  a  half  a  mile  of  the  station  at  Bealville  when  it  passed 
the  cautionary  signal  about  200  or  250  feet  east  of  tunnel  No.  4. 
The  conductor  in  charge  of  the  train  testified  that  this  signal 
was  visible  from  the  mouth  of  tunnel  No.  5.  If  it  was  yellow  it 
meant  to  stop.  If  it  was  green  it  meant  to  go  ahead.  "The 
caution  is  to  put  the  train  under  complete  control.  The  light, 
when  I  saw  it,  was  yellow." 

There  was  evidence  that  this  train  was  going  about  30  miles 
an  hour  when  it  passed  this  point.  The  extent  and  character 
of  the  wreckage  caused  by  the  collision  was  itself,  under  the 
circumstances,  evidence  that  the  train  was  descending  at  a 
dangerous  rate  of  speed,  and  this  of  itself  was  evidence  of  neg- 
ligence on  the  part  of  the  conductor  in  charge  of  the  train.  The 
conductor  says : 

"I  could  have  stopped  it  by  opening  the  conductor's  valve  in 
the  caboose.  That  is  the  method  provided  so  the  conductor  can 
stop  it.    That  would  have  set  the  brakes  and  stopped  the  train." 

Why  did  he  not  do  it  ?    This  is  his  explanation : 

"From  the  time  I  came  within  range  of  vision  of  this  block 
signal  until  the  time  of  the  collision,  I  was  sitting  in  the  cupola 
of  the  caboose  with  my  brakeman.  He  was  on  the  other  side 
of  the  cupola.  I  didn't  see  that  signal  until  just  as  it  passed 
by  the  cupola  of  the  caboose.  *  *  *  Just  as  we  came  out 
of  tunnel  No.  5,  I  reached  out  the  side  window  and  caught  the 
snow  off  the  front  one.  There  was  some  snow.  It  had  been 
storming.  It  was  snowing  at  this  time  slightly.  I  pulled  this 
snow  in  the  window  and  threw  it  at  my  brakeman  over  on  the 
other  side.  If  there  had  been  any  fusees  or  caution  signals 
on  that  track  burning  as  I  merged  from  tunnel  No.  5,  and  if 
I  had  been  observing,  I  think  I  could  have  seen  them.  I  didn't 
see  the  fusee  until  just  as  we  went  by  it.  After  I  threw  this 
snow  at  my  brakeman,  I  turned  and  looked  out  of  the  window, 
and  I  see  this  fusee." 

In  this  state  of  the  evidence,  the  question  whether  the  defend- 
ant's employees  were  negligent  in  running  this  train  into  col- 
lision with  the  train  on  which  plaintiff  was  riding,  and  whether 
this  negligence  was  a  proximate  cause  of  the  collision,  were 
clearly  questions  to  be  submitted  to  the  jury  under  proper  in- 
structions. 

It  is  next  contended  that  the  court  erred  in  refusing  to  re- 
ceive and  consider  certain  special  instructions  on  behalf  of  the 
defendant;  such  refusal  being  based  upon  the  ground  that  the 
requested  instructions  had  not  been  handed  to  the  court  within 
the  time  provided  in  a  rule  of  the  court  providing  that : 

"Any  special  charges  or  instructions  asked  for  by  either  party 
must  be  presented  to  the  court  in  writing  directly  after  the  close 
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of  the  evidence  and  before  any  argument  is  made  to  the  jury, 
or  they  will  not  be  considered." 

The  requested  instructions  were  not  presented  at  the  close  of 
the  evidence,  but  after  the  close  of  the  argument  and  the  court 
was  about  to  instruct  the  jury.  The  Circuit  Court  has  power 
to  make  such  rules  regulating  its  "practice  as  may  be  necessary 
or  convenient  for  the  advancement  of  justice  and  the  prevention 
of  delays  in  proceedings."  Rev.  St.  §  918  (U.  S.  Comp.  St 
1901,  p.  685).  The  rule  requiring  instructions  to  be  presented 
to  the  court  at  the  close  of  the  evidence  and  before  argument  is 
of  that  character.  It  is  a  general  rule  and  has  been  found  useful 
in  practice.  Its  enforcement  was  in  the  discretion  of  the  court. 
We  do  !not  think  the  court  abused  its  discretion  in  enforcing  it 
in  this  case.  The  court  correctly  instructed  the  jury  upon  all 
the  matters  contained  in  the  special  instructions  which  the  jury 
was  properly  required  to  consider.  To  these  instructions  no 
exceptions  were  taken.  The  defendant  was,  therefore,  in  no 
way  prejudiced  by  the  refusal  of  the  court  to  give  the  special 
instructions  in  the  language  requested. 

The  remaining  assignments  of  error  are  based  in  one  form  or 
another  upon  the  questions  we  have  already  discussed.  We  do 
not  think  they  call  for  further  discussion  either  in  relation  to 
the  admission  or  rejection  of  testimony,  or  in  the  instructions 
to  the  jury. 

The  judgment  of  the  court  below  is  affirmed. 


Cahill  V,  Illinois  Cent.  R.  Co. 

(Supreme    Court   of   Iowa,    March    15,    1910.) 

[125  N.  W.  Rep.  331.] 

Master  and  Servant — Injury  to  Servant — ^Negtigence  Connected 
with  Operation  of  a  "Railway.*— The  case  is  within  Code,  §  2071, 
making  a  railway  company  liable,  notwithstanding  the  fellow-serv- 
ant rule,  for  injury  to  its  employee,  as  well  as  any  other  person, 
through  negligence,  connected  with  the  "operation"  of  the  railway, 
of  any  other  employee,  employed  on  or  about  it,  where,  while  a 
section  gang,  engaged  in  repairing  the  track,  are  lifting  their  push 
car  from  the  track,  in  the  performance  of  their  duty  to  so  do  on  ap- 
proach of  a  train,  one  of  them  negligently  drops  his  corner  of  the 
car,  injuring  another  member  of  the  gang. 

♦See  generally,  foot-note  of  Texarkana,  etc.,  Co.  v.  Anderson 
(Tex.),  33  R-  R.  R.  351,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  351;  Hubbard 
V.  Central  of  Georgia  Ry.  Co.  (Ga.),  31  R.  R.  R.  769,  54  Am.  &  Eng. 
R.  Cas.,  N.  S.,  769. 
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Negligence — ^Evidence— Pre8amption.t — While  no  presumption  of 
negligence  arises  from  the  fact  that  one  is  injured,  such  presumption 
may  arise  from  the  nature  of  the  cause  or  the  manner  of  the  injury. 

Master  and  Servant — ^Injury  to  Servant — Negligence — Evidence* — 

Evidence  that  notwithstanding  it  was  the  custom,  in  lifting  a  push 
car  from  a  railroad  track,  to  let  it  down,  when  a  sufficient  distance 
from  the  track,  at  a  word  of  warning  from  the  foreman  or  some 
other  member  of  the  gang,  the  man  nearest  the  track  let  go  his 
hold,  or  dropped  his  corner  of  the  car,  without  a  word  of  warning 
having  been  given  by  any  one,  causing  the  foreman,  who  was  far- 
thest from  the  track,  and  with  his  back  to  it,  to  fall,  is  sufficient  to 
present  a  question  of  negligence;  there  being  no  evidence  that  the 
person  lost  his  hold  by  slipping  or  stumbling  or  other  cause  con- 
sistent with  due  care  on  his  part,  notwithstanding  he  immediately 
said  he  'Mid  not  mean  to." 

Nej^ence — ^Inadvertence^ — An  act  is  not  necessarily  not  negli- 
gent because  inadvertent;  generally  speaking,  the  essence  of  negli- 
gence being  inadvertence. 

Appeal  from  District  Court  Buchanan  County;  Franklin  C. 
Piatt,  Judge. 

Action  at  law  to  recover  damages  for  a  personal  injury.  There 
was  a  directed  verdict  and  judgment  for  defendant,  and  plain- 
tiff appeals.    Reversed. 

Cook  &  Cook,  for  appellant. 

Kelleher  &  O'Connor  and  T.  /.  Fitzpatrick,  for  appellee. 

Weaver,  J.  The  plaintiff  was  a  section  foreman  in  the  service 
of  defendant  at  Winthrop,  Iowa.  In  the  work  of  repairing  and 
mending  the  railway  track  he  and  his  gang  of  three  men  were 
supplied  with  a  push  car  on  which  tools  or  materials  were  trans- 
ported or  moved  from  place  to  place.  It  was  their  duty  to  be 
on  the  lookout  for  trains,  and  in  proper  time  before  the  arrival 
of  one  to  remove  the  push  car  from  the  track.  On  the  day  in 
question,  plaintiff  and  his  men  were,  in  the  line  of  duty,  moving 
their  car  with  their  tools  and  repair  material  along  the  track 
to  the  eastward,  when  they  discovered  the  approach  of  a  train 

tSee  last  foot-note  of  McNamara  v.  Boston  &  M.  R.  R.   (Ma^s.), 

33  R.  R.  R.  588,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  588;  Najarian  v.  Jer- 
sey City,  etc.,  R.  Co.  (N.  J.),  33  R.  R.  R.  466,  56  Am.  &  Eng.  R.  Cas., 
N.  S.,  466;  first  foot-note  of  Holland  v.  Northern  Pac.  Ry.  Co. 
(Wash.),  33  R.  R.  R.  264,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  264. 

JFor  the  authorities  in  this  series  on  the  subject  of  the  definitions 
of  actionable  negligence,  see  first  foot-note  of  Langenfeld  v.  Union 
Pac.  R.  Co.  (Neb.),  34  R.  R.  R.  727,  57  Am.  &  Eng.  R.  Cas.,  N  S., 
727;  first  foot-note  of  Wilkinson  v.  Oregon  Short  Line  R.  Co.  (Utah), 

34  R,  R.  R.  360,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  360;  second  foot-note 
of  Ferryman  v.  Chicago  City  Ry.  Co.  (111.),  34  R.  R.  R.  93,  57  Am. 
&  Eng.  R.  Cas.,  N.  S.,  93. 
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and  set  about  the  work  of  clearing  the  track.  The  car  was 
furnished  with  a  convenient  handle  at  each  of  its  four  corners, 
and  the  gang,  following  the  usual  method,  each  laid  hold  of  a 
handle  and,  lifting  the  vehicle,  carried  it  to  the  north  side  of  the 
track.  The  snow  at  that  point  was  about  18  inches  deep.  It 
was  the  custom  in  thus  removing  the  car  to  let  it  down  at  the 
word  or  call  of  the  foreman  or  some  other  member  of  the 
gang  when  it  had  been  carried  to  a  safe  distance  from  the 
track.  On  this  occasion,  when  the  car  had  cleared  the  north 
rail  but  a  short  distance,  and  while  the  plaintiff  was  carrying  the 
northwest  corner,  some  one  of  the  other  three  men  either 
purposely  or  accidently  let  go  his  hold,  causing  plaintiff  to  fall 
in  such  manner  that  he  was  struck  by  the  handle  or  frame  of 
the  car,  receiving  injuries  which  disabled  him  for  a  year  or  more. 
Immediately  as  he  fell,  and  while  still  under  the  car  which  had 
fallen  on  him,  one  of  the  men  came*  to  his  assistance,  saying:  "I 
dropped  the  car  and  didn't  mean  to.  Are  you  hurt?"  This  is 
the  case  as  made  by  the  plaintiff,  and,  as  he  was  denied  the  right 
to  go  to  the  jury,  we  are  required  to  give  the  testimony  the  con- 
struction most  favorable  to  him. 

The  single  question  presented  is  whether,  upon  such  construc- 
tion of  the  record,  we  can  say  that  a  verdict  for  the  plaintiff 
could  be  upheld.  This  depends  in  a  degree  upon  the  nature  of 
the  service  in  which  he  was  employed  and  of  the  negligence  of 
which  he  complains.  If  the  negligence  (if  any  there  was)  can 
fairly  be  said  to  have  been  "connected  with  the  use  and  operation 
of  the  railroad  on  or  about  which  he  was  employed,"  then  he 
comes  within  the  protection  of  Code,  §  2071,  and  the  fellow- 
servant  rule  will  not  prevent  his  recovery  of  damages.  The 
"operation  of  a  railway"  includes  something  more  than  the 
transportation  of  freights  and  passengers,  and  the  army  of  em- 
ployees connected  with  its  "use  and  operation"  includes  within  its 
ranks  more  than  those  who  are  engaged  in  the  moving  of  trains. 
A  very  appreciable  proportion  of  the  operation  of  a  railway 
has  to  do  with  its  maintenance  and  repair,  and  especially  where 
such  work  involves  the  movement  of  engines  or  of  cars  of 
various  kinds  and  uses.  For  instance,  the  statute  has  been  held 
to  include  within  its  protection  the  shoveler  unloading  gravel 
from  a  gravel  car  (McKnight  v.  Railroad  Co.,  43  Iowa,  406); 
the  shoveler  in  the  gravel  bank  loading  a  car  (Deppe  v.  Railroad 
Co.,  36  Iowa,  52)  ;  one  engaged  in  operating  a  derrick  erected 
on  a  flat  car  (Nelson  v.  Railroad . Co.,  73  Iowa,  576,  35  N.  W. 
611);  clinker  man  (Butler  v.  Railroad  Co.,  87  Iowa,  206,  54 
N.  W.  208) ;  coal  handlers  while  coaling  a  standing  engine 
(Akeson  v.  Railroad  Co.,  106  Iowa,  54,  75  N.  W.  676);  track 
men  distributing  rails  with  the  aid  of  an  engine  and  cable  (Wil- 
liams V.  Railroad  Co.,  121  Iowa,  270,  96  N.  W.  774) ;  section 
men  in  the  use  of  a  hand  car   (Mikesell  v.  Railroad  Cd.,  134 
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Iowa,  736,  112  N.  W.  201;  Larson  v.  Railroad  Co.,  91  Iowa, 
81,  58  N.  W.  1076)  ;  construction  car  moving  over  a  temporary 
trtck  (Macez/.  Boedker,  127  Iowa,  721,  104N.  W.475).  In  the 
Larson  Case  this  court  cited  with  approval  Railroad  Co.  v.  Artery, 
137  U.  S.  507,  11  Sup.  Ct.  129,  34  L.  Ed.  747,  in  which  it  was  held 
that  the  use  of  a  hand  car  by  section  men  was  an  employment 
connected  with  the  operation  of  a  railway  within  the  meaning 
of  our  statute.  See,  also.  Smith  v.  Railroad  Co.,  80  N.  W. 
658,  and  Frandsen  v.  Railroad  Co.,  36  Iowa,  372. 

It  is  generally  held  by  all  courts  where  statutes  similar  to  our 
Code,  §  2071,  have  been  enacted,  that  the  provision  is  intended 
for  the  benefit  of  those  railway  employees,  no  matter  in  what 
department  or  service,  whose  duty  for  the  time  being  exposes 
them  to  dangers  and  hazards  peculiar  to  the  operation  of  rail- 
ways. And  surely  when  a  man,  in  pursuance  of  his  employment, 
rides  or  pushes  or  manages  a  hand  car  along  the  rails  to  trans- 
port tools  or  material  or  men,  his  service  is  as  certainly  "con- 
nected with  the  operation  of  a  railway"  as  is  the  man  who 
handles  the  throttle  upon  an  engine  which  pulls  or  pushes  a 
car  loaded  with  gravel  or  other  road  building  material.  So, 
also,  the  danger  to  which  the  section  hand  is  exposed  in  moving 
his  car  along  the  track  from  the  approach  of  trains  having  the 
right  of  way  is  danger  peculiar  to  railroading,  and  as  his  duty 
requires  him,  under  such  circumstances,  to  remove  his  car  from 
the  rails  until  the  train  has  passed,  and  then  to  replace  it  and 
proceed,  such  service  never  ceases  to  be  connected  with  the  opera- 
tion of  the  railroad,  and,  so  far  as  any  danger  attends  such 
service,  it  must  be  classed  with  the  hazards  of  railroad  operation. 
If  the  railway  company  should  provide  side  tracks  and  switches 
for  the  benefit  of  sectionmen  and  their  hand  cars,  their  work  in 
taking  to  such  side  tracks  for  the  passing  of  trains  would  be  so 
obviously  connected  with  the  operation  of  the  railway  that  few 
would  think  of  questioning  it;  and  when  the  company  obviates 
the  necessity  of  side  tracks  and  switches  for  such  use  by 
furnishing  a  car  which  the  men  can  carry,  and  requires  them  to 
do  their  "switching"  by  lifting  it  bodily  from  the  rails  and  re- 
placing it  when  the  danger  has  passed,  we  are  very  clear  that 
in  so  doing  they  are  still  assisting  in  the  operation  of  the  road. 
This  conclusion  finds  support  in  cases  from  other  states  as 
well  as  our  own.  Hardt  v.  Railroad  Co.,  130  Wis.  512,  110  N.  W. 
427;  SteiTenson  v.  Railroad  Co.,  45  Minn.  355,  47  N.  W.  1068, 
11  L.  R.  A.  271. 

There  is  nothing  in  Dunn  v.  Railroad  Co.,  130  Iowa,  580,  107 
N.  W.  616,  6  L.  R.  A.  (N.  S.)  452,  inconsistent  with  -the  view 
here  expressed.  In  that  case  no  question  of  the  use  of  a  hand 
car  arose.  The  only  inquiry  there  was  whether  the  injury  caused 
by  a  passing  engine  striking  an  iron  bar  negligently  left  on  the 
track  and  hurling  it  against  a  section  hand  standing  on  the  right 
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of  way  was  of  the  class  covered  by  Code,  §  2071,  and  a  majority 
of  this  court  held  that  it  was  not.  Until  the  majority  recedes 
from  that  holding,  it  remains  the  law  of  this  state  for  cases 
of  that  kind ;  but  neither  in  fact  or  principle  is  the  case  at  bar 
within  the  rule  of  that  precedent.  In  this  connection  we  may 
as  well  refer  also  to  the  case  of  Andrews  v.  Railroad  Co.,  129 
Iowa,  162,  105  N.  W.  404,  which  is  cited  by  appellee  as  having 
an  important  bearing  on  the  questions  presented  by  the  present 
appeal.  In  that  case  plaintiff  was  injured  by  the  falling  or 
dropping  of  a  hand  car  which  he  and  others  were  carrying.  No 
negligence  was  charged  against  the  fellow  workman  who  dropped 
the  car,  nor  was  the  question  raised  whether  in  carrying  the  car 
they  were  engaged  in  the  operation  of  a  railroad  within  the 
meaning  of  our  statute.  The  negligence  alleged  was  the  act 
or.  omission  of  the  foreman  in  permitting  the  coming  train  to 
get  too  near  before  clearing  the  track,  whereby  the  work  had  to 
be  done  in  such  a  hurry  that  it  caused  one  of  the  men  to  stumble 
and  lose  his  hold  on  the  car.  We  held  that  there  was  no  suf- 
ficient showing  that  the  delay  by  the  foreman  was  the  proximate 
cause  of  the  injury.  The  decision  has  little,  if  any,  bearing  upon 
the  issue  now  under  consideration. 

We  turn  now  to  the  question  whether  there  was  any  evidence 
upon  which  the  jury  could  find  that  there  was  negligence  on  the 
part  of  plaintiff's  fellow  workman  in  dropping  the  car  without 
warning.  Counsel  for  appellee  say  that  no  presumption  of 
negligence  arises  from  the  mere  happening  of  an  accident  A 
better  statement  of  the  rule  is  that  no  presumption  of  negligence 
arises  from  the  mere  fact  of  injury  to  the  plaintiff.  Such  pre- 
sumption may  and  often  does  arise  from  the  nature  of  the  cause 
or  manner  of  the  injury.  For  instance,  the  mere  fact  that  a  train- 
man is  injured  while  engaged  in  the  line  of  his  duty  will  not 
justify  an  inference  of  negligence  on  the  part  of  his  employer; 
but,  if  it  appear  that  the  injury  was  received  in  a  collision  be- 
tween two  trains  of  the  same  company  moving  in  opposite  direc- 
tions on  the  same  track,  an  inference  of  negligence  does  arise. 
The  fact  that  a  workman  in  a  mine  quarry  suffers  injury  from 
the  explosion  of  a  blast  will  not  alone  entitle  him  to  recover  dam- 
ages from  his  master;  but  if  it  further  appear  that  he  was  entitled 
to  a  warning  and  opportunity  to  escape  before  the  blast  was 
fired,  and  that  no  warning  was  given,  a  very  different  rule  pre- 
vails. There  may  have  been  no  negligence  in  either  case.  In 
the  one,  control  of  an  engine  may  have  been  lost  from  causes 
against  which  reasonable  care  could  not  have  provided,  and,  in 
the  other,  the  blast  may  have  been  prematurely  ignited  without 
fault  of  any  one;  but  the  injured  party  suing  for  damages  has 
never  been  held  to  negative  all  such  possible  explanations.  As 
is  said  in  Railroad  Co.  v.  Webb,  12  Ohio  St.  475 :  "In  proving 
the  injury,  the  plaintiff  *  *  *    may  and  often  does  prove  such 
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circumstances,  under  which  the  injury  was  received,  as  raise  a 
presumption  of  carelessness  or  negligence,  and  in  such  case  the 
burden  of  disproving  the  presumption  by  explaining  the  circum- 
stances so  as  to  render  their  existence  consistent  with  the  absence 
of  any  negligence  would  devolve  upon  the  defendant."  This 
rule  has  been  applied  to  cases  where  a  railway  switch  has  been 
found  open  (Railroad  Co.  v,  Johnson,  23  Tex.  Civ.  App.  160,  55 
S.  W.  772)  ;  where  a  car  escapes  and  runs  wild  (Coal,  Iron  &  Ry. 
Co.  V,  Hayes,  97  Ala.  201,  12  South.  98)  ;  where  a  stone  is  being 
lifted  over  a  workman  and  it  falls  upofl  him  (Smith  v.  Baker, 
65  L.  T.  N.  S.  467)  ;  where  a  girder  falls  from  a  building  in  the 
course  of  construction  (Wight  v,  Poczekai,  130  111.  139,  22  N. 
E.  543)  ;  where  a  bucket  used  in  hoisting  coal  is  prematurely 
tripped  (Cummings  v.  Furnace  Co.,  60  Wis.  603,  18  N.  W.  742, 
20  N.  W.  665)  ;  where  a  steel  rail  was  thrown  from  a  pile  with- 
out warning  to  those  below  (Railroad  Co.  v,  Koehler,  37  Kan. 
463,  15  Pac.  567)  ;  where  a  piede  of  timber  was  being  handled 
by  fellow  servants,  one  of  whom  turned  the  stick  prematurely 
to  the  injury  of  another  (Railroad  Co.  v,  Brassfield,  51  Kan. 
167,  32  Pac.  814)  ;  where  section  hands  were  carrying  a  heavy 
steel  rail,  and  one  of  them  suddenly  let  go  his  hold  causing  injury 
to  his  fellow  workman  (Blomquist  v.  Railroad  Co.,  65  Minn.  69, 
67  N.  W.  804).    Many  others  of  similar  nature  might  be  cited. 

In  the  case  at  bar  the  evidence  tended  to  show  that,  in  lifting 
the  car  from  the  track,  it  was  the  custom  of  the  gang  to  give  a 
word  of  warning  when  ready  to  set  it  down.  The  plaintiff  was 
foreman,  and  the  one  from  whom  the  word  would  naturally  be 
expected,  though  under  the  evidence  it  might  perhaps  be  given  by 
any  one  of  the  gang.  The  foreman  was  at  the  northwest  corner 
substantially  in  the  direction  the  car  was  being  carried.  He  was 
faced  away  from  the  car  with  the  handle  lifted  about  his  hip 
and  somewhat  behind  him.  The  man  Penny  was  at  the  south- 
west comer,  and  it  was  he,  as  plaintiff  testifies,  who  let  go  his 
hold  or  dropped  the  car ;  no  word  of  warning  having  been  given 
by  any  one.  These  facts  are,  in  our  opinion,  sufficient  to  make 
the  question  of  due  care  on  the  part  of  Penny  one  for  the  con- 
sideration of  the  jury.  The  fact  that  he  dropped  his  corner  of 
the  car  and  did  it  without  warning  is  shown.  There  is  nothing, 
except  his  exclamation  or  statement  to  which  we  shall  soon  refer, 
to  show  that  his  act  was  not  voluntary  or  due  to  his  carelessness. 
Such  being  the  case,  and  no  explanation  or  denial  appearing,  the 
jury  could  rightfully  find,  if  indeed  it  was  not  bound  to  presume, 
that  the  act  was  a  voluntary  one,  or  one  of  pure  heedlessness. 

Does  the  statement  made  by  Penny:  "I  dropped  the  car.  I 
didn't  mean  to.  Have  I  hurt  you" — introduce  any  element  into 
the  case  which  obviates  the  result  above  indicated?  We  think 
not.  Independent  of  this  statement,  there  is  evidence  that  he  is 
the  one  who  dropped  the  car,  and  the  effect  of  that  proof  is  not 
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neutralized  by  his  declaration  that  he  did  not  mean  to  do  it.  But 
even  conceding  the  literal  truth,  it  is  inconsistent  with  his 
alleged  negligence.  Counsel  is  not  correct  in  the  assumption 
that,  if  an  act  is  inadvertent,  it  is  therefore  not  negligent,  for, 
generally  speaking,  the  very  essence  of  negligence  is  inadvertence. 
Only  the  ivialignant  or  vicious  intend  injury  to  others,  and  such 
intentional  injury  is  willful,  but  not  negligent  in  the  proper  sense 
of  the  word.  Were  there  any  evidence  here  that  Penny  lost  his 
hold  by  reason  of  slipping  or  stumbling,  or  other  cause  consistent 
with  due  care  on  his  part,  the  cases  of  Bolsem  v.  Railroad  Co., 
140  Iowa,  73,  117  N.  W.  1098,  and  Tibbets  v.  Railroad  Co.,  138 
Iowa,  178,  115  N.  W.  1021,  and  other  precedents  of  that  class 
cited  by  appellee  would  be  pertinent;  but  the  record  discloses 
nothing  except  that  Penny,  whose  duty  it  was  to  hold  up  his 
corner  until  the  word  was  given,  dropped  it.  Presumptively 
such  act  was  voluntary,  and,  being  a  violation  of  the  duty  which 
he  owed  to  others  engaged  in  lifting  the  car,  it  was  negligent.  His 
statement  after  the  injury  that  he  "did  not  mean  to"  may  have 
been,  and  probably  was,  competent  evidence  as  a  part  of  the  res 
gestae;  bi»t  it  would  be  going  entirely  too  far  to  say  it  was  con- 
clusive of  the  question  of  his  due  care. 

For  the  reasons  stated,  it  was  error  to  direct  a  verdict,  and  the 
judgment  appealed  from  is  therefore  reversed. 
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(Supreme  Court  of  Ohio,  March  15,  1910.) 
[91   N.   E.  Rep.   869.] 

Railroads — Commerce — Operation  of  Road — Use  of  Automatic 
Coupler.*— Section  3365— 27b,  Revised  Statutes  of  Ohio  (98  O.  L. 
76),  making  it  unlawful  for  any  common  carrier  engaged  in  moving 
traffic  by  railroad  between  points  within  this  state  to  haul,  or  per- 
mit to  be  handled  or  used  on  its  line,  any  locomotive,  car,  tender,  or 
similar  vehicle  used  in  moving  state  traffic,  not  equipped  with  coup- 
lers coupling  automatically  by  impact,  and  which  can  be  uncoupled, 
without  the  necessity  of  men  going  between  the  ends  of  the  cars, 
is  a  valid  and  reasonable  exercise  of  the  police  power  of  the  state; 
it  does  not  directly  regulate  interstate  commerce  or  conflict  with 
regulations  thereof  enacted  by  Congress,  but  requires  the  use  of  the 
same  kind  of  automatic  couplers  required  by  the  act  of  Congress, 
and  therefore  is  not  void  on  the  ground  that  it  is  in  contravention 
of  the  exclusive  power  of  Congress  to  regulate  commerce  among 
the  states. 

Railroads — Automatic  Couplers — Interference  with  Interstate  Traf- 
fic.— A  common  carrier  using  a  car  in  violation  of  the  statute  is  not 
immune  from  the  penalty  therein  provided  because  the  car,  or  the 
railroad  on  which  it  was  being  hauled,  is  commonly  used  in  inter- 
state traffic,  or  because  it  was  in  a  train  containing  cars  loaded  with 
interstate  traffic. 

(Syllabus  by  the  Court.) 

Rrror  to  Circuit  Court,  Jackson  County. 

Action  1>y  the  State  against  the  Detroit,  Toledo  &  Ironton 
Railway  Company.  Judgment  for  plaintiff  was  affirmed  by  the 
circuit  court,  and  the  railroad  company  brings  error.     Affirmed. 

Alexander  L.  Smith  and  John  Robbins,  for  plaintiff  in  error. 
U.  G,  Denman,  Atty.  Gen..  Freeman  T.  Eagleson,  and  D,  H. 
Armstrong,  Pros.  Atty.,  for  defendant  in  error. 

Summers,  C.  J.  This  action  was  commenced  in  the  court  of 
common  pleas  of  Jackson  county  to  recover  a  penalty  for  the 
violation  of  the  statute  making  it  unlawful  for  any  common  car- 
rier engaged  in  moving  traffic  by  railroad  between  points  within 
this  stite  "To  haul,  or  permit  to  be  hauled,  or  used  on  its  line, 
any  locomotive,  car,  tender,  or  similar  vehicle  used  in  moving 
state  traffic,  not  equipped  with  couplers  coupling  automatically 
by  impact,  and  which  can  be  uncoupled,  without  the  necessity  of 

*Sec  generally,  last  foot-note  of  Hockfield  v.  Southern  Ry.  Co. 
(N.  Car.),  34  R.  R.  R.  4«2,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  49a. 

36  R  R  R-40 
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men  going  between  the  ends  of  the  cars,"  passed  March  19, 1906. 
Section  3365 — 27b,  Revised  Statutes  (98  Ohio  Laws,  p.  76). 

It  is  averred  in  the  petition  that  the  defendant  hauled  and 
used  a  car  in  this  state  for  moving  state  traffic  not  equipped  as 
required  by  the  statute.  The  defendant,  for  answer,  pleaded 
two  defenses:  First,  that  it  is  a  railroad  corporation  incorpo- 
rated under  the  laws  of  the  state  of  Michigan,  and  that  it  owns 
and  operates  a  railroad  from  the  city  of  Detroit  in  that  state  to 
the  city  of  Ironton  in  the  state  of  Ohio;  that  it  was  engaged  in 
interstate  commerce,  and  that  all  its  locomotives  and  cars,  includ- 
ing the  locomotive  and  all  cars  in  the  train  described  in  the  pe- 
tition, were  frequently  and  commonly  used  and  engaged  in  said 
interstate  traffic.  "That  by  reason  of  the  premises  all  of  the  busi- 
ness of  this  defendant  involving  the  use  and  operation  of  its 
said  railroad  and  equipment  is  subject  to  the  exclusive  power  of 
the  Congress  of  the  United  States  to  regulate  commerce  among 
the  several  states,  which  power  has  been  exercised  by  said  Con- 
gress in  the  several  acts  to  regulate  interstate  commerce  and 
carriers  of  interstate  traffic,  to  wit."  Then  reference  is  made, 
among  others,  to  the  so-called  safety  appliance  act  of  March 
2,  1893,  c.  196,  27  Stat.  531  (U.  S.  Comp.  St.  1901,  p.  3174),  as 
amended  April  1,  1896,  c.  87,  29  Stat.  85,  and  March  2.  1903,  c. 
976,  32  Stat.  943  (U.  S.  Comp.  St.  Supp.  1909,  p.  1143).  It  is 
then  averred  that  the  state  statute  is  in  conflict  with  these  acts 
of  Congress,  and  is  therefore,  void.  The  second  defense  is  to 
the  effect  that  the  car  in  question  was  in  a  train  of  cars,  includ- 
ing a  number  of  cars  being  used  in  moving  interstate  traffic,  and 
that  it  was,  therefore,  exclusively  within  the  regulations  of 
Congress.  A  general  demurrer  was  filed  to  each  defense  and  sus- 
tained, and  a  judgment  for  plaintiff  entered.  The  circuit  court 
affirmed,  and  error  is  prosecuted  here. 

The  admitted  facts  are  that  the  defendant  is  a  common  car- 
rier operating  a  railroad  in  moving  interstate  and  intrastate 
traffic,  that  the  car  in  question  was  at  the  time  complained  of  in 
use  in  moving  state  traffic,  that  the  car,  and  the  railroad  over 
which  it  was  being  hauled,  were  commonly  and  usually  used  in 
interstate  traffic,  and  that  the  car  was  in  a  train  in  which  there 
were  a  number  of  cars  loaded  with  interstate  traffic.  Counsel 
for  plaintiff  in  error  contend  in  effect,  that  the  statute  is  void 
on  the  ground  that  Congress,  under  the  authority  conferred  upon 
it  by  the  Constitution  (article  1,  section  8,  subd.  3),  to  regulate 
commerce  among  the  several  states,  having  enacted  regulations 
respecting  automatic  couplers  on  cars  upon  railroads  engaged 
in  interstate  traffic,  the  state  is  without  power  to  legislate  upon 
the  subject,  or  to  prescribe  the  kind  of  couplers  for  a  car  in  use 
in  hauling  intrastate  traffic,  if  the  car  is  commonly  used  in  in- 
terstate traffic,  or  is  in  a  train,  some  of  the  cars  of  which  are 
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in  use  in  interstate  traffic,  or  is  on  a  railroad  engaged  in  inter- 
state traffic.    Or  to  quote  them,  they  say,  "The  questions  are: 

"(1)  Does  the  fact  that  the  car  in  question  was  commonly 
and  usually  employed  in  interstate  traffic,  although  it  was  at  the 
particular  time  actually  carrying  intrastate  traffic,  subject  it  to 
the  federal  control  in  such  wise  as  to  take  it  out  of  the  state 
control? 

"(2)  Does  the  fact  that  it  was  part  of  a  train  containing  other 
cars  loaded  with  interstate  traffic  (and  which  are  therefore  sub- 
ject to  the  federal  act),  have  the  effect  to  bring  this  particular 
car  also  within  the  operation  of  the  federal  act  in  such  wise  as 
to  take  it  out  of  state  control  ? 

"(3)  Does  the  fact  that  the  railroad  was  commonly  and  usually 
employed  in  interstate  commerce  and  that  defendant  was  en- 
gaged in  business  as  an  interstate  carrier,  have  such  effect?" 

And  their  contention  is  that  each  question  should  receive  an 
answer  in  the  affirmative. 

If  the  statute  regulates  interstate  commerce,  or  enacts  regula- 
tions in  conflict  with  valid  federal  regulations  of  such  commerce, 
it  is  invalid.  In  Atlantic  Coast  Line  Railroad  Co.  v,  Wharton 
et  aL,  207  U.  S.  328,  28  Sup.  Ct.  121,  52  L.  Ed.  230,  it  is  held 
that,  "Any  exercise  of  state  authority,  whether  made  directly  or 
through  the  instrumentality  of  a  commission,  which  directly  reg- 
ulates interstate  commerce  is  repugnant  to  the  commerce  clause 
of  the  federal  Constitution."  The  statute  in  question  does  not 
purport  to  be  a  regulation  of  interstate  traffic,  but  is  limited 
strictly  to  the  moving  of  traffic  from  one  point  to  another  in  the 
state,  and  it  is  evident  from  its  various  requirements  as  well  as 
its  title,  that  it  was  passed  in  the  exercise  of  the  police  power  of 
the  state  to  promote  the  safety  in  the  state  of  employees  and  trav- 
elers upon  railroads,  and  without  any  thought  or  intention  of 
meddling  with  interstate  commerce. 

The  original  safety  appliance  act  so  called,  passed  March  2, 
1893,  by  Congress  was  entitled  as  follows :  "An  act  to  promote 
the  safety  of  employees  and  travelers  upon  railroads  by  compel- 
ling common  carriers,  engaged  in  interstate  commerce  to  equip 
their  cars  with  automatic  couplers  and  continuous  brakes  and 
their  locomotives  with  driving-wheel  brakes,  and  for  other  pur- 
poses." 

Section  2  of  that  act  provides  as  follows :  "That  on  and  after 
the  first  day  of  January,  eighteen  hundred  and  ninety-eight,  it 
shall  be  unlawful  for  any  such  common  carrier  to  haul  or  per- 
mit to  be  hauled  or  psed  on  its  line  any  car  used  in  moving  inter- 
state traffic  not  equipped  with  couplers  coupling  automatically  by 
impact,  and  which  can  be  uncoupled  without  the  necessity  of 
men  going  between  the  ends  of  the  cars." 

And  by  the  amendment  of  March  2,  1903,  it  was  further  pro- 
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vided  that  the  provisions  and  regulations  of  this  safety  appliance 
act  "Shall  be  held  to  apply  to  all  trains,  locomotives,  tenders,  cars 
and  similar  vehicles  used  on  any  railroad  engaged  in  interstate 
commerce  *  *  *  and  to  all  other  locomotives,  tenders,  cars  and 
similar  vehicles  used  in  connection  therewith."  32  Stat.  p.  943 
(U.  S.  Comp.  St.  Supp.  19p3,  p.  367,  Supp.  1909,  p.  1143). 

Whether  the  original  act  of  Congress,  properly  interpreted,  ap- 
plies to  cars  while  not  employed  in  interstate  traffic,  and  whether 
the  amendment  in  so  far  as  it  attempts  to  regulate  cars  while  not 
so  engaged  in  interstate  traffic  does  not  transcend  the  powers  of 
Congress,  we  need  not  consider. 

In  Voelker  v.  Chicago,  M.  &  St.  P.  Ry.  Co.  (C.  C.)  116  Fed. 
867-873,  in  referring  to  the  act  of  Congress  of  1893,  Shiras, 
District  Judge,  says :  "Legislation  on  this  matter  of  the  use  of 
automatic  couplers  was  sought  and  obtained  from  Congress,  as 
well  as  from  the  state  Legislature ;  so  that  the  companies  would 
not  be  afforded  a  loophole  for  escape  from  liability  on  the  theory 
that  the  agencies  used  in  interstate  commerce  are  without  the 
control  of  the  state  legislation."  And  in  the  same  case  in  the 
Circuit  Court  of  Appeals,  before  Sanborn,  Thayer,  and  Van  De- 
vanter,  Circuit  Judges  (Chicago,  M.  &  St.  P.  Ry.  Co.  f.  Voelker, 
129  Fed.  522-527,  65  C.  C.  A.  226,  231,  70  L.  R.  A.  264),  Van 
Devanter,  C.  J.,  says :  "The  two  statutes,  federal  and  state,  seem 
to  have  been  enacted  in  pursuance  of  a  common  purpose  to  afford 
a  remedy  as  broad  as  the  mischief,  and  to  remove  the  source  or 
cause  of  the  latter  through  the  compulsory  adoption  and  use  of  a 
new  system  of  coupling  and  uncoupling  which  dispensed  with  the 
necessity  of  any  one  going  between,  or  at  least  entirely  between, 
the  cars."  Our  statute  does  not  conflict  with  the  federal  statute 
in  the  character  of  the  coupler  required,  but  requires  the  same 
kind  of  coupler,  and  was  passed  to  promote  the  same  object, 
though  under  a  different  power,  and,  while  no  doubt  it  was  en- 
acted to  apply  to  cases  assumed  not  to  be  covered  by  the  federal 
statute,  it  is  not  unreasonable,  and  is  not  void  merely  because  a 
failure  to  equip  the  car  with  automatic  couplers  would  subject 
the  railroad  company  to  punishment  under  a  state  statute  as  well 
as  under  the  act  of  Congress.  "The  same  act  or  series  of  acts 
may  constitute  an  offense  equally  against  the  United  States  and 
the  state,  subjecting  the  guilty  party  to  punishment  under  the  laws 
of  each  government."  Cross  v.  North  Carolina,  132  U.  S.  131, 
10  Sup.  Ct.  47,  33  L.  Ed.  287.  The  regiilation  of  commerce 
among  the  states  is  within  the  exclusive  jurisdiction  of  Congress, 
but  it  is  well  settled  that  a  state  statute,  enacted  in  the  exercise 
of  its  police  power,  not  regulating  or  directly  affecting  interstate 
commerce  or  in  conflict  with  federal  regulations,  but  merely 
regulative  of  the  instrumentalities  of  commerce,  is  not  void ;  and 
when   such   state   regulations   do  conflict  with    federal    regula- 
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tions  they  are  not  void  on  the  ground  that  the  state  has  exercised 
a  power  exclusively  in  Congress,  but  because  the  Constitution 
and  the  laws  of  the  United  States  made  in  pursuance  thereof 
are  the  supreme  law  of  the  land. 

It  is  unnecessary  to  cite  the  cases  by  which  these  principles  are 
established ;  they  are  cited  in  the  following  very  recent  cases  upon 
which  we  base  our  decision :  In  Asbell  v.  Kansas,  209  U.  S.  251, 
28  Sup.  Ct.  485,  52  L.  Ed.  778,  where  a  statute  of  the  state  of 
Kansas  making  it  a  misdemeanor  to  transport  cattle  into  the 
state  without  inspection  was  upheld  against  the  contention  that 
it  interfered  with  interstate  commerce,  and  also  conflicted  with 
a  statute  of  the  United  States  and  the  rules  and  regulations  of 
the  department  of  agriculture,  it  is  held :  "While  the  state  may 
not  legislate  for  the  direct  control  of  interstate  commerce,  a 
proper  police  regulation  which  does  not  conflict  with  congres- 
sional legislation  on  the  subject  involved  is  not  necessarily  uncon- 
stitutional because  it  may  have  an  indirect  eflFect  upon  interstate 
commerce."  In  Missouri  Pacific  Railway  Co.  v,  Larabee  Flour 
Mills  Co.,  211  U.  S.  612,  29  Sup.  Ct.  214,  53  L.  Ed.  252,  in  which 
a  peremptory  writ  of  mandamus  was  allowed  by  the  Suprerne 
Court  of  Kansas,  commanding  one  railroad  company  to  transfer 
cars  to  and  from  a  mill  on  another  railroad,  and  which  was 
affirmed,  it  is  said  by  Mr.  Justice  Brewer:  "The  roads  are, 
therefore,  engaged  in  both  interstate  commerce  and  that  within 
the  state.  I<i  the  former  they  are  subject  to  the  regulation 
of  Congress;  in  the  latter  to  that  of  the  state,  and  to  en- 
force the  proper  relation  between  Congress  and  the  state 
the  full  control  ,of  each  over  the  commerce  subject  to  its 
dominion  must  be  preserved."  Again  he  says,  page  623  of  211 
U.  S.,  page  218  of  29  Sup.  Ct.  (53  L.  Ed.  252):  "Running 
through  the  entire  argument  of  counsel  for  the  Missouri  Pacific 
is  the  thought  that  the  control  of  Congress  over  interstate  com- 
merce and  a  delegation  of  that  control  to  a  commission  neces- 
sarily withdraws  from  the  state  all  power  in  respect  to  regula- 
tions of  ,a  local  character.  This  proposition  cannot  be  sustained." 
Mr.  Justice  Moody,  dissenting,  page  624  of  211  U.  S.,  page  219 
of  29  Sup.  Ct.  (53  L.  Ed.  252),  says:  "I  venture  to  think  that 
the  weight  of  authority  establishes  the  following  principles :  The 
commerce  clause  of  the  Constitution  vests  the  power  to  regulate 
interstate  commerce  exclusively  in  the  Congress  and  leaves  the 
power  to  regulate  intrastate  commerce  exclusively  in  the  states. 
Both  powers  being  exclusive,  neither  can  be  directly  exercised 
except  by  the  government  in  which  it  is  vested.  Though  the  state 
may  not  directly  control  interstate  commerce,  it  may  often  in- 
directly affect  that  commerce  by  the  exercise  of  other  govern- 
mental powers  with  which  it  is  undoubtedly  clothed.  And  this 
indirect  effect  may  be  allowed  to  operate   until   the  Congress 
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enacts  legislation  conflicting  with  it,  to  which  it  must  yield  as  the 
paramount  power.  Gibbons  v,  Ogden,  9  Wheat.  1,  204  [6  L  Ed. 
23] ;  Atlantic  Coast  Line  v.  Wharton,  207  U.  S.  328,  334  [28 
Sup.  Ct.  121,  52  L.  Ed.  230] ;  Asbell  v.  Kansas,  209  U.  S.  251 
[28  Sup.  Ct.  485,  52  L.  Ed.  778]." 

It  follows  that  the  questions  propounded  by  counsel  should 
receive  a  negative  answer,  and  the  judgment  is  affirmed. 

Judgment  affirmed. 

Crew,  Spear,  Davis,  Shauck,  and  Price,  JJ.,  concur. 


Chesapeake  &  O.  Ry^  Co.  v.  Lang's  Adm'x. 
(Court   of   Appeals   of   Kentucky,   Oct.    26,   1909.) 

[121  S.  W.  Rep.  993.] 

Master  and  Servant — Injury  to  Servant — Negligence  after  Discov- 
ered Peril. — Direction  to  find  a  verdict  for  defendant  in  an  action 
against  a  railroad  company  for  the  killing  by  a  train  uf  its  section 
hand  while  riding  by  permission  a  velocipede  on  its  tracks  was  prop- 
erly refused;  the  evidence  for  plaintiff  being  that  no  warning  of  the 
approach  of  the  train  was  given,  that  deceased  was  ignorant  of  its 
approach,  and  that  it  might  have  been  checked,  if  not  stopped  after 
he  was  seen  by  the  engineer,  in  time  to  avoid  the  accident 

Evidence  —  Opinions  —  Qualification  of  Witnesses.  —  Witnesses, 
while  not  knowing  the  engine  or  cars  of  a  train,  having  run  other 
trains,  are  competent  to  testify  as  to  the  distance  within  which  such 
a  train  could  be  stopped. 

Master  and  Servant— Injury  to  Section  Hand  on  Track— Liability 
of  Company.* — The  place  on  a  railroad  track  where  a  section  hand 
riding  a  velocipede  by  permission  was  struck  by  a  train  being  out- 
side the  town,  and  where  the  presence  of  persons  was  not  to  be 
expected,  the  company  was  liable  only  in  case  there  was  negligence 
after  his  peril  was  discovered;  it  having  been  incumbent  on  him  to 
keep  a  lookout  for,  and  get  out  of  the  way  of,  trains. 

Trial — Instructions— Conformity  to  Evidence. — There  being  no  evi- 
dence that  the  peril  of  a  section  hand  on  the  track  was  discovered 
by  any  one  except  the  engineer  of  the  train  which  struck  him,  in- 
structions as  to  "agents  and  servants"  of  the  company  in  control 
and  management  of  the  train  having  discovered  him,  and  not  used 
proper  care  to  prevent  the  injury,  should  use  the  word  **cnginetr 
in  place  of  the  words  "agents  and  servants." 

♦For  the  authorities  in  this  series  on  the  subject  of  the  care  due 
from  trainmen  to  licensees  and  trespassers  on  tracks  before  their 
presence  is  discovered,  see  first  foot-note  of  Florida  Ry.  Co.  p- 
Storky  (Fla.),  34  R.  R.  R.  410.  57  Am.  &  Eng.  R,  Cas.,  N.  S.,  410: 
Miller's  Adm'r  v.  Illinois  Cent.  R.  Co.  (Ky.),  34  R.  R.  R.  396,  57  Am- 
&  Eng.  R.  Cas.,  N.  S-  396. 
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Master  and  Servant — Injury  to  Sectionman  on  Track — Care  Re- 
quired of  Engineer.f — The  engineer  of  a  train,  on  discovering  the 
peril  of  a  section  hand  on  the  track,  was  not  bound  to  use  the  ut- 
most diligence  to  prevent  his  injury,  but  only  such  care  as  might 
be  reasonably  expected  of  a  person  of  ordinary  prudence  under  the 
circumstances. 

Master  and  Servant — Injury  to  Section  Hand  on  Track — Duty  of 
Engineer — Instructions. — In  place  of  the  words  "promptly  used  all 
the  means  in  his  power"  in  the  instruction,  in  an  action  against  a 
railroad  company  for  the  killing  of  its  section  hand  by  its  train, 
that  if  the  train  was  being  run  by  the  engineer  in  an  ordinarily 
careful  and  prudent  manner,  and,  after  discovering  decedent's  peril, 
he  "promptly  used  all  the  means  in  his  power"  to  prevent  the  acci- 
dent, defendant  was  not  liable,  there  should  have  been  inserted  the 
words  "used  ordinary  care  in  the  exercise  of  all  reasonable  means 
at  his  command  consistent  with  the  safety  of  the  train." 

Master  and  Servant — Injury  to  Section  Hand — Liability  Notwith- 
standing Servant's  Negligence4 — Though  a  section  hand  was  guilty 
of  negligence  in  going  en  the  track  with  his  velocipede  knowing 
that  a  train  was  coming,  the  company  was  liable  for  his  death  from 
being  struck  by  the  train,  if,  after  it  discovered  his  peril,  it  did  not 
exercise  ordinary  care   to   avoid   injuring  him. 

Master  and  Servant — Injury  to  Servant — Assumption  of  Risk. — 
Where  a  section  hand  riding  a  velocipede  on  the  track,  knowing  of 
the  approach  of  a  train,  jumped  off,  and  was  safe  from  the  train,  and 
then  trying  to  get  his  velocipede  off  the  track,  when  it  was  too  late 
for  those  in  charge  of  the  train  to  do  anything  to  avoid  injuring  him, 
was  struck  and  killed  by  it,  he  assumed  the  risk,  and  the  company 
was  not  liable,  unless  he  had  reason  to  believe  the  velocipede  en- 
dangered the  train,  and  he  used  such  care  as  may  be  reasonably  ex- 
pected of  a  person  of  ordinary  prudence  situated  as  he  was. 

Pleading — Disjunctive  Allegations — Injury  to  Servant — Negligence 
after  Knowledge  of  Peril. — ^The  allegation  in  the  petition  for  death 
of  a  section  hand  struck  by  a  train  that  the  persons  in  charge  of  the 
train  saw  or  could  have  seen  by  ordinary  care  his  danger  is  only 
one  that  they  could  have  seen,  and  does  not  involve,  one  that  they 
saw  his  peril. 

Nunn,   C.   J.,   dissenting. 

tFcr  the  authorities  in  this  series  on  the  subject  of  the  care 
due  from  trainmen  to  licensees  or  trespassers  on  tracks  after  their 
danger  is  discovered,  see  second  foot-note  of  Miler's  Adm'r  v.  Illi- 
nois Cent.  R.  Co.  (Ky.),  34  R.  R.  R.  396,  57  Am.  &  Eng.  R.  Cas., 
N.  S.,  396;  San  Antonio,  etc.,  Co.  v.  Hodges  (Tex.),  33  R.  R.  R. 
457,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  457. 

tSee  first  foot-note  of  Neary  v.  Northern  Ry.  Co.  (Mont.),  31 
R.  R.  R.  758,  54  Am,  &  Eng.  R.  Cas.,  N.  S.,  758;  first  foot-note  of 
Norfolk  &  W.  Ry.  Co.  v.  Dean's  Adm'x  (Va.),  26  R.  R.  R.  784,  49 
Am.  &  Eng.  R.  Cas.,  N.  S.,  784. 
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Appeal  from  Circuit  Court,  Mason  County. 

Action  by  Anthony  A.'  Lang's  administratrix  against  the 
Chesapeake  &  Ohio  Railway  Company.  Judgment  for  plaintiff. 
Defendant  appeals.     Reversed  and  remanded  for  new  trial. 

Worthington,  Cochran  &  Brozcning,  for  appellant 
Thos.  D,  Slattery,  for  appellee. 

HoBSON,  J.  Anthony  A.  Lang  was  a  section  hand  in  the 
service  of  the  Chesapeake  &  Ohio  Railway  Company.  It  was 
a  part  of  his  duty  to  act  as  track  walker  between  South  Ripley 
and  Dover,  a  distance  of  about  six  miles.  One  of  his  duties 
was  the  lighting  of  the  signal  and  switch  lights  between  these 
points,  and  to  save  time  he  was  allowed  to  use  a  velocipede. 
On  December  19,  1905,  he  had  been  to  South  Ripley,  and  was 
returning  to  Dover,  where  he  lived.  Just  before  the  road 
reaches  Dover  it  passes  over  a  trestle.  While  Lang  was  going 
over  this  trestle,  a  rapid  moving  passenger  train  came  up  be- 
hind him,  knocking  him  off  the  track  and  killing  him.  This 
suit  was  brought  by  his  personal  representative  to  recover  for 
his  death,  on  the  ground  that  those  in  charge  of  the  engine 
and  train  perceived  his  danger,  and,  after  perceiving  it,  could 
by  proper  care  have  avoided  killing  him.  There  was  a  verdict 
and  judgment  in  the  plaintiff's  favor  for  the  amount  sued  for, 
$2,000,  and  the  railroad  company  appeals. 

One  witness,  who  lived  about  100  feet  from  the  railroad 
track  and  about  800  feet  east  of  the  trestle,  testified  that  he  was 
sitting  in  his  room,  and  saw  Lang  go  by  on  the  velocipede.  He 
seemed  to  be  going  along  very  leisurely.  The  witness  then 
got  up  and  went  into  his  kitchen,  and  just  as  he  got  into  the 
kitchen  he  heard  the  whiz  of  the  passenger  train.  He  was 
uneasy  about  Lang,  for  he  had  seen  him  pass,  so  he  stepped  to 
the  window  to  see  if  he  had  gotten  across  the  bridge,  and,  as 
he  reached  the  window,  he  saw  him  at  the  end  of  the  bridge, 
and  the  witness  could  only  see  him  halfway  across  the  bridge. 
The  train  was  only  about  100  feet  behind  decedent  when  the 
witness  last  saw  him.  The  train  did  not  whistle  or  give  any 
signal  until  after  it  had  gotten  beyond  the  bridge.  Another 
witness  testified  that  she  lived  just  west  of  the  bridge.  She  was 
tired  and  went  to  the  window.  She  saw  Lang  going  by,  and 
watched  him  until  he  got  about  across  the  bridge.  While  she 
was  standing  there  the  train  came  along.  She  looked  until  it 
got  close  to  him.  She  turned  her  eyes,  and  the  train  struck 
him.  The  window  at  which  she  was  standing  faced  the  bridge. 
She  also  testified  that  there  was  no  whistle  or  ringing  of  the 
bell  until  after  Lang  was  struck.  Lang  did  not  look  back,  so 
far  as  she  saw.  The  train  was  an  extra,  consisting  of  an  engine 
and  three  baggage  cars,  running  at  the  rate  of  45  or  50  miles 
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an  hour.  There  was  proof  on  behalf  of  the  plaintiif  that  it 
could  have  been  stopped  in  400  or  500  feet. 

The  conductor  of  the  train  testified  that  he  was  in  the  rear 
car,  and  that  the  engineer  whistled  and  put  on  the  emergency 
brakes  on  the  curve  before  reaching  the  straight  track  ap- 
proaching the  trestle.  The  track  was  straight  for  about  800 
feet  east  of  the  point  where  Lang  was  struck.  The  engineer 
testified  that  he  was  two  or  three  rail  lengths  west  of  the  dis- 
tance signal  when  he  first  saw  Lang.  A  rail  length  is  33  feet. 
The  distance  signal  was  780  feet  from  the  point  where  Lang 
was  struck;  so,  according  to  his  testimony,  Lang  was  about 
700  feet  from  him  when  he  saw  him.  He  said  he  saw  Lang 
when  he  came  around  the  curve  into  the  straight  track.  The 
fireman  was  busy  shoveling  coal,  and  did  not  see  him  at  all 
at  that  time.  The  engineer  testified  that  he  at  once  set  his 
emergency  brakes  and  blew  the  alarm  whistle;  that  Lang  was 
at  about  the  end  of  the  viaduct,  and  got  off  of  the  velocipede, 
and  was  trying  to  pull  it  from  the  track,  when  he  was  struck 
and  killed.  The  fireman  testified  that,  after  the  alarm  was 
given,  he  looked  out  and  saw  Lang  trying  to  pull  the  velocipede 
from  the  track  when  he  was  struck.  On  the  other  hand,  the 
section  hands  who  were  working  on  the  track  a  little  below  the 
trestle  testified  that  no  warning  of  the  approach  of  the  train 
was  given  until  after  Lang  had  been  struck;  and  two  persons 
walking  east  along  the  tracks  who  passed  Lang  a  short  distance 
from  the  trestle,  gave  similar  testimony. 

It  is  insisted  for  the  defendant  that  the  court  should  have 
instructed  the  jury  peremptorily  to  find  for  it;  but  we  cannot 
concur  in  this  conclusion.  If  a  signal  of  the  approach  of  the 
train  had  been  given,  Lang  might  have  protected  himself  by 
jumping  from  the  velocipede.  The  evidence  for  the  plaintiff 
was  that  no  warning  of  the  approach  of  the  train  was  given, 
and  that  Lang  was  struck  when  he  was  proceeding  along  in 
ignorance  of  the  approach  of  a  train  behind  him.  in  addition 
to  this,  there  was  evidence  tending  to  show  that  the  train  might 
have  been  checked,  if  not  stopped,  in  time  to  avert  the  catas- 
trophe. While  the  witnesses  who  testified  for  the  plaintiff  did  not 
know  this  engine  or  these  cars,  they  had  run  other  trains  and 
were  competent  to  testify  as  to  the  distance  within  which  such 
a  train  could  be  stopped.  The  evidence  shows  that  Lang  was 
seen  by  the  engineer  when  he  came  around  the  curve  into  the 
straight  track,  and,  if  he  had  whistled  then,  Lang  could,  at  least, 
have  jumped  from  the  velocipede.  It  is  true  the  testimony 
for  the  company  is  to  the  effect  that  the  engineer  did  blow  the 
whistle  then,  but  the  great  weight  of  the  evidence  is  to  the 
effect  that  no  whistle  was  blown  until  after  Lang  had  been 
struck  and  the  train  was  some  feet  west  of  the  point  at  which 
the  accident  occurred. 
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The  court  gave  the  jury  these  instructions:  • 

"(1)  The  court  instructs  the  jury  that  if  they  believe  from 
the  evidence  that  the  decedent,  Anthony  Lang,  was  on  the  19th 
of  December,  1905,  while  riding  on  a  velocii>ede  on  the  track 
of  defendant's  railroad,  killed  by  being  run  into  by  an  engine 
of  defendant  as  described  in  the  proof,  and  if  they  further 
believe  that  at  the  time -of  such  injury  and  killing  he  was  upon 
the  track  in  the  usual  course  of  his  employment  by  said  railroad 
company,  and  that  the  agents  and  servants  of  said  railroad 
company  in  control  and  management  of  the  train  after  discov- 
ering the  peril  of  decedent  Lang  failed  to  use  the  utmost  dili- 
gence to  prevent  his  injury,  then  they  will  find  for  the  plaintiff. 

"(2)  if  the  jury  believe  from  the  evidence  that  at  the  time 
of  the  killing  of  decedent,  Lang,  the  train  was  being  run  by  the 
agents  and  servants  of  the  defendant  railroad  in  an  ordinarily 
careful  and  prudent  manner,  and  that  after  the  discovery  of  the 
decedent,  Lang's,  peril  they  promptly  used  all  the  means  in  their 
power  to  prevent  the  injury,  then  they  will  find  for  the  defend- 
ant. 

"(3)  If  the  jury  believe  from  the  evidence  that  the  decedent 
was  himself  guilty  of  such  negligence  that  as  without  his  neg- 
ligence the  injury  would  not  have  happened,  notwithstanding 
the  defendant  may  have  been  guilty  of  negligence,  still  the  law 
is  for  the  defendant,  and  the  jury  will  so  find. 

"(4)  If  the  jury  finds  for  the  plaintiff,  they  should  assess 
the  damages  at  such  sum  as  will  fairly  compensate  the  estate 
of  the  decedent  for  the  destruction  of  his  power  to  earn  money, 
not  to  exceed,  however,  the  sum  of  $2,000,  the  amount  claimed 
in  the  petition. 

"(5)  The  jury  are  instructed  that  the  rate  of  speed  of  de- 
fendant's train  prior  to  the  time  its  engineer  saw  the  peril  o( 
Lang  was  not  negligence.  Defendant  had  the  right  to  run  its 
train  at  the  speed  that  it  was  running." 

The  couH  did  not  err  in  telling  the  jury  that  the  defendant 
was  only  responsible  in  case  there  was  negligence  after  the 
peril  of  Lang  was  discovered.  The  point  at  which  he  was  struck 
was  one  where  the  presence  of  persons  on  the  track  was  not 
to  be  expected.  It  was  outside  of  the  town  limits,  and  there  was 
no  reason  why  the  presence  of  persons  at  this  point  should  be 
anticipated.  It  is  true  Lang  was  not  a  trespasser.  He  had  a 
right  to  be  on  the  road  with  a  velocipede;  but  it  was  incimibent 
Qn  him  to  keep  a  lookout  for  trains  and  get  out  of  their  way. 
Those  in  charge  of  the  train  had  no  reason  to  anticipate  his 
presence  on  the  trestle,  and  were  not  required  to  keep  a  lookout 
for  him.  But  they  were  required  to  exercise  proper  care  to 
avoid  injuring  him  after  his  peril  was  discovered.  There  was 
no  evidence  that  his  peril  was  discovered  by  any  one  but  the 
engineer,   and  in   instructions    1    and  2,   in   lieu    of  the  words 
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"agents  and  servants,"  the  court  should  have  used  the  word 
"engineer."  The  engineer  was  not  required  to  use  the  utmost 
diligence  to  prevent  his  injury  after  he  discovered  his  peril. 
He  was  required  to  exercise  such  care  as  might  be  reasonably 
expected  of  a  person  of  ordinary  prudence  under  the  circum- 
stances. The  court,  therefore,  erred  in  telling  the  jury  that  the 
company  was  liable  if  the  engineer  failed  to  use  the  utmost 
diligence  to  prevent  the  injury. 

In  the  second  instruction,  in  lieu  of  the  words  "promptly 
used  all  the  means  in  their  power,"  the  court  should  have  in- 
serted these  words,  "used  ordinary  care  in  the  exercise  of  all 
reasonable  means  at  his  command  consistent  with  the  safety  of 
the  train."  Hovius  v,  Cincinnati,  etc.,  Ry.  Co.,  107  S.  W.  214, 
32  Ky.  Law  Rep.  786;  FHnt  v.  Illinois  Central  R.  R.  Co.,  88 
S.  W.  1055,  28  Ky.  Law  Rep.  1. 

The  defendant  introduced  proof  on  the  trial  to  the  effect 
that  Lang,  before  leaving  the  last  station,  received  warning 
from  the  station  master  that  this  passenger  train  was  coming, 
and  it  is  insisted  for  the  railroad  company  that,  if  he  received 
this  warning,  he  was  guilty  of  negligence  in  going  upon  the 
track  with  his  velocipede  in  front  of  the  passenger  train.  But, 
although  he  was  guilty  of  negligence  in  thus  going  upon  the  track, 
the  defendant  would  still  be  liable  if,  after  it  discovered  his 
peril,  it  did  not  exercise  ordinary  care  to  avoid  injuring  him; 
and,  as  the  plaintiff  cannot  recover  in  any  view  of  the  case  ex- 
cept for  negligence  after  his  peril  was  discovered,  no  instruc- 
tion should  be  given  based  upon  this  evidence.  There  was  proof 
for  the  defendant  to  the  effect  that  Lang,  after  he  knew  of  the 
approach  of  the  train  and  after  he  had  jumped  from  his  tricycle 
and  was  safe  from  the  train,  lost  his  life  in  an  effort  to  get 
his  tricycle  off  the  track.  When  he  did  this,  it  was  too  late  for 
those  in  charge  of  the  train  to  do  anything  more  than  they  had 
already  done  to  avoid  injuring  him;  and,  if  wit^  knowledge  of 
the  approaching  train  and  when  he  was  safe  from  it  he  thus 
put  himself  in  danger  in  an  effort  to  save  the  tricycle  when 
it  did  not  endanger  the  train,  he  cannot  recover.  The  proof 
for  the  plaintiff  does  not  sustain  this  view  of  the  transaction, 
but  it  is  supported  by  the  proof  for  the  defendant.  A  person 
may  lawfully  imperil  his  life  to  protect  the  lives  of  the  persons 
on  a  train.  In  lieu  of  the  third  instruction,  the  court  will  tell 
the  jury  that  if  they  believe  from  the  evidence  that  Lang 
jumped  from  the  tricycle,  and  when  he  was  at  a  point  of  safety, 
with  knowledge  of  the  approach  of  the  train,  undertook  to 
take  the  tricycle  off  the  track  and  thus  lost  his  life,  he  took 
the  risk  and  the  defendant  is  not  liable,  unless  he  had  reason  to 
believe  the  tricycle  endangered  the  train,  and  he  used  such  care 
as  may  be  reasonably  expected  of  a  person  of  ordinary  pru- 
dence situated  as  he  was.    Nelling  v.  Chicago,  etc.,  Ry.  Co.,  98 
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Iowa,  554,  67  N.  W.  404 ;  Wright  v.  Southern  Railway  Co.  (C. 
C.)  80  Fed.  260;  Illinois  Central  v.  Jackson,  65  S.  W.  342,  23 
Ky.  Law  Rep.  1405 ;  Louisville  &  Nashville  R.  R.  Co.  v.  Molloy's 
Adm'x,  122  Ky.  219,  91  S.  W.  685,  28  Ky.  Law  Rep.  1113; 
Barber  v,  Cincinnati,  etc.,  R.  R.  Co.,  21  S.  W.  340,  14  Ky.  Law 
Rep.  869;  Becker  v,  I^uisville  &  Nashville  R.  R.  Co.,  110  Ky. 
474,  61  S.  W.  997,  22  Ky.  Law  Rep.  1893,  53  L.  R.  A.  267,  96 
Am.  St.  Rep.  459. 

We  see  no  other  prejudicial  error  in  the  record.  The  peti- 
tion is  defective,  in  that  it  does  not  aver  that  those  in  charge 
of  the  train  saw  the  peril  of  the  deceased,  and,  after  perceinng 
it,  were  negligent  as  therein  alleged.  The  allegation  that  they 
saw  or  could  have  seen  by  ordinary  care  is  only  an  allegation 
that  they  could  have  seen.  On  the  return  of  the  case  the  plaintiff 
may  amend  her  petition. 

Judgment  reversed  and  cause  remanded,  with  directicMis  for 
a  new  trial  consistent  with  this  opinion. 

NuNN,  C.  J.,  dissenting.  . 


Leggett  V,  Atlantic  Coast  Line  R.  Co. 

(Supreme   Court   of   North   Carolina,   March  9,   1910.) 

[67  So.  Rep.  249.] 

Master  and  Servant— Assumption  of  Risk — Master's  Negligence.*— 

While  an  employee  assumes  risks  naturally  incident  to  the  work,  he 
does  not  assume  those  arising  exclusively  from  the  employer's  neg- 
ligence. 

Master  and  Servant — Injuries  to  Servant — Master's  Knowledge  of 
Defects.f — Since  a  railroad  company  is  bound  to  provide  a  reason- 
ably safe  roadbed  for  the  protection  of  its  train  employees,  it  is  con- 
clusively presumed  to  have  knowledge  of  the  unsafe  condition  of  its 
tracks  over  which  its  trains  run. 

Master  and  Servant — Injuries  to  Servant — Sufficiency  of  Evidence 
— ^Proximate  Cause. — In  an  action  for  the  death  of  a  brakeman  who 
was  found  on  the  track  after  having  fallen  from  a  freight  train,  evi- 
dence held  to  sustain  a  finding  that  the  bad  condition  of  the  track 
and  the  violent  jarring  of  the  cars  threw  intestate  between  the  cars, 
causing  his   death. 

Appeal  from  Superior  Court,  Martin  County;  Cooke,  Judge. 

♦See  first  foot-note  of  Silvia  v.  New  York,  etc.,  R.  Co.  (Mass,)i 
34  R.  R.  R.  74,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  74. 

tSee  generally,  second  paragraph  of  second  foot-note  of  Thomas 
V.  Wisconsin  Cent.  Ry.  Co.  (Minn.),  33  R.  R.  R.  609,  56  Am.  &  Eng. 
R.  Cas.,  N.  S.,  609. 
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Action  by  McG.  Leggett,  administrator,  against  the  Atlantic 
Coast  Line  Railroad  Company.  From  a  judgment  for  plaintiff, 
defendant  appeals.    Affirmed. 

These  issues  were  submitted : 

(1)  "Was  the  plaintiff's  intestate  killed  by  the  negligence  of 
the  defendant  company  as  alleged?     Answer:     Yes." 

(2)  "Did  the  plaintiff's  intestate,  by  his  own  negligence,  con- 
tribute to  his  death?    Answer:     No." 

(3)  "What  amount  of  damages  is  the  plaintiif  entitled  to 
recover?    Answer:  $7,229." 

From  the  judgment  rendered  the  defendant  appealed.     The , 
facts  are  stated  sufficiently  in  the  opinion  of  the  court. 

F.  5*.  Spruill  and  H.  IV.  Stubbs,  for  appellant. 
A,  R.  Dunning,  for  appellee. 

Brown,  J.  There  are  no  assignments  of  error  relating  to 
the  reception  or  rejection  of  evidence,  and  we  think  that  all 
the  other  assignments  of  error,  relating  to  the  charge  of  the 
court,  may  be  considered  in  passing  upon  the  motion  to  nonsuit. 
This  motion  and  the  several  exceptions  to  the  charge  are  based 
upon  the  contention  that  there  is  no  evidence  that  the  alleged 
negligence  of  the  defendant  was  the  proximate  cause  of  the  in- 
testate's death.  The  doctrine  of  assumption  of  risk  has  .no 
application  here,  for  it  is  not  contended  by  plaintiff  that  he 
is  entitled  to  recover  unless  he  should  satisfy  the  jury  that 
the  cause  of  the  death  of  his  intestate  was  the  negligence  of 
the  defendant.  It  is  elementary  that,  while  an  employee  as- 
sumes all  those  risks  naturally  incidental  to  the  work,  he  does 
not  assume  those  arising  exclusively  from  his  employer's  negli- 
gence. 

The  evidence  offered  by  the  plaintiff  tends  to  prove*  that  the 
intestate  was  a  brakeman  on  defendant's  freight  train  running 
on  defendant's  belt  line  around  Wilmington.  The  duties  of  the 
train  on  which  he  was  employed  were  to  shift  cars  around  the 
belt  line  to  and  from  the  Wilmington  yard  and  the  several 
factories  on  the  belt  Kne;  to  take  out  empty  cars  that  had  been 
unloaded,  and  put  in  cars  loaded  with  material  for  the  factories, 
and  vice  versa.  On  the  night  of  the  accident  the  engine,  with  its 
crew  of  men,  one  of  whom  was  the  plaintiff's  intestate,  was  at 
an  industrial  plant  on  the  belt  line  known  as  the  Standard 
Turpentine  Works.  The  train  was  made  up  of  an  engine  run- 
ning tender  forwards,  pushing  two  empty  box  cars  and  one 
empty  flat  car ;  immediately  next  the  engine  in  the  string  of  cars 
being  drawn  was  the  one  empty  flat  car.  When  the  work  at 
the  Standard  Turpentine  Works  was  finished,  the  signal  indi- 
cating that  the  work  was  done,  and  directing  the  engineer  to  go 
on  into  the  Wilmington  yards,  was  given  by  the  plaintiff's  in- 
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testate,  who  was  then  standing  on  the  box  car  next  to  the  flat 
car  that  was  attached  to  the  head  of  the  engine.  The  crew  were 
then  six  or  seven  miles  out  from  the  Wilmington  yards.  In 
response  to  the  signal  given  by  the  plaintiff's  intestate  the  engi- 
neer started  with  his  train  back  to  the  Wilmington  yards.  When 
the  train  arrived  at  Fernside  junction,  on  the  way  into  Wilming- 
ton, the  engineer  discovered  that  the  plaintiff's  intestate  was 
missing.  The  train  at  once  backed  back  on  the  track,  taking  the 
engine  with  the  flat  car  at  the  head  of  it  and  the  two  wood-rack 
cars  behind,  and  leaving  the  other  cars  in  the  switch  at  the 
Delgado  Cotton  Mills.  They  found  plaintiff's  intestate  lying 
"across  the  track  dead,  his  body  cut  in  two  parts  evidently  by 
the  train  passing  over  it. 

There  is  abundant  evidence  in  the  record  that  about  where 
the  body  was  found  the  track  was  in  a  fearfully  bad  condition, 
quicksand  foundation,  and  water  running  across  the  track;  that 
there  was  a  very  rough  place  in  the  track  just  where  intestate's 
shoes  were  found.  In  fact  the  evidence  is  not  contradicted  that 
the  entire  track  of  the  belt  line  is  in  a  most  unsafe  and  dilapi- 
dated condition.  That  the  defendant  is  conclusively  presumed 
to  have  knowledge  of  it  is  beyond  controversy,  because  one  of 
its  obligations  to  its  employees,  as  well  as  to  passengers,  is  to 
provide  a  reasonably  safe  roadbed.  Thomas  v.  Railroad,  131 
N.  C.  592,  42  S.  E.  964.  There  is  evidence  that,  while  the  train 
was  speeding  towards  Wilmington  at  12  miles  an  hour  over  this 
rough,  uneven,  and  sinking  track,  the  intestate,  as  brakeman  arc 
called  upon  to  do,  was  moving  along  the  cars,  presumably  in 
the  discharge  of  his  duties.  It  is  contended  that  he  fell  between 
the  cars  and  was  run  over.  We  think  it  quite  plain  from  the 
undisputed  evidence  that  the  intestate  met  his  death  in  this 
manner.  We  have  no  difficulty  in  holding  that  the  evidence 
warrants  the  reasonable  inference  that  the  rough  condition  of 
the  track  was  the  cause  of  the  fall.  This  is  manifest  when  we 
consider  its  condition  at  and  about  the  place  where  the  body  and 
the  shoes  were  found. 

There  Is  another  ground  of  negligence  alleged,  and  supported 
by  evidence  of  the  witness  David  Baldwin.  He  testified  that 
on  the  evening  of  October  3,  1907,  at  about  6 :30  o'clock,  he  was 
coming  home  from  hunting,  and  passed  within  about  15  or 
20  steps  of  the  track  of  the  belt  line;  that  while  he  was  there, 
a  freight  train  passed  him  with  twQ  wood-rack  cars  in  front  of 
the  engine,  and  eight  or  ten  cars  behind  it,  going  towards  Del- 
gado Mills;  that  he  saw  a  man  on  the  rear  part  of  the  train, 
sitting  on  the  car,  his  feet  hanging  down  between  the  cars. 
He  had  his  lantern,  and  his  right  hand  on  the  brake ;  that  about 
half  the  distance  between  Sixth  and  Seventh  streets  the  train 
was  going  a  pretty  good  speed,  and  stopped  all  at  once,  and 
those  cars  rushed  on  the  engine  and  made  a  most  violent  slam- 
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ining  and  jarring  of  the  cars,  and  then  train  started  again;  that 
after  the  sudden  stopping  of  the  train,  he  did  not  see  the  man 
again;  that  the  next  morning  he  was  down  at  the  track,  and 
at  the  point  where  the  cars  slammed  together,  he  saw  evidences 
of  blood,  etc.,  on  the  ground.  At  this  place  the  track  was  in 
very  uneven,  rough,  and  bad  condition.  Although  this  witness 
may  be  in  error  as  to  the  number  of  cars,  the  description  of  the 
train,  and  the  position  of  the  brakemari,  yet  his  evidence  is  to 
be  considered  by  the  jury  upon  the  main  question  of  negligence. 
His  discrepancies  may  effect  his  credibility,  but  he  testifies  un- 
equivocally to  the  violent  jarring  and  slamming.  He  also  tes- 
tifies to  the  blood,  and  it  was  not  far  from  where  the  body 
was  found.  Undoubtedly  the  blood  testified  to  by  Baldwin 
came  from  the  intestate's  body.  It  is  not  claimed  that  any  one 
else  was  killed  or  hurt  on  the  belt  line  that  night.  That  the 
evidence,  taken  as  a  whole,  was  sufficient  to  go  to  the  jury,  and 
warrants  the  reasonable  inference  that  the  bad  condition  of  the 
track  and  the  violent  "slamming"  of  the  cars  and  stopping  of 
the  train  threw  the  intestate  off  his  balance  between  the  cars 
and  caused  his  death  is  hardly  debatable.  With  deference  for 
the  argument  of  the  learned  counsel  for  defendant,  we  cannot 
resist  coming  to  that  conclusion  ourselves,  although  we  are  not 
triers  of  the  fact. 

We  find  nothing  in  the  evidence  to  support  the  plea  of  con- 
tributory negligence,  and  we  find  no  assignment  of  error  in  the 
brief  bearing  upon  the  issue  of  damage. 

No  error. 
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(Supreme  Court  of  Kansas,  March  12,  1910.) 
[107   Pac.   Rep.   635.] 

Master  and  Servant — Assumed  Risk — Reliance  on  Care  of  Master* 

— .\  railway  engineer  is  not  bound  to  know  every  defect  existing  in 
the  tics  and  rails  of  the  track  over  which  he  runs  his  engine.  If  the 
track,  ties,  and  rails  are  in  place,  he  has  the  right  to  assume  that  the 
company  has  discharged  its  obligation  to  keep  them  in  reasonably 
safe  repair. 

Master  and  Servant— Assumed  Risk — Defects  Not  Known  to  Serv- 
ant.t — In  an  action  by  a  railway  engineer  against  the  company  to 
recover  for  personal  injuries  received  in  the  derailment  of  his  en- 
gine caused  by  defective  ties  and  rails,  where  the  defects  had  ex- 
isted for  such  a  length  of  time  that  the  railway  company  was  bound 
to  have  notice  of  them,  and  where  it  was  shown  that  the  engrineer 
had  no  knowledge  of  the  defects  and  no  opportunity  of  knowing  of 
their  existence  except  such  as  came  to  him  in  operating  his  engine 
over  the  track,  held,  that  the  risk  as  to  the  condition  of  the  roadbed 
was  not  one  which  he  assumed. 

Master  and  Servant — Injury  to  Servant — Waiver  of  Notice.— In  the 
action  mentioned  in  the  preceding  paragraph,  the  answer  set  up  as 
a  defense  the  failure  of  the  plaintiff  to  give  30  days  notice  in  writing 
of  his  claim  for  injuries  as  provided  in  the  contract  of  employment. 
At  the  trial  the  plaintiff  without  objection  testified  that  some  one 
from  the  claim  department  of  the  company  came  to  his  house  three 
weeks  after  the  accident  and  took  from  him  a  written  statement  con- 
cerning the  accident  and  his  injuries.  The  defendant  then  intro- 
duced in  evidence  the  written  statement  itself,  signed  by  the  plain- 
tiff, stating  the  time,  place,  manner,  and  cause  of  his  being  injured 
and  the  nature  and  extent  of  his  injuries.  Held,  that  the  taking  of 
the  written  statement  constituted  a  waiver  by  the  company  of  the 
failure  to  give  the  notice. 

Porter,  J.,  dissenting. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Brown  County;  William  I- 
Stnart,  Judge. 

Action  by  D.  P.  Smith  against  the  Chicago,  Rock  Island  & 

*For  the  authorities  in  this  series  on  the  subject  of  the  right  of 
a  railroad  employee,  to  assume  that  his  master  has  performed,  or 
will  perform,  its  duties  to  him,  see  first  foot-note  of  McConnell  »• 
Pennsylvania  R.  Co.  (Pa.),  34  R.  R.  R.  84,  57  Am.  &  Eng.  R.  O^^* 
N.  S.,  84;  fourth  foot-note  of  Vaillancourt  v.  Grand  Trunk  Ry.  Co. 
(Vt.),  33  R.  R.  R.  353,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  353. 

tSee  second  fcot-note  of  Silvia  v.  New  York,  etc.,  R.  Co.  (Mass.)* 
34  R.  R.  R.  74,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  74. 
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Pacific  Railway  Company.     Judgment  for  plaintiff,  and  defend- 
ant appeals.    Affirmed. 

M.  A,  Low  and  Paul  £.  Walker,  for  appellant. 
Waters  &  Waters,  and  John  F,  Kerrigan,  for  appellee. 

Porter,  J.  On  the  evening  of  June  7,  1907,  D.  P.  Smith,  an 
engineer  in  the  employ  of  the  defendant,  was  running  an 
engine  with  a  freight  train  from  Horton  to  Topeka.  When 
about  five  miles  from  Horton,  at  the  foot  of  a  long,  steep  grade, 
and  at  a  tangent  of  a  curve,  the  engine  was  derailed,  and  the 
plaintiff  received  injuries  to  recover  damages  for  which  he 
brought  this  action.  The  jury  returned  a  verdict  in  his  favor 
for  $2,000,  and  the  defendant  appeals. 

The  engine  which  the  plaintiff  was  running  belonged  to  the 
1,600  type  class,  very  large  and  heavy.  The  track  where  the 
accident  occurred  had  been  constructed  for  20  years  and  was 
of  60-pound  rails,  somewhat  worn.  On  account  of  the  lightness 
of  the  rails,  a  rule  of  the  company  limited  the  speed  of  engines 
of  this  type  to  IS  miles  an  hour.  The  petition  alleged  that  the 
derailment  was  caused  by  defective  ties  and  rails.  Among  other 
defenses,  the  answer  set  up  that  the  plaintiff  was  guilty  of  con- 
tributory negligence  in  running  his  engine  at  a  high  rate  of 
speed  in  excess  of  15  miles  an  hour.  The  plaintiff  testified  that 
he  was  familiar  with  the  rule  limiting  the  speed,  and  was  running 
15  miles  an  hour.  The  witnesses  for  the  defendant  placed 
various  estimates  on  the  speed  of  the  train  from  20  to  40  miles 
an  hour.  The  derailment  and  overturning  of  the  engine,  and 
the  fact  that  20  of  the  freight  cars  were  piled  in  confusion  on 
the  right  of  way,  tended  strongly  to  discredit  the  engineer's  tes- 
timony, but  we  cannot  say  as  a  matter  of  law  that  it  was 
physically  impossible  for  this  to  have  resulted  with  the  train 
running  at  a  speed  of  15  miles.  The  speed  of  the  train  was 
under  all  the  evidence  a  question  for  the  jury,  and  as  to  this 
fact  their  verdict  must  stand.  The  jury  made  a  special  finding 
that  the  negligence  of  the  defendant  consisted  in  having  defect- 
ive ties  and  rails.  Some  of  the  defendant's  own  witnesses  tes- 
tified that  the  inside  ball  of  the  rail  was  worn,  and  that  a  rail 
in  that  condition  on  a  curve  is  unsafe.  Witnesses  for  the 
plaintiff  testified  that  there  were  at  least  six  rotten  and  defective 
ties  at  the  place  where  the  derailment  occurred.  There  was 
therefore  some  evidence  to  sustain  a  finding  of  the  jury  to  the 
effect  that  the  derailment  was  caused  by  defective  ties  and 
rails,  and  that  these  defects  had  existed  for  such  a  length  of 
time  that  the  defendant  was  bound  to  have  notice  of  them.  If 
the  jury  believed  the  plaintiff's  testimony  that  he  did  not  know 
the  condition  of  the  ties  and  rails,  it  disposes  of  the  defense  of 
assumed  risk.  Railway  Co.  v,  Michaels,  57  Kan.  474,  46  Pac.  938; 
Railway  Co.  v.  Bancord,  66  Kan.  81,  71  Pac.  253;  Brinkmeier 
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V.  Railway  Co.,  69  Kan.  738,  77  Pac.  586.  There  are  doubtl^^s 
cases  the  extreme  logic  of  which  would  seem  to  justify  holding 
that  an  engineer  has  equal  opportunities  with  the  railway  com- 
pany to  know  every  defect  existing  in  the  ties  and  rails  in  the 
trade  over  which  he  runs  his  engine,  but  in  our  judgment  so 
to  hold  is  contrary  to  the  weight  of  reason.  The  more  recent 
tendency  of  the  courts  is  against  any  extension  of  the  doctrine 
of  assumed  risk.  The  present  case  is  obviously  different  from 
one  where  an  employee  constantly  engaged  in  work  in  and  about 
a  railroad  yard  is  injured  by  a  defect  in  the  tracks  the  condition 
of  which  he  is  required  to  know.  Thus  in  Clark  v.  Mo.  Pac 
Ry.  Co.,  48  Kan.  654,  29  Pac.  1138,  a  brakeman  was  held  to 
have  assumed  the  risk  as  to  the  condition  of  the  roadbed  where 
he  had  equal  knowledge  with  the  master  of  the  defects  which 
caused  his  injury.  To  the  same  effect  is  Railway  Co.  v.  Click, 
78  Kan.  419,  96  Pac.  796.  On  the  other  hand,  in  St  L.,  Ft 
S.  &  W.  Rd.  Co.  V.  Irwin,  37  Kan.  701,  16  Pac.  146,  1  Am.  St 
Rep.  266,  it  was  held  that  the  conductor  of  a  train  is  not  re- 
quired to  know  all  the  defects  and  obstructions  that  may  exist  on 
the  road  over  which  he  runs.  What  reason  can  be  suggested 
why  the  same  rule  should  not  apply  to  an  engineer?  It  is  true 
that  the  duties  of  a  conductor  require  him  to  remain  on  the  in- 
side of  the  train  while  the  duties  of  an  engineer  oblige  him  to 
keep  his  eyes  on  the  track;  but  the  engineer's  lookout  is  always 
ahead  to  see  if  the  track  is  clear,  and  he  is  not  required  to  ex- 
amine the  condition  of  the  ties  and  rails.  It  is  sufficient  for 
him  to  know  that  they  are  in  place,  and,  if  they  are,  he  has  the 
right  to  assume  that  the  company  has  discharged  its  obligations 
to  keep  them  in  reasonably  safe  repair. 

When  the  plaintiff  entered  the  employ  of  the  railway  company, 
he  executed  a  written  agreement  which  provided  that,  if  he 
sustained  any  personal  injury  while  in  the  service  of  the  com- 
pany for  which  he  might  make  claim  for  damages,  he  would 
within  30  days  thereafter  give  notice  in  writing  to  the  general 
or  claims  attorney,  stating  the  time,  place,  manner,  cause,  and 
extent  of  his  injuries  and  his  claim  therefor,  and  that  his  fail- 
ure to  give  such  notice  should  constitute  a  bar  to  any  suit  on  ac- 
count of  such  injuries.  The  contract  of  employment  was 
introduced  in  evidence  by  the  defendant  and  there  was  no  show- 
ing by  the  plaintiff  that  he  gave  any  notice  of  the  injury.  At 
the  close  of  the  evidence,  the  defendant  requested  the  court  to 
instruct  the  jury  that  if  they  found  from  the  evidence  that  the 
plaintiff  voluntarily  signed  the  contract  and  did  not  give  the 
notice  provided  tlierein,  and  that  the  railway  company  had  not 
waived  the  giving  of  such  notice,  their  verdict  should  be  for 
the  defendant.  The  court  refused  to  give  this  instruction,  but 
gave  one  in  which  the  jury  were  told  that  the  contract  was  not 
binding  on  the  plaintiff,  and  the  fact  that  he  did  not  comply  with 
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the  agreement  and  give  such  notice  constituted  no  defense  to 
the  action.  In  our  view,  this  raises  the  only  question  in  the 
case.  Conceding  that  the  provision  requiring  notice  of  the  claim 
was  a  reasonable  and  lawful  one,  that  plaintiff  was  bound 
thereby,  and  that  the  instruction  given  by  the  court  was  er- 
roneous, the  error  must  be  regarded  as  wholly  immaterial  for 
the  reason  that  on  the  trial  defendant  introduced  evidence  show- 
ing a  waiver  by  the  company  of  this  provision  of  the  contract. 
Plaintiif  himself  testified  without  objection  that  some  one  from 
the  claim  department  of  the  company  came  to  his  house  three 
weeks  after  the  injury,  and  took  from  him  a  written  statement 
about  the  wreck.  Defendant  then  introduced  in  evidence  the 
written  statement  itself  which  states  the  time,  place,  manner, 
and  cause  of  his  being  injured,  and  the  nature  and  extent  of 
his  injuries.  It  is  signed  by  the  plaintiff.  The  only  detail  in 
which  it  fails  to  comply  with  the  provisions  of  the  contract  as 
to  notice  is  in  not  stating  the  amount  of  his  claim  for  injuries; 
but  manifestly  this  omission  would  not  be  sufficient  to  deprive 
him  of  his  right  to  maintain  the  action.  Being  in  the  nature  of 
a  forfeiture,  the  provision  must  be  strictly  construed.  A  similar 
provision  in  the  contract  was  involved  in  Railway  Co.  v.  Walker, 
79  Kan.  31,  99  Pac.  269.  The  question  there  arose  upon  the 
pleadings,  but  it  was  held  that  the  provision  may  be  waived,  that 
no  consideration  is  necessary  to  support  a  waiver,  and  that  it 
is  not  necessary  to  show  facts  amounting  to  technical  estoppel 
in  order  to  constitute  waiver  of  such  a  provision.  Whether 
the  written  statement  which  the  defendant  obtained  from  the 
plaintiff  be  regarded  as  a  sufficient  compliance  with  the  condition 
requiring  notice  to  be  given,  or  the  action  of  the  defendant  in 
taking  the  statement  be  considered  as  a  sufficient  excuse  for 
the  failure  of  the  plaintiff  to  give  the  notice,  is  not  important. 
It  is  well  established  that  the  courts  will  not  enforce  a  for- 
feiture where  the  conduct  of  the  other  party  is  sufficient  upon 
which  to  base  a  reasonable  excuse  for  the  default.  Hartford 
Life  Ins.  Co.  v,  Unsell,  144  U.  S.  439,  12  Sup.  Ct.  671,  36  L. 
Ed.  496.  At  the  top  of  the  statement  made  to  the  claim  agent 
there  is  a  pencil  memorandum  as  follows :  **Horton,  July  24-07" 
— vindicating  that  the  statement  was  made  on  that  date  which 
was  more  than  30  days  from  the  date  the  injuries  were  received. 
The  plaintiff,  however,  testified  that  he  made  and  that  the  agent 
took  the  statement  within  three  weeks  after  the  accident.  The 
majority  of  the  court  is  of  the  opinion  that,  since  the  defendant 
offered  no  evidence  to  the  contrary  further  than  what  appeared 
by  the  memorandum  referred  to,  there  was  no  question  of  fact 
in  regard  to  waiver  that  should  have  been  submitted  to  the  jury. 
The  judgment  will  therefore  be  affirmed, 

Johnston,  C.  J.,  and  Burch,  Mason,  Smith,  Graves,  and 
Benson,  JJ.,  concurring. 
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(Court  of  Appeals   of   Kentucky,   Feb.    11,   1910.) 

[124  S.  W.  Rep.  885.] 

Master  and  Servant — Safe  Place  to  Work — Danger  of  Injury^ 
Judgment  of  Foreman — Right  to  Rely  Thereon.* — Employees  have  a 
right  to  rely  on  the  judgment  of  their  foreman  as  to  the  danger  of 
injury  in  work  he  orders  them  to  do,  unless  so  manifestly  danger- 
ous that  a  person  of  ordinary  prudence  would  not  undertake  it. 

Master  and  Servant — Safe  Place  to  Work — Precautions  for  Safety 
— Right  to  Presimie.t — Two  employees,  acting  under  the  immediate 
orders  of  their  foreman,  went  under  a  loaded  car  on  a  private  switch 
track  connected  with  the  plant  to  stop  a  hole  in  the  floor  through 
which  grain  was  leaking;  the  foreman  having  gene  to  the  office.  It 
was  unusual  for  the  railroad  company  to  put  cars  in  on  the  switch 
till  notified  so  to  do,  but  without  such  notice  a  railroad  crew  pushed 
two  other  cars  on  the  switch  track  without  notice  to  such  employees, 
and  one  whose  back  was  towards  the  approaching  cars  was  injured 
before  he  could  get  out.  Held,  that  the  employees  had  a  right  to 
presume  the  foreman  had  taken,  or  would  take,  sufficient  precautions 
for  their  safety. 

Master  and  Servant — Safe  Place  to  Work — Assumption  of  Risk- 
Precautions  for  Safety — Questions  of  Law. — The  situation  was  not 
so  manifestly  dangerous  that  it  could  be  said,  as  a  matter  of  law, 
either  that  a  person  of  ordinary  prudence  would  not  have  undertaken 
the  work,  or  that  some  precautions  should  not  have  been  taken  for 
their  safety. 

Negligence — Pleading.^: — Negligence  may  be  alleged  generally,  and 
the  facts  constituting  it  need  not  be  set  out,  as  this  matter  is  evi- 
dential. 

Railroads — Persons  Working  about  Cars — Action  for  Injuricsr— 
Pleading  Negligence. — When,  in  a  suit  against  a  railway  company 
for  injury  to  a  person  at  work  under  a  box  car  on  a  private  switch 
track  when  other  cars  were  pushed  thereon,  plaintiff  alleged  dcfend- 


♦See  generally,  extensive  note,  12  R.  R.  R.  377,  35  Am.  &  Eng. 
R.  Cas.,  N.  S.,  377;  last  foot-note  of  St.  Louis,  etc.,  R.  Co.  v.  Morris 
(Kan.),  28  R.  R.  R.  356,  51  Am.  &  Eng.  R.  Cas..  N.  S.,  356;  last 
foot-ncte  of  McDonnell  v.  New  York,  etc.,  R.  R.  (Mass.),  25  R.  R- 
R.  525,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  525. 

tFor  the  authorities  in  this  series  on  the  subject  of  the  right  of 
a  railroad  employee  to  assume  that  his  master  has  performed  or 
will  perform  its  duties  to  him,  see  first  foot-note  of  McConnell  v. 
Pennsylvania  R.  Co.  (Pa.),  34  R.  R.  R.  84,  57  Am.  &  Eng.  R.  Cas., 
N.  S.,  84;  fourth  foot-note  of  Vaillancourt  v.  Grand  Trunk  Ry.  Co. 
(Vt),  33  R.  R.  R.  353,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  353. 

tFor  the  authorities  in  this  series  on  the  subject  of  pleading  neg- 
ligence, see  fourth  foot-note  of  Hoskins  v.  Northern  Pac.  Ry.  Co. 
(Mont.),  34  R.  R.  R.  174,  57  Am.  &  Eng.  R.  Cas.,  N.  S..  174. 
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ant  knew,  or  by  ordinary  care  could  have  known,  he  was  under  the 
car,  and  with  this  knowledge  by  gross  negligence  backed  the  car  on 
him,  he  sufficiently  stated  his  case  for  negligence  against  it,  and  he 
may  show  the  circumstances  making  out  its  negligence,  without 
setting  them  out  in  the  pleading. 

Railroads — Persons  Working  about  Cars — Precautions  to  Avoid 
Injury. — A  railroad  crew  must  anticipate  the  presence  of  persons 
about  a  car  on  a  private  siding,  not  ready  to  be  moved,  in  charge  of 
the  shipper,  and  should  not  bump  against  it  without  notice. 

Master  and  Servant — Suit  for  Injuries — Pleading — Concurring  Neg- 
ligence— Safe  Place  to  Work. — In  a  suit  against  a  manufacturing 
company  for  injury  to  an  employee,  plaintiff  alleged  that  he  was 
instructed  by  defendant  to  go  under  a  car  on  a  switch  track  to  do 
certain  work  thereon,  and  that  in  obedience  to  orders  he  located 
himself  thereunder,  and  proceeded  to  repair  the  same  as  directed; 
that  defendant  with  gross  negligence  failed  to  provide  reasonably 
sufficient  warning  or  protection,  and,  notwithstanding  its  knowledge 
of  his  peril,  negligently  allowed  an  engine  to  bump  into  the  car; 
that  the  premises  were  at  the  time  and  place  under  the  joint  con- 
trol of  defendant  and  its  codefendant  railway  company,  and  that  each 
of  them  participated  in  the  negligent  acts  set  out,  ^nd  with  joint 
and  gross  negligence  inflicted,  and  caused  to  be  inflicted,  on  plaintiff 
his  injuries  complained  of.  Held,  that  the  facts  alleged  showed  a 
cause  of  action  against  the  employer. 

Master  and  Servant — Action  for  Injuries — Instructions — Safe  Place 
to  Work. — The  facts  so  alleged  warranted  an  instruction  that  it  was 
its  duty  to  exercise  ordinary  care  to  furnish  plaintiff  a  reasonably 
.safe  place  to  work,  and  to  keep  it  safe,  and  that  when  it  directed 
him  to  go  under  the  car  to  work,  it  was  its  duty  to  exercise  ordinary 
care  to  protect  him  from  injury  by  a  movement  of  any  car  on  the 
siding  while  he  was  so  engaged;  and,  if  it  failed  to  do  so,  and  by  rea- 
son thereof  he  was  hurt,  the  jury  should  find  in  his  favor. 

Master  and  Servant — Suit  for  Injuries — Instructions — Contributory 
Negligence. — An  employee  was  injured  by  the  bumping  of  a  car 
against  another  under  which  he  was  at  work  with  a  co-employee  on 
a  private  siding  belonging  to  his  employer.  In  a  suit  therefor,  he 
and  his  co-employee  were  the  only  persons  testifying  as  to  notice 
of  the  danger.  Plaintiff  said  that  the  notice  and  bump  came  prac- 
tically at  the  same  time.  His  co-employee's  evidence  was  so  un- 
certain as  not  to  contradict  him  as  to  whether  he  could  by  ordinary 
care  have  avoided  danger  after  his  co-employee  gave  him  warning. 
There  was  no  other  evidence  of  his  want  of  care.  The  court  in- 
structed that  it  was  his  duty  to  use  ordinary  care  for  his  own  safety, 
and  that,  if  he  failed  to  do  so,  and  but  for  such  failure  would  not 
have  been  injured,  the  jury  should  find  for  defendants,  his  employer 
and  the  railway  company.  Held,  that  defendants  were  not  substan- 
tially prejudiced  by  the  form  of  the  instruction;  that,  while  it  would 
not  have  been  improper  to  have  instructed  them  that,  if  he  was  no- 
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tificd  of  the  danger,  and  after  such  notice  failed  to  exercise  ordinary 
care  for  his  own  safety,  and  but  for  this  would  not  have  been  in- 
jured, the  jury  should  find  for  defendants,  the  instruction  given 
carried   with  it  this   idea. 

Appeal  and  Error — Review — Conflicting  Evidence— Amount  of 
Damages  for  Personal  Injury. — A  finding  on  conflicting  evidence  as 
to  the  amount  of  damages  in  a  personal  injury  case  will  not  be  dis- 
turbed on  appeal,  where  it  cannot  be  said  on  the  whole  case  that 
the  verdict  is  palpably  against  the  evidence. 

Appeal  from  Circuit  Court,  JeflFerson  County,  Common  Pleas 
Branch,  Third  Division. 
"To  be  officially  reported." 

Suit  by  John  Schaub  against  the  Pittsburg,  Cincinnati,  Chi- 
cago &  St.  Louis  Railway  Company  and  another,  for  personal 
injury.  From  a  judgment  for  plaintiff,  defendants  appeal.  Af- 
firmed. 

Chas.  H.  Gibson,  Bennett  H.  Young,  M.  A.  Ripy,  and  fi.  C. 
Waide,  for  appellants. 

Popham  <S;  Webster  and  Kohn,  Baird,  Sloss  &  Kohn,  for 
appellee. 

HoBsoN,  J.  The  Kentucky  Malt  &  Grain  Company  operates 
a  plant  at  Thirteenth  and  Maple  streets  in  Louisville,  and  o\yns 
in  connection  with  its  plant  a  railway  switch  track  connecting 
with  the  tracks  of  the  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis 
Railway  Company.  This  switch  track  is  short,  holding  only 
about  four  cars.  John  Schaub  was  an  employee  of  the  grain  com- 
pany, and  on  March  10,  1908,  was  directed  by  his  foreman  to 
go  under  a  car  standing  on  the  switch  track  with  a  fellow  work- 
man named  Linert,  to  stop  a  hole  which  had  been  discovered 
in  the  floor  of  the  car  through  which  the  grain  was  leaking. 
The  car  had  been  placed  on  the  switch  the  day  before  to  be 
loaded,  and  after  it  was  loaded  this  leak  was  discovered,  and  it 
was  necessary  to  stop  the  leak  before  the  car  was  sent  out  on 
the  road.  While  Schaub  and  Linert  were  under  the  car  en- 
gaged in  this  work,  the  foreman  of  the  grain  company,  who  had 
put  them  to  work  there,  went  to  the  office  to  make  out  a  way- 
bill for  the  car,  and  while  he  was  gone  to  the  office,  a  crew  on 
the  railroad  pushed  in  two  other  cars  on  the  switch  track  with- 
out notice  to  Schaub  and  Linert.  These  cars  ran  against  the 
cars  on  the  track,  and  pushed  the  car  that  they  were  working 
under  so  that  the  axle  struck  Schaub  a  blow  on  the  arm.  Linert, 
who  was  looking  in  that  direction,  perceived  the  danger  in  time 
to  get  out,  and  he  called  to  Schaub,  who  was  further  under  the 
car  and  had  his  back  turned  to  the  approaching  cars,  but  Schaub 
did  not  get  the  notice  in  time  to  avoid  the  injury.  Schaub 
brought  this  suit  against  both  companies  to  recover  damages; 
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a  trial  was  had  which  resulted  in  a  verdict  and  judgment  against 
each  for  $1,000,  and  they  appeal. 

The  court  by  its  instructions  told  the  jury  in  substance  that 
it  was  the  duty  of  the  grain  company  to  exercise  ordinary  care 
to  furnish  Schaub  a  reasonably  sate  place  to  work,  and  to  ex- 
ercise ordinary  care  to  keep  it  safe,  and  that  when  it  directed 
him  to  go  .under  the  car  to  work,  it  was  its  duty  to  exercise 
ordinary  care  for  his  protection  from  injury  by  a  movement  of 
any  car  on  the  siding  while  he  was  so  engaged;  and,  if  it  failed 
to  do  this,  and  by  reason  of  such  failure  he  was  hurt,  they 
should  find  for  him  as  to  it.  He  also  told  the  jury  that  it  was 
the  duty  of  the  railroad  company,  in  moving  the  cars  on  the  sid- 
ing of  the  grain  'company,  to  exercise  ordinary  care  for  the 
safety  of  its  employees,  and  to  that  end  to  give  the  usual  signals 
of  the  movement  of  any  engine  on  the  siding  by  ringing  the 
bell;  and,  if  the  crew  in  charge  of  the  engine  knew,  or  by  the 
exercise  of  ordinary  care  could  have  known,  that  the  plaintiff 
was  under  the  car  at  the  time  they  moved  the  engine,  or  if  they 
failed  to  give  the  usual  signals  of  the  movement  of  the  engine, 
and  thus  backed  against  the  car  and  injured  him  while  at  work 
under  it,  they  should  find  for  him  against  it  He  further  in- 
structed the  jury  that  it  was  the  duty  of  Schaub  to  use  ordinary 
care  for  his  own  safety,  and  that  if  he  failed  to  do  this,  and 
but  for  such  failure  would  not  have  been  injured,  they  should 
find  for  the  defendants. 

The  grain  company  insists  that  it  is  not  liable;  for  Schaub 
knew,  as  is  shown  by  the  evidence,  that  nobody  was  on  the 
lookout,  and  that  therefore  he  took  the  risk,  as  between  him  and 
it,  when  he  remained  under  the  car  at  work  after  the  superin- 
tendent went  away  to  the  office  to  make  out  the  waybill.  Schaub 
and  Linert  were  acting'  under  the  immediate  orders  of  their 
superior,  and  they  had  a  right  to  rely  upon  his  judgment,  unless 
the  work  was  so  manifestly  dangerous  that  a  person  of  ordi- 
nary prudence  would  not  have  undertaken  it.  They  had  a  right 
to  presume  that  he  had  taken,  or  would  take,  sufficient  precau- 
tions for  their  safety,  as  he  could  have  done  by  giving  the  rail- 
way company  notice  of  what  was  going  on,  or  otherwise  pro- 
tecting them.  It  was  not  usual  for  the  railway  company  to  put 
cars  in  on  this  switch  until  notified  by  the  grain  company.  It 
was  the  private  switch  of  the  grain  company,  and  the  situation 
was  not  so  manifestly  dangerous  that  it  can  be  said,  as  a  mat- 
ter of  law,  that  a  person  of  ordinary  prudence  would  not  have 
undertaken  the  work.  Nor  can  it  be  said,  as  a  matter  of  law, 
that  some  precautions  should  not  have  been  taken  to  secure 
these  men  in  their  perilous  position  under  the  car. 

As  to  the  railway  company,  it  is  insisted  that  the  instructions 
of  the  court  submitted  to  the  jury  a  matter  which  was  not  put 
in  issue  by  the  petition.    It  is  said  that  the  plaintiff  had  set  out 
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the  negligence  on  which  he  relied,  and  that  the  court  by  its  in- 
structions submitted  to  the  jur\'  the  question  whether  there 
was  negligence  in  moving  the  engine  in  on  the  siding  without  any 
signals,  when  this  was  not  alleged.  This  is  too  narrow  a  con- 
struction of  the  pleading.  The  original  petition,  among  other 
things,  contains  the  following:  "He  states  that  defendants, 
and  each  of  them,  well  knew  that  it  was  customary 'for  persons 
to,  and  they  frequently  did,  crawl  under  said  cars,  for  the  pur- 
pose of  making  repairs  and  other  purposes  incident  to  the 
facilitation  of  said  business,  and  well  knew  that  a  person  there- 
under was  in  great  peril  and  danger  to  his  life  and  limb  unless 
great  care  was  by  them  exercised  for  his  protection.  He  stales 
that  notwithstanding  said  custom,  instructions,  peril,  and  danger, 
the  defendant  Pittsburg,  Cincinnati,  Chicago  &  St.  Louis  Rail- 
way Com})any  did  then  and  there,  with  gross  negligence  and 
carelessness,  run  and  cause  to  be  run  a  certain  switch  engine 
in  on  said  track  and  violently  onto  and  against  said  car,  putting 
the  same  in  motion,  thereby  inflicting  upon  plaintiff  the  injuries 
hereinafter  set  out."  The  court  sustained  the  demurrer  of  the 
railway  company  to  the  petitioli,  and  he  then  filed  an  amended 
petition,  in  w^iich  he  made  this  further  averment:  "That  at 
the  time  and  place  he  was  injured  said  defendant  knew,  or 
could  by  the  exercise  of  ordinary  care  have  known,  of  his 
peril  under  his  box  car  where  he  was  working." 

This  court  has  held  in  a  long  hne  of  cases  that  negligence  may 
be  alleged  generally,  and  that  the  facts  constituting  the  negli- 
gence nceil  not  be  set  out,  as  this  matter  is  evidential.  When 
the  plaintiff  alleged  that  the  defendant  knew,  or  by  ordinary 
care  could  have  known,  that  he  was  under  the  car,  and  with 
this  knowledge  by  gross  negligence  backed  the  car  upon  him, 
he  sufficiently  stated  his  case  under  the  rulings  of  this  court, 
and  he  may  show  the  circumstances  making  out  the  negligence 
of  the  defendant  without  setting  them  out  in  his  pleading,  for 
the  reason  that  the  want  of  ordinary  care  is  often  a  matter 
depending  upon  a  number  of  facts,  and  to  set  them  all  out  in 
the  pleading  would  be  unnecessarily  to  incumber  it.  In  Chiles 
V,  Drake,  2  Mete.  149,  74  Am.  Dec.  406,  the  court  thus  stated 
the  rule :  "In  actions  for  personal  injuries  resulting  from  neg- 
ligence, it  has  always  been  regarded  as  sufficient  for  the  plain- 
tiff to  allege  in  general  terms  that  the  injury  complained  of  was 
occasioned  by  the  carelessness  and  negligence  of  the  defendant 
He  has  not  been  required  to  state  the  circumstances  with  which 
the  infliction  of  the  injury  was  accompanied,  in  order  to  show 
that  it  had  been  occasioned  by  negligence.  An  allegation  of  the 
extent  of  the  injury  and  of  the  manner  in  which  it  was  inflicted 
has  been  always  regarded  as  sufficient.  *  *  *  The  injury 
complained  of  was  the  killing  of  the  plaintiff's  intestate.  The 
manner  of   its  infliction  was  by   shooting.     The   shooting  and 
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killing  were  occasioned,  as  alleged,  by  the  'willful  neglect'  of 
the  defendant.  These  facts  were  all  set  forth  in  the  petition, 
and  nothing  more  was  necessary."  In  Louisville,  C.  &  L.  R. 
R.  Co.  V,  Case,  9  Bush,  732,  the  court,  following  the  above, 
said:  "The  averment  of  the  essential  facts — viz.,  the  death 
of  the  intestate — that  his  life  was  destroyed  by  the  act  of  the 
railroad  company  in  running  its  cars  over  him,  and  the  careless- 
ness and  negligence  through  or  by  which  this  was  done,  made 
out  for  appellee  a  cause  of  action,  under  the  first  section  of 
the  act  of  1854."  The  same  rule  has  been  followed  in  personal 
injury  cases  where  death  (Jid  not  result.  L.  &  N.  R.  R.  Co.  v, 
Wolfe,  80  Ky.  84;  Ky.  Central  R.  R.  Co.  v,  McMurtry,  3  Ky. 
Law  Rep.  625 ;  Depp  v.  L.  &  N.  R.  R.  Co.,  14  S.  W.  363,  12 
Ky.  Law  Rep.  367;  Council  v,  C.  &  O.  R.  R.  Co.,  58  S.  W. 
374,  22  Ky.  Law  Rep.  501.  This  car  had  been  set  on  the  side 
tra<ik  to  be  loaded.  The  preparation  of  the  car  for  delivery 
to  the  railway  company  had  not  been  completed ;  it  was  not  ready 
to  be  moved,  and  was  still  in  charge  of  the  grain  company. 
The  railway  crew  were  required  to  anticipate  the  presence  of 
persons  about  that  car,  and  should  not  have  bumped  against 
it  without  notice.  In  the  recent  case  of  Louisville  &  Nashville 
R.  R.  Co.  V,  Hurst,  116  S.  W.  291,  we  said:  "The  rule  is  well 
settled  that  where  the  railroad  company  places  a  freight  car 
upon  a  side  track  for  the  purpose  of  its  being  unloaded  by  the 
owners  of  the  freight  or  their  servants,  the  servants  are 
rightly  upon  the  car,  and  the  railroad  company  has  no  right 
in  such  a  case  to  back  other  cars  against  it  without  warning, 
so  as  to  injure  them." 

For  the  reason  we  have  given  the  petition  is  not  insufficient  as 
to  the  grain  company.  Among  other  things  it  contained  as  to 
it  these  allegations:  "He  states  that  on  or  about  March  10, 
1908,  the  plaintiff  was  in  the  employ  of  defendant  Kentucky 
Malt  &  Grain  Company  at  and  upon  said  premises,  and  as  such 
employee  was  instructed  by  defendant,  its  superior  officers  and 
agents  over  plaintiff,  to  get  under  a  certain  car  upon  said  switch 
track  at  and  near  said  scales,  as  aforesaid,  and  to  do  certain 
work  thereunder  for  the  prevention  of  grain  leakage;  that  in 
obedience  to  s^id  orders  plaintiff  located  himself  under  said 
car,  and  proceeded  to  repair  the  same  as  directed.  *  *  * 
He  states  that  defendant  Kentucky  Malt  &  Grain  Company  did 
then  and  there  with  gross  negligence  and  carelessness  fail  to 
provide  suitable  or  reasonably  sufficient  warning  or  protection 
to  plaintiff,  and  notwithstanding  its  knowledge  of  his  peril 
and  danger  negligently  allowed  said  engine  to  bump  into  and 
violently  knock  said  car.  He  states  that  said  premises  were 
at  said  time  and  place  under  the  joint  control  of  defendants, 
and  that  they  and  each  of  them  participated  and  concurred  in 
the  wrongful  and  negligent  acts  hereinbefore  set  out,  and  with 
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joint  gross  negligence  inflicted,  and  caused  to  be  inflicted,  upon 
plaintiflF  his  injuries  herein  complained  of." 

The  facis  thus  alleged  showed  a  cause  of  action  against  the 
grain  company,  and  fully  warranted  the  instruction  given  by 
the  court.  There  was  no  substantial  prejudice  done  the  defend- 
ants by  the  form  of  the  instruction  on  contributory  negligence. 
While  it  might  not  have  been  improper  to  have  given  an  in- 
struction to  the  eflPect  that  if  Schaub  was  notified  of  the  danger, 
and  after  such  notice  failed  to  exercise  ordinary  care  for  his 
own  safety,  and  but  for  this  would  not  have  been  injured,  the 
jury  should  find  for  the  defendants,  the  instruction  which  the 
court  gave  carried  with  it  this  idea,  and  if  the  instruction  in 
the  other  form  had  been  given,  we  are  satisfied  it  would  have 
had  no  effect  on  the  result,  for  the  reason  that  Schaub  and 
Linert  are  the  only  witnesses  testifying  on  the  subject.  Schaub 
says  the  notice  of  the  danger  and  the  bump  of  the  car  came 
practically  at  the  same  time,  and  Linert's  evidence  is  so  un- 
certain as  not  to  amount  to  a  contradiction  of  Schaub  as  to 
whether  Schaub  could  by  ordinary  care  have  avoided  the  danger 
after  Linert  gave  him  warning.  There  was  no  other  evidence 
of  want  of  care  on  the  part  of  Schaub,  and  it  is  not  to  be 
readily  believed  that  a  man  in  Schaub's  position  would  quietly 
stay  under  the  car  when  he  had  notice  that  an  engine  was  back- 
ing down  against  it. 

As  to  the  extent  of  the  injury  three  doctors  testified;  the  ann 
was  exhibited  to  the  jury,  and  was  examined  by  the  doctors 
in  their  presence.  If  the  evidence  of  Schaub  and  his  doctor 
alone  were  taken,  he  has  not  recovered  nearly  enough.  If  the 
evidence  for  the  defendant  alone  is  taken,  he  has  recovered  far 
too  much.  But  the  jury  had  the  witnesses  before  them,  and  we 
cannot  say  on  the  whole  case  that  their  verdict  is  palpably 
against  the  evidence. 

Judgment  affirmed. 
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Pennsylvania  R.  Co.  v,  Kelly. 

(Circuit  Court  of  Appeals,  Second  Circuit,  March  7,  1910.) 

[177   Fed.   Rep.   189.] 

Master  and  Servant — Misconduct  of  Servant — Injuries  to  Third 
Persons — Special  Police  Officer. — The  New  York  City  charter  au- 
thorizes the  police  commissioner  to  appoint  special  patrolmen  for 
special  duty  at  any  place  in  the  city,  the  applicant  paying  for  such 
services  in  advance,  and  declares  that  such  special  patrolmen  shall 
be  subject  to  the  orders  of  the  chief  of  police,  shall  obey  the  rules 
and  regulations  of  the  police  department  of  the  city,  and  conform  to 
the  general  discipline  and  such  special  regulations  as  shall  be  made, 
and  shall  possess  all  the  powers  and  discharge  all  the  duties  of  the 
police  force  applicable  to  regular  patrolmen.  Held  that,  where  a 
special  policeman  was  assigned  to  duty  on  defendant's  pier  to  reg- 
ulate traffic,  and  committed  an  unprovoked  and  unjustifiable  assault 
on  plaintiff  in  a  public  street  leading  to  the  pier,  the  fact  that  de- 
fendant paid  the  patrolman's  wages  for  keeping  order  on  its  prem- 
ises did  not  render  it  liable  for  the  assault. 

In  Error  to  the  Circuit  Court  of  the  United  States  for  the 
Southern  District  of  New  York. 

Action  by  John  Kelly  against  the  Pennsylvania  Railroad  Com- 
pany. Judgment  for  plaintiff  on  a  verdict  in  his  favor  of 
$730.50,  and  defendant  brings  error.    Reversed. 

Robinson,  Bihble  &  Benedict  {Norman  B,  Beecher,  of  coun- 
sel), for  plaintiff  in  error. 

House,  Grossman  &  Vorhaus  (Louis  J,  Vorhaus  and  Charles 
Goldzier,  of  counsel),  for  defendant  in  error. 

Before  Lacombe,  Coxe,  and  Noyes,  Circuit  Judges. 

CoxE,  Circuit  Judge.  On  the  morning  of  November  9,  1906, 
the  plaintiff,  who  was  a  truckman .  and  piano  mover,  started 
with  a  two  horse  team  and  two  helpers  to  the  pier  of  the  de- 
fendant at  the  foot  of  West  Thirty-Seventh  street,  New  York, 
to  receive  and  move  a  Tiffany  grand  piano.  When  the  plaintiff, 
who  was  driving,  reached  the  foot  of  the  street  Michael  Gunn, 
a  policeman  of  the  city  of  New  York  assigned  to  special  duty 
on  the  defendant's  pier  and  paid  by  the  defendant,  raised  his 
hand  as  a  warning  signal  to  the  plaintiff  to  halt.  This  he  did 
not  do  immediately  and  an  altercation  arose  which  culminated 
in  his  receiving  a  severe  blow  from  the  policeman's  club  which 
caused  the  injuries  complained  of. 

The  version  of  the  occurrence  given  by  Gunn  is  to  the  effect 
that  the  plaintiff  was  contumacious  and  insulting  and  that  the 
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blow  was  struck  to  prevent  an  assault  by  the  plaintiff  and  his 
companions.  It  is,  of  course,  unnecessary  for  us  to  consiler 
the  question  of  fact  thus  presented.  The  basic  question  is, 
should  the  court  have  submitted  the  facts  to  the  jur}%  and.  in 
such  circumstances,  the  plaintiff  is  entitled  to  the  most  favorable 
view  of  the  testimony. 

The  complaint  alleges  that  on  the  day  in  question,  "The  de- 
fendant had  in  its  employ  as  a  special  officer,  one  Michael 
Gunn,  whose  duty  it  was  as  such  special  oflficer,  to  refrilate 
the  traffic  on  the  defendant's  pier  at  the  foot  of  West  Thirty- 
Seventh  street."  This  appointment  was  made  pursuant  to  ihe 
provisions  of  the  city's  charter  which  provides,  in  substance, 
that,  when  the  necessity  therefor  is  shown,  the  police  commis- 
sioner may  appoint  and  swear  in  any  number  of  special  pa- 
trolmen to  do  special  duty  at  any  place  in  the  city,  the  appli- 
cant paying  for  such  services  in  advance.  Such  special 
patrolmen  shall  be  subject  to  the  orders  of  the  chief  of  police, 
shall  obey  the  rules  and  regulations  of  the  police  department 
of  the  city  and  conform  to  the  general  discipline  and  such 
special  regulations  as  may  be  made.  They  shall  "possess  all 
the  powers  and  discharge  all  the  duties  of  the  police  force,  ap- 
plicable  to   regular   patrolmen." 

In  short,  for  the  purposes '  of  this  controversy,  it  may  be 
stated  that  Gunn  possessed  all  the  powers  of  a  regular  patrol- 
man. His  salary  was,  it  is  true,  paid  by  the  defendant  for 
special  services  upon  its  pier  but  any  act  which  a  regular  officer 
could  do  lawfully,  Gunn  could  do.  The  converse  of  this  prop- 
osition is  also  true.  An  act  unlawful  for  the  regular  was  un- 
lawful for  him,  he  had  no  immunity  not  possessed  by  the 
ordinary  officer. 

The  question,  then,  for  us  to  determine  may  be  stated  as 
follows :  Is  a  corporation  which  pays  for  the  services  of  a  po- 
liceman to  guard  his  property  and  preserve  order  upon  its 
premises  liable  for  an  unprovoked  and  wholly  unjustifiable  as- 
sault committed  by  him  upon  a  public  street?  We  are  constrained 
to  answer  this  question  in  the  negative. 

The  witnesses  all  agree  as  to  location  of  the  assault.  It  was 
not  on  the  pier  but  at  the  foot  of  West  Thirty-Seventh  street 
at  least  50  feet  from  the  entrance  to  the  pier.  We  may  take 
judicial  notice  of  the  fact  that  West  Thirty-Seventh  street  is 
a  public  highway  in  no  way  under  private  control  and  that  it 
is  the  duty  of  police  officers  to  control  the  movement  of  teams 
and  regulate  traffic  at  the  point  in  question.  The  testimony 
of  the  plaintiff  indicates  that  he  was  doing  nothing  unlawful 
or  unusual  at  the  time  in  question.  He  says  he  wa.s  proceeding 
towards  the  pier  when  he  received  the  signal  to  stop.  He  im- 
mediately reined  in  his  team  but  because  he  did  not  stop  soon 
enough  Gunn  drew  his  club,  jumped  upon  the  wagon  and  dealt 
him  a  blow  which  rendered  him   unconscious. 
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To  hold  the  person  who  pays  a  policeman's  wages  for  keep- 
ing order  upon  his  premises  liable  for  such  a  malicious  assault 
as  this,  committed  upon  a  public  highway,  goes  far  beyond  the 
doctrine  of  any  well  considered  case  with  which  we  are  familiar. 
If  the  plaintiff  tells  the  truth  there  was  no  justification  for  the 
brutal  assault  made  upon  him  but  the  defendant  has  done  no 
act  of  omission  or  commission  which  renders  it  liable  therefor. 

The  judgment  is  reversed  with  costs. 


Alabama  &  V.  Ry.  Co.  v.  Baldwin. 

(Supreme    Court   of    Mississippi,    May   23,    1910.) 

[52    So.    Rep.    358.] 

Trial — Instructions — ^Applicability  to  Case. — There  is  no  error  in 
refusing  an  instruction  which  is  not  applicable  to  the  facts  of  the 
case. 

Evidence — ^Judicial    Notice — Matters    of    Common    Knowledge.'*' — 

That  it  is  the  duty  of  a  railroad  section  master  to  supervise  the 
right  of  way  and  keep  it  in  proper  condition,  so  that  fires  would 
not  extend  from  it  to  the  property  of  others,  and  to  extinguish  such 
fires  when  set  out,  is  a  matter  of  common  knovvledge,  of  which  the 
court  will  take  judicial  notice. 

Master  and  Servant — Liability  to  Third  Persons — Scope  of  Author, 
ity. — Where  it  was  the  duty  of  a  section  master  to  supervise  the 
right  of  way  and  keep  it  in  proper  condition,  so  that  fires  would  not 
extend  from  it  to  the  property  of  others,  and  to  extinguish  such 
fires  when  set  out,  the  act  of  such  section  master  and  his  section 
hands  in  setting  out  a  fire  was  one  within  the  scope  of  their  au- 
thority, for  which  the  railroad  company  was  liable. 

Railroads — Operation — Fires — Proximate  Cause  of  Injury. — In  an 
action  for  damages  caused  by  a  fire  set  out  on  a  railroad  right  of 
way  by  a  section  master  and  section  hands,  evidence  held  sufficient 
to  go  to  the  jury  on  the  question  whether  the  negligence  of  the  crew 
in  setting  out  the  fire  or  the  sudden  springing  up  of  the  wind  was 
the  proximate  cause  of  the  injury. 

Damages — Fires. — In  an  action  against  a  railroad  company  for 
the  destruction  of  orchard  trees  by  fire  starting  from  the  railroad 
right  of  way,  where  the  testimony  shows  that  the  trees  were  worth 

*For  the  authorities  in  this  series  on  the  subject  of  judicial  no- 
tice of  things  pertaining  to  railroads,  see  first  foot-note  of  Ber- 
gan  V,  Central  Vt.  Ry.  Co.  (Conn.),  34  R.  R.  R.  426,  57  Am.  &  Eng. 
R.  Cas.,  N.  S.,  426;  fifth  head-note  of  Hoskins  v.  Northern  Pac.  Ry. 
Co.  (Mont.),  34  R.  R.  R.  174,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  174; 
seventh  head-note  of  Brian  v.  Oregon  Short  Line  R.  Co.  (Mont.), 
34  R.  R.  R.  18.  57  Am.  &  Eng.  R.  Cas.,  N.  S..  18. 
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from  $1  to  $4  apiece,  an  award  of  about  $1.50  per  tree  was  not  ex- 


cessive. 


Appeal  from  Circuit  Court,  Hinds  County;  W.  H.  Potter, 
Judge. 

Action  by  E.  E.  Baldwin  against  the  Alabama  &  Vicksburg 
Railway  Company.  The  cause  was  revived  in  the  name  of  C.  F. 
Baldwin,  as  executor.  From  a  judgment  for  plaintiff,  defendant 
appeals.     Affirmed. 

Appellee's  intestate,  E.  E.  Baldwin,  sued  the  appellant,  the 
Alabama  &  Vicksburg  Railway  Company,  for  $732  damage 
claimed  to  have  been  done  him  by  the  appellant  in  the  destruction 
of  his  peach  orchard  of  336  trees  by  fire  set  out  by  the  em- 
ployees of  the  appellant.  The  plaintiff  died  after  suit  was 
brought,  and  the  cause  was  revived  in  the  name  of  his  executor, 
C.  F.  Baldwin.  There  was  a  trial,  and  verdict  and  judgment  for 
$594  and  costs,  from  which  this  appeal  is  prosecuted. 

It  is  insisted  that  the  case  ought  to  be  reversed  on  three 
grounds,  viz.:  That  the  court  erred  in  not  granting  the  per- 
emptory instruction  asked  on  behalf  of  the  defendant;  that 
the  verdict  is  excessive;  and  in  refusing  instruction  No.  1.  for 
the  defendant,  as  follows:  "If  the  jury  believe  from  the  evi- 
dence that  the  defendant's  section  hands,  for  the  purpose  of 
warming  or  cooking  their  food,  set  out  the  fire  which,  by  spread- 
ing, caused  the  injury  to  plaintiff  complained  of,  and  that  as 
soon  as  it  was  discovered  that  the  fire  had  spread  to  plaintiffs 
property  they  made  all  proper  effort  to  extinguish  the  same, 
they  will  find  for  the  defendant." 

The  testimony  for  the  plaintiff  tended  to  establish  the  fol- 
lowing facts:  His  home  was  near  the  railroad.  His  peach 
orchard  and  tenant  houses  were  located  near  by  on  the  south 
side  of  the  railroad.  The  fire  occurred  in  January,  1908,  which 
destroyed  his  orchard.  On  that  day  a  section  crew,  in  the  era- 
ploy  af  the  defendant  company,  were  at  work  on  the  road  near 
plaintiff's  premises.  This  section  crew  set  fire  to  a  pile  of  old 
cross-ties  on  the  right  of  way  on  the  south  side  of  the  railroad. 
About  noon,  when  they  ate  their  dinner,  these  cross-ties  were 
burning.  There  is  some  testimony  to  show  that  tliere  was  still 
another  fire,  which  the  section  crew  built  to  warm  their  dinners 
by.  After  eating  dinner  they  went  to  work  at  a  point  not  far 
distant  from  where  this  fire  was,  which  was  left  burning.  The 
right  of  way  of  the  railroad  at  this  point  was  foul  with  weeds 
and  grass,  not  having  been  cleared  or  burned  off  for  a  year  or 
more.  Shortly  after  the  section  crew  returned  to  their  work, 
a  fire  was  discovered  burning  from  the  direction  of  the  railroad, 
where  the  burning  cross-ties  were  left,  toward  the  orchard. 
It  had  made  considerable  progress,  it  seems,  when  discovered. 
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Parker,  the  section  foreman,  took  his  hands,  and  with  the  help 
of  Baldwin  succeeded  in  extinguishing  the  fire  before  it  reached 
the  tenant  houses,  but  after  it  had  burned  through  the  orchard 
and  destroyed  the  trees.  While  they  were  fighting  the  'fire, 
Parker  stated  to  Baldwin  that  the  fire  got  out  from  the  burning 
cross-ties;  that  it  sprung  up  so,  suddenly  he  could  not  stop  it. 
One  of  the  section  hands  stated  to  a  witness,  about  the  same 
time,  that  the  fire  got  out  from  one  made  at  noon  by  the  section 
crew  to  warm  their  dinner.  There  were  336  peach  trees  en- 
tirely destroyed.  The  testimony  showed  they  were  worth  from 
$1  to  $4  ? piece. 

The  railroad  company  undertook  to  show  by  its  witnesses 
that  the  section  crew  set  out  no  fire;  that  they  neither  set  fire 
to  cross-ties,  nor  built  a  fire  to  warm  their  dinners  by;  that 
the  right  of  way  had  been  burned  off  a  few  months  before,  and 
was  clear  of  weeds  and  grass.  Several  of  the  section  hands 
testified  to  these  facts. 

McWillie  &  Thompson,  for  appellant. 
IVells  &  Wells,  for  appellee. 

Anderson,  J.  (after  stating  the  facts  as  above).  There 
was  no  error  in  refusing  instruction  No.  1  for  the  defendant, 
because  not  applicable  to  the  facts  of  this  case.  This  instruc- 
tion was  asked  on  the  authority  of  Morier  v.  Railway  Co.,  31 
Minn.  351,  17  N.  W.  952,  47  Am.  Rep.  793.  In  that  case  the 
court  held  that  the  railroad  company  was  not  responsible  for 
the  fire  which  destroyed  the  property  of  the  plaintiff,  set  out  by 
the  section  hands  for  the  purpose  of  warming  their  food,  be- 
cause in  so  doing  they  were  not  engaged  about  the  master's 
business.  They  were  acting  without  the  scope  of  their  au- 
thority, and  pursuing  their  own  private  ends.  In  that  case  the 
court  used  this  language:  "Nor  is  there  any  evidence  that  it 
was  the  duty  of  these  section  men  to  exercise  any  supervision 
over  the  right  of  way,  or  to  extinguish  fires  that  might  be  set 
out  on  it.  So  far  as  the  evidence  goes,  their  employment  was 
exclusively  in  repairing  the  railroad  track."  The  instant  case 
is  clearly  distinguishable  from  that.  Here  it  was  the  duty  of 
the  section  master  to  supervise  the  right  of  way,  keep  it  in 
proper  condition  so  that  fires  would  not  extend  from  it  to  the 
property  of  others,  and  extinguish  such  fires  when  set  out.  The 
record  in  this  case  sufficiently  shows  such  to  be  among  his 
duties;  and,  if  it  did  not,  it  is  a  matter  of  common  knowledge, 
of  which  the  court  will  take  judicial  notice.  In  Railroad  Co.  v. 
Stinson,  74  Miss.  453,  21  South.  14,  522,  the  court  held:  "And 
as  to  the  scope  of  that  agency  [referring  to  the  section  master] 
we  will  employ  that  common  knowledge  possessed  by  mankind 
generally  in  ascertaining  whether  it  was  his  duty  to  look  after 
and  clear  off  the  company's  right  of  way.     We  take  knowledge 
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of  the  fact  that  it  was  his  duty  to  keep  the  track  and  right 
of  way  in  proper  condition."  So  that,  in  setting  out  the  fire  and 
in  failing  to  extinguish  it.  even  though  it  was  done  for  their 
own  •  private  purposes,  the  section  foreman  and  hands  were 
acting  within  the  scope  of  their  authority.  They  were  engaged 
about  the  business  of  their  master.  They  were  required  not 
to  do  the  very  thing  they  did  do,  if  dangerous  to  the  property  of 
others. 

There  was  no  error  in  refusing  the  peremptory  instruction. 
It  is  contended  that  no  negligence  was  shown ;  that  the  act  of 
the  section  crew  in  setting  out  fire  was  shown  not  to  have 
been  the  proximate  cause  of  its  spreading  to  plaintiflF's  orchard; 
but  the  sudden  springing  up  of  the  wind  was  shown  to  have 
been  the  intervening  efficient  cause,  and,  therefore,  the  court 
should  have  directed  the  jury  to  find  for  the  defendant.  In 
view  of  the  condition  of  the  right  of  way  at  this  point,  taken  in 
connection  with  the  other  facts  and  circumstances  shown,  there 
was  sufficient  evidence  to  go  to  the  jury  on  this  question. 

It  cannot  be  said  that  the  verdict  was  excessive.  The  jur)' 
allowed  the  plaintiff  about  $1.50  per  tree.  The  testimony  shows 
that  they  were  worth  from  $1  to  $4  apiece. 

Affirmed. 


Massy  v,  Milwaukee  Electric  Ry.  &  Light  Co. 

(Supreme  Court  of  Wisconsin,  May  24,  1910.) 
[126  N.  W.  Rep.  544.] 

Master  and  Servant — Safety  of  Place  to  Work  and  Appliances- 
Duty  of  Master."^ — An  employer  must  provide  a  reasonably  safe 
place  to  work  and  reasonably  safe  appliances  to  work  with,  ar.d  he 
is  liable  for  the  proximate  consequences  to  the  servant  from  omis- 
sion so  to  do. 

Master  and  Servant — Assumption  of  Risk — Knowledge.f — An  em 

♦For  the  authorities  in  this  series  on  the  subject  of  the  degree 
of  care  required  of  a  railroad,  as  an  employer,  in  furnishing  and 
maintaining  a  safe  place  to  work,  see  second  foot-note  of  McCon- 
nell  V.  Pennsylvania  R.  Co.  (Pa.),  34  R.  R.  R.  84,  57  Am.  &  Eng. 
R.  Cas.,  N.  S.,  84;  first  foot-note  of  St.  Louis  S.  W.  Ry.  Co.  v, 
Lewis  (Ark.),  33  R.  R.  R.  618,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  618; 
second  foot-note  of  Vaillancourt  v.  Grand  Trunk  Ry.  Co.  (VO, 
33  R.  R.  R.  353,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  353. 

For  the  authorities  in  this  series  on  the  subject  of  the  degree  of 
care  required  of  an  employer  to  furnish  safe  appliances,  see  first 
foot-note  of  St.  Louis  S.  W.  Ry.  Co.  v.  Lewis  (Ark.),  33  R.  R-  R- 
618.  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  618;  foot-note  of  Hill  v.  Atchi- 
son, etc.,  Ry.  Co.  (Kan.),  34  R.  R.  R.  672,  57  Am.  &  Eng.  R.  Cas., 
N.   S.,  672. 

tSee  last  foot-note  of  Vaillancourt  v.  Grand  Trunk  Ry.  Co.  (Vt.), 
33  R.  R.  R.  353,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  353. 
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ployee  assumes  the  ordinary  risks  of  the  business  which  he  knows, 
or,  as  an  ordinary  careful  and  intelligent  man,  ought  to  anticipate. 

Master  and  Servant — Risks  Assumed  by  Servant — Infirmity  of  Pel- 
low  Workmen. — ^The  likelihood  of  human  infirmity  in  his  fellow 
workmen  is  one  of  the  risks  assumed  by  an  employee. 

Master  and  Servant — Negligence  of  Fellow  Servant — Liability 
Therefor.^ — A  master  is  not  liable  for  negligence  of  a  fellow  serv- 
ant in  the  common  employment. 

Master  and  Servant— "Vice  Principal"— "Fellow  Servant."§— A  dis- 
tinct and  independent  employee  to  whom  is  delegated  the  duty  to 
disconnect  and  make  safe  electric  wires  on  which  others  must  work 
is  ordinarily  a  vice  principal,  and  not  a  fellow  servant  with  the  line- 
men and  other  like  workmen. 

Master  and  Servant — Action  for  Death  of  Employee — Question  for 
Jury. — In  an  action  for  death  of  an  employee,  evidence  held  to  pre- 
sent a  question  for  the  jury  whether  another  employee  was  a  fellow 
servant  with  decedent,  and  also  whether  the  place  or  appliances  fur- 
nished decedent  were  rendered  not  reasonably  safe  by  failure  to  dis- 
charge the  master's  duty  entrusted  to  the  other  employee. 

Appeal  from  Circuit  Court,  Milwaukee  County;  Lawrence 
W.  Halsey,  Judge. 

Action  by  Minnie  Massy,  administratrix  of  Hugh  Massy, 
deceased,  against  the  Milwaukee  Electric  Railway  &  Light  Com- 
pany for  the  death  of  plaintiflF's  intestate.  Plaintiff  was  non- 
suited, and  she  appeals.    Reversed. 

• 

On  May  13,  1907,  plaintiff's  decedent,  then  20  years  of  age, 
had  been  employed  for  a  month  as  lineman's  helper  by  the  de- 
fendant, his  work  consisting  in  the  handling  of  apparatus  and 
materials  to  facilitate  the  lineman ;  deceased  working  on  the 
ground  and  the  lineman  both  on  the  ground  and  on  the  poles. 
Deceased  had  never  handled  live  wires.  On  that  date  decedent's 
lineman  and  some  other  employees  went  to  west  Allis  to  read- 
just the  wires  and  change  brackets  in  a  certain  region..  The 
wires  included  a  "feed  wire"  ordinarily  carrying  electricity  to 
the  dangerous  extent  of  2,300  volts.  Deceased  and  his  lineman 
went  to  a  substation,  where  was  an  operator  who  controlled  the 
switchboard  connecting  and  disconnecting  wires.  They  found 
there  the   assistant   superintendent  of   the   lighting  department, 

JCee  second  paragraph  of  first  foot-note  of  Still  v.  San  Francisco 
&  N.  W.  Ry.  Co.  (Cal),  31  R.  R.  R.  680,  54  Am.  &  Eng.  R  Cas., 
N.  S.,  680;  fourth  foot-note  of  Indianapolis,  etc.,  Co.  v.  Kinney 
(Ind.),  31  R.  R.  R.  264,  54  Am.  &  Eng.  R  Cas.,  N.  S.,  264. 

§For  the  illustrations  in  this  series  showing  who  are  vice-princi- 
pals or  superior  servants,  see  second  paragraph  of  first  foot-note  of 
Chicago,  etc.,  Ry.  Co.  v.  Barker  (Ind.),  28  R.  R.  R.  228,  51  Am.  & 
Eng.  R.  Qas.,  N.  S.,  228;  first  foot-note  of  Chicago,  etc.,  Ry.  Co.  v. 
Rathneau  (III),  26  R.  R.  R.  202,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  202. 

36  R  R  R>-42 
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and  requested  that  the  feed  wire  might  be  killed  during  their 
operations;  that  is,  disconnected  from  the  current.  They  were 
informed  that  it  was  already  dead,  and  in  their  presence  the 
assistant  superintendent  directed  the  operator  of  the  switch- 
board, Waldmann,  not  to  turn  electric  current  into  that  feed 
wire  until  he  received  direct  word  from  the  decedent's  lineman. 
It  appeared  that  a  certain  other  employee,  Dietz,  having  cer- 
tain repairs  or  adjustments  to  make  in  the  substation,  had  pre- 
viously, the  same  day,  requested  Waldmann  to  disconnect  this 
feed  wire;  that  Dietz  finished  his  job  at  about  half  past  1  of 
the  same  day,  and  notified  Waldmann  of  that  fact,  remarking, 
"You  can  call  up  Commerce  street,  and  tell  him  to  put  the  cur- 
rent on  the  line  again."  Waldmann  did  so,  and  switched  into 
connection  said  feed  wire,  momentarily  forgetting  the  insu'uc- 
tion  to  keep  the  wire  dead  for  the  protection  of  the  line  crew  of 
which  deceased  was  one.  Deceased  at  that  moment,  two  or 
three  blocks  away,  had  hold  of  the  wire  with  his  bare  hands, 
and  was  instantly  killed.  At  the  close  of  the  plaintiff's  evidence 
a  judgment  of  nonsuit  was  entered,  from  which  the  plaintiff  ap- 
peals. 

Samuel  Wright  and  Houghton,  Neelen  &  Houghton,  for  ap- 
pellant. 

Clarke  M.  Rosccrants,  for  respondent. 

Dodge,  J.  (after  stating  the  facts  as  above).  This  case  pre- 
sents a  situation  not  unfamiliar,  but  of  rather  recent  develop- 
ment since  the  *  greatly  enlarged  use  of  electricity  transmitted 
over  wires  for  the  creation  of  light  and  power  at  various  and  re- 
mote places.  There,  as  we  know,  men  are  constantly  employed 
in  stringing,  connecting,  repairing,  and  rearranging  such  wires, 
sometimes  on  one  post  and  sometimes  on  another.  When  the 
wires  on  or  about  which  such  men  must  work  are  highly  charged 
with  electricity,  they  endanger  the  men.  The  place  of  work  be- 
comes in  some  degree  unsafe.  On  whom  rests  the  risk  from 
such  danger  if  it  is  unreasonable?  There  are  two  well-estab- 
lished rules  of  the  common  law  which  in  the  early  stages  of  in- 
dustry were  quite  distinct  and  unlikely  to  conflict.  We  have, 
first,  the  rule  that  the  employer  owes  the  duty  to  provide  a  rea- 
sonably safe  place  to  work  and  reasonably  safe  appliances  to 
work  with,  and  is  liable  for  the  proximate  consequences  to  the 
servant  from  omission  so  to  do.  On  the  other  hand,  we  hare 
the  rule  that  the  employee  assumes  the  ordinary  risks  of  the 
business  which  he  knows,  or,  as  an  ordinary  careful  and  intel- 
ligent man,  ought  to  anticipate;  among  those  risks  is  the  likeli- 
hood of  human  infirmity  in  his  fellow  workmen,  so  that  they 
may  be  careless.  Hence  the  concrete  rule  that  a  master  is  not 
liable  to  his  servant  for  negligence  of  a  fellow  servant  in  the 
common  employment.     As  the  size  of  industrial  enterprises  in- 
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creased,  complications  arose.  The  master  did  not  by  his  own 
hand  build  or  equip  the  place  for  his  employees,  nor  even  per- 
sonally supervise  the  doing  of  such  things,  but  hired  men  to  do 
them,  especially  so  in  case  of  corporations,  which  can  act  only 
through  some  employee  or  delegate.  The  question  at  once  pre- 
sented itself,  are  persons  so  employed  to  perform  the  master's 
duty  toward  other  employees  fellow  servants  of  the  latter  within 
the  rule  above  stated?  and,  broadly  stated,  the  answer  of  the 
courts  has  been  negative,  but  the  line  of  distinction  has  been 
most  difficult*  of  definement,  and  has  been  crowded  to  one  side 
or  the  other  of  individual  situations  by  different  courts,  and 
sometimes  by  the  same  court  without  very  clear  coherence  of 
reason.  The  layers  of  the  track  over  which  the  trainmen  are 
to  run  have  been  held  to  be  fellow  servants  in  the  common  en- 
terprise of  operating  the  railway,  instead  of  representatives  of 
the  master  in  performing  the  latter's  duty  to  provide  a  safe 
track  for  the  trainmen  to  perform  the  particular  work  of  run- 
ning their  train.  Cooper  v.  Railway,  23  Wis.  668.  The  same 
view  is  held  as  to  a  switchman  who  fails  to  keep  turned  a  switch, 
and  thereby  allows  a  train  to  run  upon  a  car  repairer  at  work 
on  the  switch.  Smith  v.  Railway  Co.,  91  Wis.  503,  65  N.  W. 
183.  Other  situations  located  upon  the  same  side  of  the  line 
are  Okonski  v.  Fuel  Co.,  114  Wis.  448,  90  N.  W.  429;  Williams 
V.  Northern  Wisconsin  Lumber  Co.,  124  Wis.  328,  102  N.  W. 
589;  Miller  v.  Centralia  Pulp  &  Water  Power  Co.,  134  Wis. 
316,  113  N.  W..954,  13  L.  R.  A.  (N.  S.)  742.  Some  cases  pre- 
senting the  antithetic  condition  where  the  negligent  employee 
was  held  not  to  be  a  fellow  servant  engaged  in  common  under- 
taking, but  the  representative  of  the  master  in  performing  or 
failing  to  perform  the  latter's  duty  to  the  plaintiff,  are  Cadden 
V.  American  Steel  Barge  Co.,  88  Wis.  409,  60  N.  W.  800 ;  Ein- 
gartner  v.  Illinois  Steel  Co.,  94  Wis.  70,  80,  68  N.  W.  664,  34 
L.  R.  A.  503,  59  Am.  St.  Rep.  859;  McMahon  v,  Ida  Mining 
Co.,  95  Wis.  308,  70  N.  W.  478,  60  Am.  St.  Rep.  117;  Jarnek 
V.  Manitowoc  Coal  &  Dock  Co.,  97  Wis.  537,  73  N.  W.  62;  Zent- 
ner  v,  Oshkosh  Gas  Light  Co.,  126  Wis.  196,  105  N.  W.  911; 
Smith  V.  Milwaukee  E.  Ry.  &  L.  Co.,  127  Wis.  253,  106  N.  W. 
829;  Rankel  v,  Buckstaff-Edwards  Co.,  138  Wis.  442,  120  N. 
W.  269,  20  L.  R.  A.  (N.  S.)  1180;  Halwas  v.  American  Granite 
Co.,  141  Wis.  137,  123  N.  W.  789.  It  is  undeniable  that  some 
of  these  decisions  and  many  others  in  other  jurisdictions  have 
extended  the  meaning  of  the  community  of  service  essential  to 
coemployeeship  vastly  beyond  the  original  conception  of  a  rela- 
tion which  gave  opportunity  for  mutual  acquaintance  and  watch- 
fulness between  fellow  servants  greater  than  exists  between 
master  and  servant.  We  now  confront  an  industry  relatively 
new,  at  least  in  present  development,  where  constantly  employees 
must  work  in  places  which  are  rendered  safe  or  unsafe  by  other 
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agents  or  employees  hired  to  do  the  determining  act  for  the 
very  purpose  of  creating  the  safety — employees  with  whom  the 
exposed  workmen  have  no  contact  or  community  save  that  both 
are  employed  to  carry  on  the  general  business  of  generating  and 
distributing  the  master's  merchandise,  as  are  traveling  salesmen 
and  the  janitor  or  elevator  operator  in  his  master's  store.  Rea- 
sons which  may  have  led  to  classing  as  fellow  servants  men  em- 
ployed in  conduct  of  railroads  may  fail  to  control  situations  in 
this  field,  though  apparently  closely  analogous.  One  distinction 
is  in  the  sudden  and  unavoidable  nature  of  the  peril -from  a  fail- 
ure to  take  the  proper  and  easy  precautions,  as  in  this  case.  A 
man  at  one  moment  is  handling  a  cold  and  harmless  wire  which 
it  is  the  duty  of  his  master  to  keep  so.  The  next  he  is  in  con- 
tact with  a  deadly  peril,  unforseeable  and  unescapable,  by  reason 
of  the  act  of  another  whom  his  master  has  employed  to  perform 
the  duty  resting  on  the  latter  to  make  and  keep  safe  the  place  of 
work.  We  think  reasons  to  hold  that  the  persons  so  employed 
are  agents  performing  a  nondelegable  duty  are  very  apparent. 
We  think,  too,  that  they  are  recognized  and  applied  in  such 
cases  as  Zentner  v.  Oshkosh,  supra,  and  Smith  v.  Mil.  E.  R. 
&  L.  Co.,  supra,  and  that  they  should  control  this  situation,  al- 
though no  very  clear  distinction  may  exist  in  principle  from 
Williams  v.  Northern  Wisconsin  Lumber  Co.,  supra,  and  Miller 
7'.  Ccntralia  Pulp  &  Water  Co.,  supra.  It  is  at  least  apparent 
that  this  court  has  not  yet  established  by  clear  precedent  how 
far  the  recognized  principles  of  co-employment  extend  in  their 
application  to  the  particular  situations  existing  in  this  industry. 
They  have,  we  think,  been  carried  in  some  industries  to  the 
full  extent  compatible  with  either  reason,  public  polio-',  or  hu- 
manity, but  such  precedents  should  not  lead  to  further  extension 
to  new  conditions,  even  though  a  pretty  close  analogy  appear. 
We  hold,  therefore,  that  a  distinct  and  independent  employee  to 
whom  is  delegated  the  duty  to  disconnect  and  make  safe  the 
wires  on  which  others  must  work  is  ordinarly  a  vice  principal, 
and  not  a  fellow  servant,  with  the  lineman  and  other  like  work- 
men. Whether  Waldmann  was  such  in  this  case  was  at  least 
susceptible  of  affirmative  answer  by  the  jury,  as  also  whether 
the  place  or  appliances  furnished  decedent  were  rendered  not 
reasonably  safe  by  failure  of  the  master's  duty  intrusted  to 
Waldmann.  It  was  error  therefore  to  enter  judgment  of  non- 
suit. 

Judgment  reversed  and  cause  remanded  for  new  trial. 
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Chesapeake  &  O.  Ry.  Co.  v,  Paris'  Adm'r. 

(Supreme  Court  of  Appeals  of  Virginia,  June  3,  1910.) 

[68  S.  E.  Rep.  398.] 

Carriers — Carriage  of  Passengers — Care  as  to  Persons  Accompany- 
ing Passenger.'*' — One  who,  according  to  a  custom,  goes  to  a  railway 
station  to  assist  a  passenger  in  entering  or  leaving  a  train,  is  an  invitee 
to  whom  the  carrier  owes  the  duty  of  ordinary  care  and,  if  he  en- 
ters the  train  and  his  purpose  is  known,  the  carrier  must  give  him  a 
reasonable  time  within  which  to  leave  the  train;  but  if  his  purpose  is 
not  known,  and  there  are  no  circumstances  to  put  the  carrier  upon 
notice,  the  carrier  is  not  bound  to  held  the  train  until  he  has  had  time 
to  alight,  nor  to  notify  him  before  the  train  starts. 

Appeal  and  Error — Review — Findings — Conflicting  Evidence. — 
A  verdict  upon  conflicting  evidence  cannot  be  disturbed  on  writ  of 
error,  if  there  is  sufficient  evidence  to  sustain  it. 

Carriers — Injury  to  Invitee  Alighting  from  Car — Negligence. — 
Where  a  person  accompanying  his  daughter  to  a  train  upon  which 
she  was  a  passenger,  though  the  carrier  negligently  started  the  train 
before  he  had  time  to  alight,  its  negligence  in  such  respect  had  ceased 
to  operate  when  he  attempted  to  alight  from  the  moving  train  of  his 
own  accord,  and  his  voluntary  act  in  doing  so  was  the  proximate 
cause  of  his  resultant  injury,  and  the  carrier  was  not  liable  therefor, 
though  the  brakeman  in  attempting  to  restrain  his  alighting  may  have 
unbalanced  him  and  thereby  contributed  to  his  injury. 

Negligence — ^Question  of  Law  and  Fact. — Negligence,  whether  con- 
tributory or  otherwise,  is  a  mixed  question  of  law  and  fact,  if  the  facts 
are  doubtful,  or  about  which  reasonable  men  may  differ;  their  deter- 
mination being  for  the  jury,  but,  if  undisputed,  the  question  being  for 
the  court. 

Buchanan  and  Whittle,  JJ.,  dissenting. 

Error  to  Circuit  Court,  Augusta  County. 

Action  liy  James  R.  Paris'  administrator  against  the  Chesa- 
peake &  Ohio  Railv^ay  Company.  Judgment  for  plaintiff,  and 
defendant  brings  error. 

Reversed. 

R.  L.  Parrish  and  /.  M.  Perry,  for  plaintiff  in  error, 
Charles  &  Duncan  Curry  and  Harry  St.  Geo,  Tucker,  for  de- 
fendant in  error. 

Keith,  P.  This  is  the  second  time  this  case  has  been  before 
this  court.  In  the  opinion  upon  the  former  writ  of  error,  the 
circumstances  under  which  the  death  of  the  plaintiff^s  decedent 

♦See  note  at  end  of  case. 
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occurred,  as  they  then  appeared  from  the  record,  are  stated, 
and  upon  the  case  then  made  it  was  held  that  the  verdict  of  the 
jury  against  the  railway  company  could  not  be  sustained,  and 
the  cause  was  remanded  for  a  new  trial.  See  107  Va.  408411, 
59  S.  E.  398.  Upon  the  next  trial  there  was  a  demurrer  to  the 
evidence  and  judgment  for  the  plaintiff  again.  To  that  judg- 
ment this  writ  of  error  was  awarded. 

The  duty  of  a  railway  company  to  a  person  who,  in  conformity 
to  a  custom  acquiesced  in  by  the  carrier,  goes  to  a  railway  sta- 
tion to  assist  a  passenger  in  entering  or  leaving  the  train,  is  de- 
clared. It  was  held  that  such  a  person  is  an  invitee  to  whom  the 
carrier  owes  the  duty  of  ordinary  care  to  see  that  he  is  not  in- 
jured, and  that,  if  he  enters  the  train  and  his  purpose  is  known, 
it  is  the  duty  of  the  carrier  to  give  him  a  reasonable  time  within 
which  to  leave  it ;  but  if  his  purpose  is  not  known,  and  there  are 
no  circumstances  to  put  the  carrier  upon  notice,  then  the  carrier 
is  not  bound  to  hold  the  train  till  he  has  had  time  to  alight,  or 
to  notify  him  before  the  train  starts. 

Upon  the  former  writ  it  was  not  shown  that  the  railway 
company  had  notice  that  the  deceased  was  merely  assisting  his 
daughter  on  the  train  when  he  entered  the  car.  The  want  of 
such  notice,  direct  or  circumstantial,  was  held  on  the  former 
writ  to  relieve  the  railway  company  from  the  charge  of  negK- 
gence  in  starting  its  train  before  the  plaintiff's  decedent  had 
gotten  off.  Upon  the  last  trial,  on  this  point  the  case  was  dif- 
ferent. Two  witnesses  testified  that  the  plaintiff's  decedent, 
when  he  entered  the  car,  inquired  of  a  brakeman  if  he  would 
have  time  to  take  his  daughter's  dress  suit  case  into  the  car, 
set  it  down,  and  get  off  before  the  train  started,  and  was  told 
that  he  would,  to  "go  ahead."  That  it  had  such  notice,  or  that 
there  was  any  such  inquiry  made,  is  denied  by  the  railway  com- 
pany, and  the  preponderance  of  evidence,  direct  and  circumstan- 
tial, is  in  favor  of  its  contention ;  but  on  a  demurrer  to  evidence 
the  testimony  of  the  two  witnesses  to  the  contrary  must  be  taken 
as  true.  The  evidence  of  the  plaintiff  tended  further  to  prove 
that  the  deceased,  when  he  assisted  his  daughter  upon  the  train, 
found  her  a  seat  about  the  middle  of  the  car,  placed  the  dress 
suit  case  on  the  seat  with  her,  told  her  goodbye,  and  started  to 
leave  the  .train,  but  was  delayed  in  getting  off  because  of  the 
crowded  condition  of  the  car  and  the  narrow  passage  through 
which  he  had  to  or  did  pass  in  making  his  way  to  the  platform 
of  the  car;  that  when  he  reached  the  platform  it  was  crowded, 
and  persons  were  still  getting  on  the  train  with  bundles ;  that  he 
asked  the  brakeman  not  to  start  the  train  until  he  could  get  off; 
that  he  was  diligent  in  his  effort  to  get  off ;  that  the  day  of  the 
accident  was  Saturday  before  Christmas,  which  came  on  Mon- 
day; that  the  train  was  a  local  train,  crowded  when  it  reached 
Staunton,  many  of  whose  passengers  were  getting  off;  that  a 
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large  crowd  there  boarded  the  train;  that  the  train's  usual  stop 
at  that  station  was  five  minutes;  that  it  only  stopped  the  usual 
time  that  day ;  that,  although  the  train  was  moving  slowly  when 
the  deceased  got  on  the  steps  to  alight,  he  could  have  done  so 
successfully  but  for  the  interference  of  a  brakeman,  who  grabbed 
him  and  then  let  him  go,  unbalancing  him,  and  thus  prevent- 
ing him  from  alighting  safely. 

Upon  all  material  points  the  evidence  of  the  railway  company 
is  directly  in  conflict  with  that  of  the  plaintiff,  and  upon  most  of 
them  preponderates.  While  upon  the  whole  evidence  the  jury, 
as  it  seems  to  us,  ought  to  have  found  a  verdict  for  the  defend- 
ant, yet,  as  the  evidence  was  conflicting,  the  verdict  of  the  jury 
cannot  be  interfered  with,  if  there  was  sufficient  evidence  to 
sustain  it. 

We  do  not  think  the  act  of  the  brakeman,  as  testified  to  by  the 
plaintiflF's  witnesses,  makes  out  a  case  of  negligence  against  the 
railway  company.  As  was  said  in  the  opinion  of  the  court  on 
the  former  writ  of  error,  it  was  the  brakeman's  duty  to  have  at- 
tempted to  protect  the  plaintiff's  intestate  from  damage  incident 
to  his  stepping  off  a  moving  train,  and,  if  perchance  disaster  at- 
tended his  efforts  in  that  regard,  the  master  cannot  be  held 
answerable  in  damages  for  the  fortuitous  result. 

The  case  made  by  the  evidence,  it  may  be  conceded,  shows  that 
the  railway  company  was  negligent  in  failing  to  give  Paris  a 
reasonable  time  within  which  to  leave  the  train.  The  fact  re- 
mains, however,  that  in  attempting  to  alight  from  a  moving  train 
he  was  the  author  of  his  own  wrong. 

Negligence,  whether  contributory  or  otherwise,  is  a  mixed 
question  of  law  and  fact.  If  the  facts  be  doubtful,  or  about 
which  reasonable  men  may  differ,  their  determination  becomes 
a  question  for  the  jury;  but,  where  the  facts  are  undisputed,  the 
law  applicable  to  them  is  a  question  for  the  court. 

The  decided  cases  with  reference  to  alighting  from  moving 
trains  are  almost  without  number.  Many  of  them  deal  with 
passengers  alighting  from  street  cars,  and  it  is  almost  univer- 
sally held  that  to  alight  from  a  slowing  moving  street  car  is  not 
negligence  per  se.  Where  a  passenger  is  invited  to  alight  by 
an  officer  of  the  train,  or  is  told  that  he  may  do  so  in  safety,  the 
cases  hold  that  circumstances  to  justify  his  action,  provided  the 
train  has  not  attained  such  a  speed  that  the  danger  would  be 
obvious;  If  he  is  induced  to  leap  from  the  train  by  a  well- 
founded  apprehension  of  peril  to  life  or  limb,  induced  by  occur- 
rences which  might  have  been  guarded  against  by  the  utmost 
care  of  the  carrier,  he  is  entitled  to  recover  for  any  injury  he 
may  have  sustained  thereby,  although  no  injury  would  have  oc- 
curred if  he  had  remained  quiet;  and  we  admit  that  there  are 
cases  which  have  held  the  carrier  responsible  where  there  was 
no  invitation  extended,  no  assurance  given,  and  no  peril  appre- 
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hended.     But  we  are  of  opinion  that  the  just  and  proper  rule 
of  decision  is  that  which  we  understand  to  prevail  in  this  state. 

In  Richmond  &  Danville  R.  Co.  v,  Morris,  31  Grat.  200,  it 
appears  that  it  was  night  when  the  train  arrived  at  the  station 
B. ;  that  Morris  had  fallen  asleep,  and  when  approaching  the 
station  the  conductor  awakened  him,  telling  him  that  they  were 
at  B.  The  train  went  a  short  distance  beyond  the  freighthouse 
and  reception  room  without  stopping,  and  when  the  engine 
reached  the  frog  on  the  west  side  of  the  freightliouse  and  re- 
ception room  it  stopped,  and  the  conductor,  seeing  Morris  still 
in  the  caboose  asleep,  again  aroused  him.  The  train  stopped 
about  a  minute,  and  Morris  could  then  have  gotten  off  whilst 
the  train  was  not  in  motion.  The  conductor  then  went  to  the 
other  end  of  the  car,  and,  looking  back,  saw  that  Morris  did  not 
get  up.  He  returned,  shook  Morris,  and  told  him  to  get  up  or 
get  off;  he  was  at  B.  Immediately  after  waking  Morris  the  last 
time,  the  conductor  went  out  at  the  end  of  the  caboose  with  his 
lantern  in  his  hand  and  stood  on  the  stationary  platform  about 
two  and  a  half  feet  from  the  platform  of  the  car.  The  train  com- 
menced backing,  and  Morris  got  up  and  walked  out  to  the  end  of 
the  car  and  jumped  off,  not  knowing,  as  he  said,  which  way  the 
car  was  going,  and  the  caboose  car  and  several  others  passed  over 
him,  injuring  him  severely.  The  point  where  Morris  jumped  off 
was  opposite  the  platform,  which  extended  35  steps  west  and  a 
much  greater  distance  east  of  the  pumphouse,  and  was  that  part 
of  the  platform  at  which  passengers  going  east  got  off,  and  was 
in  good  condition.  It  was  a  dark,  drizzly  night,  and  the  only 
lights  at  the  station  were  two  lanterns,  one  in  the  hands  of  the 
conductor  and  the  other  in  the  hands  of  a  servant  of  the  com- 
pany at  the  station.  Upon  these  facts  this  court  held  that:  "The 
company  was  guilty  of  culpable  negligence,  and  this  negligence 
was  the  proximate  cause  of  Morris*  injury;  that  the  conductor 
should  not  have  put  the  train  in  motion  until  Morris  could 
leave  the  car,  or,  if  put  in  motion,  he  should  have  cautioned  him 
not  to  attempt  to  get  off  until  the  train  was  stopped.  Instead  of 
this  he  told  him  to  get  off,  and  the  train  immediately  commenced 
backing.  The  company  was  also  in  fault  in  not  having  stationary 
lights  at  the  place,  and  this  made  it  all  the  more  incumbent  on 
the  conductor  to  exercise  more  than  usual  care  and  caution  in 
letting  off  passengers.  But  whilst  the  injury  sustained  by  M.  is 
directly  traceable  to  the  culpable  negligence  of  the  company, 
the  negligence  or  absence  of  ordinary  prudence  and  caution  on 
the  part  of  M.  contributed  to  his  injury;  and  he  is  not  entitled 
to  recover  of  the  company  damages  for  the  injury  he  sustained. 
One  who  by  his  negligence  has  brought  an  injury  upon  himself 
cannot  recover  damages  for  it.  Such  is  the  rule  of  the  civil  and 
common  law.    A  plaintiff  in  such  cases  is  entitled  to  no  relief." 

It  is  obvious,  we  think,  that  the  case  just  cited  was  a  far 
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Stronger  one  in  behalf  of  the  passenger  than  the  one  under  con- 
sideration. The  court  rightly  characterized  the  conduct  of  the 
conductor  as  culpable  negligence,  and  held  that  this  negligence 
was  the  proximate  cause  of  the  injury  to  Morris;  but  Morris  was 
in  a  place  of  safety,  and  in  attempting  to  alight  from  a  moving 
car  was  held  to  have  brought  the  injury  upon  himself,  and  was 
therefore  not  entitled  to  relief.  Judge  Burks,  who  delivered  the 
opinion  of  a  unanimous  court,  cites  the  case  of  Railroad  Co.  v, 
Aspell,  2Z  Pa.  147,  62  Am.  Dec.  323,  and  quotes  with  approval 
the  following  language  of  Chief  Justice  Black:  "It  has  been  a 
rule  of  law  from  lime  immemorial,  and  is  not  likely  to  be  changed 
in  all  time  to  come,  that  there  can  be  no  recovery  for  an  injury 
caused  by  the  mutual  fault  of  both  parties.  When  it  can  be 
shown  that  it  would  not  have  happened  except  for  the  culpable 
negligence  of  the  party  injured  concurring  with  that  of  the  other 
party,  no  action  can  be  maintained.  A  railroad  company  is  not 
liable  for  an  accident  which  the  passenger  might  have  prevented 
by  ordinary  attention  to  his  safety,  even  though  the  agents  in 
the  train  are  also  remiss  in  their  duty.  *  *  *  From  these  principles 
it  follows  very  clearly  that,  if  a  passenger  is  negligently  carried 
beyond  the  station  where  he  intended  to  stop  and  where  he  had  a 
right  to  be  let  off,  he  can  recover  compensation  for  the  inconven- 
ience, the  loss  of  time,  and  labor  of  traveling  back  because  these 
are  the  direct  consequences  of  the  wrong  done  to  him.  But  if 
he  is  fool-hardy  enough  to  jump  off  without  waiting  for  the  train 
to  stop,  he  does  it  at  his  own  risk,  because  this  is  gross  negli- 
gence, for  which  he  can  blame  nobody  but  himself.  If  there  be 
any  man  who  does  not  know  that  such  leaps  are  dangerous,  es- 
pecially when  taken  in  the  dark,  his  friends  should  see  that  he 
does  not  travel  on  a  railroad." 

Continuing,  Judge  Burks  says  further:  "It  is  to  be  borne  in 
mind,  however,  that  if  a  passenger  is  induced  to  leap  from  the 
carriage,  whether  by  coach  or  railway,  by  a  well-founded  appre- 
hension of  peril  to  life  or  limb,  induced  by  occurrences  which 
might  have  been  guarded  against  by  the  utmost  care  of  the  car- 
riers, he  is  entitled  to  recover  for  any  injury  he  may  sustain 
thereby,  although  no  injury  would  have  occurred  if  he  had  re- 
mained quiet." 

In  Jammison  v,  Chesapeake,  etc.,  R.  Co.,  92  Va.  327,  23  S. 
E.  758,  53  Am.  St.  Rep.  813,  it  was  held  that,  if  a  passenger 
train  fails  to  stop  at  a  station  to  which  a  passenger  has  pur- 
chased a  ticket,  it  is  the  duty  of  the  passenger  to  retain  his 
seat  until  he  arrives  at  the  next  station  at  which  the  train  stops ; 
and,  if  he  feels  aggrieved,  to  institute  his  action  against  the 
company  for  any  loss  or  injury  he  may  have  sustained  by  reason 
of  the  failure  to  stop  the  train  at  the  proper  station.  But  if 
he  fails  to  do  this,  and,  in  passing  from  one  coach  to  another 
in  search  of  the  coductor  to  get  him  to  stop  the  train,  he  is 
thrown  from  the  train  and  injured,  his  negligence  is  the  proxi- 
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mate  cause  of  the  injury,  and  he  cannot  recover  damages  of  the 
company  therefor. 

The  person  injured  in  this  case  was  upon  the  train  where 
he  had  the  right  to  be  as  an  invitee.  He  was  in  a  place  of 
safety.  Had  he  elected  to  remain  upon  the  train,  his  right  of  ac- 
tion was  complete  for  whatever  inconvenience  he  had  suffered, 
or  might  suffer,  as  the  direct  consequence  of  the  railroad  com- 
pany's negligence.  But  when  he  undertook  to  alight  from  the 
train,  the  negligence  of  the  railroad  company  had  ceased  to 
operate,  and  it  was  the  voluntary  act  of  Paris  which  became  the 
proximate  cause  of  his  injury. 

As  was  said  by  this  court  in  C.  &  O.  Ry.  Co.  v.  Wills,  IH  Va. 
— y  68  S.  E.  395:  "The  direct  and  efficient  cause  of  the  injun- 
for  which  this  suit  was  brought  was  the  alighting  from  the 
train  while  in  motion.  In  that  act  the  railroad  company  had  no 
part." 

If  it  were  conceded  that  Paris  was  not  guilty  of  negligence  in 
alighting  from  the  train,  we  do  not  perceive  that  his  case  would 
be  strengthened,  for  his  act  of  alighting  was  the  proximate 
cause  of  the  injury.  In  order  to  recover,  he  must  show  negli- 
gence upon  the  part  of  the  railroad  company  as  the  proximate 
cause  of  the  injury  for  which  he  sues.  He  cannot  recover 
merely  because  he  was  not  guilty  of  a  negligent  act ;  and  in  this 
case  the  negligence  of  the  railroad  company  had  ceased  to  oper- 
ate— was  exhausted — and  his  alighting  from  the  train,  whether 
under  conditions  that  convict  him  of  negligence  or  not,  is  imma- 
terial. If  the  act  of  the  railroad  was  a  mere  condition  and  not 
the  proximate  and  efficient  cause  of  the  injury,  and  if  Pans 
in  alighting  from  the  train,  under  the  circumstances  disclosed  in 
this  record,  was  free  from  fault  and  guilty  of  no  negligence, 
then  the  occurrence  must  be  classed  as  an  accident  for  which 
there  can  be  no  recovery. 

It  has  often  been  held  that  the  act  of  a  responsible  agent,  in- 
tervening between  the  negligence  of  the  railway  company  and 
the  injury  sued  for,  relieves  the  railway  company  of  responsi- 
biHty.  If  the  intervening  act  of  a  third  person  has  that  effect, 
how  much  more  where  the  person  injured  was  himself  the  au- 
thor of  his  own  wrong. 

But  it  is  said  that  if  this  view  prevail,  and  a  person  injured 
while  leaving  a  moving  train  under  circumstances  similar  to 
those  under  consideration  is  denied  the  right  to  recover  for  such 
injury,  and  is  left  to  compensation  for  damages  for  the  incon- 
venience, loss  of  time,  and  the  labor  of  traveling  back,  which 
are  the  direct  consequences  of  the  act  of  the  railroad  company, 
the  recovery  in  many  instances  would  not  adequately  redress 
the  wrong  suffered.  To  this  we  reply  that  experience  does  not 
warrant  the  apprehension  that  courts  and  juries  to  do  full  jus- 
tice to  the  citizen  in  such  controversies;  and  that,  even  if  this 
were  not  so,  the  difficulty  or  the  inability  to  obtain  full  corapen- 
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sation  for  an  admitted  wrong  cannot  be  made  the  basis  for  a 
recovery  against  a  railroad  company  in  excess  of  just  compensa- 
tion for  the  injury  which  its  negligence  had  occasioned,  measured 
by  the  ascertained  and  established  rules  of  law  in  such  cases. 

There  is  another  view,  which  we  think  is  not  without  merit. 
Where  an  injury  is  inflicted  by  a  negligent  act,  it  is  the  duty 
of  the  party  injured  by  reasonable  care  to  diminish  the  con- 
sequences of  the  wrong  he  has  suffered,  in  the  interest  of  the 
wrongdoer.  This  is  not  merely  good  law  but  good  morals,  and 
flows  from  that  rule  which  has  the  highest  possible  sanction, 
that  we  should  do  unto  others  as  we  would  have  others  do  unto  us. 

Where  a  passenger  has  been  wrongfully  carried  beyond  his 
station,  or  has  not  been  given  a  reasonable  time  to  leave  a  train, 
this  principle  requires  him  to  submit  for  the  time  to  the  situation, 
secure  in  his  right  ultimately  to  recover  for  the  inconvenience 
he  may  suffer,  but  forbids  him  to  step  from  a  moving  train, 
thereby  inperiling  his  life  and  limb,  and  then  turn  around  and 
ingraft  the  consequences  of  his  own  rash  act  upon  the  antecedent 
negligence  of  the  railroad  and  recover  for  both. 

For  a  full  discussion  of  the  doctrine  of  remote  and  proximate 
cause,  we  refer  to  C.  &  O.  Ry.  Co.  v.  Wills,  supra,  and  the  au- 
thorities there  cited.  As  was  said  in  that  case,  there  is  no  evi- 
dence that  any  agent  of  the  company  directed,  advised,  encour- 
aged, or  even  had  knowledge  of  the  intention  of  plaintiff's 
intestate  to  alight  from  the  train,  except  the  brakeman,  whose 
conduct  was  held  not  to  fix  negligence  upon  the  railroad  com- 
pany. There  was  in  this  case,  as  in  that,  the  intervening  act 
of  a  responsible  agent,  that  agent  being  the  plaintiff's  intestate 
himself;  and,  while  the  railroad  company  was  guilty  of  negli- 
gence in  not  giving  a  sufficient  time  for  Paris  to  alight  from  the 
train,  it  cannot  be  said  that  the  injury  for  which  he  sues  was 
the  natural  and  continuous  sequence,  unbroken  by  any  new  and 
independent  cause,  of  that  negligent  act. 

For  these  reasons  we  are  of  opinion  that  the  judgment  of  the 
circuit  court  should  be  reversed,  and  this  court  will  proceed  to 
enter  such  judgment  as  the  circuit  ought  to  have  rendered. 

Reversed. 

NOTE 

PERSONS    ACCOMPANYING    OR    MEETING    PASSENGERS^ 
DUTIES  AND   LIABILITIES  OP  CARRIER 
WITH   RESPECT   TO. 

1.  Not  Entitled  to  Degree  of  Care  Due  Passengers,  668. 

2.  Not  Trespassers,  668. 

3.  Licensees,  669. 

4.  Degree  of  Care,  673. 

5.  Station  Premises,  Carrier's    Duty  with  Respect  to  Safety  of,  674. 

6.  Present    Merely   for   Purpose   of   Meeting   or   Taking   Leave   of 

Arriving  or   Departing  Passengers,   676. 
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a.  General  Rule,  675. 

b.  Contrary  View,  676. 

c  Custom  to  Permit,  Effect  of,  677. 

7.  May   Enter  Car,  677. 

8.  Carrier  Not  Required  to  Ascertain  Purpose  for   Boarding  Train, 

677. 

9.  Not    Required    to    Hold    Train    unless    Chargeable    with    Notice 

of  Person's  Intention   to  Alight,   678. 

10.  Notice  as  to  Starting  of  Train,  Duty  to  Give,  679. 

11.  When  Chargeable  with  Notice  of  Intention  in  Boarding  Train,  6S0. 

12.  Notice    of    Intention    in     Boarding    Train,    Sufficiency   of— Illus- 

trations,  680. 

a.  Not  Sufficient  Notice,  681. 

b.  Notice  Sufficient,  681. 

13.  Contributory    Negligence — Illustrations,    682. 

a.  Guilty    of,    682. 

b.  Not    Guilty    of,    684. 

1.    NOT  ENTITLED  TO  DEGREE  OF  CARE  DUE  PAS- 
SENGERS. 

Persons  upon  a  carrier's  station  premises  or  in  its  vehicles  for 
the  purpose  of  assisting  departing  or  arriving  passengers,  or  to 
take  leave  of  or  greet  passengers,  cannot  be  considered  passengers 
themselves,  nor  are  they  entitled  to  as  high  a  degree  of  care  as 
a  passenger.  Fortune  v.  Southern  Ry.  Co.  (N.  Car.),  34  R.  R  R- 
237,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  237,  64  S.  E.  759;  Missouri, 
etc.,  Ry.  Co.  v.  Hibbitts,  49  Tex.  Civ.  App.  419.  109  S.  W.  228; 
Chesapeake  &  O.  Ry.  Co.  v.  Paris'  Adm'r  (Va.),  26  R.  R.  R.  626,  49 
Am.   &   Eng.   R.   Cas.,  N.   S.,  626,   59   S.   E.  398. 

Boarding  Train  to  Assist  Woman  and  Children. — In  Missouri,  etc., 
Ry.  Co.  V,  Hibbitts,  49  Tex.  Civ.  App.  419,  109  S.  W.  228,  it  \s 
held  that  though  a  person  boarding  a  train  to  assist  a  woman  and 
her  children  to  board  it  and  procure  seats  for  them  is  not  en- 
titled to  that  high  degree  of  care  that  the  •  railroad  owes  to  a 
passenger,  the  railroad  company  must  exercise'  ordinary  care  for 
his  safety. 

Father  Assisting  Invalid  Daughter  on  Car  Was  a  Passenger.— 
But  in  Evansville,  etc.,  R.  Co.  v.  Athon,  6  Ind.  App.  295,  33  N- 
E.  469,  it  is  held  that  where  a  father  assisted  his  invalid  daughter 
on  the  cars  at  a  station,  with  the  agreement  with  the  carrier  that 
the  cars  would  stop  long  enough  to  allow  him  to  place  his  daughter 
thereon,  and  to  alight  therefrom  in  safety,  the  relation  of  carrier 
and  passenger  existed  between  the  father  and  the  railroad,  while 
he  was  assisting  his  daughter  on  the  train,  and  departing  there- 
from. 

2.    NOT  TRESPASSERS. 
But   such   persons   are   not  trespassers   while   in   the   carrier's  ve- 
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hides  or  upon  its  station  premises  for  such  purposes.  Fortune  v. 
Southern  Ry.  Co.  (N.  Car.),  34  R.  R.  R.  237,  57  Am.  &  Eng.  R. 
Cas.,  N.  S.,  237,  64  S.  E.  759;  Morrow  v.  Atlanta,  etc.,  Ry.  Co.  (N. 
Car.),  10  R.  R.  R.  290,  33  Am.  &  Eng.  R.  Cas.,  N.  S.,  290,  46  S. 
E.  12;  Whitley  v.  Southern  Ry.  Co.  (N.  Car.),  12  Am.  &  Eng.  R.  Cas., 
N.  S.,  210;  Gulf,  etc.,  Ry.  Co.  v.  Williams,  21  Tex.  Civ.  App.  469,  51 
S.  W.  653;  Huchinson  v.  Texas  Cent.  R.  Co.  (Tex.  Civ.  App.),  11& 
S.  W.  1123;  Chesapeake  &  O.  Ry.  Co.  v.  Paris'  Adm'r  (Va.),  26  R. 
R.   R.  626,   49  Am.   &   Eng.   R.   Cas.,   N.   S.,   626,   59   S.    E.   398. 

Boarding  Train — Assistance  Not  Furnished  by  Carrier. — A  person 
going  on  the  train  for  the  purpose  of  assisting  a  passenger  to 
board  it,  when  such  assistance  was  needed  and  was  not  furnished 
by  the  carrier,  was  not  a  trespasser.  So  held  in  Morrow  v.  Atlanta, 
etc.,  Ry.  Co.  (N.  Car.),  10  R.  R.  R.  290,  33  Am.  &  Eng.  R. 
Cas.,  N.  S.,  290,  46  S.  E.  12. 

Father  Assisting  Daughter  and  Small  Children  to  Board  Train — 
Conductor  Notified  of  His  Intention. — Plaintiff's  daughter  was  ac- 
companied by  small  children,  and  plaintiff  had  told  defendant's  con- 
ductor that  he  intended  to  assist  her  to  board  the  train.  It  was 
held  that  plaintiff  was  not  a  trespasser  and  was  entitled  to  pro- 
tection from  defendant.  So  held  in  Whitley  v.  Southern  Ry.  Co. 
(N.  Car.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  210. 

At  Depot  to  Meet  Wife — Occasion  to  Seek  Retired  Place — Dark- 
ness— Fall  in  Hole. — In  McKone  v.  iVlichigan  Cent.  R.  Co.,  51  Mich. 
601,  17  N.  W.  74,  it  appeared  that  plaintiff  went  to  defendant's 
depot  to  meet  his  wife,  who  was  expected  to  arrive  en  one  of  de- 
fendant's trains;  and  having  occasion  to  seek  a  retired  spot,  no 
special  resort  being  provided,  stepped  off  the  walk,  in  the  dark- 
ness, upon  a  portion  of  the  depot  grounds,  and  fell  into  a  hole. 
It  was  held  that  he  was  a  customer  of  the  railroad,  and  not  a 
trespasser,  and  that  he  could  maintain  an  action  against  the  com- 
pany for  an  injury  sustained  by  him  from  the  fall. 

3.    LICENSEES. 

And,  according  to  the  almost  undisputed  doctrine,  they  are  to  be 
regarded  as  licensees,  in  the  carrier's  vehicles  or  upon  its  prem- 
ises by  the  carrier's  implied  invitation. 

Arkansas. — Arkansas  &  L.  Ry.  Co.  v.  Sain  (Ark.),  32  R.  R.  R. 
579,  58  Am.  &  Eng.  R.  Cas.,  N.  S.,  579,  119  S.  W.  659;  Little  Rock,, 
etc.,  Ry.  Co.  V.  Lawton,  55  Ark.  428,  18  S.  W.  543;  St.  Louis,  etc., 
R.  Co.  V.  Tomlinson,  69  Ark.  489,  64  S.  W.  347. 

Georgia. — Atlantic  &  Birmingham  Ry.  Co.  v.  Owens,  123  Ga.  393, 
51  S.  E.  344;  Mason,  etc.,  R.  Co.  v.  Moore  (Ga.),  15  Am.  &  Eng. 
R.  Cas.,  N.  S.,  842. 

Louisiana. — Sullivan  v.  Vicksburg,  etc.,  R.  Co.,  39  La.  Ann.  800, 
2  So.  586. 

Michigan. — McKone  v.  Michigan  Cent.  R.  Co.,  51  Mich.  601,  IT 
N.  W.  74. 
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North  Carolinau— Fortune  v.  Southern  Ry.  Co.  (N.  Car.),  34  R. 
R.   R.  237,  67  Am.   &  Eng.   R.   Cas.,   N.   S..  237,   64  S.   E.  759. 

South  Carolma.— Johnson  v.  Southern  Ry.  Co.,  58  S.  Car.  203,  31 
S.  E.  212. 

Texas.— Hutchinson  v.  Texas  Cent.  R.  Co.  (Tex.  Civ.  App.),  118 
S.  W.  1123;  International,  etc.,  R.  Co.  v.  Satterwhitc,  1»  Tex.  Cvt. 
App.  170,  47  S.  W.  41,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  214. 

Virginia,— Chesapeake  &  O.  Ry.  Co.  v.  Fortune  (Va.),  27  R.  R.  R. 
255,  50  Am.  &  Eng.  R.  Cas.,  N.  S.,  255,  59  S.  E.  1095;  Chesapeake 
&  O.  Ry.  Co.  V.  Paris'  AdmV  (Va.),  26  R.  R.  R.  626,  49  Am.  &  Eng. 
R.    Cas.,   N.   S.,   626,   59    S.    E.   398. 

England— Watkins  v.  Great  Western  R.  Co.,  46  L.  J.  C.  P. 
(Eng.),  817. 

Those  who  go  upon  cars  at  railway  station  for  the  purpose  of 
meeting  and  assisting  the  incoming  or  outgoing  passengers  in  such 
"friendly  offices  as  may  be  reasonably  necessary  for  their  con- 
venience, comfort,  and  safety"  are  upon  the  premises  by  the  com- 
pany's implied  invitation,  and  are  not  trespassers,  and  to  them  the 
company  owes  the  duty  of  exercising  reasonable  care.  So  held 
in  Arkansas  &  L.  Ry.  Co.  v.  Sain  (Ark.),  32  R.  R.  R.  579,  55  Am. 
&  Eng.   R.   Cas.,   N.   S.,  579,   119  S.   W.   659. 

Invited  to  Same  Extent  as  Passenger. — In  Watkins  v.  Great  West- 
ern R.  Co.,  46  L.  J.  C.  P.  (Eng.),  817,  Denman,  J.,  said:  "I  regard 
the  passenger's  friend  so  permitted  to  go  along  ♦  *  *  as  not 
being  in  the  nature  of  a  person  barely  licensed  to  be  there,  but 
as  being  invited  to  the  same  extent  as  the  passenger  he  accom- 
panies, and  who  is  there  on  lawful  business  in  which  the  passenger 
and  the  company  have  both  an  interest." 

Rationale  of  Doctrine. — In  Little  Rock,  etc.,  Ry.  Co.  v.  Lawton, 
55  Ark.  428,  18  S.  W.  543,  it  is  said  in  the  opinion:  "It  is  a  matter 
of  common  knowledge  that,  in  the  usual  conduct  of  the  passenger 
business,  it  often  becomes  necessary  for  those  not  passengers  to 
go  upon  the  cars  to  assist  incoming  as  well  as  outgoing  passengers, 
and  that  a  practice  has  grown  up  in  response  to  this  necessity.  While 
it  perhaps  arose  out  of  a  consideration  for  the  security  and  convenience 
of  the  traveler,  it  has  proven  beneficial  to  carriers,  and  now  pre- 
vails in  this  state  and  extensively  elsewhere,  and  is  treated  as  an 
incident  to  the  business  in  the  conduct  of  the  public  and  the  ac- 
quiescence of  carriers.  It  cannot  be  doubted  that  it  has  increased 
travel  and  the  earnings  of  carriers;  and  if  it  should  be  abrogated, 
many  persons  would  be  compelled  to'  forego  journeys,  to  the  detri- 
ment of  the  carrier  and  their  own  inconvenience.  We  conclude 
that  such  attendant  performs  a  service  in  the  common  interest  of 
carrier  and  passenger,  and  that  his  entry  is  upon  an  implied  invitation 
which   entitles   him   to   demand   ordinary  care   of  the   carrier." 

Accompanying  Wife  and  Children — ^Premature  Starting  of  Train.— 
Where  plaintiff  went  to  defendant's  station  to  accompany  his  wife 
and   children    who   intended   to   become    passengers    on    defendant's 
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train,  and  plaintiff  was  injured  by  the  premature  starting  of  the  train 
while  he  was  endeavoring  to  place  his  wife's  baggage  aboard,  plaintiff 
was  on  defendant's  premises  by  its  implied  invitation,  and  defend- 
ant was  therefore  bound  to  exercise  ordinary  care  for  his  safety. 
So  held  in  Chesapeake  &  O.  Ry.  Co.  v.  Fortune  (Va.),  27  R.  R.  R.  255, 
50  Am.   &  Eng.   R.   Cas.,  N.   S.,  255,  59   S.   E.   1095. 

Woman  and  Little  Girl  Assisted  by  Stranger — Failure  of  Carrier 
to  Object — Sudden  Jolt. — In  Macon,  etc.,  R.  Co.  z/.  Moore  (Ga.), 
15  Am.  &  Eng,  R.  Cas.,  N.  S.,  842,  it  is  held  that  where  a  lady, 
accompanied  by  a  little  girl  and  encumbered  with  hand  baggage 
and  parcels,  which  she  cannot,  unaided,  place  promptly  and  safely 
upon  the  train,  and  has,  consequently,  to  procure  the  aid  of  another 
in  carrying  her  baggage  aboard,*  such  other  person  has  a  right  on 
the  train  for  such  purpose,  especially  when  the  agent  of  the  carrier 
sees  the  situation  of  the  passenger,  offers  no  assistance  himself,  and 
does  not  object  to  such  assistant  of  the  lady  going  upon  the  train. 
In  such  a  case  the  fact  that  the  sudden  jolting  or  jerking  of  the 
train  on  starting  throws  the  mtin  so  accompanying  the  lady,  with 
a  valise,  against  her,  and  causes  him  to  thus  knock  her  upon  the 
seat,  whereby  she  is  injured,  without  fault  upon  the  side  of  either, 
does  not  relieve   the  company  from  liability. 

At  Depot  to  Meet  Arriving  Passenger  for  Business  Consultation 
— Negligence  in  Unloading  Gravel  Train — Struck  by  Released  Cable. 
— If  a  person  is  upon  depot  premises,  in  pursuance  of  the  purpose 
of  meeting  for  business  consultation  a  person  who  he  has  reason 
to  believe  was  to  take  a  train  there  as  a  passenger,  the  railroad 
owed  him  the  duty  of  ordinary  care  in  conducting  the  unloadmg 
of  a  gravel  train  standing  upon  a  track  which  formed  a  curve  adjacent 
to  its  depot  grounds.  In  this  case  it  appeared  that  the  unloading  was 
done  by  means  of  a  plow  at  one  end  of  the  train,  propelled  by  a 
locomotive  at  the  other,  connected  by  a  steel  cable  which  was 
kept  over  the  cars  by  means  of  pulleys  and  stay  ropes  fastened  to 
the  sides  of  the  cars  on  the  outer  line  of  the  circle;  and  that 
while  in  operation,  one  of  the  stay  ropes  broke,  releasing  the 
cable,  which  struck  plaintiff,  who  was  standing  near  the  depot. 
So  held  in  Klugherz  z/.  Chicago,  etc.,  R.  Co.,  90  Minn.  17,  95  N. 
W.  586. 

Person  Intending  to  Become  Passenger  if  Appointment  with  Pas- 
senger Is  Met. — A  railroad  owes  the  duty  of  having  its  station 
premises  in  a  safe  condition  for  the  use  of  one  who,  having  an 
appointment  with  a  passenger,  enters  such  premises,  intending,  in 
case  the  appointment  be  met,  to  become  a  passenger  himself.  So 
held  in  Texas,  etc.,  Ry.  Co.  v.  Best,  66  Tex.  116,  18  S.  W.  224. 

At  Depot  to  Continue  Negotiation  with  Arriving  Passenger. — A 
person  went  to  a  depot  to  meet  an  incoming  passenger  with  whom 
he  had  an  engagement  to  meet  for  the  purpose  of  continuing  a 
business  negotiation  between  them.  It  was  held  that  the  railroad 
was  liable  to  such  person  for  injuries  received  by  him  because  of 
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the  negligence  of  the  company  in  permitting  its  station  platfcrm 
to  become  in  a  dangerous  condition,  on  account  of  which  he  fell 
and  was  injured.  Atchison,  etc.,  Ry.  Co.  v.  Cogswell  (Okl),  99 
Pac.  923. 

Husband  Assisting  Wife  to  Board  Train — Assault  by  Person  in 
Station— Carrier  Not  Liable. — But  where  a  husband  went  to  defend- 
ant's station  with  his  wife  to  assist  her  in  boarding  defendant's 
train,  but  without  any  intention  of  becoming  a  passenger,  he  was 
only  entitled  to  the  rights  of  a  licensee,  and  was  not  entitled  to 
recover  against  the  company  for  any  assault  or  indignity  sustained 
by  him  at  the  hands  of  a  disorderly  person  permitted  to  remain 
in  the  station.  So  held  in  Houston,  etc.,  Co.  v.  Phillio  (Tex.),  5 
R.   R.   R.   277,  28   .^m.   &   Eng.   R.   Cas.,   N.   S.,  277,  69  S.  W.  994. 

Wife  at  Station  after  Closing  Time  to  Find  Husband— Darkness 
— Hole  in  Platform. — And  in  Sullivan  v.  Minneapolis,  etc..  Ry.  Co., 
90  Minn.  90,  97  N.  W.  114,  it  appeared  that  plaintiff  visited  the  station 
hrrse  of  defendant  railroad  during  the  evening  for  the  purpose  of 
finding  her  husband,  who,  she  supposed,  had  gone  there  to 
transact  business  with  the  company.  It  was  after  the  regular 
evening  passenger  train  had  arrived  and  departed,  the  depot  was  closed 
to  the  public,  and  the  lights  in  the  office  and  on  the  platform  had  been 
turned  out,  and  the  agent  had  departed.  The  premises  were  dark, 
and  in  going  along  the  platform  towards  the  office  plaintiff  step- 
ped into  a  hole  and  was  injured.  It  was  held  that  conceding  that 
defendant  was  guilty  of  negligence  in  not  exercising  ordinary  care 
as  to  the  condition  of  the  platform,  plaintiff  could  not  recover,  for 
the  reason  that  under  the  circumstances  defendant  owed  her  no 
duty,  and  she  went  upon  the  station  premises  at  her  peril- 
Persons  Accompanying  Man  on  Freight  Train  in  Charge  of  Stock. 
— And  the  rule  that  it  is  the  duty  of  a  railroad  company  to  have 
its  station  platform  reasonably  safe  for  persons  accompanying  an 
intending  passenger  who  is  about  to  take  a  train  in  the  course  of 
regular  passenger  traffic,  does  not  extend  to  the  case  of  persons 
accompanying  one  who  is  about  to  leave  in  a  freight  car  in  charge 
of  live  stock,  although  he  has  been  allowed  to  load  such  stock 
into  the  car  at  the  freight  platform  on  one  side  of  the  station, 
instead  of  at  the  stock-yard  as  was  customary,  from  which  place  the 
car  was  to  be  taken  in  the  night  by  a  freight  train  which  did  not 
usually  stop  at  that  station  and  was  not  allowed  to  carry  passengers 
and  for  which  the  station  was  never  kept  open,  and  although  he 
and  his  friends  had  been  allowed  by  the  agent  to  occupy  the 
waiting  room.  So  held  in  Dowd  v.  Chicago,  etc.,  R.  Co.,  84  Wis. 
105,  54  N.  W.  24. 

Passenger  Transporting  Baggage  of  One  Not  a  Passenger— Latter 
on  Train  to  Assist  with  His  Baggage — Collision  between  Locomotive 
and  Car. — So  in  Andrews  v.  Ft.  Worth,  etc.,  Co.  (Tex.  Civ.  App.)» 
25  S.  W.  1040,  where  the  complaint  alleged  that  plaintiff  procured 
P.,   about  to  become   a   passenger   on   plaintiffs   train»  to  transport 
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his  baggage;  that  it  was  defendant's  custom  to  permit  persons  to 
assist  passengers  with  their  baggage  into  its  trains;  and  that  plain- 
tiff assisted  P.  to  enter  defendant's  train  with  plaintiff's  baggage; 
and,  while  leaving  the  car,  was  injured  by  the  careless  and  wantqji 
conduct  of  defendant  in  causing  the  locomotive  to  run  into  the 
car.  It  was  held  that  the  complaint  was  demurrable,  since  plaintiff 
was  a  trespasser  on  the  train,  and  defendant  was  bound  to  abstain 
from  injuring  him   only  after  becoming  aware   of  his   danger. 

School  Boy  at  Station  Merely  to  See  Delegates  to  School  Ex- 
hibition.— And  where  a  boy  of  11  years  of  age  went  to  a  railroad 
station  to  meet  the  delegates  to  a  school  exhibition,  the  delegates  being 
older  than  he,  and  not  in  his  class,  his  purpose  being,  as  he  testi- 
fied, "to  see  whoever  came,"  and  after  he  went  upon  the  platform 
of  a  car  he  was  injured  by  the  sudden  backing  of  the  train,  he 
was  at  most  a  naked  licensee.  So  held  in  Arkansas  &  L.  Ry.  Co. 
V.  Sain  (Ark.),  32  R.  R.  R.  579,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  579, 
119  S.   W.   659. 

On  Station  Platform  as  Mere  Spectator. — And  in  Burbank  v.  Illi- 
nois Cent.  R.  Co.,  42  La.  Am.  1156,  8  So.  580,  it  is  held  that  a 
person  who  goes  to  a  railroad  station  house  and  on  its  platform, 
not  for  the  purpose  of  any  business,  or  to  meet  expected  friends, 
or  to  see  friends  depart,  but  as  a  mere  spectator  for  his  own  pleas- 
ure and  convenience,  is  there  at  his  own  risk  and  peril,  and  dannot 
recover  for  personal  injuries  received  in  consequence  of  a  de- 
fective  platform. 

4.    DEGREE  OF  CARE. 

And  such  person  is  entitled  to  ordinary  care  from  the  carrier 
until  he  has  had  a  reasonable  time  to  accomplish  his  purpose  and 
depart   from   the   carrier's   premises. 

Arkansas. — Arkansas  &  L.  Ry.  Co.  v.  Sain  (Ark.),  32  R.  R.  R. 
579,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  579,  119  S.  W.  659;  Little  Rock, 
etc.,  Ry.  Co.  v.  Lawton,  55  Ark.  428,  18  S.  W.  543;  St.  Louis,  etc., 
R.  Co.  V.   Tomlinson,  69   Ark.   489,   64   S.   W.   347. 

Colorado. — Denver,  etc.,  •R.  Co.  v.  Spencer  (Colo.),  18  Am.  & 
Eng.   R.   Cas.,   N.   S.,   236. 

Georgia. — Atlantic  &  Birmingham  Ry.  Co.  v.  Owens,  123  Ga.  393, 
51  S.  E.  344. 

Indiana.--Louisville  &  N.  R.  Co.  v.  Crunk,  119  Ind.  542,  21  N. 
E.  31;  New  York,  etc.,  R.  Co.  v.  Mushrush,  11  Ind.  App.  192,  37 
N.  E.  954,  38   N.  E.  871. 

Missouri. — Doss  v.  Missouri,  etc.,  R.  Co., -59  Mo.  27,  8  Am.  Ry. 
Rep.  462. 

New  York. — Dunne  v.  New  York,  etc.,  R.  Co.  (N.  Y.  App.  Div.), 
91  N.  Y.   Supp.   145. 

North  Carolina.— Fortune  v.  Southern  Ry.  Co.  (N.  Car.),  34  R. 
R.  R.  237,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  237,  64  S.  E.  759;  Whitley 
V.  Southern  Ry.  Co.  (N.  Car.),  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  210. 

36  R  R  R— 43 
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Oklahoma.— Atchinson,  etc.,  Ry.   Co.  v.  Cogswell   (OkL),  M  Pac. 
023. 

Tennessee.— Cherokee  Packet  Co.  v.  Hilson,  95  Tenn.  1,  31  S. 
W.  737. 

'  Texaa.— Gulf,  etc.,  Ry.  Co.  v,  Williams,  21  Tex.  Civ.  App.  469.  51 
S.  W.  653;  Huchingson  v.  Texas  Cent.  R.  Co.  (Tex.  Civ.  App.),  118 
S.  W.  1123;  Missouri,  etc.,  Ry.  Co.  v,  Hibbitts,  49  Tex.  Civ.  App. 
419,   109  S.  W.  228. 

Virginia.— Chesapeake  &  O.  Ry.  Co.  v.  Paris*  AdrnV  (Va.),  26 
R.  R.  R.  626,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  626,  59  S.  E.  398. 

Where  a  railroad  permits  one  accompanying  a  passenger  to  cater 
its  car,  it  owes  him  ordinary  care  until  he  leaves  it.  So  held  in 
Dunne  v.  New  York,  etc.,  R.  Co.  (N.  Y.  App.  Div.),  91  N.  Y.  Supp. 
145. 

A  railroad  is  liable  for  the  death  of  a  person,  while  he  is  at  the 
station  for  the  purpose  of  meeting  his  daughter,  a  passenger,  ex- 
pected to  arrive  upon  one  of  its  trains,  where  the  death  is  caused 
by  the  negligence  of  its  employees,  without  contributory  negli- 
gence. So  held  in  Denver,  etc.,  R.  Co.  v,  Spencer  (Colo.),  18  Am. 
&  Eng.  R.  Cas.,  N.  S.,  236. 

Escorting  Friend  to  Car— Killed  on  Track  by  Backing  Engine- 
Speed— Lookout.— In  St.  Louis,  etc.,  R.  Co.  v.  Tomlinson,  69  Ark. 
489,  64  S.  W.  347,  it  appeared  that  deceased  escorted  a  friend  to 
his  car,  which  was  open  for  passengers,  and  on  his  return,  while 
crossing  an  intervening  track,  was  killed  by  an  engine  which  was 
being  backed  at  a  high  rate  of  speed,  without  sufficient  lookout  and 
without  warning.  It  was  held  that,  whether  deceased  was  on  the 
track  as  a  mere  licensee  or  by  implied  invitation  of  the  company, 
the  latter  was  guilty  of  actionable  negligence. 

5.   STATION  PREMISES.  CARRIER'S  DUTY  WITH  RESPECT 

TO  SAFETY  OF. 

To  a  person  on  its  station  premises  to  assist  or  greet  a  departing 
or  incoming  passenger,  the  carrier  owes  the  duty  to  exercise  reason- 
able care  to  keep  them  in  a  safe  condition,  and  is  liable  in  damages 
for  injuries  sustained  by  him  by  reason  of  its  failure  to  do  so. 
Gillis  V.  Pennsylvania  R.  Co.,  59  Ga.  129;  New  York,  etc.,  R.  Co. 
V,  Mushrush,  11  Ind.  App.  192,  37  N.  E-  954,  38  N.  E.  871;  Atchin- 
son, etc.,  Ry.  Co.  v.  Cogswell  (OkL),  99  Pac.  923;  Gulf,  etc.,  Ry. 
Co.  V.  Williams,  21  Tex.  Civ.  App.  469,  51  S.  W.  653;  Hamilton 
V.  Texas  &  Pac.  Ry.  Co.,  64  Tex.  215;  Texas,  etc.,  Ry.  Co.  r.  Best 
66  Tex.  116,  18  S.  W.  224;  Chesapeake  &  O.  Ry.  Co.  v,  Paris'  .^drn'r 
(Va.),  26  R.  R.  R.  626,  49  Am.  &  Eng.  R.  Cas.,  N.  S..  626,  59  S. 
E.  398. 

A  person  accompanying  passengers  to  assist  them  in  entering  a 
train  has  at  least  a  tacit  invitation  from  the  carrier,  and  the  carrier 
must  exercise  at  least  ordinary  care  to  avoid  injuring  them  by  de- 
fective stational  facilities  of  approaches  thereto.     So  held  in  Chesa- 
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peake  &  O.  Ry.  Co.  z/.  Paris'  AdmV  (Va.),  26  R.  R.  R.  626,  49  Am. 
&  Eng.  R.  Cas.,  N.  S.,  626,  59  S.  E.  398. 

It  is  the  duty  of  the  railroad  to  keep  its  station  premises  in  a 
safe  condition  for  the  use  of  a  friend  of  its  passenger,  assisting 
him  in  entering  or  leaving  its  cars.  So  held  in  Texas,  etc.,  Ry.  Co. 
V,   Best,  66  Tex.   116,  18   S.   W.   224. 

In  Hamilton  v,  Texas  &  Pac.  Ry.  Co.,  64  Tex.  251,  it  is  held  that 
a  railroad  must  provide  and  maintain  safe  approaches  to  its  stations 
and  safe  station  platforms,  and  is  liable  for  injuries  occasioned  by 
its  negligence  in  this  respect  to  those  who  are  on  its  station 
premises  for  the  purpose  of  welcoming  or  bidding  farewtll  to 
passengers. 

Construction  and  Lighting  of  Station  Platform. — A  railroad  com- 
pany owes  to  one  going  to  a  station  at  night  to  meet  a  relative  ar- 
riving by  train  the  duty  of  ordinary  care  with  respect  to  the  construc- 
tion of  and  lighting  the  station  platform.  So  held  in  Gulf,  etc.,  Ry. 
Co.  V.  Williams,  21  Tex.  Civ.  App.  469,  51  S.  W.  653. 

Strength  of  Station  Platform. — A  railroad  company  is  bound,  for 
the  safety  of  those  who  come  upon  its  station  platform  to  meet  or  part 
with  passengers,  to  have  the  platform  strong  enough  to  bear  all  who 
can  stand  upon  it.  So  held  in  Gillis  v.  Pennsylvania  R.  Co.,  59  Pa. 
129. 

6.  PRESENT    MERELY    FOR    PURPOSE    OF    MEETING    OR 
TAKING  LEAVE  OF  ARRIVING  OR  DEPART- 
ING PASSENGERS. 

a.  General  Rule. 

And,  according  to  the  greater  weight  of  authority,  the  fact  that  a 
person  accompanies  or  meets  a  passenger  merely  for  the  purpose  of 
greeting  an  arrivmg  passenger  or  to  take  leave  of  a  departing  passenger, 
and  not  to  render  assistance,  does  not  deprive  him,  in  any  degree, 
of  the  protection  of  the  preceding  rule.  New  York,  etc.,  R.  Co.  v, 
Mushrush,  11  Ind.  App.  192,  37  N.  E.  954,  38  N.  E.  871;  Atchinson, 
etc,  R.  Co.  V.  Johns,  36  Kan.  769,  14  Pac.  237;  Doss  v.  Missouri, 
etc.,  R.  Co.,  59  Mo.  27,  8  Am.  Ry.  Rep.  462;  Cherokee  Packet  Co. 
V.  Hilson,  95  Tenn.  1,  31  S.  W.  737. 

A  railroad  company  is  liable  for  injuries  caused  by  the  want  of 
ordinary  care,  where  the  person  injured  by  reason  thereof  was  at  a 
train  to  meet  with,  or  part  from,  a  passenger,  although  not  himself  a 
passenger.  So  held  in  Doss  v.  Missouri,  etc.,  R.  Co.,  59  Mo.  27,  8 
Am.  Ry.  Rep.  462. 

A  railroad,  as  a  common  carrier  of  passengers,  is  liable  for  negli- 
gent injuries  to  persons  who  visit  its  stations  or  landings  to  meet 
friends  expected  to  arrive  on  trains  or  boats  or  to  see  friends  depart 
on  trains  or  boats.  So  held  in  Cherokee  Packet  Co.  v.  Hilson,  95 
Tenn.  l,  31  S.  W.  737. 

Stations  and  Platforms  in  Safe  Condition. — It  is  the  duty  of  a  rail- 
road company  to  keep  its  stations  and  station  platforms  in  a  reason- 
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ably  safe  condition,  and  to  have  them  reasonably  well  lighted,  for 
the  safety  of  those  who  are  there  to  meet  friends  arriving  as  passen- 
gers on  trains  or  to  see  friends  or  guests  depart  on  trains.  So  held 
in  New  York,  etc.,  R.  Co.  v.  Mushrush,  11  Ind.  App.  192,  37  N.  E-  954, 
38  X.  E.  871. 

Injured  by  Negligence  in  Handling  Baggage. — In  Atlantic  &  Bir- 
mingham Ry.  Co.  V.  Owens,  123  Ga.  393,  51  S.  E.  344,  it  is  held  that  a 
railroad  owes  to  one  who  comes  to  its  passenger  station  to  receive  a 
friend  or  guest  upon  arrival  ordinary  care  for  his  safety  while  at  the 
station,  and  is  liable  for  an  injury  resulting  fom  the  negligence  of  an 
emplcfyee  in  handling  baggage. 

Compared  with  Person  at  Station  to  Transact  Business  with  Comr 
pany's  Agent.— In  Atlantic  &  Birmingham  Ry.  Co.  r.  Owens,  123  Ga. 
393,  51  S.  E.  344,  it  is  said  in  the  opinion:  "The  company  owes  to  one  who 
goes  to  its  station  for  the  purpose  of  meeting  an  incoming  passenger 
the  same  duty,  in  regard  to  the  station  and  the  conduct  of  its  em- 
ployees thereat,  as  it  does  to  any  person  going  there  for  the  purpose 
of  tran^^acting  business  with  an  agent  of  the  company." 

At  Station  to  Bid  Farewell  to  Husband. — Plaintiff  when  accom- 
panying her  husband  to  a  train  upon  which  he  was  to  depart,  wa$  on 
the  carrier's  premises  by  its  implied  invitation,  and  the  carrier  was 
bound  to  exercise  ordinary  care  for  her  safety.  So  held  in  Fortune  v. 
Southern  Ry.  Co.  (N.  Car.),  34  R.  R.  R.  237,  57  Am.  &  Eng.  R.  Cas., 
N.    S.,    237,    64    S.    E.    759. 

b.  Contrary  View. 

But  there  are  decisions  to  the  contrary,  holding  that  a  person  upon 
cars  or  station  premises  merely  to  meet  or  greet  acquaintances  or  re- 
lations arriving  or  departing  as  passengers,  and  not  to  render  assist- 
ance to  passengers,  are  bare  licensees,  and  not  to  be  deemed  as  hold- 
ing an  implied  invitation  from  the  carrier.  Arkansas  &  L.  Ry.  Co.  r. 
Sain  (Ark.),  32  R.  R.  R.  579,  55  Am.  &  Eng.  R.  Cas.,  N.  S-,  579,  119  S. 
W.  659;  Illinois  Cent.  R.  Co.  v.  Wall,  53  III.  App.  588;  Galveston,  etc., 
Ry.  Co.  V.  Matzdorf  (Tex.),  31  R.  R.  R.  95,  54  Am.  &  Eng.  R.  Cas.,  N. 
S.,  90,  112  S.  W.  1036. 

Where  a  person  is  on  the  station  platform  of  a  railroad  company 
merely  as  a  spectator,  waiting  the  arrival  of  a  friend  upon  an  incom- 
ing train,  the  company  will  be  liable  for  injuries  sustained  by  him 
through  gross  negligence  or  recklessness  of  its  employees.  So  held 
in   Illinois   Cent.   R.   Co.  v.   Wall,   53   111.   App.   588. 

At  Depot  Merely  to  Say  Good-By  to  Acquaintance. — In  Galveston, 
etc.,  Ry.  Co.  v,  Matzdorf  (Tex.),  31  R.  R.  R.  95,  54  Am.  &  Eng.  R- 
Cas.,  N.  S.,  96,  112  S.  W.  1036,  it  is  held  that  a  person  who  goes  to  a 
depot  merely  as  an  acquaintance  of  and  to  say  good-by  to  a  departing 
passenger,  and  not  as  an  attendant  of  or  to  assist  her,  is  not  there  on 
an  implied  invitation  of  the  carrier,  but  as  a  mere  licensee,  to  whom 
it  owes  no  duty  to  keep  the  waiting  room  and  its  approaches  in  a  safe 
condition. 
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Merely  to  Meet  and  Greet  Friends  or  Relations. — One  who  goes 
upon  the  premises  of  a  railway  company,  or  upon  its  cars,  out  of  mere 
curiosity,  or  for  the  pleasure  of  simply  meeting  and  greeting  friends 
or  relations,  or  of  seeing  strangers,  but  with  no  idea  or  purpose  of 
rendering  any  assistance  to  incoming  or  outgoing  passengers,  is  not 
there  upon  an  invitation  of  the  company.  So  held  in  Arkansas  &  L. 
Ry.  Co.  V.  Sain  (Ark.),  32  R.  R.  R.  579,  55  Am.  &  Eng.  R.  Cas.,  N.  S., 
579.  119  S.  W.  659. 

One  Returning  to  Car,  without  Necessity,  after  Escorting  Passen- 
ger to  It. — One  who,  after  escorting  a  passenger  to  his  car,  returns  to 
it  without  necessity  and  merely  for  his  *own  pleasure,  is  a  bare  licen- 
see, and  cannot  be  said  to  have  returned  upon  an  implied  invitation 
of  the  carrier,  which  owes  him  no  duty  save  to  do  him  no  wanton  in- 
jury and  to  comply  with  the  statutory  requirements  as  to  keeping  a 
lookout.  So  held  in  St.  Louis,  etc.,  R.  Co.  v.  Tomlinson,  69  Ark.  489, 
64  S.  W.  347. 

c.  Custom  to  Permit,  Effect  of. 

And  it  has  been  held  that  a  custom  on  the  part  of  a  railway  com- 
pany, however  long  continued,  to  permit  people  to  go  upon  its  cars 
merely  for  the  purpose  of  meeting  or  seeing  incoming  passengers, 
but  not  for  the  purpose  of  rendering  them  any  assistance,  does  not 
constitute  them  anything  more  than  naked  licensees.  Arkansas  &  L. 
Ry.  Co.  V.  Sain  (Ark.),  32  R.  R.  R.  579,  55  Am.  &  Eng.  R.  Cas.,  N.  S., 
579,  119  S.  W.  659. 

7.    MAY  ENTER  CAR. 

A  person  accompanying  or  assisting  a  passenger  has  the  right,  as  a 
general  rule,  not  only  to  board  the  train,  but  also  to  enter  the  pas- 
senger's car.  Macon,  etc.,  R.  Co.  v.  Moore  (Ga.),  15  Am.  &  Eng.  R. 
Cas.,  N.  S.,  842;  St.  Louis,  etc.,  Ry.  Co.  v.  Cunningham,  48  Tex.  Civ. 
App.  1,  106. S  W.  407;  Chesapeake  &  O.  Ry.  Co.  v.  Paris'  Adm'r  (Va.), 
26  R.  R.  R.  626,  49  Am.  &  Eng.  R.  Cas.,  N.  S-,  626,  5§  S.  E.  398. 

In  St.  Louis,  etc.,  Ry.  Co.  v.  Cunningham,  48  Tex.  Civ.  App.  1,  106 
S.  W.  407,  it  is  held  that  where  a  railroad  makes  no  provision  for  as- 
sisting passengers  to  seats  when  necessary,  a  person  accompanying  a 
passenger  needing  such  assistance  may  enter  the  car  for  the  purpose 
of  rendering  it,  and  may  rely  upon  the  information  furnished  by  the 
brakeman  stationed  at  the  car  steps  to  assist  passengers  to  get  on  and 
off  the  car  as  to  length  of  time  the  train  will  remain  at  the  station. 

8.    CARRIER    NOT    REQUIRED   TO    ASCERTAIN    PURPOSE 

FOR    BOARDI^IG    TRAIN. 

It  is  not  the  duty  of  the  carrier  to  inquire  of  persons  boarding  its 
trains  to  assist  or  take  leave  of  passengers  in  regard  to  their  inten- 
tions, and  it  has  the  right  to  presume  that  they  are  passengers  until 
actually  or  constructively  notified  to  the  contrary.  Seaboard  A.  L. 
Ry.  Co.  V,  Bradley  (Ga.),  24  R.  R.  R.  83,  47  Am.  &  Eng.  R.  Cas.,  N. 
S.,  183,  54  S.  E.  69. 
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9.  NOT    REQUIRED    TO    HOLD    TRAIN    UNLESS   CHARGE- 
ABLE WITH  NOTICE  OF  PERSON'S  INTENTION  TO 

ALIGHT. 

And  where  a  person  boards  a  train  and  enters  a  car  for  the  purpose 
of  assisting  a  passenger  to  a  seat,  or  merely  to  bid  him  farewell,  the 
carrier  is  under  no  obligation  to  hold  the  train  beyond  the  usual  time, 
in  order  to  give  such  person  an  opportunity  to  alight,  unless  it  has 
actual  or  constructive  notice  of  his  intention  to  disembark. 

Georgia.— Seaboard  A.  L.  Ry.  Co.  v.  Bradley  (Ga.),  24  R.  R.  R. 
183,  47  Am.  &  Eng.  R.  Cas.,  N.  S.,  183,  54  S.  E.  69. 

Illinois. — Keokuk  Packet  Co.  v.  Henry,  50  111.  App.  264. 

Indiana. — Louisville  &  N.  R.  Co.  v.  Espenscheid,  17  Ind.  App.  558, 
47  N.  E.  186. 

Kentucky.— Berry  v.  Louisville  &  N.  R.  Co.  (Ky.),  20  Am.  &  Eng. 
R.  Cas.,  N.  S.,  401,  60  S.  W.  699;  Cole's  Adm'r  v.  Chesapeake  4  0. 
Ry.  Co.  (Ky.),  31  R.  R.  R.  453,  54  Am.  &  Eng.  R.  Cas.,  N.  S..  453,  113 
S.  W.  822;  Louisville  &  N.  R.  Co.  v,  Wilson  (Ky.),  22  R.  R.  R-  830, 
45  Am.  &  Eng.  R.  Cas.,  N.  S.,  830,  100  S.  W.  290. 

Missouri. — Yarnell  v.  Kansas  City,  etc.,  Ry.  Co.,  113  Mo.  570,  21 
S.   W.   1. 

New  York.— Dunne  v.  New  York,  etc.,  R.  Co.  (N.  Y.  App.  Div.), 
91  N.  Y.  Supp.   145. 

Texas.— Dillingham  v.  Pierce  (Tex.  Civ.  App.),  31  S.  W.  203; 
Oxsher  v.  Houston,  etc.,  Ry.  Co.,  29  Tex.  Civ.  App.  420,  67  S.  VV. 
550;  Texas  &  P.  Ry.  Co.  v.  McGilvary  (Tex.  Civ.  App.).  29  S-  W.  67. 

Virginia.— Chesapeake  &  O.  Ry.  Co.  v.  Paris'  Adm'r  (Va.),  26 
R.   R.   R.  626,  49  Am.   &  Eng.   R.   Cas.,  N.  S..  626,  59  S.  E.  398. 

A  carrier  is  not  liable  for  the  death  of  one  who  falls  from  a 
moving  train  after  accompanying  a  passenger  into  a  car,  in  the 
absence  of  evidence  that  its  servants  had  actual  or  constructive 
notice  that  deceased  intended  to  leave  the  train  and  did  not  intend 
to  take  passage  thereon.  So  held  in  Cole's  Adm'r  v.  Chesapeake  & 
O.  Ry.  Co.  (Ky.),  31  R.  R.  R.  453.  54  Am.  &  Eng.  R.  Cas.,  N.  S., 
453,    113    S.    W.    822. 

Must  Notify  Carrier  as  /to  Intention. — A  person  who  boards  a 
train  merely  to  assist  a  passenger  to  a  seat  must  give  notice  of 
his  intention  to  get  off,  to  hold  the  railroad  liable  for  not  giving 
him  time  therefor;  the  train  having  stopped  the  usual  and  a  reason- 
able time  for  passengers  to  get  off  and  on.  So  held  in  Dillingham  v. 
Pierce  (Tex.  Civ.  App.),  31  S.  W.  203. 

Must  Request  Trainman  to  Stop  Train,— In  Texas  &  P.  Ry.  Ca 
V.  McGilvary  (Tex.  Civ.  App.),  29  S.  W.  67,  it  is  held  that  where 
a  person  boards  a  train  to  assist  a  friend  thereon,  intending  to 
get  off  as  soon  as  his  friend  is  seated,  but  the  company  has  no 
notice  of  his  intention,  and  he  is  injured  in  an  attempt  to  alight 
from  the  train  while  it  is  moving,  the  railroad  is  not  liable,  where 
the  train  stopped  the  usual  time,  and  plaintiff,  before  attempting 
to  alight,  did  not  request  the  trainman  to  stop  the  train. 
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Attempting  to  Alight  from  Moviiig  Train. — Where  plaintiff  went 
into  a  car  for  the  purpose  of  seating  his  wife  and  children,  the 
carrier,  having  neither  actual  nor  constructive  notice  that  he  in- 
tended to  get  off  before  the  train  started,  did  not  owe  him  any 
duty  to  give  him  notice  before  starting  the  train,  or  to  hold  it  be- 
yond schedule  time  for  departure;  and  it  is,  therefore,  not  liable 
for  an  injury  to  plaintiff  resulting  from  his  act  in  attempting  to 
alight  after  the  train  was  in  motion.  So  held  in  Berry  v.  Louis- 
ville &  N.  R.  Co.  (Ky.),  20  Am.  &  Eng.  R.  Cas.,  N.  S.,  401,  60  S. 
W.   699. 

Duty  to  Have  Employee  at  Foot  of  Car  Steps  to  Hold  Train. — 
In  Dunne  v.  New  York,  etc.,  R.  Co.  (N.  Y.  App.  Div.),  91  N.  Y. 
Supp.  145,  it  is  held  that  a  railroad  company  is  not  negligent,  as 
a  matter  of  law,  in  failing  to  have  an  employee  stationed  at  the 
foot  of  car  steps  to  hold  a  train  until  a  person  who  has  accom- 
panied a  passenger  into  the  car  leaves  it,  when  such  person  only 
signifies  his  intention  of  leaving  by  his  act  of  alighting. 

10.    NOTICE  AS  TO  STARTING  OF  TRAIN,  DUTY  TO  GIVE. 

And,  of  course,  there  exists  no  duty  to  notify  such  a  person  of 
the  intention  to  start  the  train,  where  the  carrier  is  not  chargeable 
with  notice  that  he  is  not  a  passenger  and  intends  to  alight  be- 
fore the  train  starts.  Coleman  v,  Georgia  R.  &  B.  Co.,  84  Ga.  1; 
Louisville  &  N.  R.  Co.  v.  Espenscheid,  17  Ind.  App.  558,  47  N.  E- 
186;  Berry  v,  Louisville  &  N.  R.  Co.  (Ky.),  20  Am.  &  Eng.  R. 
Cas.,  N.  S.,  401,  60  S.  W.  699;  Chesapeake  &  O.  Ry.  Co.  v,  Paris' 
Adm'r  (Va.),  26  R.  R.  R.  626,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  626, 
59  S.  E.  398. 

Though  a  person  assisting  a  passenger  in  boarding  a  train  has 
a  right  to  enter  the  train  in  conformity  with  a  practice  acquiesced 
in  by  the  carrier,  he  should  inform  those  in  charge  of  his  purpose; 
and,  where  they  have  no  actual  or  constructive  notice  that  he 
intends  to  disembark,  they  are  not  bound  to  hold*  the  train,  nor  to 
notify  him  before  it  starts.  So  held  in  Chesapeake  &  O.  Ry.  Co. 
V,  Paris'  Adm'r  (Va.),  26  R.  R.  R.  626,  49  Am.  &  Eng.  R.  Cas., 
N.  S.,  626,  59  S.   E.  398. 

One  who  gets  upon  a  fast  mail  train  during  one  of  its  fixed 
stops  at  a  station,  where  these  stops  are  too  short  for  him  to 
transact  his  business  and  get  off,  has  no  right  to  notice,  by  signal 
or  otherwise,  to  alight  before  the  train  resumes  its  journey;  it 
not  appearing  that  the  conductor  or  other  proper  agent  of  the 
carrier  knew  that  he  had  come  aboard,  nor  that  there  was  any 
usage  or  custom  to  give  notice  or  make  signals  for  the  benefit 
of  such  visitors.  So  held  in  Coleman  v.  Georgia  R.  &  B.  Co.,  84 
Ga.  1,  10  S.  E.  498. 

Most  Give  Usual  Notice. — Where  plaintiff  had  in  charge  a  lady 
and  her  infant  son,  for  the  purpose  of  assisting  them  to  board 
defendant's  train  as  passengers,  it  was  held  that  he  was  entitled  to 
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have  sufficient  time  tc  escort  h^r  to  a  seat  in  a  car  and  then  to 
leave  the  train  in  safety.  *  And  if  the  time  of  stopping  was  too 
short,  or  if  the  agent  of  the  road  failed  to  give  the  usual  notice 
of  the  starting  of  the  train,  there  was  not  an  exercise  of  such 
ordinary  care  as  the  company  was  bound  to  employ  in  order  to 
escape  liability.  So  held  in  Doss  v.  Missouri,  etc.,  R.  Co.,  59  Mo. 
27,   8   Am.    Ry.   Rep.   462. 

11.    WHEN   CHARGEABLE  WITH    NOTICE   OF'iXTEXTION 

IN   BOARDING  TRAIN. 

But  if  the  carrier  was  chargeable  with  notice  of  the  person's 
intention  in  boarding  the  train  and  entering  a  car,  the  train  must 
be  held  a  reasonable  time  to  give  him  an  opportunity  to  accomplish 
his  rightful  purpose  and  alight.  Southern  Ry.  Co.  v.  Patterson 
(Ala.),  21  R.  R.  R.  283,  44  Am.  &  Eng.  R.  Cas.,  N.  S.,  283,  41  So. 
©64;  Cooper  v.  Atlantic  C  L.  R.  Co.,  78  S,  Car.  562,  59 'S.  E.  704; 
Johnson  v.  Southern  Ry.  Co.,  53  S-  Car.  203,  31  S.  E.  212;  Inter- 
national, etc.,  R.  Co.  V.  Satterwhite,  19  Tex,  Civ.  App.  170,  47  S. 
W.  41,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  214;  Missouri,  etc.,  Ry.  Co. 
V.  Miller,  15  Tex.  Civ.  App.  428,  39  S.  W.  583;  St.  Louis,  etc.,  Ry- 
Co.  V.  Cunningham,  48  Tex.  Civ.  App.  1,  106  S.  W.  407. 

If  a  railroad  company,  in  anyway,  has  notice  that  one  entering 
its  passenger  car  did  so  for  the  purpose  of  assisting  a  passenger 
to  board  and  procure  a  seat,  it  owes  him  the  duty  of  giving  him 
sufficient  time  to  disembark.  So  held  in  Cooper  v.  Atlantic  C  L.  R- 
Co.,  78   S.   Car.  562,  59   S.   E.   704. 

In  Johnson  v.  Southern  R.  Co.,  53  S.  Car.  203,  31  S.  E.  212,  it  is 
held  that  when  a  passenger,  in  feeble  health,  or  encumbered  with 
baggage  or  other  impediment,  is  not  assisted  by  the  railroad's 
servants  in  boarding  a  train,  any  person  may  assist  her,  and  the 
company  is  bound  to  give  such  person  sufficient  time  to  leave  the 
train,  if  its  servants  have  notice  of  her  purpose  of  entry. 

In  Southern  Ry.  Co.  v.  Patterson  (Ala.),  21  R.  R.  R.  283,  44  Am- 
&  Eng.  R.  Cas.,  N.  S.,  283,  41  So.  964,  it  is  held  that  where  one 
boards  a  train  solely  for  the  purpose  of  assisting  an  old  lady, 
nearly  blind,  at  her  request,  to  take  passage  on  it,  and  before  doing 
so  approached  the  conductor  and  told  him  of  her  condition  and 
need  of  assistance,  and  been  requested  by  him  to  render  such 
assistance,  so  that  the  conductor  was  bound  to  know  of  his  intention 
to  alight  before  the  train  started,  it  is  the  duty  of  the  conductor 
to  give  him  a  reasonable  time  to  alight  before  starting  the  train; 
and  not  having  done  so,  and  such  person  has  in  consequence  been 
injured  in  alighting,  without  any  contributory  negligence,  after  the 
starting  of  the  train,  the  carrier  is  liable  therefor. 

Duty  Affected  by  Length  of  Stop.— But  in  Dunne  r.  New  York, 
etc.,  R.  Co.  (N.  Y.  App.  Div.),  91  N.  Y.  Supp.  145,  it  is  held  that 
there  is  no  obligation   upon  a  railroad  to  hold  a  train  until  every 
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person   not   a   passenger   leaves   the   same,   irrespective    of   the    time 
of  the  stop  made  at  the  station. 

12.     NOTICE   OF   INTENTION   IN   BOARDING   TRAIN,   SUF- 
FICIENCY  OF— ILLUSTRATIONS. 

a.    Not  Sufficient  Notice. 

Person  Seen  Walking  in  Aisle  and  Approaching  Car  Platform. — 
In  Dunne  v.  New  York,  etc.,  R.  Co.  (N.  Y.  App.  Div.),  91  N.  Y. 
Supp.  145,  it  is  held  that  the  fact  that  trainmen  saw  a  person  who 
accompanied  a  passenger  into  a  car  walking  in  its  aisle,  and  com- 
ing out  on  the  platform,  did  not  require  them  to  delay  giving  the 
signal  for  the  train  to  start. 

Descending  Car  Steps. — The  mere  fact  that  one  who  had  accom- 
panied 'a  passenger  into  a  car  descended  onto  its  steps  was  not 
sufficient  to  render  the  conduct  of  the  trainmen  in  sjtarting  the  train 
negligence.  So  held  in  Dunne  v.  New  York,  etc.,  R.  Co.  (N.  Y. 
App.  Div.),  91   N.  Y.   Supp.  145. 

Boarding  Train  with  Grandchildren. — Where  a  train  stopped  its 
usual  length  of  time  at  a  station,  during  which  plaintiff,  with  baggage 
in  her  hand  and  without  explaining  her  purpose,  got  on  the  train 
to  assist  her  grandchildren,  who  were  with  her  and  were  to  be 
passengers,  there  was  no  notice  to  the  trainmen  that  she  did  not 
intend  to  remain  on  the  train.  So  held  in  Louisville  &  N.  R.  Co. 
V.  Wilson  (Ky.),  22  R.  R.  R.  830,  45  Am.  &  Eng.  R.  Cas.,  N.  S^ 
830.  100  S.  W.  290. 

Woman  with  Two  SmaU  Children— Only  Half-Fare  Ticket  Pur- 
chased.— In  Louisville  &  N.  R.  Co.  v.  Wilson  (Ky.),  22  R.  R.  R.  830,45 
Am.  &  Eng.  R.  Cas.,  N.  S.,  830,  100  S.  W.  290,  it  is  held  that 
where  a  woman  accompanying  two  small  children  purchased  a 
half-fare  ticket,  and  the  agent  asked  if  it  was  for  a  particular  small 
child;  the  other  being  evidently  too  small  to  pay  fare,  and  she 
answered  that  it  was,  that  she  was  sending  the  children  to  their 
mother,  these  facts>  with  the  further  fact  that  no  ticket  was 
bought  for  herself,  were  not  sufficient  to  charge  the  ticket  agent 
with  notice  that  she  was  going  aboard  only  to  assist  the  children. 

b.    Notice   Sufficient. 

Invited  by  Brakeman  to  Enter  Car  with  Wife. — Where  plaintiff 
accompanying  his  wife,  who  was  a  passenger,  was  assured  by  the 
brakeman  at  the  car  steps  that  the  train  would  not  start  for  th«*ee 
or  four  minutes,  and  was  invited  to  enter  the  car  with  his  wife, 
it  was  the  carrier's  duty  to  hold  the  train  for  a  time  reasonably 
sufficient  to  enable  him  to  enter  the  car,  procure  a  seat  for  his  wife 
and  alignt  in  safety.  So  held  in  St.  Louis,  etc.,  Ry.  Co.  v,  Cunnmg- 
ham,  48  Tex.   Civ.   App.   1,   106   S.   W.   407. 

Notifsring  Porter  and  Brakeman  of  Intention — Conductor  Acting 
upon   Their    Statement   in    Starting   Train. — Where    one    entering    a 
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car  to  assist  a  passenger  states  to  a  porter  and  brakeman  in  at- 
tendance that  he  desires  to  get  off,  and  the  conductor,  in  starting 
the  train,  acts  upon  the  statement  of  such  porter  and  brakeman 
that  it  is  "all  right,"  the  railroad  is  as  much  chargeable  with  the 
notice  given  that  such  person  desired  to  leave  the  train  as  if  it  had 
been  given  to  the  conductor  directly.  So  held  in  Missouri,  etc.,  Ry. 
Co.  V.  Miller,  15  Tex.  Civ.  App.  428,  39  S.  W.  583. 

Seen  by  Conductor  to  Escort  Woman  into  Car  after  Leaving  One 
on  Station  Platform. — In  International,  etc.,  R.  Co.  v.  Satterwhite, 
19  Tex.  Civ.  App.  170,  47  S.  W.  41,  12  Am.  &  Eng.  R.  Cas.,  N.  S., 
214,  it  appeared  that  it  was  customery  for  male  relations  of  female 
passengers  to  escort  the  latter  into  defendant's  cars;  and  that  plain- 
tiff, at  four  o'clock  in  the  morning,  was  seen  by  the  conductor  and 
brakeman  to  escort  a  lady  into  the  car,  after  leaving  another  lady, 
by  whom  he  was  accompanied,  on  the  station  platform.  It  was 
held  that  such  evidence  tended  to  show  that  defendant's  servants 
knew  that  plaintiff  boarded  the  car  merely  as  an  escort 

Facts  for  Jury. — If  the  conductor  of  a  train  stands  near  enou^^h 
to  see  a  husband  assist  a  wife  to  board  a  train,  who  is  not  offered 
help  by  the  railroad  officers,  and  to  hear  a  conversation  between 
them  as  to  baggage,  and  does  not  stop  the  train  long  enough  to 
permit  him  to  get  off,  such  facts  must  go  to  the  jury  on  the  ques- 
tion of  negligence.  So  held  in  Johnson  v.  Southern  R.  Co.,  53  S. 
Car.  203,  31  S.  E.  212. 

Whether  Every  One  Boarding  Steamboat  Is  a  Passenger— Pre- 
sumptions.— In  Keokuk  Packet  Co.  v.  Henry,  50  111.  264,  it  is  held 
that  where  a  steamboat  lands  at  one  of  its  usual  stopping  places 
for  taking  on  passengers  and  freight,  it  is  not  a  presumption  of  la'' 
that  every  person  who  comes  on  board  does  so  as  a  passenger, 
unless  he  told  an  officer  of  the  boat  to  the  contrary,  so  as  to 
relieve  the  officers  from  the  duty  of  giving  to  such  as  do  not 
come  aboard  as  passengers,  proper  time  and  facilities  for  getting 
ashore. 

13.    CONTRIBUTORY  NEGLIGENCE— ILLUSTRATIONS. 

a.    Guilty  of. 

Alighting  from  Moving  Train. — Where  plaintiff  boarded  a  train 
to  assist  a  passenger,  her  jumping  off  after  the  train  started  was 
contributory  negligence  precluding  her  recovery  for  injury.  So  held 
in  Louisville  &  N.  R.  Co.  v.  Wilson  (Ky.),  22  R.  R.  R.  830,  45 
Am.   &  Eng.  R.   Cas.,   N.   S.,  830,   100  S.   W.  290. 

Same. — Where  a  father,  in  conformity  with  a  known  custom  of 
travel,  attends  his  daughter  at  her  request,  under  circumstaifces  ren- 
dering such  attendance  necessary,  to  aid  her  and  her  infant  children 
to  enter  a  train  and  procure  seats  as  passengers,  enters  a  car  and 
the  train  starts  before  he  has  finished  his  undertaking,  he  must 
either  remain    until    he  can    make    known  his    wish    to    alight,  or 
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assume  the  risk  of  alighting  while  the  train  is  in  motion.  So  held 
in  Coleman  v,  Georgia  R.  &  B.  Co.,  84  Ga.  1,  10  S.  E.  498. 

Same. — In  Lucus  v.  New  Bedford  &  T.  R.  Co.,  6  Gray  (Mass.), 
64,  it  is  held  that  if  a  person  who  entered  railroad  cars,  not  as 
a  passenger,  but  for  the  purpose  of  assisting  an  aged  and  infirm 
relative  to  take  a  seat  as  a  passenger,  attempts  to  leave  the  cars 
after  they  have  started,  or,  finding  them  in  motion  sis  he  is  going 
out,  persists  in  trying  to  alight,  he  cannot  maintain  ^n  action  against 
the  carrier  for  injuries  if  his  attempt  causes  or  contributes  to  them, 
even  if  the  carrier  gave  him  no  special  notice  of  the  time  of  the 
departure  of  the  cars,  and  was  guilty  of  negligence  in  starting  the 
cars,  which  negligence  also  contributed  to  the  injuries. 

Same* — If  it  was  a  fault  on  the  part  of  the  railroad  company  that 
none  of  its  servants  helped  in  putting  two  children  and  a  bag  into 
a  car  of  a  train,  when  no  request  to  do  so  was  made  by  the  mother 
of  the  children  having  them  in  charge,  such  fault  was  too  remote 
to  make  the  company  liable  for  an  injury  to  the  woman  while 
stepping  from  the  train  when  it  was  in  motion  after  putting  the 
children  and  bag  on  board.  So  held  in  Flaherty  v.  Boston  &  Maine 
R.  Co.,  186  Mass.  567,  72  N.  E.  66. 

Same — Direction  of  Brakeman. — In  Flaherty  v,  Boston  &  Maine  R. 
Co.,  186  Mass.  567,  72  N.  E.  66,  it  is  held  that  if  a  woman  enters  a  car 
of  a  railroad  train,  not  as  a  passenger,  but  to  help  her  two  children  on 
board,  and  attempts  to  leave  the  train  after  it  has  started  and  is  in- 
jured, she  cannot  recover  from  the  railroad  on  the  ground  that  the 
brakeman,  when  she  found  the  gate  of  the  car  platforms  closed, 
beckoned  her  to  the  next  platform,  saying  as  he  helped  her  down  the 
steps:    "It  is  all  right,  not  going  very  fast,  be  careful." 

Train  Stopped  Some  Distance  from  Depot — Darkness — Fall  into 
Culverts— In  Stiles  v.  Atlanta  &  W.  P.  R.  Co.,  65  Ga.  370,  8  Am,  & 
Eng.  R.  Cas.  195,  it  is  held  that  where  defendant's  passenger  train  was 
temporarily  stopped  at  some  distance  from  the  depot  used  for  re- 
ceiving and  discharging  passengers,  until  two  freight  trains  could  be 
moved  out  of  the  way,  and  plaintiff  boarded  the  train  in  search  of 
his  wife  and  child,  who  were  passengers  thereon,  and  in  attempting 
to  move  from  one  car  to  another,  by  passing  around  an  intervening 
car,  slipped  off  the  platform  into  a  deep  culvert,  which  he  could  not 
see  on  account  of  the  darkness  of  the  night,  the  company  was  not  li- 
able for  his  injuries  thereby  sustained,  even  though  the  lights  in 
some  of  the  cars  had  been  blown  out  by  drunken  men. 

Alighting  from  Moving  Train — Injury  Caused  by  Interference  of 
Brakeman. — Where  a  brakeman  in  good  faith  makes  an  unsuccessful 
attempt  to  prevent  one  who  had  assisted  a  passenger  to  board  a  train 
from  alighting  after  it  had  started,  the  railroad  is  not  liable  for  the 
person's  injury,  although  he  might  have  alighted  in  safety  had  the 
brakeman  not  interfered.  So  held  in  Chesapeake  &  O.  Ry.  Co.  v. 
Paris'  Adm'r  (Va.),  26  R.  R.  R.  626,  49  Am.  &  Eng.  R.  Cas.,  N.  S.,  626, 
59  S.  E.  398. 
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Assisting  Passenger  to  Carry  Trunk  Along  Station  Platform- 
Struck  by  Bumper  of  Engine — Speed — Question  for  Jury. — In  Langan 
V.  St.  Louis,  etc.,  Ry.  Co.,  72  Mo.  392,  3  Am.  &  Eng.  R.  Cas.  355,  it 
appeared  that  plaintiff  went  to  defendant's  railway  station  for  the 
purpose  of  helping  to  carry  a  trunk  for  a  friend,  who  was  about  to 
take  passage  on  one  of  defendant's  trains.  Having  bought  a  ticket, 
plaintiff  and  liis  friend  took  the  trunk  to  a  platform  pointed  out  by 
the  ticket  agent.  There  was  at  that  time  no  train  in  sight,  but  one 
was  due  and  expected  to  arrive  at  any  moment.  The  view  of  the 
train  was  unobstructed  as  far  as  a  bridge  about  400  yards  distant  in  the 
direction  from  which  the  train  was  to  come.  Plaintiff  and  his  friend, 
•carrying  the  trunk  between  them,  were  walking  in  the  other  direction, 
along  the  platform  when  plaintiff  was  suddenly  struck  from  behind 
and  injured  by  the  bumper  of  the  engine  of  the  expected  train.  The 
bumper  projected  eighteen  inches  ever  the  platform,  which  was  from 
five  to  eight  feet  wide.  There  was  a  number  of  other  persons  on  the 
platform.  The  testimony  was  conflicting  as  to  whether  the  train  bell 
was  rung  or  whistle  sounded  after  the  train  passed  through  the 
bridge;  but.it  tended  to  show  that  the  grade  from  the  bridge  was  an 
up-grade;  that  the  engine  was  being  run  at  an  unusually  fast  rate  ol 
speed;  that  the  engineer,  after  crossing  the  bridge,  saw  the  persons  on 
the  platform;  that  he  saw  plaintiff  before  he  was  struck,  sounded  the 
alarm  whistle  and  reversed  the  engine,  but  the  brakes  were  not  put 
down;  that  after  being  struck,  plaintiff  was  carried  about  eight  feet, 
when  the  engine  stopped.  It  was  held  that  the  trial  court  was  war- 
ranted in  submitting  to  the  jury  the  question  whether,  plaintiff  was 
injured  by  his  own  fault  or  of  that  of  defendant. 

b.  Not  Guilty  of. 

Alighting  from  Moving  Train. — In  International,  etc.,  R.  Ca  v. 
Satterwhite,  19  Tex.  Civ.  App.  170,  47  S.  W.  41,  12  Am.  &  Eng.  R- 
Cas.,  N.  S.,  214,  it  is  held  that  the  failure  of  one  who  entered  a  pas- 
senger car  of  defendant's  train  for  the  purpose  of  escorting  his  sister 
to  a  seat  to  request  the  brakeman  to  stop  the  train  to  enable  him  to 
alight  therefrom,  will  not  deprive  him  of  the  right  to  recover  for  in- 
juries sustained  while  alighting,  if  the  attempt  was  consistent  with 
ordinary  prudence. 

Alighting  from  Moving  Train — Started  Too  Soon. — One  who  enters 
a  train  for  the  purpose  of  escorting  his  aged  sister  to  a  seat  and  in- 
tends to  leave  as  soon  as  he  renders  the  proper  assistance,  of  which 
fact  the  brakeman  had  notice,  may  recover  for  injuries  sustained  in 
attempting  to  alight  while  the  train  is  in  motion,  where  it  is  started 
without  allowing  him  reasonable  time  to  accomplish  his  purpose,  and 
he  is  not  guilty  of  negligence  in  making  the  attempt.  So  held  in  In- 
ternational, etc.,  R.  Co.  V.  Satterwhite,  19  Tex.  Civ.  App.  170,  47  S.  W. 
41,  12  Am.  &  Eng.  R.  Cas.,  N.  S.,  214. 

Same — Same — Speed  Suddenly  Increased. — In  Louisville  &  N.  R- 
Co.  V.  Crunk,  119  Ind.  542,  21  N.  E.  31,  it  is  held  that  where  one  enters 
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a  train  at  a  station  to  assist  in  carrying  into  a  car  a  sick  passen- 
ger, and  while  in  the  car  the  train  is  started  before  he  has  had  a  rea- 
sonable time  to  get  off,  yet  at  a  rate  of  speed  so  slow  as  to  enable 
him  to  alight  in  safety,  but  after  he  had  reached  the  platform  of  the 
car  and  is  in  the  act  of  alighting  the  speed  is  so  suddenly  and  greatly 
increased,  through  the  negligence  of  the  trainmen,  as  to  throw  him 
off  and  injury  him,  the  company  is  liable. 

Same— Darkness — Direction  of  Conductor. — In  Missouri,  etc.,  Ry, 
Co.  V.  Hibbitts,  49  Tex.  Civ,  App.  419,  109  S.  W.  228,  it  was  held 
that  a  person,  after  assisting  a  passenger  to  a  seat  in  the  car,  was 
not  guilty  of  contributory  negligence  in  alighting  from  the  slowly 
moving  train  in  the  dark,  as  he,  being  inexperienced  in  regard  to- 
such  matters,  had  the  right  to  so  alight  in  obedience  to  the  con- 
ductor's direction. 

Custom  for  Brakeman  to  Hold  Train — Right  to  Act  on  Assump- 
tion of  Its  Observance. — In  Dunne  v.  New  York,  etc.,  R.  Co.  (N. 
Y.  App.  Div.),  91  N.  Y.  Supp.  145,  it  is  held  that  where  it  was  the 
custom  of  a  railroad  company  to  station  a  brakeman  at  the  foot  of 
car  steps,  who  was  not  to  ^vw^  the  signal  for  the  train  to  start  until 
all  persons,  including  those  in  the  act  of  alighting,  had  reached  the 
ground  in  safety,  a  person  who  accompanied  a  passenger  into  the 
train  and  knew  of  the  custom,  had  a  right  to  act  on  the  assumption 
that  it  would  be  observed;  but  if  he  was  not  aware  cf  the  custom,  his 
rights  were  not  affected  by  its  existence. 

Attempting  to  Warn  Children  of  Danger — Struck  by  Side  Brake 
While  on  Walk  on  Station  Grounds. — In  Sullivan  v.  Vicksburg,  etCr 
p.  Co.,  39  La.  Ann.  800,  2  So.  586,  it  appeared  that  plaintiff  went  to- 
defendant's  station  to  meet  some  families  of  laborers  who  arrived 
on  a  passenger  train;  and  shortly  after  he  arrived  there  he  observed 
that  some  children  of  the  party  were  on  the  main  track,  and  no- 
ticing that  another  train  was  approaching,  he  walked  upon  an  ele- 
vated plank  walk,  constructed  by  defendant  alongside  of  the  track 
for  the  use  of  passengers  and  the  public,  to  make  the  children  get 
off  the  track.  While  he  was  on  such  walk  for  this  purpose,  he  heard 
a  train  approaching  in  his  rear,  and  moved  to  the  middle  of  the  walk,, 
where  he  would  have  been  safe  from  being  struck  by  any  passing 
car  of  ordinary  width.  But  the  approaching  train  was  a  construction 
train  of  peculiar  build,  having  its  brakes  attached  to  the  sides  of 
the  cars  instead  of  at  the  ends,  and  thus  causing  the  brake  wheels 
to  project  about  fourteen  inches  beyond  the  edge  of  the  car.  This 
wheel  being  of  the  height  of  plaintiff's  head,  struck  and  injured  hin* 
as  the  train  passed.  It  is  held  that  plaintiff  had  a  right  to  be  on  the 
walk,  and  to  suppose  himself  safe  while  there  at  a  point  beyond  the 
projection  of  all  ordinary  trains. 

Standing  on  Station  Platform  after  Assisting  Friends  upon  Train* 
—In  Atchison,  etc.,  R.  Co.  v,  Johns,  36  Kan.  769,  14  Pac.  237,  it  ap- 
peared that  an  old  lady  went  to  a  railroad  station  to  assist  friends 
who  were  moving  from  the  country  permanently  to  get  upon  a  train 
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then  about  to  depart,  and  after  bidding  her  friends  good-bye,  and 
after  they  had  gone  upon  the  train,  stood  for  about  five  minutes 
upon  the  station  platform  to  see  the  train  start  and  to  bid  her 
friends  a  last  farewell.  It  was  held  that  while  so  standing  upon  the 
platform  she  was  not  by  reason  thereof  guilty  of  such  contributory 
negligence  as  would  prevent  her  from  recovering  for  injuries  sus- 
tained through  the  negligence  of  the  railroad. 

A.   R.  Y. 


MoYSE  V,  Northern  Pac.  Ry.  Co.  et  al. 

(Supreme   Court   of   Montana,   May   3,   1910.) 
[108  Pac.  Rep.  1062.] 

Master  and  Servant — Injury  to  Servant — Fellow  Servants— Stat- 
utes.— Rev.  Codes,  §  5251,  making  every  railroad  company  liable  for 
damages  to  any  employee,  caused  by  negligence  of  any  other  em- 
ployee, etc.,  abolishes  the  fellow  servant  rule  without  defining  the 
relation  of  master  and  servant,  but  leaves  it  for  the  court  to  de- 
termine when  the  relation  exists. 

Master  and  Servant — Fellow  Servants — ^Who  Are.— The  test  of  the 
applicability  of  the  fellow  servant  doctrine  to  any  given  case  is  not 
whether  the  injury  was  received  by  the  servant  during  working 
hours,  or  when  he  was  at  work  after  working  hours,  but  whether,  at 
the  time  of  the  injury,  the  servant  was  doing  something  which  it 
was  his  duty  or  he  had  a  right  to  do  under  the  contract,  and,  if  he 
was  so  acting,  the  doctrine  applies. 

Master  and  Servant — Injury  to  Servant — Scope  of  Employment*— 
A  freight  conductor  who  was  required  to  be  within  call,  and  who 
was  expected  to  occupy  the  caboose  of  his  train  at  night  while 
awaiting  the  call  to  go  on  duty,  and  who  had  the  right  to  do  so  as 
a  privilege  under  his  contract,  and  who  so  occupied  it,  was,  while  so 
occupying  it,  in  the  discharge  of  his  duties,  though  his  pay  stopped 
on  his  registering  on  his  arrival,  and  would  not  begin  until  he  was 
called  to  make  his  return  trip,  and  the  railroad  was  bound  to  pro- 
vide him  a  reasonably  safe  place  and  to  maintain  it  in  that  condition. 

Master  and  Servant — Injury  to  Servant — ^Negligence.f — A  freight 
caboose,  occupied  by  the  conductor  in  the  discharge  of  his  duty,  was 
placed  on  a  yard  track  terminating  at  an  excavation.  The  track 
graded  sharply  toward  the  excavation.    There  was  no  device  to  prc- 

♦See  last  foot-note  of  Thomas  v.  Wisconsin  Cent.  Ry.  Co.  (Minn.), 
33  R.  R.  R.  609,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  609. 

tSee  last  foot-note  of  Dudley  v.  Illinois  Cent.  R.  Co.  (Ky.).  20  R. 
R.  R.  844,  43  Am.  &  Eng.  R.  Cas.,  N.  S.,  844;  McGinnis  v,  Chicago, 
etc.,  Ry.  Co.  (Mo.),  22  R.  R.  R.  715,  45  Am.  &  Eng.  R.  Cas.,  N-  S., 
715;  Able  v.  Southern  Ry.  (S.  Car.),  22  R.  R.  R.  115,  4^  Am.  &  Eng. 
R.  Cas.,  N.  S..  115. 
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vent  escaping  c^rs  from  falling  into  the  excavation.  A  yard  crew 
while  at  work  in  making  up  his  train  placed  cars  on  the  track,  but 
failed  to  properly  secure  them  by  brakes,  and  they  moved  toward 
the  excavation,  and  caused  the  caboose  to  fall  into  it,  injuring  the 
conductor.  Held,  that  the  railroad  and  the  yard  foreman,  whose 
duty  it  was  to  see  that  proper  precautions  were  observed,  were 
liable  for  the  injuries  received. 

Master  and  Servant — Injury  to  Servant — Liability  of  Foreman  of 
Employer.! — The  foreman  of  a  railroad  yard,  required  to  give  the 
general  direction  of  operations  in  the  yard,  is  not  responsible  for  an 
unguarded  excavation  at  the  end  of  a  side  track,  because  it  was  a 
primary  duty  of  the  railroad  to  take  precautions  with  reference 
thereto. 

Master  and  Servant — Injury  to  Servant — Liability  of  Foreman,  of 
Employer. — Where  the  foreman  of  a  railroad  yard,  required  to  di- 
rect the  movements  of  cars  and  observe  the  precautions  attending 
the  performance  of  that  duty,  was  not  actively  on  duty  at  the  time 
of  an  accident,  caused  by  failing  to  properly  secure  cars  placed  on  an 
inclined  side  track,  terminating  at  an  excavation,  he  was  not  liable 
for  injuries  to  a  freight  conductor  occasioned  thereby,  either  on  the 
ground  of  personal  neglect  of  duty  or  as  an  intermediate  agent  of 
the  railroad. 

Master  and  Servant — ^Injury  to  Servant — Negligence — Instructions. 
— Where,  in  an  action  against  a  railroad  and  its  employees  for  in- 
juries to  a  conductor,  the  complaint  charged  conjunctively  the  omis- 
sion to  guard  an  excavation  at  the  termination  of  a  side  track  in  a 
railroad  yard,  and  the  manner  of  handling  cars  on  such  side  track 
by  the  employees,  and  the  jury  found  against  all  the  defendants, 
instructions  formulated  on  the  theory  that  if  the  jury  found  fault  in 
the  first  respect  only,  they  should  find  against  the  company  only, 
while  if  they  found  fault  in  the  second  respect,  they  should  find 
against  all  defendants,  were  not  erroneous,  as  authorizing  a  re- 
covery on  a  shewing  of  negligence  in  either  respect. 

Master  and  Servant — Injury  to  Servant — Fellow  Servants — Stat- 
utes.— Rev.  Codes,  §  5251,  making  a  railroad  liable  for  injuries  to 
any  employee  caused  by  the  negligence  of  any  other  employee,  etc., 
has  no  application  to  a  charge  of  a  violation  by  a  railroad  of  a 
primary  duty  not  within  the  scope  of  the  employment  of  employees. 

Negligence — Complaint — Evidence^ — Though  several  acts  of  negli- 
gence are  alleged  in  the  complaint,  proof  of  all  is  not  required,  and 
a  recovery  is  sustained  on  any  one  or  more  of  then). 

Master  and  Servant — Injury  to  Servant — Issues,  Proof,  and  Va^ 
nance. — A  complaint  in  an  action  for  injuries  to  a  conductor  while 
occupying  his  caboose,  standing  on  a  side  track  in  a  railroad  yard, 
which  alleges  that  the  railroad  and  its  employees  negligently  per- 
mitted cars  to  be  on  the  track  withdut  setting  the  brakes,  and  that 
they  negligently  drove  the  cars  towards  and  against  the  caboose,  is 

tScc  foot-note  on  preceding  page. 
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sustained  by  evidence  that  the  cars  escaped  after  they  were  left  stand- 
ing on  the  track,  and  ran  against  the  caboose,  and  moved  it  so  that  it 
fell  into  an  excavation  at  the  end  of  the  track. 

Master  and  Servant — Injury  to  Servant — Assumption  of  Risk-t— A 
freight  conductor,  occupying  his  caboose  while  on  a  side  track  in  a 
railroad  yard  while  the  yard  crew  was  engaged  in  making  up  his 
train,  assumes  the  risks  of  dangers  incident  to  the  handling  of  cars 
under  the  circumstances  known  to  him,  but  he  does  not  assume  the 
risk  arising  from  the  negligence  of  the  yard  crew  in  handling  cars  in 
the  yards. 

Damages — Personal  Injuries — Instructions. — In  an  action  for  a 
personal  injury,  an  instruction  directing  the  jury  to  award  plaintiff 
such  sum  on  account  of  the  reduction  of  his  capacity  to  earn  money 
by*reason  of  his  injuries  as  will  purchase  an  annuity  equal  to  the  dif- 
ference in  the  amount  he  could  earn  annually  were  it  not  for  his 
injuries,  keeping  in  mind  any  diminution  in  his  earning  capacity  on  account 
of  advancing  years  or  other  causes,  if  the  injury  had'  not  oc- 
curred, and  an  instruction  that  the  annuity  tables  were  not  to  be  con- 
sidered as  an  absolute  basis  for  their  calculations,  but  should  be  used 
by  them  only  so  far  as  the  facts  correspond  to  those  from  which  the 
tables  were  computed,  properly  charged  on  the  measure  of  damages 
for  loss  of  earning  capacity. 

Appeal  from  District  Court,  Silver  Bow  County;  Jeremiah  J. 
Lynch,  Judge. 

Action  by  E.  E.  Moyse  against  the  Northern  Pacific  Railway 
Company  and  others.  From  a  judgment  for  plaintiff,  defend- 
ants appeal.  Affirmed  as  to  two  of  the  defendants,  and  re- 
versed and  remanded  with  directions  to  dismiss  the  action  as  to 
the  third  defendant. 

\Vm,  Wallace,  Jr.,  John  G.  Broum,  and  R,  F.  Gaines,  for  ap- 
pellants. 

Miller  &  O'Connor  and  T.  /.  Walsh,  for  respondent. 

Brantly,  C.  J.  Action  by  plaintiff  for  damages  for  personal 
injuries.  On  August  17,  1906,  the  plaintiff  was  in  the  employ  of 
the  defendant  company  as  a  -conductor.  The  defendant  Doyle 
was  the  yard  foreman  of  the  company,  in  charge  of  other  em- 
ployees in  the  actual  discharge  of  his  duties  in  directing  the 
movement  and  disposition  of  cars  in  the  yards  of  the  compatiy 
at  Butte.  Defendant  VVhalen  was  also  in  the  employ  of  the 
company  as  foreman  having  general  charge  of  the  yards.  At 
the  time  of  the  accident  plaintiff  was  in  a  caboose  of  the  com- 
pany which  stood  on  a  side  track  in  the  yards.  The  main  and 
side  tracks  extend  east  and  west.     To  the  west  from  the  point 

^        ■         —  ■       -         ,  .       _  ■- ^ , — - 

tSee  first  foot-note  of  Silvia  v.  New  York,  etc.,  R.  Co.  (Mass.),  34 
R.  R.  R.  74,  67  Am.  &  Eng.  R.  Cas.,  N.  S.,  74. 
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.  where  the  caboose  was  standing,  there  was  an  excavation,  about 
22  feet  in  depth  and  40  feet  in  width.  The  grade  of  the  tracks 
inclined  sharply  to  the  -west,  so  that  a  car  left  standing  on  any 
of  them  without  having  the  brakes  properly  set  would  of  its 
own  weight  move  toward  the  excavation.  The  main  line  and 
one  of  the  other  tracks  crossed  the  excavation  upon  a  trestle^ 
but  the  track  upon  which  the  caboose  was  standing  ended  at 
its  brink.  There  was  at  this  point  no  block  or  other  device  ta 
prevent  a  car  standing  thereon,  if  it  happened  to  escape,  fron* 
being  precipitated  into  the  excavation.  In  addition  to  the  fore- 
going facts  it  is  alleged  that  the  plaintiff  was  in  the  caboose 
in  the  discharge  of  his  duties;  that  the  defendant  company  and 
its  'foreman  Whalen  in  the  exercise  of  reasonable  care  could 
have  known,  and  in  fact  did  know,  of  the  existence  of  the  ex- 
cavation and  the  facts  stated  above,  but  nevertheless  failed  to 
obstruct  the  said  track,  or  to  exercise  reasonable  or  any  care 
to  prevent  a  car  proceeding  along  it  from  falling  into  the  exca- 
vation ;  that  while  the  caboose  was  standing  on  the  track  the  de- 
fendant company,  through  its  employees  Whalen  and  Doyle, 
being  then  engaged  in  the  discharge  of  their  duties,  moved  a 
train  of  cars  upon  and  along  the  track  toward  the  caboose  and 
toward  the  excavation ;  that  they  negligently  permitted  these  cars 
to  be  upon  the  track  without  setting  the  brakes  sufficiently  to 
prevent  them  from  descending  by  their  own  weight  at  a  dan- 
gerous rate  of  speed  toward  and  against  the  caboose,  and  that 
they  negligently  drove  the  cars  against  the  caboose  where  the 
plaintiff  then  was,  with  great  violence,  disconnecting  the  brakes 
thereon,  and  driving  it  along  the  track  and  into  the  excavation, 
whereby  plaintiff  was  injured.  The  answer  of  the  company  ad- 
mits that  plaintiff  sustained  certain  injuries  while  in  the  ca- 
boose, but  denies  that  he  was  at  the  time  in  the  discharge  of 
his  duties  as  employee  of  the  company.  It  alleges  affirmatively 
that  he  was  guilty  of  contributory  negligence  and  that  he  as- 
sumed the  risk.  The  separate  answer  of  defendants  Whalen 
and  Doyle  interposes  the  same  defenses.  As  to  the  affirmative 
defenses  there  is  issue  by  reply. 

The  evidence  discloses  the  following:  Plaintiff  was  at  the  time 
of  his  injury  41  years  of  age;  he  was  in  good  health,  and  had 
been  in  railway  service  for  17  years,  during  the  last  4  of  which 
he  had  been  a  conductor  on  the  Montana  division  of  the  de- 
fendant company's  railroad.  He  resided  with  his  family  at 
Livingston.  He  ran  freight  trains  from  Livingston  to  Helena, 
Butte,  and  Billings.  On  August  16th  he  brought  train  No.  56 
from  Livingston,  arriving  at  Butte  at  11 :45  p.  m.  On  reaching 
the  yards  he  "registered  in;"  that  is,  he  delivered  his  way- 
bills at  the  telegraph  office  of  the  company,  and  signed  the 
register  after  noting  the  time  of  his  arrival,  etc.  Upon  register- 
ing in  his  pay  ceased  until  he  was  "called"  to  make  his  return 

36  R  R  R— 44 
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trip.  It  began  again  30  minutes  before  the  hour  stated  for  de- 
parture in  the  call.  The  brakemen  were  also  off  active  duty  as 
soon  as  they  had  set  the  hand  brakes  on  4he  cars  and  had  discon- 
nected the  engine.  From  that  time  the  train,  including  the 
caboose,  was  in  charge  of  the  yard  crew.  By  "yard  crew"  is 
meant  the  foreman  in  charge  and  his  assistants.  The  teiVn 
**called"  means  that,  when  the  train  is  ready  to  leave,  the  call 
boy  tells  the  crew  to  get  ready  to  take  charge  of  the  train,  and 
informs  them  of  the  time  of  starting.  It  is  customary  for  a 
train  crew,  when  away  from  home  terminals,  to  sleep  in  their 
caboose.  It  is  provided  with  a  "bunk"  under  the  cupola,  which 
is  occupied  by  the  conductor,  and  a  "bunk"  in  the  body  of  the 
car,  fitted  up  with  cushions,  which  the  brakemen  occupy.  The 
cushions  serve  for  mattresses.  ,  All  the  members  of  a  crew 
furnish  their  necessary  bed  clothes.  This  custom  had  been 
observed  by  train  crews  for  17  years.  After  the  yard  crew  takes 
charge  of  a  train  they  place  the  caboose  at  any  convenient  place 
in  the  yard  selected  by  the  foreman,  unless  there  is  a  siding 
especially  designated  for  it.  There  was  no  such  siding  in  the 
Ihittc  yards.  After  the  train  crew  had  retired  to  the  caboose 
on  the  night  of  the  16th,  but  while  they  were  still  awake,  the  yard 
crew  took  the  train  away  and  switched  the  caboose  over  to 
the  track  upon  which  it  stood  at  the  time  of  the  accident.  This 
is  designated  by  the  witnesses  as  track  No.  4,  to  the  north. 
On  the  morning  of  the  17th  the  plaintiff  was  informed  at  the 
telegraph  office  that  his  train  would  not  be  ready  to  leave  until 
early  in  the  morning  of  the  18th.  He  and  the  rest  of  the  crew, 
two  brakeman,  spent  the  day  in  the  city,  returning  to  the  ca- 
boose about  5  o'clock.  At  that  time  an  empty  gondola  car 
was  standing  on  the  track,  5  or  6  car  lengths  east  of  the  caboose. 
The  latter  was  standing  about  12  car  lengths  east  from  the  ex- 
cavation. A  car  length  is  about  36  feet.  The  excavation  had 
been  made  by  the  Butte  Electric  Street  Railway  Company 
through  the  yards  of  the  defendant  company,  to  provide  a  cross- 
ing for  the  electric  cars  under  the  tracks  of  the  railroad,  the 
intention  teing  to  erect  a  trestle  viaduct  for  all  the  tracks  of 
the  latter.  Prior  to  the  beginning  of  his  work  the  tracks  had 
rested  on  a  solid  embankment.  The  viaduct  had  been  completed 
in  part,  but  was  not  of  sufficient  width  to  accommodate  all  the 
tracks  of  the  railroad  company.  As  already  stated,  some  of 
them,  including  the  one  occupied  by  the  caboose,  ended  at  the 
brink  of  the  excavation.  A  week  before  the  16th,  on  a  prior 
trip  to  Butte,  the  plaintiff  had  noticed  the  excavation,  and  that 
men  were  at  work  in  the  construction  of  the  viaduct.  The 
telegraph  office  of  the  company  was  some  50  feet  west  of  the 
excavation,  and  upon  going  to  the  office  to  register  in,  on  the 
evening  of  the  16th,  the  plaintiff  must  have  passed  over  the 
excavation   on  the  completed  portion  of  the   viaduct,  or  have 
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gone  around  it  upon  the  public  road.  He  must  also  have  pur- 
sued one  or  the  other  of  these  courses  in  order  to  reach  the 
office  on  the  morning  of  the  17th,  when  he  went  to  inquire  as 
to  the  hour  when  his  train  would  leave.  On  the  evening  of  the 
17th  the  crew  went  to  bed  in  the  caboose,  about  7  o'clock.  At 
that  time  the  caboose  and  the  gondola  were  standing  as  in  the 
morning,  held  by  the  hand  brakes.  The  brakes  hold  cars  so 
placed  if  they  are  set  securely  and  are  not  disturbed  by  impact 
by  other  cars.  The  yard  crews  were  to  make  up  two  trains  that 
night,  one  of  which  was  No.  56.  About  7:45  two  other  cars 
were  put  upon  track  No.  4,  to  the  east  of  the  gondola  and 
against  it.  One  was  a  gondola  and  the  other  a  flat  car  loaded 
with  steel.  They  were  left  standing,  held  by  the  hand  brakes 
only.  About  9:45  four  other  cars,  loaded  with  copper,  were 
pushed  upon  the  track  from  the  east  by  the  yard  crew  and  put 
against  the  car  loaded  with  steel.  The  cars  thus  set  together 
were  automatically  coupled  and  were  left  standing,  apparently 
held  securely  by  the  brakes.  The  yard  crew  then  went  to 
secure  other  cars.  Upon  their  return  a  few  minutes  later  all 
the  cars  left  by  them,  including  the  empty  gondola  and  the 
caboose,  had  disappeared.  The  six  cars  which  had  been  coupled 
together  had  in  some  manner  been  released  and  gotten  under 
way,  and,  colliding  with  the  gondola  and  caboose,  had  driven 
them  to  the  excavation,  with  the  result  that  the  west  end  of 
the  caboose  was  precipitated  into  it.  The  plaintiff  was  awakened 
by  the  impact,  but,  supposing  that  it  was  produced  by  the  crew 
in  making  up  his  train — hard  bumps  of  that  character  being 
not  unusual — he  did  not  give  it  serious  attention  until  the  car 
began  to  gather  speed.  He  then  called  to  the  brakemen  and  at- 
tempted to  escape,  but  was  too  late.  He  reached  the  platform 
as  the  car  began  to  descend  into  the  excavation,  and  as  he  held 
on  by  the  hand  bars  he  was  struck  by  something  upon  the  hip, 
receiving  the  injur}'  of  which  he  complains.  Whalen  was  the 
immediate  superior  of  Doyle.  Trains  were  moved  and  cars 
were  placed  according  to  Whalen's  directions.  Whalen  usually 
w^nt  off  active  duty  at  7  o'clock  in  the  evening.  At  the  time 
of  the  accident  he  was  at  his  home,  having  gone  off  duty  at  the 
usual  time.     The  rules  of  the  company  contained  the  following: 

"Rule  13.  Employees  of  the  company  must  devote  themselves 
to  its  service,  attending  during  the  prescribed  hours  of  the  day 
or  night,  and  residing  wherever  required. 

"Rule  14.  No  employee  will  be  allowed  to  absent  himself 
from  duty  without  permission  from  the  head  of  the  department 
in  which  employed." 

"Rule  16.  Yardmasters  report  to  the  trainmaster,  assistant 
superintendent,  or  superintendent;  perform  work  ordered  by 
agents;  and  are  in  charge  of  yard  work,  yard  engines  and  crews, 
and  trains  and  engines  while  in  yards." 
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Unless  a  member  of  a  train  crew  was  laid  off,  or  was  absent 
by  permission,  he  was,  under  rules  13  and  14.  required  to  be 
within  call  at  all  limes  and  ready  for  duty.  So  the  plaintiff 
interpreted  these  rules  and  it  is  not  questioned  that  his  view 
of  their  meaning  was  correct.  The  plaintiff  had  verdict  and 
judgment.  The  defendants  have  appealed  from  the  judgment 
and  an  order  denying  their  motion  for  a  new  trial. 

The  complaint  is  framed  upon  the  theory  that  the  defendant 
company  is  hable  to  the  plaintiff,  as  one  of  its  employees,  for 
injuries  received  while  engaged  in  the  discharge  of  his  duties, 
through  the  negligence  of  other  employees,  and  that  the  other 
defendants  are  liable  because  they  were  personally  guilty  of 
the  acts  of  negligence  which  caused  the  injury.  It  declares  upon 
the  statute  which  abolishes  the  fellow  servant  rule.  Rev.  Codes, 
§  5251.  The  acts  charged  as  negligence  are  the  handling  of  the 
cars  by  the  yard  crew  in  making  up  the  train  in  such  manner  as 
to  permit  them  to  escape  and  collide  with  the  caboose,  driving 
it  into  the  excavation,  and  the  omission  by  defendants  to  pro- 
vide some  device,  at  the  brink  of  the  excavation,  to  prevent  the 
caboose  from  being  precipitated  therein,  if  from  any  cause  it 
escaped. 

The  first  contention  made  by  counsel  is  that  the  evidence  is 
insufficient  to  justify  the  verdict,  for  that  it  appears  that  at  the 
time  the  plaintiff  was  injured  he  was  not  engaged  actively  in  the 
discharge  of  duties  for  which  he  was  employed  by  the  company, 
but  was  a  mere  licensee  upon  its  property,  to  whom  it  and  its 
employees  owed  no  duty  other  than  to  refrain  from  doing  him 
a  willful  or  wanton  injury;  and  hence  that  no  liability  can  be 
predicated  upon  the  statute.  In  support  of  this  contention  coun- 
sel argue  that,  while  one  is  in  the  employ  of  another  under  a 
contract,  he  is,  in  a  popular  sense,  an  employee  during  the  en- 
tire period  covered  by  the  contract;  yet  the  rights  and  duties 
incident  to  the  relation  of  master  and  servant,  in  a  legal  sense, 
do  not  subsist,  except  during  the  time  which,  under  his  contract, 
he  must  actively  devote  to  the  duties  of  his  employment.  To 
make  the  statement  in  another  way:  Unless  the  servant  is  at 
a  particulai  time  under  the  control  of  the  master,  giving  his  time 
and  attention  to  the  particular  duties  he  is  employed  to  do,  he 
is  pro  hac  vice  a  stranger,  to  whom  the  master,  as  such,  owes 
no  duty  whatever,  except  such  as  he  must  observe  toward  any 
other  stranger  under  the  social  compact. 

While  the  statute  has  to  do  exclusively  with  those  persons 
who  sustain  toward  each  other  the  relation  of  master  and  servant, 
it  does  not  undertake  to  define  who  those  persons  are,  but 
merely  imposes  certain  rights  and  liabilities  upon  them,  leaving 
it  to  the  courts  to  determine  when  persons  have  assumed  the 
relation.  Dresser's  Employer's  LiabiHty,  §  8.  It  is  not  al\va}S 
easy  to  determine  exactly  when  the  relationship,  once  established, 
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ceases,  and  the  servant  may  be  said  for  the  time  being  to  be 
his  own  master.  In  Northwestern  Packett  Co.  v.  McCue,  17 
Wall.  508,  21  L.  Ed.  705,  the  question  arose  upon  the  evidence 
as  to  whether  the  employment  of  the  deceased  had  ended  at 
the  time  he  received  the  injury.  The  court  said:  "It  was  for 
the  jury  to  say  from  the  nature  of  the  employment,  the  manner 
of  engaging  hands,  the  usual  modes  of  transacting  such  business, 
and  the  other  circumstances  of  the  case,  \vhether  the  service 
had  or  had  not  ended  at  the  time  of  the  accident."  On  this 
subject  Mr.  Dresser  says:  "If  a  general  rule  were  to  be  laid 
down,  it  might  perhaps  be  that  the  employment  begins  when 
the  servant  enters  premises  or  trains  in  the  control  of  his  master, 
for  the  purpose  of  reaching  the  particular  place  where  he  is  to 
vv'ork.  The  length  of  time  before  or  after  the  hour  for  be- 
ginning work  is  not  a  guide."  Dresser,  Employer's  Liability, 
§  13. 

The   facts  and  circumstances  which  appear   from  tne  state- 
ment of  the  evidence  before  us  furnish  support  for  the  inference 
that,  during  the  entire  time  when  the  plaintiff  was  away  from  his 
home  terminal,  he  was,  except  when  notified  that  his  services 
were  not  wanted,  subject  to  be  called  on  duty.    He  was  required 
to  be  within  call,  and,  as  he  understood  the  rules,,  was  subject 
to  discipline  if  he  was  not.     It  was  also  a  fair  inference  that 
though  he  was  not  under  his  contract  required  to  occupy  the  ca- 
boose at  night,  he  was  nevertheless  expected  to  do  so,  and  not 
only  this,  but  that  he  had  a  right  to  do  so,  because  it  was 
under  all  the  circumstances  a  sjjbstantial  privilege  accorded  to 
him  under  the  contract,  which  the  company  was  not  at  liberty 
to  withdraw  at  will.    If  these  inferences  are  permissible,  and  we 
think  they  are,  then  the  conclusion  seems  inevitable  that  he  was 
in  the  caboose  in  the  course  of  his  employment,  and  that  the 
members  of  the  yard  crew  were  his  fellow  servants,  for  whose 
negligence  the  company  is  liable  under  the  statute.     The  cases 
differ  greatly  as  to  whether,  under  such  circumstances  as  are 
presented  in  this  case,  the  relationship  of  master  and  servant 
su6si§ts,  and  whether  or  not  the  servant  is  entitled  to  all  the 
benefits  of  such  relationship.    As  is  said  in  the  note  to  Taylor  v. 
Bush  &  Sons  Co.,  12  L.  R.  A.  (N.  S.)  853,  they  arise  in  a  variety 
of   circumstances.     Some   of  them    involve   the   fellow   servant 
doctrine,  others  the  assumption  of  risks,  and  still  others  involve 
consideration    of    the   question   whether    the    master   has   lused 
ordinary  care  to  furnish  a  reasonably  safe  place  for  the  servant 
to  be  while  at  work.     In  all  the  cases,  however,  the  essential 
question  to  be  determined  is :    Did  the  relationship  of  the  master 
and  servant  actually  exist  at  the  time  of  the  injury? 

In  St.  Louis,  A.  &  T.  Ry.  Co.  v.  Welch,  72  Tex.  298,  10  S. 
W.  529,  2  L.  R.  A.  839,  the  plaintiff  was  the  foreman  of  a  bridge 
gang  in  the  employment  of  the  defendant.     At  the  time  of  the 
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accident  he  was  asleep  in  a  car  provided  by  the  company  for  that 
purpose,  which  was  lying  upon  a  side  track.  Other  employees 
of  the  defendant,  in  operating  one  of  its  freight  trains,  negli- 
gently ran  it  upon  the  side  track,  and  struck  the  car  in  which 
the  plaintiff  was  with  such  violence  that  plaintiff  was  seriously 
injured.  The  court,  after  sustaining  the  contention  made  by 
the  defendant  that  the  plaintiff  was  a  fellow  servant  of  the 
employees  operating  the  train,  said :  **The  plaintiff  at  the  time 
of  the  accident  was  asleep  on  a  car  belonging  to  the  company, 
provided  by  it  for  that  purpose,  which  was  placed  upon  its  side 
track.  He  was  liable  to  be  called  upon  at  any  moment  to  go 
out  with  his  gang  upon  duty  upon  the  road.  We  think  he  must 
be  held  to  have  been  upon  duty  at  the  time  he  received  the 
injury.  That  the  accident  occurred  when  he  was  resting  from 
his  labors  we  think  makes  no  difference.  He  was  subject  to 
the  call  of  the  company  at  the  time,  and  his  case  differs  from  thai 
of  other  servants  who  engage  for  .certain  hours  of  employment, 
and  who  are  injured  during  the  intervals  in  which  the  master 
has  no  claim  upon  his  [their?]   services." 

In  International  &  G.  N.  R.  Co.  v.  Ryan,  82  Tex.  565.  18  S. 
W.  219,  the  plaintiff  was  employed  by  the  railway  company  by 
the  day  as  ^  carpenter.  He  was  on  a  car  of  the  defendant  on 
his  way,  with  other  members  of  the  working  crew  to  which  he 
belonged,  from  the  station  where  the  crew  had  been  at  work, 
to  another  where  similar  work  was  to  be  done.  They  had  orders 
to  stop  in  the  yards  at  San  Antonio,  an  intermediate  station, 
to  do  some  repair  work.  The  car  was  standing  on  a  side  track 
in  the  yards.  The  plaintiff,  having  spent  a  portion  of  the 
evening  in  the  city,  had  returned  to  the  car.  and  was  engaged 
in  writing  a  letter.  Another  employee,  in  charge  of  a  switch 
engine,  negligently  ran  it  into  the  car  and  seriously  injured  him. 
The  court  held  that  the  plaintiff  and  the  employees  in  charge 
of  the  switch  engine  were  fellow  servants.  It  disposed  of  the 
contention  that  he  was  not  in  the  employ  of  the  defendant, 
by  saying:  "In  this  case  we  think  it  is  evident  from  the  facts 
testified  to  by  the  appellee  that  he  was,  in  contemplation  of  law, 
in  the  employment  of  the  company  at  the  time  of  the  collision. 
His  presence  in  the  car  on  the .  side  track  at  the  time  of  the 
collision  can  be  explained  in  no  other  way,  under  the  proof.  It 
was  only  by  reason  of  the  fact  that  he  was  an  employee  of  the 
company  that  he  was  in  the  car  on  the  side  track  at  the  time  he 
was  injured." 

In  Dishon  v.  Cincinnati,  N.  O.  &  T.  Ry.  Co.  (C.  C.)  126  Fed 
194,  the  court  discussed  somewhat  at  length  the  reason  which 
furnishes  the  basis  of  the  fellow  servant  rule,  and  reviewed  ex- 
haustively the  cases  in  which  it  has  been  invoked  and  applied 
in  order  to  relieve  the  master  from  liability.  The  facts  in  the 
case  show  that  deceased  was  in  the  employ  of  the  defendant  as 
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a  section  hand.  He  boarded  with  the  section  boss  at  the  com- 
pany's section  house.  On  the  evening  of  the  accident  after  he 
had  finished  his  work  and  eaten  his  supper,  he  started  with  two 
others  to  go  to  the  railway  station  on  the  opposite  side  of  the 
track.  There  was  an  opening  between  cars  standing  on  a  side 
track  which  he  had  to  cross.  He  had  passed  through  this  on  his 
way  from  work.  He  and  his  companions  undertook  to  pass 
between  the  cars.  One  of  them  passed  through  in  safety;  the 
deceased  then  attempted  to  pass  through,  but  while  he  was  mak- 
ing the  attempt,  the  opening  was  closed  by  the  cars  being  shoved 
back  by  an  engine  manipulating  the  cars  on  the  track.  The  re- 
sult was  that  he  was  crushed  and  killed.  The  court  held  that 
the  death  of  the  deceased  was  caused  by  the  negligence  of  his 
fellow  servants,  a  risk  which  he  assumed  when  he  entered  the 
employment  of  the  defendant.  Touching  the  question  involved 
here  it  is  said:  "There  is  no  good  reason  for  holding  that  the 
assumption  of  risk  exists  when  the  servant  is  doing  one  thing 
required  of  him  by  the  contract,  and  does  not  exist  when  he  is 
doing  another  thing  so  required,  or  -that  it  exists  when  he  is 
doing  a  thing  required  of  him  by  the  contract,  and  does  not  exist 
when  he  is  doing  a  thing  which  he  is  simply  authorized  to  do 
by  the  contract.  Any  stopping  short,  therefore,  of  making  the 
assumption  by  the  servant  of  the  current  risks  of  his  employment 
as  wide  as  the  action  on  his  part  contemplated  by  the  contract 
discredits  the  principle  and  reasoning  on  which  the  fellow 
servant  doctrine  is  based  and  that  doctrine  itself.  Hence  it 
is  never  a  test  of  the  application  of  the  fellow  -servant  doctrine 
to  any  given  case,  whether  or  not  the  injury  was  received  by 
the  servant  during  working  hours  or  when  he  was  at  work  after 
working  hours.  The  sole  test,  of  its  application  thereto  is 
whether  at  the  time  of  the  injury  the  servant  was  doing  some- 
thing which  it  was  his  duty  or  he  had  a  right  to  do  under  the 
contract.  If  he  was  so  acting,  the  doctrine  applies;  if  not,  it 
does  not  apply."  This  case  was  subsequently  reviewed  by  the 
Circuit  Court  of  Appeals.  133  Fed.  471,  66  C.  C.  A.  345.  The 
judgment  was  affirmed  on  the  ground  that  it  appeared  that  the 
deceased  was  guilty  of  contributory  negligence  in  attempting 
to  pass  between  the  cars  as  he  did.  The  appellate  court  inti- 
mated that,  in  view  of  its  decision  in  the  case  of  Ellsworth  v. 
Metheny,  104  Fed.  119,  44  C.  C.  A.  484,  51  L.  R.  A.  389,  the 
conclusion  of  the  Circuit  Court  that  the  deceased  was  still  in 
the  course  of  his  employment  was  erroneous.  It  did  not,  how- 
ever, question  the  soundness  of  the  rule  announced  by  the  Cir- 
cuit Court  as  to  the  test  by  which  the  question  when  the  relation 
of  master  and  servant  ceases  must  be  determined.  It  may  be 
admitted  that  the  conclusion  of  the  Circuit  Court  that  the  de- 
ceased was  acting  within  the  scope  of  his  duty  when  injured  was 
erroneous.     We  are  inclined  to  think  it  was.     Nevertheless,  the 
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rule,  as  stated,  is,  in  our  opinion,  a  just  one,  and  is  fully  sus- 
tained by  the  great  number  of  cases  cited  and  examined.  Even 
the  briefest  notice  of  these  cases  would  extend  this  opinion 
beyond  any  reasonable  limit.  We  content  ourselves  by  reference 
to  the  opinion  itself,  and  to  the  note  to  Taylor  v.  Bush  &  Sons 
Co.,  supra,  wherein  will  be  found  a  great  number  of  cases  il- 
lustrating the  conflicting  views  of  the  courts.  It  may  be  ol>- 
served  of  the  case  of  Ellsworth  v,  Metheny  that  while  the  appel- 
late court  held  that  the  deceased  was  not  at  the  time  of  his  death 
in  the  discharge  of  the  duties  of  his  employment,  and  hence  was 
not  entitled  to  recover  on  the  theory  that  he  was  a  servant  of 
the  defendant,  it  held  that  the  case  should  have  been  submitted 
to  the  jury  upon  the  question  whether  the  defendant  had  been 
guilty  of  negligence  in  installing  a  dangerous  apparatus  m  a 
place  where  his  employees  had  a  right  to  be  as  licensees  by  his 
implied  consent,  without  properly  guarding  it.  The  apparatus 
consisted  of  a  highly  charged  electric  wire  strung  on  brackets 
along  the  wall  of  a  dark  entry  in  a  mine  in  which  the  deceased 
was  working.  The  entry  was  not  in  the  part  of  the  mine  where 
deceased  was  at  work,  but  the  men,  with  the  knowledge  of  de- 
fendant, were  accustomed  to  use  it  when  they  came  from  their 
rooms  during  refreshment  and  rest  at  the  noon  hour.  The  de- 
ceased had  passed  through  it  to  the  room  of  a  fellow  workman. 
On  his  return  he  came  in  contact  with  the  wire  and  was  killed 
We  have  referred  to  this  case  because  counsel  for  defeMants 
have  cited  it  in  support  of  their  contention,  and  also  because 
•of  the  further  contention  made  by  them  that  the  plaintiff  was  in 
the  caboose  as  a  mere  licensee. 

The  conclusion  we  have  reached,  that  the  plaintiff  was  in  the 
'caboose  for  the  purpose  of  being  within  call  by  the  defendant 
company  to  go  on  duty,  and  was  therofore  in  the  discharge  of 
his  duties,  involves  the  conclusion,  also,  that  he  was  not  there 
as  a  mere  licensee,  and  that  the  rule  of  liability  declared 
•by  the  statute  applies  to  the  case  made  by  the  evidence. 
It  is  not  at  all  conclusive  that  the  pay  of  the  plaintiff 
:ceased  when  he  registered  in  on  his  arrival  at  Butte.  In  the  light 
«of  the  evidence,  under  the  contract  of  employment  it  was  within 
the  contemplation  of  both  parties  that  he  should  hold  himself 
subject  to  the  order  of  the  company  after  his  pay  had  ceased; 
■and  it  seems  clear  that  a  contract  including  a  stipulation  of  this 
Ikind,  express  or  implied,  is  not  open  to  any  legal  objection. 

Under  the  circumstances  disclosed,  the  obligation  was  upon 
the  company  to  use  ordinary  care  to  provide  a  reasonably  safe 
place  for  the  use  of  plaintiff,  and  to  maintain  it  in  that  condi- 
tion. The  evidence  furnishes  ample  support  for  the  conclusion 
that  it  failed  to  discharge  its  obligation  in  this  regard ;  for,  though 
it  may  be  conceded  for  present  purposes,  that  it  was  not  required 
tto  |>rovide  a  block  or  other  device  to  prevent  escaping  cars  from 
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falling  into  the  excavation  and  that  the  yards  were  otherwise 
in  a  reasonably  safe  condition,  it  was  nevertheless  bound  to  see 
that  the  yard  crew  took  ordinary  precaution  to  maintain  this 
condition,  and  not  to  allow  cars  to  escape  and  collide  with  the 
caboose  so  as  to  expose  the  plaintiff  to  additional  peril.  The 
evidence  tends  to  show  that  but  for  the  escape  of  the  loaded 
cars,  which  the  ordinary  precaution  of  securely  setting  the 
brakes  would  have  prevented,  the  accident  would  not  have  oc- 
curred. For  this  lapse  of  duty  the  defendant  company  is  liable, 
as  is  also  the  defendant  Doyle ;  for,  for  the  time  being,  he  stood 
in  the  place  of  the  company,  and  it  was  his  personal  duty  to 
see  that  the  proper  precautions  were  observed.  But  we  are  of 
the  opinion  that  a  separate  motion  for  nonsuit,  made  on  behalf 
of  Whalen,  should  have  been  sustained.  It  is  true  that  he  was 
foreman  of  the  yards  and  had  general  direction  of  the  opera- 
tions there,  as  the  immediate  superior  of  Doyle.  Yet  he  was 
■off  duty  at  his  home  at  the  time  of  the  accident.  He  was  not, 
under  the  evidence,  responsible  for  the  unguarded  condition 
•of  the  excavation.  It  was  a  primary  duty  of  the  company  to 
take  precaution  with  reference  to  it;  and  under  the  rule  he  was 
not  required  to  do  anything  further  than  to  direct  the  move- 
ment of  cars  and  observe  the  precautions  attending  the  per- 
formance of  that  duty.  And  since  he  was  not  actively  on 
duty  in  this  regard  at  the  time  of  the  accident,  he  cannot  be  held 
►either  for  personal  neglect  of  duty,  nor  as  an  intermediate  agent 
•of  the  company. 

Contention  is  made  that  the  charge  of  the  court  was  er- 
roneous in  that,  while  two  acts  of  negligence  are  charged  con- 
junctively, in  the  complaint,  to  wit,  the  omission  to  guard  the 
excavation,  and  the  negligence  of  the  employees  in  handling 
the  cars,  it  instructed  the  jury  that  plaintiff  could  recover  upon 
a  showing  of  fault  in  either  respect.  This  point  was  not  made 
in  the  trial  court;  but,  even  so,  the  defendants  cannot  complain. 
Let  it  be  conceded  that  two  separate  causes  of  action  are  stated. 
The  instructions  were  formulated  upon  the  theory  that  if  the 
jury  found  fault  in  the  first  respect  only,  they  should  find 
against  the  company  only;  but  if  they  found  fault  in  the  second 
respect,  they  should  find  against  all  of  the  defendants.  Since 
the- finding  was  against  all  of  the  defendants,  we  presume  that 
they  found  negligence  in  the  handling  of  cars.  Viewed  in  its 
first  aspect,  the  complaint  charges  the  violation  of  a  primary 
•duty  only,  which  did  not  fall  within  the  scope  of  the  employment 
of  the  yard  crew,  as  we  have  already  pointed  out  in  determin- 
ing the  liability  of  Whalen.  To  this  aspect  of  the  case  the  statute 
has  no  application,  because  the  fault  was  not  that  of  a  fellow 
servant  of  plaintiff.  In  its  second  aspect  the  case  falls  under 
the  statute.  Advantage  of  this  fault,  if  it  be  such,  should  have 
i)een  taken  by  special  demurrer.  It  is  not  a  valid  objection  to  the 
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judgment,  so  far  as  concerns  the  company,  that  the  jury  were 
permitted  to  find  upon  either  view  of  the  case.  Although  several 
acts  of  negligence  are  alleged  in  the  complaint,  proof  of  all  is 
not  required.  A  recovery  will  be  sustained  upon  proof  of  any- 
one or  more  of  them.  14  Ency.  PI.  &  Pr.  345;  29  Cyc.  587; 
Hoskins  v.  Northern  Pacific  Ry.  Co.,  39  Mont.  394,  102  Pac 
988.  Upon  the  evidence  the  jury  may  or  may  not  have  con- 
cluded that  the  company  was  negligent  in  omitting  to  block  the 
track.  Whether  it  did  or  not  is  not  material.  Their  finding 
that  there  was  negligence  in  the  handling  of  cars  is  sufficient 
to  sustain  the  verdict. 

A  similar  contention  is  made  with  reference  to  the  allegations 
that  the  defendants  negligently  permitted  the  cars  to  be  upon 
the  track  without  setting  the  brakes,  and  that  they  negligently 
drove  the  cars  toward  and  against  the  caboose.  The  contention 
is  really  based  upon  a  technical  objection  to  the  form  of  the 
statement  in  the  complaint.  The  evidence  tends  to  show  that 
the  cJars  escaped  after  they  were  left  standing  on  the  track.  This 
sustains  the  allegation  from  any  point  of  view.  If  the  defend- 
ants left  the  cars  in  such  an  insecure  condition  that  they  es- 
caped and  collided  with  the  caboose,  the  result  was  that  they 
negligently  drove  them  and  thus  caused  the  collision.  They 
put  the  effective  cause  of  the  accident  in  motion.  It  was  one  and 
the  same  cause  whether  the  cars  moved  of  their  own  weight  or 
were  moved  by  an  engine. 

It  is  said  that  the  plaintiff  knew  and  understood  the  danger 
of  the  situation,  and  therefore,  by  going  to  sleep  in  the  caboose, 
he  assumed  the  risk.  There  is  no  merit  in  this  contention.  That 
the  place  was  not  safe  is  apparent.  He  assumed  the  risk  of 
all  dangers  ordinarily  incident  to  the  handling  of  cars  under  the 
circumstances  as  he  saw  them.  Among  these  was  a  likelihood  of 
injury  due  to  the  bumping  of  cars  against  the  caboose  during  the 
making  up  of  a  train;  but  he  had  no  cause  to  think  when  he 
went  into  the  caboose  that  the  yard  crew  would  omit  to  observe 
ordinary  precautions  to  secure  the  cars  by  means  of  the  brakes, 
and  thus  add  to  the  perils  which  he  did  assume.  He  was  en- 
titled to  assume,  looking  to  all  of  the  conditions  as  they  actually 
were,  that  the  place  was  reasonably  safe.  It  was  not  apparent 
to  him,  nor  was  he  bound  to  know,  that  the  yard  crew  were  going 
to  be  so  negligent  in  the  course  of  their  employment  that  he 
would  certainly  be  injured  if  he  remained  in  the  caboose.  The 
true  test  to  be  applied  is  not  whether  the  injured  servant  ex- 
ercised reasonable  care  to  discover  the  dangers,  but  whether 
the  danger  was  known  or  plainly  observable.  Choctaw  v.  Mc- 
Dade,  191  U.  S.  64,  24  Sup.  Ct.  24,  48  L.  Ed.  96:  McCabe  v. 
Montana  Central  Ry.  Co.,  30  Mont.  323,  76  Pac.  701 ;  Anderson 
V,  Northern  Pacific  Ry.  Co.,  34  Mont.  181,  85  Pac.  884.  The 
evidence  fairly  presented  a  case  for  the  jury  qn  this  point 
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Fault  is  found  with  the  charge  of  the  court  in  many  partic- 
ulars. We  have  given  our  attention  to  them,  but  find  no  preju- 
dicial error  in  any  of  them.  Nor  do  we  find  that  the  court 
omitted  any  instruction  which  it  should  have  given.  Most  of 
counsel's  criticisms  are  predicated  upon  the  assumption  that 
the  theory  of  the  case  adopted  by  the  trial  court,  as  to  the  lia- 
bility of  the  defendants  upon  any  aspect  of  it,  was  erroneous. 
What  has  been  said  in  the  discussion  of  the  principal  conten- 
tion disposes  of  all  of  these  criticisms. 

As  to  the  measure  of  damages,  the  court  gave,  among  others, 
the  following  instruction:  "If  you  find  for  the  plaintiff,  and 
should  further  find  that  the  capacity  of  the  plaintiff  to  labor  or 
earn  money  has  been  reduced  by  reason  of  his  injuries,  you 
should  award  him  such  sum  on  that  account  as  will  purchase 
an  annuity  equal  to  the  difference  in  the  amount  he  could  earn 
annually  in  view  of  his  injuries  and  the  amount  he  could  have 
earned  annually  were  it  not  for  his  injuries,  keeping  in  mind, 
however,  any  diminution  in  his  earning  capacity  that  may  ensue 
on  account  of  his  advancing  years  or  from  other  causes  if  the 
injury  had  not  occurred."  It  is  said  that  the  jury  were  here 
told  that,  having  determined  the  yearly  loss  of  earnings  by  plain- 
tiff by  reason  of  his  impaired  capacity,  the  cost  of  an  annuity 
for  a  like  amount  was  the  standard  by  which  they  should 
measure  the  amount  of  their  verdict.  As  an  abstract  statement 
of  law  there  is  no  fault  to  be  found  with  the  instruction.  What 
it  would  cost  to  buy  an  annuity  for  the  amount  which  a  person 
in  the  condition  in  which  plaintiff  appeared  to  the  jury  to  be 
at  the  time  of  the  trial,  is  as  nearly  an  exact  standard  as  can 
be  laid  down.  Of  course,  in  ascertaining  the  amount  of  the 
annuity,  the  jury  must  take  into  consideration  probable  diminu- 
tion of  earning  capacity  due  to  causes  other  than  the  injury  it- 
self, such  as.  advancing  age,  the  apparent  present  state  of  plain- 
tiff's health,  the  apparent  permanence  or  lack  of  permanence 
of  his  disability,  his  habits  of  life,  and  the  possibility  that  his 
employment  would  have  been  continuous,  and  the  like.  These 
are  the  conditions  referred  to  in  the  latter  part  of  the  instruc- 
tion, and,  if  any  fault  is  to  be  found  with  it,  it  lies  in  the  fact 
that  these  conditions  are  not  enumerated  with  more  particu-  ' 
larity.  In  a  later  insjruction,  however,  given  at  the  request  of 
the  defendants,  after  referring  to  the  evidence  touching  the 
use  they  might  make  of  mortality  and  annuity  tables,  the  court 
carefully  palled  the  attention  of  the  jury  to  these  particular  con- 
ditions, saying  to  them  that  these  tables  were  not  to  be  considered 
as  an  absolute  basis  for  their  calculations,  but  must  be  used  by 
them  as  a  guide  only  so  far  as  the  facts  before  corresponded  to 
those  from  which  the  tables  were  computed.  This  brings  the 
instructions  withm  the  rule  as  laid  down  in  Bourke  v,  Butte 
Electric  Ry.  Co.,  33  Mont.  267,  83  Pac.  470,  as  explained  in 
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Lewis  V,  Northern  Pacific  Ry.  Co.,  36  Mont.  225,  92  Pac  469, 
and  Robinson  v,  Helena  Light  &  Ry.  Co.,  38  Mont.  222,  99 
Pac.  837. 

Other  alleged  errors  have  been  examined,  but  none  of  them 
have  been  found  sufficiently  meritorious  to  require  special  notice. 

The  judgment  and  order  are  affirmed  as  to  the  defendants 
railway  company  and  Doyle;  as  to  the  defendant  Whalen  they 
are  reversed,  and  the  cause  is  remanded,  with  directions  to  the 
district  court  to  dismiss  the  action  as  to  him. 

Smith  and  Holloway,  JJ.,  concur. 


Emerson  v.  Boston  &  M.  R.  R.  et  al. 

(Supreme  Court  of  New  Hampshire,  Merrimack,  Feb.  1,  1910.) 

[75  Atl.  Rep.  529.] 

Statutes — ^Legislative  Language — Construction, — ^Legislative  lan- 
guage is  not  given  a  strict  or  literal  meaning,  when  it  is  apparent 
from  competent  evidence  that  such  meaning  w^as  not  intended  by  the 
lawmakers. 

Carriers — Passes — Lease — Construction. — Where  the  lessee  of  a 
railroad  agreed  by  the  lease  "to  transport  the  stockholders  of  the  les- 
sor to  and  from  their  annual  and  special  meetings  free  of  charge/' 
and  at  the  time  of  the  lease  it  was  not  prohibited  by  law  or  contrary 
to  public  policy,  it  became  a  binding  part  cf  the  contract;  and, 
though  the  lessee  agreed  to  carry  the  stockholders  "free  of  charge/* 
it  did  not  undertake  to  do  so  as  a  pure  gratuity,  but  for  a  sufficient 
consideration  it  agreed  to  carry  them  without  the  usual  charge  ex- 
acted of  ordinary  passengers. 

Carriers — Passes — Laws  Prohibiting— Retroactive  Effect  of  Stat- 
ute.— Laws  1909,  c.  126,  §  2,  provides  that  no  carrier  shall  give  any 
free  ticket,  pass,  or  transportation  for  passengers  between  points 
within  the  state  except  to  certain  specified  persons.  Section  6  au- 
thorized the  imposition  of  fines  for  violation  of  the  act.  Defendant 
leased  a  railroad,  agreeing  in  the  lease  to  transport  stockholders  of 
the  lessor  to  and  from  their  annual  and  special  meetings  "free  of 
charge/'  Plaintiff,  a  stockholder  of  the  lessor,  applied  for  transpor- 
tation and  was  refused.  Held,  that  the  issuance  of  the  pass  would 
not  be  a  violation  of  chapter  126,  since  it  cannot  be  presumed  that  the 
Legislature  intended  the  act  to  have  a  retrospective  effect,  rendcnng 
former  valid  contracts  illegal  and  void. 

Young,  J.,  dissenting. 

Exceptions  from  Superior  Court,  Merrimack  County;  Stone, 
Judge. 
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Suit  by  Henry  A.  Emerson  against  the  Boston  &  Maine  Rail- 
road and  another.  From  a  decree  dismissing  the  bill,  plaintiff 
excepts.     Exceptions  sustained. 

The  plaintiff  is  a  stockholder  in  the  Concord  &  Montreal  Rail- 
road, one  of  the  defendants,  which  railroad  was  leased  in  1895 
to  the  Boston  &  Maine  Railroad.  By  one  of  the  provisions  of 
the  lease  the  lessees  agreed  to  transport  the  stockholders  of  the 
lessors  to  and  from  the  latter's  annual  and  special  meetings  free 
of  charge.  The  plaintiff,  desiring  to  attend  an  annual  meeting 
of  his  company,  has  demanded  of  the  lessee  transportation  in 
accordance  with  the  terms  of  'the  lease,  which  was  refused  on 
the  ground  that  compliance  would  be  a  violation  of  chapter  126, 
Laws  1909.  The  prayer  of  the  bill  is  that  the  lessee  be  ordered 
to  furnish  the  plaintiff  the  transportation  demanded. 

Martin  &  Howe,  for  plaintiff. 
John  M.  Mitchell,  for  defendants. 

Walker,  J.  The  question  presented  by  the  plaintiff's  excep- 
tion to  the  ruling  dismissing  the  bill  is  whether  the  provision  in 
the  lease  of  the  Concord  &  Montreal  Railroad  to  the  Boston 
&  Maine  Railroad,  which  provides  that  "the  lessee  *  *  * 
shall  transport  the  stockholders  of  the  lessor  to  and  from  their 
annual  and  special  meetings  free  of  charge,"  has  been  inval- 
idated by  chapter  126,  Laws  1909,  entitled  "An  act  to  prohibit 
free  transportation  of  passengers  by  carriers."  Section  2  of 
that  act  provides  that  "no  carrier  shall,  directly  or  indirectly, 
issue  or  give  any  free  ticket,  free  pass,  or  free  transportation 
for  passengers  between  points  within  this  state,  except  to"  cer- 
tain specified  classes  of  persons,  which  do  not  include  a  stock- 
holder of  a  leased  road,  like  the  plaintiff.  Section  6  authorizes 
the  imposition  of  fines  for  violation  of  the  act.  The  controlling 
purpose  of  the  Legislature  in  the  passage  of  this  act  was  to 
prevent  the  continuance  of  what  was  deemed  to  the  pernicious 
practice  of  railroad  corporations  in  gratuitously  issuing  passes 
to  passengers  over  their  lines,  whose  friendly  influence  for 
political  or  other  purposes  might  thus  be  secured  to  the  detri- 
ment of  the  public  good.  This  was  the  principal  mischief 
which  it  was  sought  to  correct,  and  which  must  be  borne  in 
mind  in  any  attempt  to  judicially  construe  the  statute.  Legis- 
lative language  is  not  given  a  strict  or  literal  meaning,  when  it 
is  apparent  from  competent  evidence  that  such  meaning  was  not 
intended  by  the  lawmakers.  "The  evil  at  which  the  statute  was 
aimed  is  evidence  of  its  meaning  (Co.  Lit.  381,  b;  1  Bl.  Com. 
87),  and  may  be  looked  for  in  the  public  history  of  the  time 
(Aldridge  v.  Williams,  3  How.  9,  24,  11  L.  Ed.  469;  United 
States  V.  Railroad,  91  U.  S.  72,  79  [23  L.  Ed.  224]  ;  Rich  v. 
Flanders,  39  N.  H.  304,  311,  312)."  Opinion  of  the  Justices, 
66  N.  H.  629,  660,  33  Atl.  1076;  Pierce  v.  Emery,  32  N.  H. 
484,  508. 
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The  statute  in  question  prohibits  free  transportation  of  pas- 
sengers by  railroads,  with  certain  exceptions  not  germane  to  the 
present  inquiry.  Does  the  plaintiff  seek  "free  transportation" 
for  himself,  in  the  sense  in  which  that  expression  is  used  in 
the  statute?  His  claim  is  based,  not  upon  a  gratuitous  favor 
whioh  he  asks  the  railroad  to  accord  to  him,  and  which  for 
obvious  reasons  the  railroad  is  under  no  legal  obligation  to 
grant,  but  upon  a  contractual  obligation  entered  into  by  the  de- 
fendants, which,  if  valid  and  binding  at  the  present  time,  es- 
tablishes his  stockholder's  right  to  be  transported  to  and  from 
the  corporate  meetings  of  the  Concord  &  Montreal  Railroad. 
In  effect,  his  contention  is  that  his  right  to  such  transportation 
has  been  bought  and  paid  for,  and  that  he  is  not  asking  the  de- 
fendants to  make  a  new  contract  or  agreement  to  transport  him 
without  pecuniary  compensation,  but  to  perform  an  old  contract 
which  has  been'  in  force  for  many  years.  By  the  lease  the 
Boston  &  Maine  Railroad  agreed  with  the  lessor  corporation 
to  "transport  the  stockholders  of  the  lessor  to  and  from  their 
annual  and  special  meetings  free  of  charge."  This  was  one  of 
the  essential  parts  of  the  contract.  It  constituted  one  of  the 
considerations  for  the  execution  of  the  lease;  and,  as  it  was 
not  at  that  time  prohibited  by  law  or  contrary  to  public  policy, 
it  became  a  binding  part  of  the  contract.  It  is  not  inaccurate 
or  misleading,  as  a  legal  proposition,  to  say  that  the  lessee  was 
paid  for  furnishing  the  transportation  in  question.  In  this 
view  of  the  case,  the  lessee  is  merely  asked  in  this  proceeding  to 
perform  its  contract.  Although  it  agreed  to  carry  stockholders 
"free  of  charge,"  the  meaning  is,  not  that  it  assumed  to  do  that 
as  a  pure  gratuity,  but  that  for  a  sufficient  consideration  it 
agreed  to  carry  them  without  the  usual  and  additional  com- 
pensation exacted  of  ordinary  passengers.  The  terms  of  the 
lease  admit  of  no  other  sensible  construction  upon  this  point. 

As  the  stockholders  of  the  Concord  road  authorized  and  rati- 
fied the  lease,  and  were  in  effect  the  actual  lessors,  and  became 
entitled  as  such  stockholders  to  the  transportation  provided 
for  them  in  the  lease,  the  issuance  of  a  stockholder's  pass  to 
the  plaintiff  for  the  purpose  of  attending  the  annual  meeting 
of  the  Concord  &  Montreal  corporation  is  not  a  violation  of  the 
provisions  of  chapter  126,  Laws  1909.  It  cannot  be  presumed  that 
the  Legislature  intended  the  act  to  have  a  retrospective  effect, 
rendering  former  valid  contracts  illegal  ^nd  void.  This  result  , 
is  supported  by  analogous  cases  in  other  jurisdictions.  Demp- 
sey  V,  Railroad,  146  N.  Y.  290,  40  N.  E.  867;  Louisville,  etc.. 
R.  R.  V,  Mottley  (Ky.)  118  S.- W.  982,  s.  c.  (C.  C.)  150  Fed. 
406;  Curry  v.  Railway,  58  Kan.  6,  18,  48  Pac.  579;  Oklahoma 
City  V,  Railway,  20  Okl.  1,  93  Pac.  48,  16  L.  R.  A.  (N.  S.)  651. 

Exception  sustained. 

Young,  J.,  doubted.     The  others  concurred. 
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Martin  v,  Boston  &  N.  St.  R.  Co. 
(Supreme  Judicial  Court  of  Massachusetts,  Suffolk,  Feb.  23,  1910.) 

[91   N.   E.  Rep.  159.] 

Ne^^ligence — "Gross  Negligence."* — Negligence,  to  be  "gross,^* 
must  include  an  element  of  carelessness  so  great  that  the  court  or 
jury  can  say  that  there  was  not  only  an  absence  of  the  due  care  that 
should  have  been  exercised,  but  also  a  great  degree  of  negligence 
materially  greater  than  that  which  would  constitute  ordinary  negli- 
gence. 

Carriers — Gross  Negligence — Res  Ipsa  Loquitur. — That  an  explo- 
sion occurs  in  the  controller  box  of  a  street  car,  which,  up  to  the  time 
of  the  explosion,  was  running  smoothly,  is  not,  under  the  doctrine  of 
res  ipsa  loquitur,  a  showing  of  gross  negligence  on  the  part  of  the 
operatives  of  the  car. 

Appeal  and  Error — Review — Qualification  of  Expert  Witness. — 
While  it  is  a  general  rule  that  the  question  whether  a  witness  is  qual- 
ified as  an  expert  is  for  the  trial  court,  nevertheless,  when  the  facts 
on  which  the  decision  of  the  question  dfepends  are  undisputed,  the 
question  becomes  one  of  law,  and  the  decision  of  the  trial  court  may 
be  reviewed. 

Evidence — ^Competency  of  Expert — Use  of  Adversary's  Witness. 
— ^That  a  witness  is  not  offered  as  an  expert  by  the  party  calling  him 
will  not  prevent  the  other  side  from  using  him  as  such,  if  it  turns  out 
that  he  has  the  necessary  qualifications. 

Evidence — Expert  Witness — Evidence  of  Qualifications. — In  an  ac- 
tion for  injuries  to  a  street  car  passenger,  evidence  held  to  show  no 
abuse  of  discretion  in  refusing,  on  cross-examination,  to  allow  a  wit- 
ness to  express  his  opinion  as  an  expert. 

Exceptions  from  Superior  Court,  Suffolk  County;  Francis 
A.  Gaskill,  Judge. 

Action  by  one  Martin,  administrator,  against  the  Boston  & 
Northern  Street  Railroad  Company.  Verdict  for  defendant,  and 
plaintiff  brings  exceptions.     Exceptions  overruled. 

/.  B.  Cotter  and  7.  P.  Pagan,  for  plaintiff. 
H,  P,  Hurlburt  and  D.  £.  Hall,  for  defendant. 

Morton,  J.  The  declaration  as  amended  was  in  four  counts. 
The  third  count  was  a  statutory  count  for  the  death  of  the 
plaintiff's  intestate  "by  reason  of  the  negligence  and  careless- 
ness of  the  defendant  and  the  unfitness  and  gross  carelessness 
of  its  servants  and  agents  while  engaged  in  its  business;"  and 

♦For  definitions  of  gross  negligence,  see  last  foot-note  of  Louis- 
ville &  N.  R.  Co.  V.  Roth  (Ky.),  32  R.  R.  R.  610,  55  Am.  &  Eng.  R. 
Cas.,  N.  S.,  610. 
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the  fourth  count  was  at  common  law  for  conscious  suffering 
caused  by  the  negligence  and  carlessness  of  the  defendant  and 
its  agents  and  servants.  The  plaintiff  put  in  his  case  and  rested. 
When  he  rested  counsel  for  the  plaintiff  stated  to  the  court  that 
he  relied  on  the  third  and  fourth  counts  only  and  that  he  waived 
the  first  and  second.  In  reply  to  a  question  by  the  court  the 
plaintiff  conceded  that  up  to  that  point  there  was  no  evidence  of 
the  unfitness  of  the  servants  and  agents  of  the  defendant.  There- 
upon the  defendant  rested  as  to  the  gross  negligence  and  care- 
lessness of  the  defendant's  agents  and  servants  as  alleged  in  the 
statutory  count.  The  court  then  ruled  that  there  was  no  evi- 
dence of  the  gross  negligence  or  carelessness,  or  of  the  unfitness 
of  the  defendant's  servants  and  agents,  and  declined  to  submit 
the  case  to  the  jury  on  those  issues  and  limited  the  plaintiff 
under  the  third  count  to  the  questions  of  the  negligence  of  the 
corporation  itself.  The  plaintiff  duly  excepted,  and  the  first 
question  relates  to  the  correctness  of  the  rulings  thus  made. 

The  plaintiff  relies  on  the  doctrine  of  res  ipsa  loquitur,  as  ap- 
plied to  the  circumstances  of  this  case,  to  show  that  there  was 
evidence  warranting  a  finding  that  the  accident  was  due  to  gross 
negligence  on  the  part  o*f  the  defendant's  servants  and  agents. 
An  accident  may  no  doubt  happen  under  circumstances  which 
in  the  absence  of  any  explanation,  without  anything  more,  would 
warrant  a  finding  that  it  could  not  have  occurred  except  for 
gross  negligence  and  carelessness  on  the  part  of  the  defendant's 
servants  or  agents.  See  McNamara  z'.  Boston  &  Maine  Rail- 
road, 202  Mass.  491,  89  N.  E.  131.  But  negligence  to  be  gross 
must  include  an  element  of  carelessness  so  great  that  the  court 
or  jury  can  say  that  there  was  not  only  an  absence  of  the  due 
care  that  should  have  been  exercised,  but  also  a  great  degree 
of  negligence  materially  greater  than  that  which  would  consti- 
tute ordinary  negligence.  No  doubt  what  would  be  gross  neg- 
ligence under  one  set  of  circumstances  might  not  be  so  under 
another;  and  no  doubt,  also,  the  highly  dangerous  consequences 
to  be  apprehended  in  one  case  might  contribute  to  render  that 
gross  negligence  which  would  not  be  such  in  another  case.  In 
the  present  case  the  plaintiff  introduced  no  independent  evi- 
dence to  show  that  there  was  anything  defective  or  improper  in 
the  construction  or  operation  of  the  car.  On  the  contrary  the 
uncontradicted  testimony  of  the  plaintiff's  witnesses  was  that 
down  to  the  instant  of  the  explosion  the  car  had  been  running 
smoothly  and  that  it  had  stopped  and  started  in  the  ordinary 
way,  and  that  there  had  been  nothing  unusual  about  it.  Under 
such  circumstances  it  cannot  be  said  that  the  explosion  of  itself 
furnished  evidence  of  such  conduct  on  the  part  of  the  defendant's 
servants  and  agents  as  to  constitute  gross  negligence.  The 
plaintiff  has  not  argued  that  there  was  any  evidence  of  the  un- 
fitness of  the  defendant's  servants  or  agents.  We  think  that  tlie 
rulings  excepted  to  were  correct. 
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The  plaintiff  also  excepted  to  certain  rulings  in  regard  to 
matters  of  evidence.  The  defendant  called  as  a  witness  one 
Campbell,  who  testified  that  he  was  foreman  of  the  electrical 
equipment  of  the  defendant  during  a  period  which  covered  the 
time  of  the  accident;  and  after  stating  what  his  duties  were  he 
went  on  to  describe  the  construction  and  operation  of  the  cars 
used  by  the  defendant.  He  also  testified  that  he  examined  the 
car  in  question  on  the  night  of  the  accident,  and  after  describing 
certain  tests  that  he  made  in  regard  to  the  controller  and  the 
result  of  them,  he  was  permitted  to  answer  without  objection 
that  the  conclusion  to  which  they  led  him  was  that  the  controller 
was  "O.  K."  He  further  testified  as  to  the  condition  in  which 
he  found  other  parts  of  the  mechanism,  and  what  he  did  in 
the  way  of  causing  repairs  to  be  made.  On  cross-examination 
the  plaintiff  sought  to  use  him  as  an  expert,  and  for  that  pur- 
pose»  after  the  witness  had  testified  that  the  insulation  was 
scorched  on  some  of  the  wires,  asked  him-,  assuming  that  the 
insulation  was  worn  off,  what  effect  that  would  have  upon  the 
use  and  operation  of  the  controller.  This  was  objtrted  to  and 
excluded  on  the  ground  that  the  witness  had  not  been  put  on  as 
an  expert.  After  some  further  questions  and  answers  in  regard 
to  the  principles  and  operation  and  results  in  certain  cases  of 
electric  power,  which  were  evidently  put  to  bring  out  the  knowl- 
edge of  the  witness  in  regard  to  such  matters,  the  witness  was 
asked,  "Now,  from  your  study  of  this  case  and  from  your 
familiarity  with  the  principle  of  the  resistance  box,  did  you  form 
any  opinion  as  to  when  that  was  burned  out  or  blown  out?" 
And  again,  "Did  you  form  an  opinion  as  to  what  was  the  cause 
of  the  burning  of  the  panel?"  Upon  objection  both  questions 
were  excluded,  the  court  stating  in  substance,  later,  that  anything 
in  the  nature  of  facts  could  be  shown  by  the  witness,  but  anything 
in  the  nature  of  an  opinion  was  excluded.  It  is  no  doubt  true, 
as  contended  by  the  plaintiff,  that  while  the  general  rule  is  that 
the  question  whether  a  witness  is  qualified  as  an  expert  is  for 
the  trial  court,  nevertheless  when  the  facts  upon  which  the 
decision  of  the  question  depends  are  undisputed  the  question 
becomes  one  of  law,  and  the  decision  of  the  trial  cpurt  may  be 
reviewed.  Muskeget  Island  Club  v.  Nantucket,  185  Mass.  303, 
70  N.  E.  61.  It  is  also  no  doubt  true  that  the  fact  that  a  witness 
is  not  offered  as  an  expert  by  the  party  calling  him  will  not 
prevent  the  other  side  from  using  him  as  such  if  it  turns  out 
that  he  has  the  necessary  qualifications.  In  the  present  case, 
while  the  witness  showed  great  practical  familiarity  with  the 
equipment  and  operation  of  electric  cars,  and  might  well  have 
been  allowed  to  express  his  opinion,  we  do  not  think  that  the 
facts  in  regard  to  his  qualifications  were  so  clear  and  undisputed 
that  it  can  be  said  as  matter  of  law  that  the  court  was  wrong  in 
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excluding  the  questions  which  it  did.    We  do  not  understand  that 
any  ruling  was  asked  for  or  any  exception  saved  in  regard  to 
the  witness'  testimony  at  the  former  trial. 
Exceptions  overruled. 


Black  v.  Boston  Elevated  Ry.  Co. 

(Supreme  Judicial  Court  of    Massachusetts,  Middlesex,  May  18, 1910) 

[91   N.   E.   Rep.  891.] 


Carriers — Injuries  to  Passenger — Sudden  Stopping  of  Car^— That 
plaintiff  testified  that  the  street  car  on  which  she  was  riding  was 
stopped  more  suddenly  than  any  on  which  she  had  ever  ridden,  and 
that  she  had  ridden  on  electric  cars  for  a  long  time,  showed  that  the 
stop  was  not  one  of  the  kind  incident  to  travel  on  an  electric  car. 

Carriers — Injuries  to  Passenger — Sufficiency  of  Evidence.— In  an 
action  for  injuries  to  a  passenger  from  the  sudden  stopping  of  a 
street  car,  plaintiff's  testimony  that  she  did  not  remember  distinctly, 
but  it  seemed  to  her  it  was  a  regular  stop,  and  that  she  had  an  indis- 
tinct recollection  of  some  one  passing  in  front  of  her  as  though  they 
went  out  of  the  front  door,  justified  a  finding  that  the  car  was  stopped 
to  let  off  passengers,  and  not  to  avoid  a  collision. 

Exceptions  from  Superior  Court,  Middlesex  County;  Lloyd 
E.  White,  Judge. 

Action  by  Emma  Black  against  the  Boston  Elevated  Railway 
Company.  Verdict  for  plaintiff,  and  defendant  excepts.  Ex- 
ceptions overruled. 

Coakley  &  Slierman,  R,  H.  Sherman,  and  W.  M.  Hurd,  for 
plaintiff. 

F.  W,  Fosdick  and  £.  A,  Counihan,  Jr.,  for  defendant. 

LoRiNG,  J.  The  plaintiff  testified  that  she  was  standing  up 
with  her  hand  through  the  loop  of  "the  strap,"  and  her  thumb 
on  the  outside ;  that  she  had  hold  of  the  strap  "firmly,**  and  that 
^*the  strap  was  wrenched  right  out  of  my  hand"  by  the  cars 
stopping  "very  suddenly,"  more  suddenly  than  she  ever  had  seen 
a  car  stop,  although  she  had  been  in  the  habit  of  riding  on 
electric  cars  "for  a  long  while"  before  the  accident.  She  also 
testified  that  "a  number  of  other  people"  standing  in  the  car  near 
her  were  thrown  forward  and  back  again  by  the  sudden  stop. 
This  evidence,  if  believed,  showed  that  the  stop  here  in  question 
was  not  of  the  kind  incident  to  travel  on  an  electric  car,  and 
the  case  comes  within  Lacour  zk  Springfield  Street  Railway, 
200  Mass.  34,  85  N.  E.  868,  and  Cutts  v.  Boston  Elevated  Rail- 
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way,  202  Mass.  450,  89  N.  E.  21,  and  not  within  McGann  v. 
Boston  Elevated  Railway,  199  Mass.  446,  85  N.  E.  570,  18  L. 
R.  A.  (N.  S.)  506,  127  Am.  St  Rep.  509,  and  Stevens  v.  Boston 
Elevated  Railway;  199  Mass.  472,  85  N.  E.  571. 

This  has  not  been  seriously  questioned  by  the  defendant.  The 
contention  plit  forward  by  it  is  that  in  a  case  like  that  now  before 
us  a  plaintiff  does  not  go  far  enough  with  his  proof  to  make 
out  a  prima  facie  case  of  negligence  in  the  stopping  of  the  car 
unless  he  goes  farther  and  introduces  evidence  to  show  that  the 
sudden  stop  was  not  made  to  avoid  a  collision;  and  it  relies  on 
what  was  said  by  Lathrop,  J.,  in  Timms  v.  Old  Colony  St.  Ry., 
183  Mass.  193,  66  N.  E.  797,  in  support  of  this  contention.  But 
that  point  was  not  decided  in  Timms  v.  Old  Colony  Street  Ry. 
The  stop  there  in  question  was  of  the  kind  which  is  incident  to 
travel  on  electric  cars.  See,  in  this  connection,  Magee  v.  New 
York,  New  Haven  &  Hartford  R.  R.,  195  Mass.  Ill,  113,  80 
N.  E.  689 ;  Partelow  v.  Newton  &  Boston  St.  Ry.,  196  Mass.  24, 
31,  81  N.  E.  894;  McGann  v.  Boston  Elevated  Ry.,  199  Mass. 
446,  448,  449,  85  N.  E.  570,  18  L.  R.  A.  (N.  S.)  506,  127  Am. 
St.  Rep.  509;  Stevens  v,  Boston  Elevated  Ry.,  199  Mass.  471, 
475,  85  N.  E.  571. 

It  is  not  necessary  to  decide  the  point  in  the  case  at  bar. 
In  the  case  at  bar  the  plaintiff  did  go  farther.  She  testified  that 
she  did  not  remember  distinctly,  but  "it  just  seemed  to  me  that 
it  was  a  regular  stop;  I  have  an  indistinct  recollection  of  some 
one  passing  in  front  of  me  as  though  they  went  out  of  the  front 
door."  This  justified  a  finding  that  the  car  was  stopped  to  let 
passengers  get  off  the  car  and  not  to  avoid  a  collision. 

Exceptions  overruled. 
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Merritt  v.  Atlantic  Coast  Line  R.  R. 

(Supreme  Court  of  North  Carolina,  March  31,  1910.) 

[67  S.  E.  Rep.  579.] 

Railroads — Separate  Coaches  for  White  and  Colored  Passengers-* 
Penalty  for  Violation  of  Act. — Revisal  1905,  §  2619,  requires  railroads 
to  provide  separate  but  equal  accommodations  for  white  and  colored 
passengers.  Section  2620  provides  for  the  exemption  by  the  commis- 
sion of  certain  roads  and  trains.  Section  2621  provides  when  the  two 
races  may  be  put  in  ^he  same  coach,  and  section  2622  imposes  a  pen- 
alty for  not  providing  separate  cars.  Held,  that  failure  to  furnish  the 
equipment  was  the  cause  of  the  penalty,  and  no  penalty  is  incurred  if 
a  passenger  is  directed  by  a  train  hand  or  conductor  into  the  wrong 
car. 

Clark,  C.  J.,  dissenting. 

Appeal  from  Superior  Court,  Sampson  County ;  Guion,  Judge. 

Action  by  W.  M.  Merritt  against  the  Atlantic  Coast  Line 
Railroad.  From  a  judgment  for  plaintiff,  defendant  appeals. 
Reversed. 

Civil  action  to  recover  a  penalty  for  violation  of  what  is  com- 
monly called  the  "Ji"!  Crow  car  law,"  embodied  in  Revisal  1905. 
§§  2619-2622,  inclusive,  tried  at  January  special  term,  Sampson 
superior  court;  his  honor,  Judge  Guion,  presiding. 

The  following  is  the  evidence  of  the  plaintiff:  "On  Wednes- 
day morning.  December  29,  1908,  we  went  to  Ivanhoe,  a  station 
on  defendant's  railroad.  There  were  four  of  us,  all  white,  and 
we  bought  tickets  at  Ivanhoe  for  Tomahawk,  the  nearest  station 
to  our  homes.  We  paid  25  cents  for  each  ticket,  and  the  dis- 
tance was  about  10  miles.  When  the  train  came  we  started 
towards  the  steps  of  the  white  car.  We  got  on  steps  of  white 
car  and  started  to  go  in  white  coach,  and  the  conductor  told  us 
to  go  into  the  other  car.  We  went  in  and  found  a  few  colored 
folks,  and  they  told  us  we  were  in  the  wrong  car.  We  then  went 
out  and  started  to  go  into  the  white  coach,  but  the  conductor 
told  us  to  go  back  into  the  colored  car.  There  was  ample  room 
for  us  in  the  white  coach,  but  when  the  conductor  told  us  to 
go  into  the  other  car  we  went.  He  didn't  use  any  threats  or  do 
anything  to  make  us  go  in,  except  to  say,  'Go  in  that  car,*  point- 
ing to  the  car  for  colored  people  with  his  hand.  He  did  not  use 
any  force.'' 

J.  H.  Boney  testified  for  plaintiff:  "I  was  with  Merritt.  All 
of  us  had  tickets.  We  started  to  go  up  white  steps,  and  con- 
ductor said,  'Go  on  in  the  other  car.'  We  then  went  into  the 
colored  car,  and  some  negroes  in  there  told  use  we  were  in  the 
wrong  car,  and  we  started  out  to  go  into  the  white  coach,  when 
the  conductor  waved  his  hand  and  said,  *Go  on  back  in  the  other 
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car.'  We  went  back.  When  conductor  came  to  take  up  our 
tickets,  I  asked  him  why  he  put  us  in  the  colored  car,  and  he 
said,  *You  want  to  keep  your  baggage  with  you,  don't  you?'  I 
said  I  usually  kept  it.  My  baggage  was  rafting  gear,  axe,  etc., 
in  a  tow  sack.  There  was  plenty  of  room  in  the  white  car,  and 
there  was  plenty  of  room  in  the  colored  car.  The  railroad  had 
provided  separate  cars  for  the. two  races;  but  we  are  white  men 
and  the  conductor  ordered  us  to  go  into  the  colored  car.  He 
did  not  cuss  or  abuse  us,  and  did  nothing  except  to  tell  us  to 
go  into  the  car  for  the  colored  race.  There  was  a  coach  for  the 
whites  with  plenty  of  room,  but  the  conductor  told  us  to  ride  in 
the    colored   car.*' 

The  plaintiff  here  rested,  and  the  defendant  moved  for  judg- 
ment as  of  nonsuit,  under  the  Hinsdale  act.  Motion  overruled, 
and  defendant  excepted.  From  a  verdict  and  judgment  for  plain- 
tiff,  the  defendant  appealed. 

F,  R.  Cooper,  for  appellant. 

Brown,  J.  We  are  of  the  opinion  that  the  plaintiff  is  not 
entitled  to  recover  the  penalty  denounced  by  section  2622  of  the 
Revisal  for  failure  to  provide  separate  cars.  Where  the  carrier 
has  obeyed  the  law  and  provided  separate  cars  for  the  white 
and  colored  passengers,  which  afford  equal  accommodations,  no 
statutory  penalty  is  incurred  if  the  individual  passenger  is  di- 
rected by  a  train  hand  or  conductor  into  the  wrong  car.  This 
is  manifest  from  the  language  of  the  statutes.  Omitting  super- 
fluities, section  2619  reads  as  follows:  "All  railroad  companies 
shall  provide  separate  but  equal  accommodations  for  the  white 
and  colored  races  on  all  trains  carrying  passengers.  Such  ac- 
commodations may  be  furnished  by  railroad  companies  either 
by  separate  passenger  cars  or  by  compartments  in  passenger 
cars ;  which  shall  be  provided  by  the  railroad  under  the  super- 
vision and  direction  of  the  corporation  commission."  Section 
2620,  provides  that  the  commission  may  exempt  certain  roads 
and  trains.  Section  2621  provides  when  the  two  races  may  be 
put  in  the  same  coach,  and  section  2622  imposes  a  penalty  for 
failing  to  provide  separate  cars. 

Upon  the  testimony  of  the  plaintiff,  it  appears  that  the  defend- 
ant had  complied  fully  and  in  good  faith  with  the  statutes  cited, 
and  furnished  equal  and  separate  accommodations  on  its  train 
for  the  white  and  colored  races.  Assuming,  as  cgntended  by 
plaintiff  that  the  conductor  erred  in  showing  plaintiff  into  the 
colored  car,  because  he  had  his  rafting  gear  with  him,  that  does 
not  alter  the  admitted  fact  that  so  far  as  the  carrier  is  concerned 
it  had  complied  in  good  faith  with  the  law  and  provided  sepa- 
rate cars  and  equal  accommodations  for  the  two  races.  That 
being  so,  no  statutory  penalty  is  incurred.  That  our  construc- 
tion is  right  is  manifest  from  that  portion  of  the  law  which  pro- 
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vides  that  the  separate  cars  and  accommodations,  for  failure  to 
supply  which  the  penalty  is  given,  must  be  furnished  by  the  car- 
rier under  the  direction  and  supervision  of  the  corporation  com- 
mission. As  said  by  the  federal  court:  "The  equipment  is  the 
required  thing,  the  failure  to  furnish  which  brings  on  the  pen- 
alty, and  not  the  management  of  the  equipment  by  the  em- 
ployees/' U.  S.  V.  Ills.  Cent  R.  R.  (D.  C.)  156  Fed.  183.  That 
was  an  action  brought  by  the  government  for  the  penalty  im- 
posed by  the  safety  appliance  act  of  March  2,  1893  (Act  March 
2,  1893,  c.  196,  27  Stat.  531  [U.  S.  Comp.  St.  1901,  p.  3174]). 
The  District  Court  held  that  the  penalties  were  incurred  by  a 
failure  to  furnish  the  appliances,  and  not  because  improperly 
managed  by  the  company's  employees  after  being  furnished. 

The  motion  to  nonsuit  is  sustained. 

Reversed  and  dismissed. 


Louisville  Ry.  Co.  v.  Mitchell. 

(Court  of  Appeals  of  Kentucky,  May  5,  1910.) 
[127  S.  W.  Rep.  770.] 

Judges — Disqualification — Objections — ^Timc. — An  objection  to  a 
judge  for  bias  must  be  made  at  the  threshold;  and  is  too  late  where  it 
comes  after  other  motions. 

Carriers — Carriage  of  Passengers — Injuries — Actions— Questions 
for  Jury. — In  an  action  for  injuries  to  a  street  car  passenger  by  being 
struck  by  another  car  going  in  the  opposite  direction  as  she  was  pass- 
ing around  the  end  of  the  car  from  which  she  had  alighted,  evidence 
held  to  require  submission  of  defendant's  negligence  and  plaintiff's 
contributory  negligence  to  the  jury. 

Carriers — Carriage  cf  Passengers — Care  Required.* — A  carrier's 
duty  to  exercise  a  high  degree  of  care  toward  passengers  continues 
until  the  passenger  alights  from  the  car,  and  has  reasonable  opportu- 
nity to  reach  a  place  of  safety. 

Carriers — Carriage  of  Passengers — Injuries — Duty  to  Keep  a  Look- 
out.t — Where  a  street  car  raotorman  is  about  to  pass  a  car  which  has 
stopped  at  a  street  crossing  to  discharge  passengers,  it  is  his  duty  to 
keep  a  sharp  lookout  for  persons  alighting  from  the  car,  and  who 
might  be  expected  to  cross  immediately  behind  it,  and  to  have  his  car 
under  such  control  that  he  might  stop  it  at  a  moment's  warning. 

♦For  the  authorities  in  this  series  on  the  question  whether  a  person 
may  be  a  passenger  of  the  railroad  after  he  alights  frc>m  the  train  or 
street  car,  see  first  foot-note  of  Powers  zk  Connecticut  Co.  (Conn), 
34  R.  R.  R.  434.  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  434. 

tSee    note   on   following   page. 
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Carriers — Carriage  of  Passengers — Injuries — Contributory  Negll* 
gence — Injury  Avoidable  Notwithstanding.f — Where  a  passenger,  af- 
ter alighting  from  a  street  car,  passed  round  the  end  of  the  car,  and 
was  struck  by  a  car  traveling  in  the  opposite  direction,  which  she 
could  not  see  until  just  before  she  was  struck,  she  was  not  barred 
from  recovering  by  contributory  negligence,  if  the  motorman  by  or- 
dinary care  and  by  keeping  a  sharp  lookout  and  having  his  car  under 
control  could  have  stopped  the  car  in  time  to  have  avoided  the  injury. 

Appeal  and  Error — Review — Harmless  Error — Remarks  of  Coun. 
seLt — In  an  action  for  injuries  to  a  street  car  passenger  by  the  al- 
leged negligence  of  a  motorman,  defendant  was  not  prejudiced  by  the 
remarks  of  plaintiff's  attorney  that  the  motorman  was  a  strike 
breaker;  it  having  been  promptly  excluded  by  the  court. 

Appeal  from  Circuit  Court,  Jefferson  County,  Common  Pleas 
Branch,  Third  Division. 

Action  by  Annie  Mitchell  against  the  Louisville  Railway  Com- 
pany.    Judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 

Fairleigh,  Straus  &  Fairleigh  and  Howard  B,  Lee,  for  appel- 
lant. 
Edward,  Ogden  &  Peak,  for  appellee. 

HoBSON,  J.  Mrs.  Annie  B.  Mitchell  was  a  passenger  on  one  of 
the  south-bound  cars  on  Second  street.  There  are  two  tracks  on 
Second  street.  The  north-bound  cars  run  on  the  east  track,  and 
the  south-bound  cars  on  the  west  track.  Persons  on  the  south- 
bound cars  have  to  get  off  on  the  west  side,  and,  if  they  live  east 
of  Second  street,  they  have  to  go  across  both  tracks  to  get  to  the 
sidewalk.  Mrs.  Mitchell  got  off  at  Ormsby  and  walked  across 
behind  her  car,  which  was  still  standing  there.  Just  as  she  was 
leaving  the  second  track,  she  was  struck  by  a  north-bound  car, 
which  came  up  while  she  was  behind  the  car  she  had  gotten  off. 
She  sustained  serious  injuries  from  the  collision,  to  recover  for 
which  she  brought  this  suit,  and  in  the  circuit  court  there  was  a 
judgment  in  her  favor  for  $2,000.     The  defendant  appeals. 

The  first  point  made  on  the  appeal  is  that  the  judge  before 
whom  the  case  was  tried  erred  in  refusing  to  vacate  the  bench 

^ 

tFor  the  authorities  in  this  series  on  the  subject  of  the  liabilities  of 
a  railroad  company  with  respect  to  its  passengers  struck  by  trains 
while  crossing  tracks  between  depot  or  stopping  place  and  their  re- 
spective train  or  car,  see  first  foot-note  of  Atchison,  etc.,  Ry.  Co.  v. 
McElroy  (Kan.),  25  R.  R.  R.  487,  48  Am.  &  Eng.  R.  Cas.,  N.  S.,  487, 
where  all  those  preceding  it  are  collected;  first  foot-note  of  Bloom  v. 
Sioux  City  Traction  Co.  (Iowa),  33  R.  R.  R.  784,  56  Am.  &  Eng.  R. 
Cas.,  N.  S..  784. 

JFor  the  authorities  in  this  series  on  the  subject  of  arguments  and 
remarks  of  counsel  reflecting  on  the  credibility  of  witnesses,  etc.,  see 
foot-note  of  Hale  v.  San  Bernardino  Valley  Traction  Co.  (Cal.),  34  R.. 
R.  R.  764,  57  Am.  &  Eng.  R.  Cas.,  N.  S..  764. 
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under  the  affidavit  filed  by  the  defendant.  The  facts  about  the 
matter  are  these :  When  the  case  was  called,  the  defendant  filed 
an  affidavit  for  a  continuance  on  the  ground  of  the  absence  of 
three  witnesses.  Before  the  motion  for  the  continuance  was 
disposed  of  by  the  court,  one  of  the  witnesses  appeared,  and 
thereupon  the  plaintiff  consented  that  the  affidavit  might  be  read 
as  the  deposition  of  the  other  two  witnesses.  The  defendant  then 
announced  ready,  and  a  panel  of  18  was  drawn  from  which  to 
select  the  jury.  The  plaintiff  and  the  defendant  each  struck  three 
from  the  list.  At  this  time  the  defendant  moved  the  court  for 
a  continuance  of  the  case  on  the  ground  that  it  was  surprised 
in  that  the  witness  who  had  appeared  would  not  state  what  it 
was  allegevl  in  the  affidavit  she  would  state.  It  was  stated  in  the 
affidavit  that  she  saw  the  plaintiff  just  before  she  was  hurt,  and 
the  witness  would  state  that  the  plaintiff  was  not  the  person  she 
saw.  When  this  question  was  made,  the  court  passed  the  case  un- 
til the  next  day.  On  the  next  moniing  when  the  court  met,  the 
defendant  filed  an  affidavit  that  the  judge  would  not  give  it  a 
fair  trial.  The  matters  relied  on  in  the  affidavit  all  existed,  and 
were  known  the  day  before.  A  motion  of  this  sort  must  be  made 
at  the  threshold,  and  not  after  other  motions  are  made  and  dis- 
posed of.  K.  C.  R.  R.  Co.  v.  Kenny,  82  Ky.  154;  German  Ins. 
Co.  V.  Landram,  88  Ky.  433,  11  S.  W.  367,  592,  10  Ky.  Law 
Rep.  1039 ;  Vance  v.  Field,  89  Ky.  178,  12  S.  W.  190,  11  Ky.  Law 
Rep.  388;  Hargis  v.  Com.,  123  S.  W.  239. 

The  next  objection  made  is  that  the  court  should  have  in- 
structed the  jury  peremptorily  to  find  for  the  defendant.  The 
plaintiff's  statement  as  to  how  the  injury  occurred  is  as  follows: 
"I  got  off  the  car,  and  went  around  the  rear  end  of  the  car  to  go 
to  my  home,  and,  when  I  got  around  the  end  of  the  car,  I  lis- 
tened and  there  was  no  signal.  I  heard  none,  and  I  am  confident 
there  wjis  none,  so  I  thought  I  was  safe,  and  1  started  across, 
and  the  car  got  me  on  the  track.  I  was  very  near  off,  and  it 
caught  my  clothing.  I  hardly  know  how  it  was  done,  but  it  was 
bound  to  have  caught  my  clothing,  for  I  seemed  to  be  whirled  in 
the  air,  and  came  down  on  this  shoulder  and  arm  and  side  of  the 
heavl.  Q.  Where  were  you  when  you  saw  the  approach  of  the 
car?  A.  I  was  on  the  track.  Q.  Which  way  was  the  car  going? 
A.  North.  Q.  Then  after  you  saw  the  car,  and  saw  it  approach- 
ing, what  did  you  do?  A.  I  tried  to  get  out  of  the  way  of  it,  of 
course.  Q.  Did  you  run?  A.  I  didn't  run.  I  just  walked 
faster,  and  made  an  effort  to  get  off.  Q.  How  was  the  car  com- 
ing with  reference  to  speed,  was  it  coming  fast  or  slow?  A.  My 
impression  was  that  it  was  fast.  Of  course,  I  would  have  gotten 
across  if  it  had  not  been.  Q.  Had  you  any  time  heard  the  signal 
of  this  car,  any  gong  or  any  bell  at  all?  A.  Not  until  just  be- 
fore I  was  struck.  Q.  About  where  were  you  when  you  thought 
you   were  being  tossed  into  the  air?        A.     Well,   I  was  just 
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<ibout  the  edge  of  the  track.  There  was  one  of  my  feet  had 
a  mark  on  the  shoe^  on  the  heel.  Q.  Could  you  tell  me  just 
how  far  you  were  thrown.  A.  Well,  I  don't  know  that  I  can.  I 
don't  know  whether  I  can  tell  how  far  I  was  thrown,  because  I 
was  so  dazed  at  the  time.  Q.  On  what  part  of  your  body  did  you 
fall?  A.  On  my  arm  and  shoulder.  Q.  Left  side?  A.  Yes,  sir." 
On  cross-examination  this  evidence  was  given :  "Q.  As  you  came 
back  of  the  car  from  which  you  got  off,  and  before  you  attempted 
to  cross  the  other  track,  knowing  the  track  was  there,  as  you  say 
you  did,  did  you  give  a  glance  of  the  eye  to  see  whether  the  other 
car  was  coming?  A.  Naturally  I  would.  I  am  not  so  positive. 
I  did  not  hear  the  signal,  so  I  thought  I  was  safe.  Q.  I  am 
not  asking  you  what  you  thought  or*what  you  might  have  done; 
but  I  am  asking  you,  did  you  do  it?  Did  you  as  you  passed 
from  behind  one  car,  whether  that  car  was  standing  still  or  mov- 
ing, and  before  you  entered  the  other  track — did  you  turn  your 
head  or  even  give  a  glance  to  see  whether  or  not  a  car  was 
coming  on  the  track  you  were  about  to  cross?  A.  That  may 
appear  curious,  bu,t  I  didn't  see  it  until  I  got  on  the  track. 
*  *  *  Q.  Where  were  you  in  the  street  or  with  reference  to  the 
north-bound  track  when  you  say  you  heard  the  scream?  A. 
Where  was  I  on  the  track?  Q.  Yes.  A.  I  was  very  near  across. 
^.  Over  on  to  the  north  side — I  mean  over  to  the  east  side  ?  A. 
Yes,  sir." 

On  practically  this  state  of  facts  a  recovery  was  sustained  in 
Louisville  Railway  Co.  v.  Hudgins,  124  Ky.  79,  98  S.  W.  275,  30 
Ky.  Law  Rep.  316,  7  L.  R.  A.  (N.  S.)  152,  and  under  the  rule 
laid  down  in  that  case,  the  court  did  not  err  in  refusing  to  give 
the  jury  a  peremptory  instruction  to  find  for  the  defendant. 
The  railway  company  proved  by  its  witnesses  that  the  north- 
bound car  was  going  very  slow  as  it  passed  the  south-bound* 
<:ar,  that  the  gong  was  ringing,  and  that  the  car  was  under  control. 
According  to  its  evidence,  the  accident  was  due  to  the  fact  that 
Mrs.  Mitchell  came  around  the  standing  car  and  upon  the  other 
track  so  close  to  the  north-bound  car  that  the  injury  to  her 
could  not  have  been  avoided  by  ordinary  care  on  the  part  of 
those  in  charge  of  that  car.  But  this  question  was  aptly  sub- 
mitted to  the  jury  by  the  instructions  of  the  court,  and  we  cannot 
say  that  the  verdict  of  the  jury  is  not  warranted  by  the  evidence. 
While  the  numerical  weight  of  the  evidence  is  with  the  railway 
company,  there  are  facts  in  the  case  warranting  the  conclusion 
which  the  jury  reached.  The  conductor  of  the  south-bound 
car  says  that,  when  the  motorman  on  the  north-bound  car 
passed  him  about  the  middle  of  his  car,  he  was  kicking  the  gong, 
indicating  an  alarm  that  somebody  was  on  the  track  in  front. 
Mrs.  Mitchell  was  behind  her  car,  and  if  she  came  in  view  a 
half  a  car's  length  from  the  motorman,  and  he  had  his  car  under 
'Control,  he  should  have  been  able  to  have  stopped  it  or  to  have 


714         Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Louisville  Ry.  Co.  v.  Mitchell 

SO  checked  it  at  least  so  as  not  to  strike  Mrs.  Mitchell  with  great 
force.  The  evidence  is  that  she  was  thrown  in  the  air,  and 
thrown  to  the  ground  with  such  force  as  to  fracture  her  shoulder. 
The  proof  shows  that  the  car  struck  Mrs.  Mitchell  with  consid- 
erable force.  She  was  about  the  center  of  the  track  when  the 
alarm  was  sounded,  and  was  walking  hastily  to  get  across.  If 
this  car  had  been  under  control,  it  could  not  have  run  as  far  as 
it  did  catching  Mrs.  Mitchell  before  she  could  make  two  or  three 
steps  and  striking  her  with  the  force  it  did  after  the  motorman 
began  to  kick  his  gong  as  an  alarm  signal. 

Carriers  of  passengers  are  under  obligation  to  exercise  toward 
their  passengers  a  very  high  degree  of  care,  and  this  duty  con- 
tinues until  the  passenger  ajjghts  from  the  car  and  has  a  reason- 
able opportunity  to  reach  a  place  of  safety.  In  the  case  referred 
to  the  court  said :  "The  duty  that  persons  operating  street  cars 
owe  to  passengers  does  not  end  immediately  when  the  passen- 
ger has  stepped  safely  to  the  ground.  They  are  required  to,  and 
should,  exercise  ordinary  care  to  prevent  injury  by  their  cars 
to  persons  who  have  left  the  car  while  they  are  attempting  to 
reach  the  street  or  a  place  of  safety.  It  was,  of  course,  the 
duty  of  appellee,  when  she  started  to  cross  the  tracks,  to  exercise 
ordinary  care  for  her  own  safety,  but,  although  she  failed  to  do 
this  and  her  failure  may  have  contributed  to  such  an  extent  to 
bring  about  the  injury  of  which  she  complains,  that  it  would 
not  have  happened  except  for  her  failure  to  exercise  this  degree 
of  care,  this  will  not  relieve  the  appellant  of  liability  if  the  per- 
son in  charge  of  the  car  that  struck  her  could  by  the  exercise  of 
ordinary  care  have  discovered  the  peril  appellee  was  in,  and,  by 
the  exercise  of  ordinary  care,  have  prevented  the  injury  to  her. 
It  was  the  duty  of  the  motorman  in  charge  of  the  car  at  this  point 
and  place  to  keep  a  sharp  lookout  for  persons  alighting  from  the 
car,  and  who  might  be  expected  to  cross  the  street  immediately 
behind  it,  and  to  have  his  car  under  such  control  that  he  might 
stop  it  at  a  moment's  warning,  and  it  is  manifest  that,  if  the 
motorman  had  exercised  this  degree  of  care,  he  could  aiid  should 
have  discovered  the  appellee's  peril  in  time  to  have  prevented  in- 
juring her." 

fVactically  a  similar  view  was  taken  by  the  United  States  Su- 
preme Court  in  Chunn  v.  City  R.  R.  Co.,  207  L .  S.  302,  28  Sup. 
Ct.  63,  52  L.  Ed.  219.  The  court  there  said:  "Nor  was  the 
plaintiff  necessarily  wanting  in  due  care  in  taking  her  place  be- 
tween the  tracks.  It  was  the  usual  place  from  which  entrance 
to  the  Washington  car  was  made.  It  was  safe  enough  under 
ordinary  circumstances.  It  was  made  unsafe  only  by  reason  of 
the  defendant's  negligent  act  in  running  another  car  rapidly  by. 
The  plaintiff  had  the  right  to  assume  that  the  defendant  would 
not  commit  such  an  act  of  negligence,  and  that,  when  it  stopped 
one  car  and  thereby  invited  her  to  enter  it,  it  would  not  run 
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another  by  the  place  of  her  entrance  and  put  her  in  peril.  We 
think  that  it  cannot  be  said  as  a  matter  of  law  that  the  plaintiff 
was  guilty  of  contributory  negligence.  That  issue  with  the  others 
in  the  case  should  have  been  submitted  to  the  jury  with  appro- 
priate instructions.  Nor  is  it  clear  that,  even  if  the  plaintiff  was 
not  free  fiom  fault,  her  negligence  was  the  proximate  cause  of 
the  injury.  If  she  carelessly  placed  herself  in  a  position  exposed 
to  danger,  and  it  was  discovered  by  the  defendant  in  time  to  have 
avoided  the  injury  by  the  use  of  reasonable  care  on  its  part,  and 
the  defendant  failed  to  use  such  care,  that  failure  might  be  found 
to  be  the  sole  cause  of  the  resulting  injury."  Those  in  charge  of 
the  cars  on  such  a  street  must  know  when  they  pass  a  car  stand- 
ing at  a  crossing  that  the  car  is  there  for  the  purpose  of  taking 
on  and  letting  off  passengers,  and  that  the  passengers  getting 
off  that  car  must  cross  the  street  behind  it  if  they  desire  to  reach 
th^  other  side  of  the  street.  That  passengers  do  this  is  a  matter 
of  daily  observation.  These  passengers  cannot  see  a  car  approach- 
ing on  the  other  side  until  they  are  practically  on  that  track.  It 
necessarily  follows  that  a  due  regard  for  life  requires  cars  as 
they  approach  other  cars  standing  for  this  purpose  to  be  under 
control  and  to  be  so  operated  as  not  to  endanger  the  passengers 
whom  the  defendant  has  just  set  down  from  its  other  car.  and 
have  had  no  opportunity  to  reach  a  place  of  safety.  They  can- 
not well  remain  standing  in  the  street;  for  they  would  be  in 
danger  from  other  vehicles.  Their  presence  crossing  the  other 
track  is  reasonably  to  be.  anticipated  whenever  a  car  is  seen 
stopped,  and  therefore  the  car  approaching  such  a  car  on  the 
other  track  should  be  run  with  such  care  as  the  safety  of  these 
persons  demand,  and  we  adhere  to  the  rule  laid  down  in  the  case 
cited  that  proper  care  is  not  exercised,  unless  such  approaching 
car  is  so  under  control  as  it  passes  the  other  car  that  it  .may  be 
stopped  on  a  moment's  notice. 

The  rule  as  to  contributory  negligence  in  this  class  of  cases 
has  been  often  laid  down  by  us.  It  is  essential  that  reasonable 
signals  of  the  approach  of  the  car  should  be  given,  and  it  is 
equally  essential  that  the  car  should  be  under  such  control  that, 
if. persons  are  seen  on  the  crossing,  danger  to  them  may  be 
avoided  by  proper  care  on  the  part  of  the  motorman.  Contribu- 
tory negligence  never  bars  a  recovery  where  the  danger  of  the 
person  is  discovered  in  time  for  those  in  charge  of  the  car  by 
ordinary  care  to  avoid  injury  to  him.  But  what  the  motorman 
in  fact  sees  is  not  the  criterion  by  which  the  liability  of  the  com- 
pany in  such  cases  is  to  be  determined.  If  he  fails  to  see  what 
he  would  have  seen  if  he  had  kept  a  lookout,  the  company  is 
as  liable  as  if  he  in  fact  saw  the  person.  To  hold  otherwise 
would  be  to  allow  his  disregard  of  his  duty  to  keep  a  lookout  to 
place  him  and  the  company  in  a  more  favorable  position  than  if 
he  had  done  his  duty  in  this  respect.     The  lookout  is  essential 
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to  the  safety  of  the  travelers  on  the  highway,  and  public  policy 
requires  that  a  premium  should  not  be  placed  on  his  disregard  of 
his  duty  to  keep  a  lookout.  The  rule  is  therefore  a  sound  one 
which  regards  him  as  in  fact  seeing  what  he  must  have  seen  if 
he  had  been  on  the  lookout.  It  applies  in  all  cases  where  a  look- 
out duty  exists.  L.  &  N.  R.  R.  Co.  v.  Collins,  2  Duv.  114,  87 
Am.  Dec.  486;  L.  &  N.  R.  R.  Co.  v.  McCoy,  81  Ky.  411 ;  L.  &  X. 
R.  R.  Co.  V.  Earl,  94  Ky.  368,  22  S.  W.  607,  15  Ky.  Law  Rep. 
184;  L.  &  N.  R.  R.  Co.  v,  Krey,  29  S.  W.  869,  16  Ky.  Law  Rep. 
797;  L.  &  N.  R.  R.  Co.  v.  Hackman,  30  S.  W.  407,  17  Ky.  Law 
Rep.  81 ;  Passamaneck  v,  Louisville  R.  R.  Co.,  98  Ky.  195,  32 
S.  W.  620,  17  Ky.  Law  Rep.  763;  Owensboro  v.  Hill,  56  S. 
W.  21,  21  Ky.  Law  Rep.  1638;  Flynn  v.  Louisville  R.  Co., 
1 10  Ky.  668,  62  S.  W.  490,  23  Ky.  Law  Rep.  57 ;  Floyd  v.  Pad- 
ucah  R.  Co.,  73  S.  W.  1122,  24  Ky.  Law  Rep.  2364;  Hummer  v. 
L.  &  N.  R.  R.  Co.,  128  Ky.  486,  108  S.  W.  885,  32  Ky.  Uw  Rep. 
1315.  Where  the  law  imposes  on  a  person  the  duty  to  see,  it  will 
not  hear  him  say  he  did  not  see  what  he  should  have  seen.  To 
allow  this  would  be  to  allow  him  to  shield  himself  by  his  own 
wrong.  The  principal  is  applied  to  public  officers  in  cases  of  mis- 
take or  fraud,  and  in  other  matters  no  less  than  in  negligence 
cases. 

The  plaintiff's  injuries  are  serious  and  permanent.  The 
amount  found  in  her  favor  is  not  excessive ;  and  we  do  not  see 
that  the  defendant  could  have  been  prejudiced  by  the  remark 
made  by  the  attorney  to  the  effect  that  the  motorman  was  a  strike 
breaker,  when  it  was  promptly  excluded  by  the  court. 

Judgment  affirmed. 
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(Court  of  Appeals  of  Kentucky,  May  27,  1910.) 
[128  S.  W.  Rep.  341.] 

Exceptions^  Bill  of— Time  for  Filing — Extension. — The  court  may 
extend  the  time  for  filing  a  bill  of  exceptions  before  expiration  of  the 
time  allowed  for  that  purpose  to  another  day  in  the  term,  and,  when 
the  bill  is  filed  within  the  time  so  allowed,  it  becomes  a  part  of  the 
record. 

Trial — Submission  of  Issue — Sufficiency  of  Evidence. — Where  there 
is  testimony  warranting  a  recovery,  plaintiff's  right  to  go  to  the  jury 
is  not  affected  by  the  fact  that  other  witnesses  whom  he  introduced 
may  have  given  contradictory  evidence. 

Carriers — Ejection  of  Passenger — Evidence. — Evidence  held  not  to 
show  that  an  ejected  passenger  was  in  a  helpless  condition  when  put 
off  the  train. 

Carriers — Ejection  of  Passenger — Duty  of  Carrier. — Under  the  ex- 
press provisions  of  Ky.  St.  §  806  (Russell's  St.  §  5350),  it  is  the  duty 
of  the  conductor  to  put  off  a  passenger  who  shall  in  the  hearing  of 
persons  or  other  passengers  and  to  their  annoyance  utter  obscene  or 
profane  language,  or  behave  in  a  boisterous  or  riotous  manner,  and 
the  conductor  need  not  wait  until  he  reaches  the  next  station. 

Carriers — Ejection  of  Passengers — Duty  of  Carrier. — In  such  a 
case,  the  conductor  is  not  required  to  permit  the  person  to  continue 
on  the  train  upon  the  promise  of  another  passenger  to  see  that  he 
will  hurt  nobod}'. 

Carriers — Ejection  of  Passengers — Duty  of  Carrier. — The  conduc- 
tor should  use  ordinary  care  for  the  safety  of  an  ejected  passenger, 
and  should  not  put  him  off  in  a  cut  where  he  would  not  be  safe  from 
passing  trains. 

Appeal  from  Circuit  Court,  Bell  County. 
"To  be  officially  reported." 

Action  by  Gilbert  Setser's  administrator  against  the  Louisville 
&  Nashville  Railroad  Company.'  There  was  a  judgment  for 
plaintiff,  and  defendant  appealed.  Pending  appeal,  plaintiff 
moved  to  strike  out  the  bill  of  exceptions  and  brought  an  original 
action  to  set  aside  an  order  extending  the  time  for  filing  the  bill 
and  the  order  filing  it.  The  petition  was  dismissed,  and  he  ap- 
pealed. Judgment  reversed  and  remanded  in  the  first  case,  and 
affirmed  in  the  second  case,  and  motion  to  strike  the  bill  over- 
ruled. 

Charles  W.  Metcalf,  J.  W,  Alcorn,  Chas.  H.  Moorman,  and 
Benjamin  D,  Warfield,  for  Louiszille  &  N.  R.  Co.  B,  B,  Golden, 
W.  T.  Davis,  and  £.  F,  Baker,  for  Setser's  Adm'r. 
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HOBSON,  J.  On  the  night  of  April  21,  1906,  Gilbert  Setser 
was  killed  on  the  line  of  the  Louisville  &  Nashville  Railroad,  and 
the  first  of  these  actions  was  brought  to  recover  for  his  death 
on  the  ground  that  it  was  caused  by  the  negligence  of  the  rail- 
road company.  Upon  a  trial  of  the  action  at  the  March  term, 
1909,  of  the  circuit  court,  there  was  a  verdict  and  judgment  for 
$30,000  in  favor  of  the  plaintiff.  The  court  at  that  term  over- 
ruled the  defendant's  motion  for  a  new  trial,  and  gave  it  until 
the  twentieth  day  of  the  next  April  term  to  prepare  and  file  a 
bill  of  exceptions.  The  March  term  was  "held  by  a  special  judge, 
who  shortly  before  the  twentieth  day  of  the  April  term  wrote  to 
the  defendant's  attorney  that  it  was  not  convenient  for  him  to 
be  present  on  the  twentieth  day  of  the  term  for  the  filing  of  the 
bill  of  exceptions  referred  to,  and  asked  that  the  time  be  ex- 
tended so  that  he  could  come  down  a  day  or  two  later.  The  de- 
fendant's attorney  then  saw  one  of  the  plaintiff's  attorneys,  who 
agreed  to  what  the  judge  wished,  and  thereupon  the  defendant's 
attorney  went  before  the  court,  and  the  regular  judge  made  an 
order  to  the  effect  that  the  defendant  had  on  that  day  tendered 
its  bill  of  exceptions,  but  that,  the  special  judge  who  had  tried 
the  case  being  absent,  the  defendant  was  given  until  May  22d  to 
have  it  signed  and  approved.  The  stenographer  had  not  at  that 
time  completed  the  transcript  of  the  evidence,  and  this  was  not 
in  fact  tendered  with  the  bill  of  exceptions.  On  May  22d,  the 
special  judge  being  present,  the  bill  of  exceptions  and  transcript 
of  the  evidence  were  presented  to  him,  approved,  and  regularly 
filed.  When  the  record  was  filed  in  this  court,  the  plaintiff  en- 
tered a  motion  to  strike  out  the  bill  of  exceptions,  and  he  then 
brought  an  original  action  in  the  circuit  court  to  set  aside  the 
order  extending  the  time  for  filing  the  bill  of  exceptions,  and  the 
order  filing  it.  The  circuit  court  sustained  a  demurrer  to  his  pe- 
tition, and  he,  having  failed  to  plead  further,  dismissed  it.  From 
this  judgment  he  appeals. 

The  motion  to  strike  out  the  bill  of  exceptions  and  the  appeal 
from  the  order  dismissing  the  plaintiff's  petition  to  set  aside  the 
orders  referred  to  will  be  disposed  of  together.  It  was  decided 
in  Knecht  v,  Louisville  Home.  Tel.  Co.,  121  Ky.  492,  89  S.  W. 
508,  28  Ky.  Law  Rep.  456,  that  if  a  bill  of  exceptions  was  filed 
within  the  time  allowed,  but  no  transcript  of  the  evidence,  the 
transcript  of  the  evidence  could  not  be  filed  after  the  court  had 
lost  jurisdiction  of  the  case.  But  here  the  order  extending  the 
time  for  filmg  of  the  bill  of  exceptions  was  made  before  the  ex- 
piration of  the  time  allowed  for  that  purpose,  and  was  not  ob- 
jected to.  Within  the  time  allowed  by  the  order,  the  bill  of  ex- 
ceptions and  transcript  of  evidence  were  filed,  and  no  objection 
was  made  then  to  the  filing  of  the  bill  of  exceptions  or  tran- 
script. The  court  had  full  power  to  extend  the  time  for  filing 
the  bill  of  exceptions  to  another  day  in  the  term,  and,  when  the 
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bill  was  filed  within  the  time  so  allowed,  it  became  properly  a 
part  of  the  record.  We  had  practically  this  question  before  us 
in  Walling  v.  Eggers,  78  S.  W.  428,  25  Ky.  Law  Rep.  1565,  and 
there  so  held.  The  judgment  of  the  circuit  court  dismissing  the 
petition  of  the  administrator  to  set  aside  the  orders  referred  to 
is  affirmed,  and  the  motion  fo  strike  out  the  bill  of  exceptions 
and  transcript  of  the  evidence  is  overruled. 

The  evidence  on  the  trial  of  the  case  as  to  the  death  of  the 
intestate  was  as  follow^s:  Gilbert  Setser  was  20  years  old.  He 
got  on  a  passenger  train  at  Middlesboro  about  10  p.  m.  on  Sat- 
urday, April  21st,  to  go  to  his  father^s  home.  He  had  been  drink- 
ing before  he  got  on  the  train,  and  continued  to  drink  after  he 
got  on  it.  After  the  train  pulled  out  of  Middlesboro,  the  con- 
ductor started  at  the  front  of  the  train  to  take  up  his  tickets,  and, 
having  walked  through  the  front  part  of  the  car  set  apart  for 
colored  passengers,  came  into  the  rear  part  of  the  car,  which  was 
called  the  "smoker,"  in  which  Gilbert  Setser  was.  Before  the 
conductor  had  gotten  into  the  car  Gilbert  Setser  had  had  a  fuss 
with  a  man  named  France,  and  also  with  a  man  named  Sizemore, 
and  Sizemore  had  drawn  a  knife  on  him.  There  was  a  consider- 
able commotion  in  the  car,  and  a  beer  bottle  had  been  thrown  by 
some  one,  but  apparently  not  by  the  deceased.  When  the  con- 
ductor came  into  the  car,  he  was  appealed  to  by  two  passengers 
to  put  the  deceased  off,  saying,  ii  he  did  not,  there  would  be 
serious  trouble.  The  conductor  made  the  deceased  sit  down  and 
told  him  to  be  quiet.'  The  deceased  sat  down,  and  the  conauctor 
began  taking  up  his  tickets;  but,  before  he  had  taken  up  many 
fares,  the  deceased  got  out  of  his  seat  and  engaged  in  a  fuss 
with  a  brakeman.  He  was  profane,  boisterous,  and  riotous,  us- 
ing in  the  car  vile  language.  The  conductor  then  took  him  by 
the  arm,  pulled  the  bell  cord,  and  he  and  the  brakeman  started 
out  with  him.  At  this  point,  finding  that  the  engineer  was  not 
obeying  his  signal,  the  conductor,  according  to  the  testimony  for 
the  defendant,  opened  the  conductor's  valve,  which  had  the  ef- 
fect to  cause  the  train  to  stop  immediately.  Up  to  this  point 
there  is  very  little  conflict  in  the  evidence.  •  From  this  on  the 
evidence  is  quite  conflicting.  According  to  two  witnesses  for 
the  plaintiff,  the  train  slowed  up  a  little,  and  while  it  was  still 
running  the  conductor  and  brakeman  took  the  deceased  out  on 
the  platform,  and  when  he  was  on  the  second  step  of  the  car 
pushed  him  off.  The  train  being  then  in  a  cut,  according  to  these 
witnesses,  the  deceased  was  thrown  against  the  side  of  the  cut, 
and  fell  or  rolled  back  under  the  train.  The  plaintiff  introduced 
several  other  witnesses  who  said  that  the  train  did  not  stop,  and 
he  also  introduced  several  witnesses  who  in  effect  said  that  the 
train  was  stopped  and  that  the  deceased  then  got  off.  One  wit- 
ness introduced  by  him  said  that  the  train  stopped,  the  deceased 
was  then  put  off,  and  he  went  running  off  up  toward  the  en- 
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gine.  The  evidence  for  the  defendant  was  to  the  effect  that  the 
brakeman  got  down  on  the  ground  and  helped  the  deceased  oif» 
and  then  signaled  the  engineer  to  go  ahead.  The  evidence  for 
the  defendant  also  showed  that  the  conductor's  valve  was  opened, 
and  that  two  or  three  minutes  were  required  to  fill  the  air  cham- 
bers  before  the  train  would  start;  that,  after  the  train  started,, 
and  had  gotten  about  1,500  feet  the  train  stopped  a  second  time^ 
this  stop  being  due  to  the  fact  that  the  fireman  saw  a  man  stand- 
ing on  the  steps  of  the  engine  who  said  the  conductor  had  put 
him  off  the  train,  and  the  engineer,  as  soon  as  he  learned  who  he 
was,  then  stopped  the  train  and  made  him  get  off.  According  to 
the  testimony  of  the  engineer  and  the  fireman,  the  man  then 
went  hurriedly  back  toward  the  rear  of  the  train.  According  \o 
the  evidence  for  the  defendant,  the  place  where  the  deceased  was 
put  off  the  train  was  about  2,500  feet  south  of  the  tunnel.  Ac- 
cording to  the  evidence  for  the  plaintiff,  he  was  pushed  off  in 
the  cut  right  at  the  mouth  of  the  tunnel.  On  the  next  morning 
his  hat  was  found  a  few  feet  south  of  the  tunnel,  one  foot  was 
found  cut  off  a  few  feet  inside  the  tunnel ;  then  a  few  feet  further 
on  one  knee,  and  a  few  feet  further  the  remainder  of  his  body. 

It  is  insisted  for  the  defendant  that  only  two  witnesses  testi- 
fied to  his  being  pushed  off  the  car,  and  that  a  number  of  other 
witnesses  introduced  by  the  plaintiff  contradicted  this  evidence, 
so  that,  taking  the  plaintiff's  evidence  alone,  the  mind  is  left 
in  doubt  as  to  how  it  was.  and  therefore  a  peremptory  instruc- 
tion to  find  for  the  defendant  should  have  teen  given.  But  the 
jury  might  have  believed  the  two  witnesses  and  not  have  believed 
the  others.  Where  there  is  testimony  warranting  a  recovery,  the 
plaintiff's  right  to  go  to  the  jury  is  not  affected  by  the  fact  that 
other  witnej^ses  whom  he  introduced  may  have  given  contradictory 
evidence. 

It  is  also  insisted  that  the  plaintiff's  petition  does  not  charge 
the  defendant  with  pushing  the  deceased  off  the  train  while  it 
was  in  motion.  This  is  true.  The  petition  and  the  amended  pe- 
tition seem  to  have  been  framed  on  the  idea  that  the  deceased 
was  helplessly  drunk,  and  that  the  defendant  was  negligent  in 
putting  him  off  in  that  condition  on  the  side  of  the  track.  The 
idea  of  his  being  pushed  off  the  train  while  it  was  in  motion  is 
not  conveyed  in  the  petition,  and  its  general  allegations  of  negli- 
gence must  be  construed  to  refer  to  the  specific  acts  which  it 
sets  out.  There  was  nothing  in  the  conduct  of  the  deceased  after 
the  conductor  came  into  the  car  that  would  inform  him  that  the 
deceased  was  in  such  a  condition  that  it  was  not  safe  to  put  him 
off  the  train  and  leave  him.  It  was  in  April;  the  weather  was 
good ;  and  there  was  no  reason  why  a  man  20  years  old  could  not 
take  care  of  himself.  The  deceased  was  simply  quarreling,  pro- 
fane, and  boisterous.  His  appearance  showed  perhaps  that  he 
was  drinking,  but  he  was  not  helpless.    On  the  contrary,  he  was 
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insisting  on  fighting.  There  was  no  evidence  to  take  the  case  to 
the  jury  on  the  ground  that  the  deceased  was  in  such  a  condition 
as  to  be  helpless,  and  therefore  should  not  have  been  put  off  on 
the  side  of  the  track. 

When  the  deceased  was  profane  and  boisterous  in  the  car  and 
had  behaved  as  he  had,  if  the  conductor  had  not  put  him  off, 
and  the  deceased  had  hurt  one  of  the  passengers,  the  company 
would  have  been  justly  held  responsible  for  not  protecting  him 
by  putting  the  deceased  off.  We  so  held  under  practically  the 
same  proof  in  Louisville  &  Nashville  Railroad  Co.  v,  McEwan„ 
31  S.  W.  465,  17  Ky.  Law  Rep.  406;  Id.,  51  S.  W.  619,  21  Ky. 
Law  Rep.  487.  Section  806,  Ky.  St.  (Russell's  St.  §  5350),  pro- 
vides in  substance  that  if  a  person  while  riding  on  a  train  shall" 
in  the  hearing  or  presence  of  other  passengers,  and  to  their  an- 
noyance, utter  obscene  or  profane  language,  or  behave  in  a  bois- 
terous or  riotous  manner,  it  shall  be  the  duty  of  the  conductor 
in  charge  of  the  train  to  put  him  off.  We  upheld  this  statute 
in  C.  &  O.  R.  R.  Co.  v.  Crank,  128  Ky.  329.  108  S.  W.  276,  32 
Ky.  Law  Rep.  1202,  16  L.  R.  A.  (N.  S.)  197,  and  in  Com.  v. 
Marcum,  122  S.  W.  215.  Upon  the  undisputed  facts  it  was  the 
duty  of  the  conductor  to  put  the  deceased  off  the  train,  under 
the  rule  declared  in  those  opinions,  and  he  was  not  required  to 
wait  until  he  reached  the  next  station. 

The  planitiff  proved  by  three  witnesses  that,  as  the  conductor 
was  taking  the  deceased  from  the  train,  a  passenger  said  to  him 
not  to  put  him  off ;  that  he  would  see  that  he  hurt  nobody.  The 
conductor  declined  to  do  this,  and  properly  so.  If  he  had  trusted 
to  the  passenger  keeping  the  deceased  quiet,  and  the  deceased  had 
not  kept  quiet,  but  had  hurt  another  passenger,  the  company 
would  have  been  held  responsible.  The  deceased  had  forfeited 
his  right  to  ride  on  the  train,  and  the  conductor  was  not  required 
to  take  the  chance  of  a  stranger  being  able  to  keep  him  quiet.  The 
evidence  was  admitted  over  the  defendant's  objection  and 
should  have  been  excluded. 

Whilfi  the  testimony  for  the  plaintiff  did  not  show  a  right  to 
recover  on  the  ground  set  out  in  his  petition,  there  was  evidence 
introduced  by  him  sufficient  to  take  the  case  to  the  jury  on  two 
grounds:  First,  that  the  servants  of  the  defendant  pushed  the 
deceased  from  the  train  while  it  was  in  motion,  against  the  side 
of  the  cut,  and  thus  caused  him  to  fall  under  the  train.  Second, 
that  he  was  put  off  the  train  in  a  deep  cut  near  the  mouth  of  the 
tunnel  where  it  was  not  safe  to  put  off  a  person.  The  defendant 
introduced  proof  showing  that  on  the  next  morning,  about  60 
feet  from  the  mouth  of  the  tunnel,  there  were  signs  of  a  man's 
hands  and  feet  on  the  clay  bank  as  though  one  had  there  tried 
to  climb  up  the  bank  and  had  fallen  back;  or  had  been  thrown 
against  the  bank  and  had  fallen  down.  While  the  defendant  had 
the  right  to  put  the  deceased  off  the  train,  he  should  not  have 
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put  him  off  in  a  deep  cut  where  he  would  not  be  safe  from  pass- 
ing trains.  There  was  a  freight  train  following  the  passenger 
which  came  along  in  a  few  minutes.  The  men  on  this  train  tes- 
tified to  seeing  nothing  of  the  deceased.  If  the  deceased  was 
put  off  2,500  feet  south  of  the  tunnel,  and  where  the  defendant 
shows  he  was  put  off,  the  nature  of  that  place  was  such  as  not 
to  make  it-  improper  to  put  him  off  there.  But  if  he  was  put  off 
in  the  deep  cut  near  the  mouth  of  the  tunnel,  it  would  be  a  ques- 
tion for  the  jury  whether  it  was  a  safe  place  to  put  one  off  at. 
The  instructions  which  the  court  gave  the  jury  do  not  present 
the  law  of  the  case.  Under  the  evidence  the  court  should  have 
told  the  jury,  in  substance:  (1)  The  conductor  had  the  right  to 
put  the  deceased  off  the  train,  but  that  it  was  incumbent  upon 
him  in  doing  so  to  use  ordinary  care  for  his  safety.  (2)  If  he 
put  the  deceased  off  in  a  cut  where  it  was  not  reasonably  safe 
to  put  off  a  man  in  the  ordinary  possession  of  his  faculties,  and 
by  reason  of  this  the  deceased  lost  his  life,  they  should  find  for 
the  plaintiff  compensatory  damages  for  his  death.  (3)  If  he  or 
the  brakeman  by  his  direction  pushed  the  deceased  from  the  steps 
of  the  car  while  the  train  was  in  motion,  and  thus  caused  him 
to  fall  under  tlie  train  and  be  killed,  the  plaintiff  should  recover 
compensation  for  the  loss  of  his  life,  and  the  jury  might  in  their 
discretion  award  such  further  sum  by  way  of  punitive  damages 
as  in  their  judgment  was  right  and  proper.  (4)  Unless  the  de- 
ceased was  put  off  in  a  cut  where  it  was  not  reasonably  safe  for 
a  person  in  the  ordinary  possession  of  his  faculties  to  be  put  off, 
or  was  pushed  or  thrown  by  the  conductor  or  brakeman  from 
the  train  while  in  motion,  and  was  so  caused  to  be  killed,  the 
jury  should  find  for  the  defendant.  (5)  If  the  deceased,  after 
he  was  put  off  the  train,  got  on  the  engine,  the  engineer  had  the 
right  to  make  him  get  off  it,  and,  if  by  reason  of  this  he  was 
killed,  the  defendant  is  not  responsible  therefor. 

The  plaintiff's  petition  is  not  sufficient  to  sustain  a  recovery  on 
the  ground  that  the  place  where  he  was  put  off  was  dangerous,  or 
that  he  was  pushed  off  the  train  while  it  was  in  motion ;  but,  as 
the  evidence  was  all  heard  on  the  trial,  we  have  considered  the 
case  on  the  merits,  and  on  the  return  of  the  case  to  the  circuit 
court  the  i;laintiff  will  be  allowed  to  amend  his  petition. 

The  judgment  in  first  case  reversed,  and  cause  remanded  for 
a  new  trial  and  for  further  proceedings  consistent  herewith. 
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(Supreme  Court  of  Texas,  May  18,  1910.) 
[128  S.  W.  Rep.  367.] 

Appeal  and  Error — Presumptions — Verdict. — An  appellate  court  re- 
viewing a  judgment  on  a  verdict  must  presume  that  the  jury  followed 
the  instructions. 

Trial — Instructions — Requests. — Where,  in  an  action  for  injuries 
to  a  street  car  passenger  while  alighting  from  a  moving  car,  defend- 
ant proved  that  plaintiff  stepped  oflF  the  car  with  her  back  the  way 
the  car  was  going,  a  charge,  predicating  contributory  negligence  on 
the  fact  that  she  alighted  from  the  car  while  in  motion,  covered  the 
facts  grouped  in  a  requested  charge  that  if  she  attempted  to  alight 
without  following  the  motion  of  the  car  and  a  person  of  ordinary 
care  would  not  have  so  acted,  she  was  guilty  of  contributory  negli- 
gence, submitted  the  issues  raised  by  the  evidence. 

Trial — Instructions — Issues. — A  defendant  has  the  right  to  have  the 
facts  constituting  his  defense  grouped  and  presented  by  a  request 
made  in  proper  form,  fairly  presenting  the  issues  raised  by  the  evi- 
dence. 

Street  Railroads — Injuries  to  Passengers — Contributory  Negli- 
gence.*— To  prove  the  contributory  negligence  of  a  street  car  pas- 
senger suing  for  injuries  while  alighting  from  a  moving  car,  the  bur- 
den is  on  defendant  to  prove  not  only  that  the  passenger  stepped  off 
the  car  in  motion,  but  that  a  person  of  ordinary  prudence  would  not 
have  so  acted,  and  a  charge  that  if  the  passenger  stepped  off  the  car 
while  moving,  not  following  its  motion,  she  was  guilty  of  negligence, 
unless  a  person  of  ordinary  care  would  have  done  so,  was  properly 
refused  because  it  required  the  passenger  to  show  that  a  person  of  or- 
dinary prudence  would  have  acted  as  the  passenger  did  to  acquit  her 
of  contributory  negligence. 

Trial — Instructions — Requests — Requisites. — A  party  seeking  by  a 
special  charge  to  make  clearer  the  charge  given  must  so  express  his 
proposition  that  the  jury  may  not  be  misled  thereby. 

*For  the  authorities  in  this  series  on  the  question  whether  it  is  con- 
tributory negligence  to  alight  from  a  moving  street  car,  see  foot-note 
of  Birmingham,  etc.,  Co.  v.  Dickerson  (Ala.),  29  R.  R.  R.  693,  52  Am. 
&  Eng.  R.  Cas.,  N.  S.,  693;  Cosgrove  v.  Consolidated  Ry.  Co.  (Conn.), 
29  R.  R.  R.  679,  52  Am.  &  Eng.  R.  Cas.,  N.  S.,  679;  foot-note  of  Bir- 
mingham, etc.,  Co.  V.  Harden  (Ala.),  30  R.  R.  R.  655,  53  Am.  &  Eng. 
R.  Cas.,  N.  S.,  655;  fourth  head-note  of  Armstrong  v.  Portland  Ry. 
Co.  (Ore.).  31  R.  R.  R.  89,  54  Am.  &  Eng.  R.  Cas.,  N.  S.,  89. 

For  the  authorities  in  this  series  on  the  subject  of  the  burden  of 
proving  contributory  negligence  of  passengers,  see  second  foot-note 
of  St.  Louis,  etc.,  Ry.  Co.  v.  Gilbreath  (Ark.),  32  R.  R.  R.  201,  55  Am. 
&  Eng.  R.  Cas.,  N.  S.,  201;  last  foot-note  of  Miles  v.  St.  Louis,  etc., 
R.  Co.  (Ark.),  32  R.  R.  R.  184,  55  Am.  &  Eng..  R.  Cas.,*  N.  S.,  184. 
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Error  to  Court  of  Civil  Appeals  of  Fifth  Supreme  Judicial 
District. 

Action  by  T.  W.  Barnes  against  the  Dallas  Consolidated 
Electric  Railway  Company.  There  was  a  judgment  of  the  Court 
of  Civil  Appeals  (119  S.  W.  122),  reversing  a  judgment  for 
plaintiff,  and  he  brings  error.  Reversed,  and  judgment  of  the 
district  court  affirmed. 

Marcus  M.  Parks,  for  plaintiff  in  error. 
Baker,  Botts,  Parker  &  Garu'ood,  Finlcy,  Knight  &  Harris, 
and  Walter  H,  IValne,  for  defendant  in  error. 

Brown,  J.  T.  W.  Barnes  instituted  suit  in  the  district  court 
of  Dallas  county  against  the  railway  company  to  recover  dam- 
ages occasioned  to  his  wife  under  the  following  state  of  facts 
which  were  proved  by  the  evidence  of  several  witnesses:  Mrs. 
Barnes  was  a  passenger  on  a  car  of  the  defendant  company 
in  the  city  of  Dallas,  intending  to  depart  from  it  at  the  inter- 
urban  station,  and  as  the  car  approached  the  station  the  con- 
ductor rang  the  bell  for  a  stop,  and  Mrs.  Barnes  and  other 
passengers  arose  to  their  feet  preparatory  to  leaving  the  car. 
After  the  car  had  stopped,  or  when  it  was  moving  so  slowly 
that  she  said  she  did  not  know  it  was  moving,  while  Mrs.  Banies 
was  standing  in  the  car,  the  motorman  turned  on  the  power  and 
caused  the  car  to  move  with  great  violence,  so  that  it  threw 
her  out  of  the  car  into  the  street  on  her  head,  inflicting  upon 
her  serious  injuries. 

The  company  pleaded  contributory  negligence  and  in  sup- 
port of  the  plea  proved  these  facts :  That  as  the  car  approached 
the  place  for  stopping,  but  while  it  was  yet  in  motion,  Mrs. 
Barns  left  the  car  and  was  standing  on  the  running  board,  and, 
while  the  car  was  in  motion,  stepped  from  the  running  board 
with  her  back  in  the  direction  in  which  the  car  was  going,  or, 
as  testified  to  by  other  witnesses,  she  stepped  straight  out  from 
the  car  and  was  thrown  to  the  ground.  This  testimony  of  the 
defense  raised  the  issue  that  she  did  not  observe  the  motion  of 
the  car,  by  stepping  in  the  same  direction  that  the  car  was  mov- 
ing, which  the  company  claimed  constituted  contributory  negli- 
gence and  exonerated  it  from  liability. 

The  trial  court  submitted  to  the  jury  upon  the  question  of 
contributory  negligence  the  following  charge:  "You  are  further 
instructed,  that  it  was  the  duty  of  Mrs.  Barnes  on  the  occa- 
sion of  this  accident  to  use  ordinary  care  for  her  own  safet}% 
that  is,  such  degree  of  care  as  any  ordinarily  prudent  person 
would  have  used  under  similar  circumstances ;  and  that  if  you 
find  and  believe  from  the  evidence  that  the  plaintiffs  wife  did 
not  on  the  occasion  of  said  accident  use  that  degree  of  care  for 
her   own   safety,   then   she  was  guilty  of   negligence.     If  you 
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find  and  believe  from  the  evidence  that  Mrs.  Barnes  left  a 
place  of  safety  in  said  car  while  same  was  in  motion,  and  pro- 
ceeded to  the  edge  of  said  car  and  to  the  running  board  thereof 
while  the  car  was  in  motion,  or  that  she  attempted  to  alight  from 
one  of  defendant's  cars  while  the  same  was  in  motion,  and  be- 
fore it  had  stopped  for  passengers  to  alight  therefrom,  and  if 
you  further  find  that  plaintiff's  wife  was  negligent  according 
to  the  rule  of  negligence  laid  down  in  this  charge  in  all  or  either 
of  said  respects,  and  if  you  further  find  that  such  negligence,  if 
any,  on  the  part  of  plaintiff's  wife  was  the  proximate  cause  of 
the  accident  to  her,  then  you  will  return  a  verdict  for  the  de- 
fendant." 

The  defendant  requested  the  court  to  give  the  following 
charge  on  the  subject  of  contributory  negHgence,  which  was 
refused:  **You  are  instructed  that  if  you  should  find  and  believe 
from  the  evidence  that  plaintiff  herein  attempted  to  alight  from 
one  of  the  defendant's  cars  while  the  same  was  moving,  and 
that  in  alighting  therefrom  she  did  not  follow  the  motion  of 
the  car,  but  stepped  therefrom  in  a  negligent  manner,  and  that 
a  person  of  ordinary  care  would  not  have  so  acted  under  the 
same  or  similar  circumstances,  then  this  would  constitute  con- 
tributory negligence  on  the  part  of  plaintiff,  and  you  will  return 
your  verdict  for  the  defendant;  and  this  regardless  of  whether 
you  find  the  defendant  was  in  any  manner  negligent,  and  regard- 
less of  your  finding  upon  any  other  issue  herein." 

The  jury  returned  a  verdict  in  favor  of  the  plaintiff,  and 
upon  appeal  to  the  Court  of  Civil  Appeals  of  the  Fifth  District 
a  majority  of  the  court  held  that  it  was  error  for  the  trial  court 
to  refuse  the  special  charge  and  reversed  and  remanded  the  case. 
119  S.  W.  122.  Justice  Bookhout  dissented  from  this  decision, 
and  upon  that  dissent  the  case  is  before  this  court. 

If  the  jury  followed  the  instruction  given  by  the  court  in 
the  charge  above  quoted,  and  we  must  presume  that  they  did, 
they  must  have  believed  that  Mrs.  Barnes  did  m  t  alight  from 
the  car  while  it  was  in  motion,  or  if  she  did  step  off  the  car  with 
her  back  to  the  direction  in  which  the  car  was  moving,  or  if 
she  alighted  from  the  car  while  in  motion,  stepping  straight 
out  at  right  angles  from  the  direction  in  which  it  was  moving, 
or  if  she  otherwise  failed  to  "follow  the  motion  of  the  car," 
still  she  was  not  guilty  of  contributory  negligence,  for  the 
reason  that  a  person  of  ordinary  prudence  under  the  same  or 
similar  circumstances  would  have  done  as  she  did.  The  charge 
given  by  the  court  predicated  contributory  negligence  on  Mrs. 
Barnes'  part  upon  the  one  fact  that  she  alighted  from  the  car 
while  in  motion,  which  embraced  all  of  the  facts  grouped  in 
the  special  charge,  and  more.  It  therefore  cannot  be  said  that 
the  charge  given  did  not  submit  to  the  jury  all  of  the  issues 
raised  by  the  evidence.     It  is  true  that  the  defendant  had  the 
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right  to  have  the  facts  which  constituted  its  defense  grouped 
and  presented  to  the  jury  by  a  request  made  to  the  court  in 
proper  form,  fairly  presenting  the  issues  raised  by  the  evidence. 

Keeping  in  view  the  character  of  the  charge  given  by  the 
court,  we  will  examine  the  special  charge  requested  to  determine 
whether  it  was  so  framed  as  to  require  the  court  to  give  it.  The 
effect  of  the  charge  was  to  tell  the  jury  that  if  Mrs.  Barnes 
stepped  off  the  car  while  moving,  not  following  its  motion,  she 
was  guilty  of  negligence,  unless  the  evidence  showed  that  a 
person  of  ordinary  prudence  would  have  done  so.  A  correct 
charge  on  the  subject  would  have  submitted  to  the  jury  the 
issue  whether  she  did  the  act,  and,  if  so,  was  she  negligent  in 
so  doing,  prescribing  the  test  of  negligence  that  an  ordinarily 
prudent  person  would  not  have  so  acted.  To  sustain  its  plea 
of  contributory  negligence  the  burden  was  on  the  defendant 
to  prove  by  a  preponderance  of  the  evidence,  not  only  the  fact 
that  Mrs.  Barnes  stepped  off  the  car  in  motion,  but  it  must 
appear  from  the  evidence  that  a  person  of  ordinary  prudence 
would  not  have  so  acted.  The  rejected  charge  reversed  the  rule 
and  virtually  required  that  evidence  should  show  that  a  person 
of  ordinary  prudence  would  have  so  acted,  in  order  to  acquit 
Mrs.  Barnes  of  the  charge  of  contributory  negligence. 

The  best  that  can  be  said  for  the  special  charge  is  that  it 
is  ambiguous  and  might  have  been  construed  as  claimed  by  the 
defendant  in  error,  but  its  very  ambiguity  condemns  it  when 
presented  to  a  court  for  submission  to  the  jury.  If  by  sub- 
mitting a  special  charge,  a  party  seeks  to  make  clearer  the 
charge  which  is  given  by  the  court,  it  is  incumbent  upon  him 
to  so  express  his  proposition  that  the  jury  may  not  be  misled 
thereby.  We  are  of  opinion  that  the  trial  court  did  not  commit 
error  in  refusing  to  give  the  special  instruction. 

We  have  carefully  examined  all  of  the  assignments  of  error 
presented  in  the  Court  of  Civil  Appeals  and  find  no  reversible 
error  in  the  rulings  and  decisions  of  the  trial  court.  It  is  there- 
fore ordered  that  the  judgment  of  the  Court  of  Civil  Appeals, 
reversing  the  judgment  of  the  trial  court  and  remanding  this 
cause,  be  reversed,  and  that  the  judgment  of  the  district  court 
be  affirmed. 
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Birmingham  Ry.,  Light  &  Power  Co.  v,  Girod 

(Supreme  Court  of  Alabama,  June  30,  1909.     Rehearing  Denied  Dec. 

16,  1909.) 

[51^So.  Rep.  242.] 

CarrierB — Carriage  of  Passengers — Personal  Injuries — Actions — 
Pleading.'*' — A  plea  of  contributory  negligence  of  a  passenger,  injured 
in  alighting  from  an  electric  car,  which  alleges  that  she  was  guilty  of 
negligence  proximately  contributing  to  her  injuries,  in  that  she  rode 
on  the  platform  in  violation  of  a  rule  published  in  the  car  in  such  a 
way  that  she  could  have  seen  it,  is  insufficient  as  failing  to  show  notice 
of  the  rule  and  causal  connection  between  its  violation  and  the  injury. 

Husband  and  Wife — Actions — Pleadings. — Allegations,  in  a  hus- 
band's complaint  for  personal  injuries  to  his  wife,  that  she  fell  and 
thereby  received  internal  and  external  injuries  and  was  permanently 
injured,  and  that  he. lost  her  services  and  society,  are  sufficient  to  al- 
low evidence  as  to  the  loss  of  her  voice  in  consequence  of  the  in- 
juries, though  the  loss  of  voice  is  not  specifically  alleged. 

Pleading — Demurrer. — A  complaint  for  personal  injuries,  which  is 
too  general  in  its  averments  as  to  the  nature,  character,  or  extent  of 
the  injuries,  should  be  corrected  by  a  demuYrer. 

Trial — Reception  of  Evidence — Objections. — An  objection  to  a 
question  on  the  ground  that  the  answer  is  not  shown  to  be  necessary 
may  be  overruled,  unless  it  is  apparent  that  the  answer  cannot  be 
made  competent  or  relevant  by  other  evidence. 

Carriers — Carriage  of  Passengers — Contributory  Negligence — 
Questions  for  Jury.f — A  passenger,  incumbered  with  small  bundles, 
who  steps  from  an  electric  car  in  the  dark,  while  it  is  slowing  up  to 
stop  and  is  barely  moving,  is  not  guilty  of  contributory  negligence  as 
a  matter  of  law. 

Carriers — Carriage  pi  Passengers — Contributory  Negligence — 
Questions  for  Jury.* — A  charge  that  a  passenger,  riding  on  the  plat- 
form of  an  electric  car  without  supporting  herself  with  either  hand, 
is  guilty  of  contributory  negligence,  is  properly  refused. 

Trial — Instructions — Requests. — Requested  charges,  asserting  prop- 
ositions of  law  embraced  in  charges  given,  are  properly  refused. 


♦For  the  authorities  in  this  series  on  the  question  whether  it  is  con- 
tributory negligence  for  a  passenger  to  stand  on  the  platform  of  a 
car,  see  last  foot-note  cf  Davis  v.  Atlanta,  etc.,  Rv.  Co.  (S.  Car.),  34 
R.  R.  R.  249,  .57  .Am.  &  Ensr.  R.  Cas.,  N.  S.,  249:  last  paracrranh  of  last 
foot-note  of  Coburn  v.  Moline,  etc.,  Ry.  Co.  (111.),  34  R.  R.  R.  429,  57 
Am.  &  Eng.  R.  Cas.,  N.  S.,  429. 

For  the  authorities  in  this  series  on  the  subject  of  the  contributory 
negligence  of  passengers  in  violating  the  rules  and  reirulations  of  the 
carrier,  see  last  foot-note  of  Coburn  ?'.  Moline,  etc..  R.  Co.  (111.),  34 
R.  R.  R.  429.  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  429. 

tSee  first  foot-note  of  preceding  case. 
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Trial — Reception  of  Evidence — Objections— E£Fect  of  Failure  to 
Object. — Where  evidence  showing  the  amounts  paid  for  nursing  and 
medical  treatment  on  account  of  personal  injuries  was  admitted  with- 
out objection  to  its  competency  or  relevancy,  charges  that  no  re- 
•covcry  could  be  had  for  such  items,  because  not  shown  to  be  reason- 
able, were  properly  refused. 

Carriers— Carriage  of  Passengers — ^Personal  Injuries— Actions — 
Instructions. — There  being  evidence  that  a  street  car  passenger  was 
injured,  ^hile  alighting,  by  a  sudden  increase  in  the  speed  of  the  car, 
it  was , proper  to  refuse  to  charge  that  it  was  not  the  conductor's  duty 
to  know  of  the  passenger's  position  of  peril  at  the  time  the  speed  of 
the  car  was  increased. 

Trial — Instructions — Assumption  of  Facts. — Charges  assuming  as 
true  material  facts,  not  admitted  nor  conclusively  proved,  are  prop- 
erly refused. 

Carriers — Carriage  of  Passengers — Personal  Injuries — ^Actions— In- 
structions.— A  charge,  exonerating  a  carrier  from  liability  for  injunes 
to  an  alighting  passenger  if  the  jury  find  that  the  .crew  of  the  car  did 
not  know  that  she  intended  to  alight  before  r^eaching  the  usual  stop- 
ping place,  is  properly  refused. 

Appeal  from  City  Court  of  Birmingham;  H.  A.  Sharpe, 
Judge. 

Action  by  L.  N.  Girod  against  the  Birmingham  Railway, 
Light  &  Power  Company.  From  a  judgment  for  plaintiff,  de- 
fendant appeals.     Affirmed. 

The  allegations  of  damage  in  the  complaint  are  as  follows: 
"She  was  caused  to  fall  with  great  force  and  violence,  and 
thereby  received  internal  and  external  injuries  to  her  body,  and 
was  greatly  shaken  up,  and  her  nervous  system  greatly  shattered 
and  impaired,  and  she  was  for  a  long  time  wholly  confined  to 
her  bed,  was  permanently  injured,  and  plaintiff  was  put  to  great 
•expense  for  medicine,  medical  care,  and  treatment,  iq  and  about 
Tiis  efforts  to  heal  and  cure  the  wounds  and  injuries  of  his  said 
wife,  and  was  deprived  of  and  lost  the  services  and  society  of 
Tiis  said  wife,  and  suffered  great  mental  and  physical  pain." 
The  evidence  for  the  plaintiff  tended  to  show  that  he  had  to  send 
ihis  wife  to  Hopkinsville,  Ky.,  for  treatment,  and  pay  her  rail- 
road fare  there  and  back.  The  other  evidence  sufficiently  ap- 
pears in  the  opinion  of  the  court. 

The  second  plea  was  as  follows:  "Defendant,  for  answer 
to  each  count  of  the  complaint  separately  and  severally,  says 
that  the  plaintiff's  wife  was  herself  guilty  of  negligence  which 
proximately  contributed  to  her  injuries,  in  that  she  rode  on  the 
platform  of  defendant's  car  while  it  was  in  motion,  in  violation 
of  a  rule  of  the  defendant  published  in  the  car  in  which  the 
plaintiff  was  riding  as  a  passenger  at  the  time  of  her  injury  in 
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such  a  way  that  the  plaintiff  by  exercise  of  reasonable  care  have 
:seen  before  riding  on  the  platform."  The  demurrers  were: 
^*The  plea  fails  sufficiently  to  set  forth  the  negligence  of  the  wife. 
It  fails  to  show  that  plaintiff's  wife  knew  of  the  alleged  rule. 
The  alleged  rule  is  not  set  forth  with  sufficient  certainty.  The 
negligence  averred  is  a  conclusion."  The  other  pleas  are  suf- 
ficiently set  forth  in  the  opinion. 

The  following  charges  were  refused  to  the  defendant:     (1) 
"If  the  jury  believe  from  the  evidence  that  the  plaintiff's  wife 
voluntarily  stepped  from  defendants'  car  while  it  was  moving, 
and  before  it  had  reached  its  regular  stopping  place,  of  which 
facts  she  was  aware,  and  if  the  jury  ^further  believe  that  when 
she  so  stepped  from  the  car  it  was  dark,  and  she  had  a  can  in 
•one  hand  and  a  package  in  the  other,  then  plaintiff's  wife  was 
guilty  of  negligence."     (2)   "If  the  jury  believe  from  the  evi- 
dence that  plaintiff's  wife  voluntarily  stepped  from  defendant's 
•car  in  the  dark,  and  while  it  was  moving,  and  before  it  had 
reached  its  regular  stopping  place  to  discharge  passengers,  and 
that  she  had  a  can  in  one  hand  and  a  package  in  the  other,  plain- 
tiff's  wife   was   guilty   of   contributory   negligence."    (18)    "If 
the  jury   believe   from  the  evidence   that   plaintiff's  wife   con- 
sciously and  purposely  stepped  from  the  car  she  was  riding  on 
in  the  dark,  and  while  it  was  moving,  and  that  this  proximately 
^contributed  to  her  injury,  the  jury  must  find  for  the  defendant." 
(20)  "If  the  jury  believe  from  the  evidence  that  the  plaintiff's 
wife  voluntarily,  and  while  incumbered  with  a  can  and  in  the 
•dark,  stepped  from  defendant's  car  while  it  was  in  motion,  and 
that  her  doing  so  proximately  contributed  to  her  injuries,  the 
jury  must  find  for  the  defendant."   (10)   "If  the  jury  believe 
from  the  evidence  that  the  plaintiff's  wife,  at  the  time  of  the 
accident,  was  on  the  platform  of  defendant's  car  while  it  was 
moving,  with  a  can  in  one  hand  and  a  package  in  the  other, 
and   without   holding   or   supporting  herself   with   either   hand, 
the  jury  must  find  that  she  was  guilty  of  negligence."     (15) 
"It  was  not  the  duty  of  the  conductor  to  know  before  increas- 
ing the  speed  of  the  car  that  the  plaintiff's  wife  was  not  in  a 
position  of  peril  from  such  increase  of  speed,  if  at  the  time  the 
:speed  had  increased  the  car  had  not  reached  its  regular  stopping 
place  for  the  discharge  of  passengers."     (16)   "The  calling  of 
the  name  of  the  station  in  the  car  by  the  conductor  would  not 
be  an  invitation  to  plaintiff's  wife  to  alight  until  the  car  had 
•come  to  a  stop  after  the  name  of  the  station  was  called."  (19) 
"If  the  jury  believe  from  the  evidence  that  the  conductor  called 
the  name  of  the  station  as  the  car  approached  it,  still  the  plain- 
tiff's wife  would  not  have  been  justified  therefrom  in  alighting 
from  the  car  while  it  was  in  motion,  and  before  it  had  reached 
its  regular  stopping  place   for  discharging  passengers."      (21) 
■**If  the  jury  believe  from  the  evidence  that  the  defendant's  car 
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had  not  reached  the  usual  place  for  discharging  passengers  when 
plaintiff's  wife  trie<l  to  get  off  the  car,  and  if  the  jury  further 
believe  from  the  evidence  that  the  crew  of  the  car  did  not  know 
that  she  intended  to  alight  before  reaching  the  usual  stopping 
place  until  after  the  accident,  the  jury  must  find  for  the  de- 
fendant" 

Charges  6,  7,  8,  and  9  assert  that  plaintiff  cannot  be  awarded 
any  damages  for  the  amount  of  money  paid  as  nurse's  wages, 
or  the  amount  paid  Dr.  Wynne,  or  for  loss  of  his  wife's  semces 
in  cooking,  or  for  any  injury  to  his  wife's  voice.  Charges  11, 
12,  and  13  assert  that  no  damages  can  be  awarded  plaintiff  for 
the  amounts  paid  Drs.  Copeland  or  Heacock  or  Brown.  Charge 
14  asserts  that  he  cannot  recover  for  any  money  expended  for 
clothing,  shoes,  and  medicine  for  his  wife's  nurse  during  her 
sickness.  Charge  17  asserts  that  the  jury  cannot  award  plain- 
tiff any  damages  for  the  shortening  of  his  wife's  left  leg,  or  for 
the  injury  to  her  left  hip,  though  the  jury  may  believe  from 
the  evidence  that  such  an  injury  existed. 

Motion  for  new  trial  was  made,  based  on  the  ground  that  the 
damages  are  excessive  and  that  the  verdict  was  contrary  to  the 
evidence. 

TUlntan,   Grubb,  Bradley  &  Morrow  and  L.   C.  Leadbeatcr, 
for  appellant. 
Stallings  &  Drennen,  for  appellee. 

Mayfield,  J.  This  is  an  action  by  plaintiff,  as  a  husband, 
for  lost  services  due  to  a  personal  injury  received  by  his  wife, 
while  a  passenger  on  defendant's  electric  car,  in  being  thrown 
from  it,  while  alighting  at  her  destination,  by  a  sudden  starting  or 
increase  in  speed  of  the  car.  The  complaint  originally  consisted 
of  three  counts.  The  third  was  withdrawn  by  amendment. 
Each  count  charged  simple  negligence  only. 

Defendant  filed  six  special  pleas  of  contributory  negligence. 
Demurrer  was  sustained  to  the  second  plea,  charging  plaintiff's 
wife  with  negligence  in  riding  on  the  platform,  in  violation  of 
defendant's  rule  published  in  the  car.  The  rulings  on  demurrers 
to  the  complaint  are  not  insisted  on.  The  remaining  special 
pleas,  demurrers  to  which  were  overruled,  charged  contributory 
negligence  in  riding  on  the  platform  without  properly  holding 
on,  and  in  alighting  from  the  car,  in  the  dark,  and  incumbered 
with  bundles,  while  it  was  in  motion. 

Plaintiff's  evidence  tended  to  show  that  his  wife  was  a  pas- 
senger from  Birmingham  to  Ensley  on  defendant's  electric  car, 
and  her  destination  w-as  Nineteenth  street  and  Avenue  E.  Ensley, 
which  was  the  terminus  of  the  car  line ;  that  when  the  car  ap- 
proached the  terminus  the  conductor  called  out  **Ensley,"  or 
"All  out  for  Ensley,"  after  the  car  stopped,  and  she  arose  from 
her  seat  and  went  to  the  rear  of  the  car,  with  other  passengers, 
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to  alight,  and  was  the  last  one  to  alight;  that  while  on  the  plat- 
form, in  the  act  of  alighting,  with  a  gallon  can  of  milk  in  her 
hand,  and  not  holding  on,  the  car  started  with  a  sudden  jerk 
and  threw  her  to  the  ground;  that  she  heard  the  conductor  ring 
the  bell  to  start,  he  being  on  the  inside ;  that  she  was  first  taken 
to  the  hotel  at  Ensley,  near  the  terminus,  and  hence  in  an  ambu- 
lance to  her  home;  that  on  the  way  to  her  home  in  the  am- 
bulance she  lost  her  voice,  and  had  since  been  unable  to  speak 
above  a  whisper;  that  her  vision  was  also  injuriously  affected 
after  the  accident;  that  she  remained  confined  to  her  bed  for 
months;  that  her  hip  was  fractured,  and  she  could  only  walk 
on  crutches  up  to  the  time  of  the  trial,  and  that  she  had  broken 
ribs ;  that  the  plaintiff  had  employed  Dr.  W.  H.  Wynne,  Dr.  B. 
G.  Copeland,  Dr.  Heacock,  and  Dr.  Manning  Brown,  of  Hop- 
kinsville,  Ky.,  where  he  had  sent  his  wife  for  treatment,  to  treat 
her,  and  had  also  paid  doctor's  bills  to  each  in  amounts  testified 
by  him,  and  had  paid  nurse's  wages  and  his  wife's  railroad  fare 
from  Birmingham  to  Hopkinsville,  Ky.,  and  return,  when  she 
went  there  for  treatment  (record,  pages  14  and  15);  that  Dr. 
Manning  Brown  had  never  treated  her  before  the  accident;  that 
plaintiff  had  to  hire  a  cook  after  the  accident,  to  whom  he  paid 
$3  a  week  and  beard;  that  he  paid  the  nurse  wages,  and  also 
furnished  her  with  shoes,  clothing,  and  medicine  as  part  of  her 
wages,  and*  with  board.  There  was  no  evidence  introduced  as 
to  the  reasonableness  of  the  amount  paid  the  doctors,  nurse, 
and  cook.  The  evidence  is  set  out  in  full,  except  the  doctors', 
and  on  page  30  of  the  record  is  a  recital  in  the  bill*  of  exceptions 
that  the  testimony  of  the  doctors  not  set  but  in  extenso  related 
to  the  plaintiff's  wife's  condition  and  extent  of  her  injuries, 
"but  to  no  other  facts  bearing  on  any  of  the  issues  involved,  and 
whose  evidence  is  not  for  that  reason  set  out  in  extenso  in  tne 
bill  of  exceptions."  The  evidence  of  the  physicians  was  of  great 
length,  and  for  that  reason,  and  the  additional  reason  that  the 
extent  of  plaintiff's  wife's  injuries  is  only  involved  in  the  ex- 
ception based  on  the  motion  for  a  new  trial  because  of  excessive 
damages,  which  is  not  insisted  on,  was  not  set  out  in  full. 

Defendant's  evidence  tended  to  show  that  the  plaintiff's  wife 
attempted  to  alight  before  the  car  reached  its  usual  stopping 
place  for  discharging  passengers,  and  while  it  was  moving;  that 
it  was  dark,  and  that  she  had  bundles  in  one  hand  and  a  can  in 
the  other;  that  she  stepped  off  of  her  own  accord  and  fell,  the 
car  not  stopping  till  it  reached  the  usual  stopping  place  for  dis- 
charging passengers;  that  the  conductor  called  "All  out  for 
Ensley"  while  the  car  was  still  in  motion,  and  that  it  did  not  come 
to  a  stop  after  he  announced  the  name  of  the  station  and  until 
after  the  plaintiff's  wife  had  fallen;  that  the  car  plaintiff's  wife 
was  riding  on  was  following  another  car,  and  would  slow  up  to 
permit  it  to  get  far  enough  ahead,  and  then  start  again  forward, 
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but  never  did  come  to  a  stop  till  it  reached  the  terminus,  where 
passengers  were  accustomed  to  get  off.  The  evidence  of  the 
defendant  also  tended  to  contradict  the  alleged  serious  character 
of  the  palintiff's  wife's  injuries. 

The  action  being  that  of  the  husband,  the  measure  of  damages 
was  for  loss  of  his  wife's  services  and  society. 

Plea  2  was  insufficient  in  that  it  failed  to  show  that  the  pas- 
senger had  notice,  actual  or  constructive,  of  the  rule  set  up  as 
a  defense,  and  it  does  not  sufficiently  allege  a  causal  connection 
between  the  violation  of  the  rule  and  the  injury  alleged  in  the 
complaint.  It  may  be  there  was  an  attempt  to  conform  the 
pleas  to  these  requirements.  They  were  insufficient,  and  the 
demurrer  was  therefore  properly  sustained. 

The  allegations  of  the  complaint  were  sufficient,  as  to  the  char- 
acter and  extent  of  the  injuries  received  by  the  passenger,  to 
allow  evidence  as  to  the  loss  of  voice  in  consequence  of  the 
injuries,  though  the  Toss  of  voice  be  not  specifically  alleged.  It 
is  not  required  to  aver  in  specific  terms  each  injury  or  pain  suf- 
fered. The  injury,  its  character,  nature,  and  extent,  may  be 
sufficiently  averred,  without  detailing,  enumerating,  or  specifying 
each  separately.  The  loss  of  voice  might  well  be  included  in 
some  of  the  injuries  alleged.  The  loss  of  the  wife's  voice  was 
certainly  an  element  of  the  damages  suffered  by  the  husband 
in  consequence  thereof.  If  the  complaint  was  too  general  in 
its  averments  as  to  the  nature,  character,  or  extent  of  the  in- 
juries suffered  and  complained  of,  the  defendant  should  have  had 
this  corrected  by  a  demurrer  to  the  complaint  Henry's  Case. 
139  Ala.  166,  34  South.  389;  16  Ency.  PI.  &  Pr.  377-383,  and 
notes.    See,  also,  Curran  v.  Strange,  98  Wis.  598,  74  N.  W.  377. 

If  there  was  error  in  overruling  defendant's  objection  to  the 
question,  "What  was  the  fare  to  Hopkinsville,  Ky?"  it  is  not 
made  to  appear.  We  can  see  no  objection  to  the  question  itself. 
The  apparent  answer  to  it  might  or  might  not  be  competent  or 
relevant  evidence,  depending  upon  other  evidence  or  other  facts 
necessary  to  make  it  relevant  or  irrelevant.  The  objection  to  this 
question  was  not  followed  up  by  objections  to,  or  motion  to  ex- 
clude, the  evidence.  So  far  as  appears,  the  defendant  may 
have  waived  the  error,  if  error  it  could  be,  or  consented  to  the 
answer.  The  only  insistence  made  is  that  it  was  not  shown  to 
be  necessary.    Sanders  v,  Knox,  57  Ala.  81. 

Charges  1,  2,  18,  and  20,  each,  as  appellant  admits,  asserted, 
in  varying  language,  the  same  proposition,  that  it  was  as  matter 
of  law  contributory  negligence  on  the  part  of  the  passenger  in 
this  case  to  step  from  the  car  voluntarily  and  consciously,  in- 
cumbered with  bundles,  in  the  dark,  and  while  it  was  moving, 
and  had  not  reached  the  regular  stopping  place  for  the  discharge 
of  passengers.  Each  of  these  charges  was  refused  to  the  de- 
fendant, and  properly  so.     It  may,  or  may  not,  be  negligence 
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for  a  passenger  to  step  from  a  moving  car  or  train  in  the  dark^ 
incumbered  with  bundles.  This  depends  upon  the  kind  of  car 
or  train,  its  construction,  the  speed  of  the  car  at  the  time,  the 
size  and  character  of  the  bundles,  the  condition  of  the  passenger, 
age,  health,  etc.,  the  place,  time,  and  occasion  of  alighting,  etc. 
While  some  of  these  charges  hypothesized  some  of  the  conditions 
which  would  make  the  passenger  liable,  no  one  of  them  hypoth- 
esized all.  For  example,  suppose  an  ordinary  electric  car  is 
slowing  up  to  stop  and  is  barely  moving,  and  a  passenger  step 
off  with  some  small  bundles  in  his  hand;  can  it  be  said  as  mat- 
ter of  law  that  this  is  contributory  negligence?  We  think  not. 
If  so,  nearly  all  who  ride -in  such  cars  are  uniformly  guilty  of 
contributory  negligence.  There  may  be  some  who  do  not.  If 
so,  they  are  the  exception,  and  not  the  rule.  If  the  passenger 
be  incumbered  with  heavy  bundles,  the  car  moving  rapidly,  he 
would  be  guilty  of  contributory  negligence.  It  is  the  apparent 
danger  of  the  act  that  renders  it  negligence.  In  the  one  case, 
the  danger  is  apparently;  in  the  other  it  is  not,  if  it  exists  at  all. 
True,  there  are  some  cases  holding  that  it  is  as  matter  of  law 
contributory  negligence  to  step  off  a  car  in  motion,  and  especially 
so  when  incumbered  with  bundles ;  but  we  think  the  great  number 
and  weight  of  authority  hold  that  such  is  not  negligence  as 
matter  of  law,  but  may  be  as  a  matter  of  fact,  depending,  of 
course,  upon  the  circumstances  of  each  particular  case.  There 
are  no  doubt  many  cases  of  the  kind  where  the  act  can  be  and 
has  been  declared  negligent  as  matter  of  law,  but  in  most  cases 
of  the  kind  it  is  properly  a  question  for  the  jury.  Watkins' 
Case,  120  Ala.  147,  24  South.  392,  43  L.  R.  A.  297.  Such  was 
the  Case  of  Rickets,  85  Ala.  604,  5  South.  353,  and  Hunter's 
Case,  150  Ala.  594,  43  South.  802,  9  L.  R.  A.  (N.  S.)  848. 

We  do  not  think  the  facts  hypothesized  brought  the  charges 
within  the  rule  announced  in  any  one  of  these  two  cases,  declar- 
ing such  acts  or  facts  as  matter  of  law  are  negligent.  Elliott  on 
Railroads,  vol.  4,  §§  1628,  1841 ;  Hutchinson  on  Carriers,  vol. 
3,  §  1177  et  seq;  Hunter's  Case,  150  Ala.  594,  43  South.  802, 
9  L.  R.  A.  (N.  S.)  848.  And  if  it  could  be  said  to  have  been 
error  to  refuse  any  one  of  these  charges  it  was  without  injury. 
It  affirmatively  appears  that  the  trial  court  gave  one  or  more 
charges  requested  by  defendant  which  unquestionably  instructed 
the  jury  correctly  upon  the  identical  and  only  proposition  of 
law  involved  in  each  of  these  charges  refused. 

It  is  conceded  by  appellant  that,  if  the  plaintiff  was  entitled 
to  recover,  he  was  entitled  to  recover  the  arnounts  which  were 
reasonably  expended  by  him  in  the  way  of  nursing  and  treatment 
of  his  wife,  rendered  necessary  on  account  of  her  injuries;  but 
it  is  insisted  that  the  evidence  to  establish  the  various  items,  the 
salary  of  the  nurse,  the  cost  of  her  board,  lodging,  and  clothing, 
while  liursing  the  plaintiff's  wife,  did  not  show  that  the  amounts 
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expended  were  reasonable,  or  that  the  items  were  reasonably 
worth  the  amounts  paid,  and,  therefore,  the  court  at  the  request 
of  the  defendant  should  have  charged  the  jury  that  no  recovery 
could  be  had  as  to  the  various  items.  It  was  not  error  to  refuse 
all  such  charges  requested.  True,  the  measure  of  the  recover}' 
for  such  items  is  the  reasonable  value  or  cost  thereof,  and  not 
what  was  actually  paid,  or  contracted  to  be  paid.  It  does  not 
appear  that  the  amounts  paid,  or  any  one  of  them,  was  un- 
reasonable; and  can  the  court  presume  that  it  was,  in  the  ab- 
sence of  the  proof?  If  there  be  any  presumption  (and  we  do 
not  say  there  is),  would  it  not  be  that  the  amounts  paid  were 
reasonable,  rather  than  that  they  were  unreasonable?  The  ob- 
jections as  to  this  matter  should  have  been  interposed  to  the 
evidence  when  offered.  The  competency  of  it,  and  relevancy 
of  it,  was  waived  by  a  failure  to  object  to  its  introduction. 
For  aught  we  can  know,  the  defendant  did  not  object,  because 
it  was  favorable  to  it.  The  evidence  cannot  be  wholly  eliminated 
by  charges.  It  was  certainly  proper  for  the  jury  to  consider  it, 
in  connection  with  all  the  other  evidence,  in  determining  what 
was  the  reasonable  value  or  cost  of  such  items,  .which  were 
legitimate  and  proper  charges.  Counsel  are  in  error  in  sup- 
posing there  was  no  evidence  to  show  that  the  amounts  were 
reasonable.    4  Sutherland  on  Damages,  §  1250,  and  notes. 

The  same  is  true  as  to  the  charges  asserting  that  plaintiff  could 
not  recover  the  amounts  paid  the  doctors  for  treating  and  at- 
tending his  wife  on  account  of  the  injuries  inflicted  by  defendant, 
because  not  shown  to  be  reasonable.  Neither  the  trial  court  nor 
this  court  can  know  that  these  amounts  were  unreasonable. 
They  are  as  liable  to  be  less  than  the  reasonable  value  as  to 
be  more.  The  record  shows  that  the  evidence  of  the  physicians, 
who  were  examined  as  witnesses,  was  not  set  out  in  the  bill  of 
exceptions.  For  aught  we  can  know,  this  evidence  may  have 
shown  that  all  the  amounts  paid  were  reasonable.  We  cannot 
indulge  presumptions,  in  the  absence  of  proof,  against  the  action 
of  the  trial  court  as  to  these  matters.  It  appears  that  no  ob- 
jection whatever  was  made  to  the  evidence  as  to  amounts  paid 
for  nursing  and  treating  the  patient.  A  party  will  not  be  al- 
lowed to  speculate  on  evidence  in  this  manner.  Parties  may  try 
their  cases  on  immaterial  evidence  if  they  desire;  but  they  will 
be  allowed  to  introduce  evidence,  to  admit  it,  or  to  consent  to 
it,  without  protest  or  objection,  and  then  have  the  court  charge 
the  jury  that  they  cannot  find  a  verdict  on  it,  because  not  compe- 
tent or  relevant — especially  when  the  charge  itself  does  not  point 
out  or  call  the  court's  attention  to  the  evidence  complained  of. 
but  merely  requests  a  verdict  as  if  no  evidence  had  been  ad- 
mitted as  to  the  question. 

Suppose  A.  sues  B.  for  an  assault  and  battery,  and  all  the 
evidence  shows  that  B.  did  assault  and  beat  him  as  alleged,  and 
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A.  testifies  that  his  actual  damages  were  $1,000  in  consequence 
thereof.  No  objection  is  made  to  this  evidence,  and  this  is  all; 
and  B.  requests  the  court  to  charge  the  jury  that  A.  cannot  re- 
cover any  actual  damages.  Is  it  possible  it  would  be  error  to  re- 
fuse the  charge  because  the  evidence  was  incompetent?  Cer- 
tainly not.  If  not  objected  to,  it  will  support  a  verdict,  as  if  it 
were  both  competent  and  relevant. 

Charge  10  was  properly  refused.  It  does  not  assert  a  correct 
proposition  of  law,  and,  besides,  the  proposition  intended  to  be 
asserted  by  it  was  embraced  in  one  of  the  charges,  requested 
by  the  defendant,  which  was  given. 

Charge  15  was  properly  refused  because  of  its  wording.  As 
written  it  would  have  tended  to  mislead  or  confuse  the  jury,  but 
aside  from  this  it  was  properly  refused.  The  court,  under  the 
evidence  in  this  case,  should  not  have  instructed  the  jury  that  it 
was  not  conductor's  duty  to  know  of  plaintiff's  wife's  position 
of  peril  at  the  time  the  speed  of  the  car  was  increased. 

Charges  16  and  19  were  each  properly  refused,  because  they 
assumed  as  true  material  facts,  which  were  not  admitted,  con- 
ceded, nor  conclusively  proven.  Both  of  these  charges  find  sub- 
stantial duplication  in  charges  given  at  the  request  of  the  de- 
fendant. 

Charge  21  did  not  state  a  correct  proposition  of  law. 

The  judgment  of  the  lower  court  is  affirmed. 
Affirmed. 

DowDEi^L,  C.  J.,  and  Simpson  and  Denson,  JJ.,  concur. 
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(Supreme  Judicial  Court  of  Massachusetts.     Suffolk,  May  17,  1910.> 

[91  N.  E.  Rep.  919.] 

Carriers — Injuries  to  Passenger — Care  Required.— A  carrier  is> 
bound  to  exercise,  in  the  management  of  its  cars,  the  highest  degree 
of  care  required  by  the  circumstances  to  protect  its  passengers  from 
injury  during  transportation. 

Carriers— Injuries  to  Passenger — Contributory  Negligence— Ques- 
tion for  Jury.* — Where  an  explosion  occurred  beneath  the  floor  of  an 
electric  car,  accompanied  by  an  outburst  of  flame,  which  set  fire  to 
the  dress  of  a  female  passenger,  whether  she  was  guilty  of  contribu- 
tory negligence  in  overestimating  the  danger,  and  injurying  herself 
by  suddenly  jumping  to  one  side,  was  a  question  for  the  jury,  though. 
the  evidence  showed  that,  if  she  had  remained  in  her  seat,  she  would 
have  suffered  no  injury. 

Carriers — Injuries  to  Passenger — Contributory  Negligence— Acts^ 
in  Emergency.t — Where  a  female  passenger  reasonably  anticipated 
injury  from  an  explosion  in  an  electric  car,  accompanied  by  a  slight 
outburst  of  flame,  she  was  not  chargeable  with  contributory  negli- 
gence in  unnecessarily  attempting  to  escape  the  danger,  though  it 
appears  that,  if  she  had  remained  in  her  seat,  all  danger  would  have 
been  avoided. 

Carriers — Injuries  to  Passenger — Pleading  and  Proof.— In  an  ac- 
tion by  a  passenger  for  injuries,  an  allegation  in  the  declaration  that 
plaintiffs  injury  was  caused  by  means  of  fire  being  set  to  her  clothing 
from  an  electrical  heating  apparatus  of  said  car,  or  through  the  ap- 
purtenances of  said  car,  was  sufficient  to  warrant  the  admission  of 
evidence  as  to  the  presence  of  fire,  from  whatever  source  it  may  have 
sprung,  preceded  by  an  explosion  which  set  in  motion  a  train  of  un- 
interrupted events  resulting  in  plaintiff's  injury. 

Carriers — Injuries    to    Passenger — Proximate    Cause.}— Where   an 

♦See  second  foot-note  of  Christensen  v.  Oregon  Short  Line  R.  Co. 
(Utah\  34  R.  R.  R.  253,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  253:  fourth 
foot-note  of  Irwin  v.  Louisville  &  N.  R.  Co.  (Ala.),  34  R.  R.  R.  Ih  5T 
Am.  &  Eng.  R.  Cas.,  N.  S.,  11;  Colorado  &  S.  Ry.  Co.  v.  McGeorge 
(Colo.),  33  R.  R.  R.  700,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  700. 

tSee  extensive  note,  34  R.  R.  R.  733,  57  Am.  &  Eng.  R.  Cas.,  N.  S., 
733;  last  foot-note  of  Big  Sandy  &  C.  R.  Co.  v.  Blankenship  (Ky.)r 
34  R.  R.  R.  213,  57  Am.  &  Eng.  R.  Cas..  N.  S.,  213. 

tFor  the  authorities  in  this  series  on  the  question  what  is,  and  is 
not,  the  proximate  cause  of  an  injury,  see  second  foot-note  of  Craig 
V.  Great  Northern  Ry.  Co.  (Wash.),  34  R.  R.  R.  675,  57  Am.  &  E"?- 
R.  Cas.,  N.  S.,  675;  Inst  foot-note  of  Brown  v.  Chesapeake  &  0-  Ry- 
Co.  (Ky.),  34  R.  R.  R.  714,  57  Am.  &  Eng.  R.  Cas.,  N.  $..  7H:  St. 
Louis,  etc.,  R.  Co.  v.  Pollock  (Ark.),  34  R.  R.  R.  240,  57  .\m.  &  E"^- 
R.  Cas.,  N.  S.,  240;  third  foot-note  of  Yeates  ?;.  Illinois  Cent.  R-  Co. 
(111.),  34  R.  R.  R.  65,  57  Am.  &  Eng.  R.  Cas.,  N.  S.,  65;  last  foot-ncte 
of  Bloom  V,  Sioux  City  Traction  Co.  (Iowa),  33  R.  R.  R.  784,  56  Am. 
&  Eng.  R.  Cas.,  N.  S.,  784;  Cleveland,  etc.,  Ry.  Co.  v.  Powers  (In«-^ 
33  R.  R.  R.  563,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  563. 
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explosion  occurred  in  the  heating  apparatus  in  an  electric  car,  accom- 
panied by  an  outburst  of  flame,  which  set  fire  to  the  dress  of  a  female 
passenger,  personal  injuries  received  by  such  passenger  while  at- 
tempting, in  her  fright,  to  escape  the  danger,  must  be  treated  in  as- 
sessing damages  as  the  direct  result  of  the  accident,  though  she  was 
net  in  fact  injured  by  the  fire. 

Exceptions  from  Superior  Court,  Suffolk  County;  Loranus 
E.   Hitchcock,  Judge. 

Actions  by  Albertina  Steverman  and  by  Clement  C.  Steverman 
against  the  Boston  Elevated  Railway  Company.  From  a  judg- 
ment for  plaintiff  in  both  cases,  defendant  brings  exceptions. 
Exceptions  overruled. 

While  plaintiff  Albertina  Steverman  was  sitting  in  an  electric 
car  as  a  passenger,  an  explosion  occurred,  accompanied  by  an 
outburst  of  flame,  which  set  fire  to  her  clothing.  She  was  greatly 
frightened,  and  made  a  quick  movement  to  escape  the  apparent 
danger,  and  suffered  injuries  which  she  described  as  follows: 
"I  was  sitting  there,  and  all  of  a  sudden  my  ankles  felt  hot,  and 
I  looked  down  and  saw  the  flames  gushing  right  out,  and  my 
clothes  got  afire,  and  I  jumped  very  quickly  aside,  and  I  don't 
know — I  must  have  wrenched  my  side  or  got  a  shock  of  some 
kind,  but  T  jumped,  and  in  doing  so,  I  got  a  terrible  stitch  in  my 
right  side  here.  A  gentleman  opposite  me  jumped  across  the  car 
and  clapped  the  flames  out.  I  was  up  then,  and  I  sat  down 
again  to  rest.  I  was  in  a  terrible  nervous  condition,  and  I  felt 
all  of  a  tremble,  and  I  had  this  terrible  pain  all  through  me,  and 
it  seemed  to  go  to  my  head — a  kind  of  clinching." 

Coakley  &  Sherman,  D.  H,  Coakley,  and  W.  M.  Hurd,  for 
plaintiff. 

R.  A,  Sears  and  /.  E.  Hannigan,  for  defendant 

Braley,  J.  The  defendant  contends  that  verdicts  should  have 
been  ordered  in  its  favor,  as  there  was  no  proof  of  physical 
injuries  received  by  Mrs.  Steverman,  to  whom  we  shall  refer 
as  the  plaintiff,  or,  if  the  evidence  warranted  a  finding  to  the 
contrary,  the  cause  of  action  proved  is  not  described  by  the  al- 
legations of  the  declaration.  The  plaintiff  having  been  accepted 
as  a  passenger,  the  defendant  became  bound  to  exercise,  in  the 
management  of  its  car,  the  highest  degree  of  care  required  by 
the  circumstances  to  protect  her  from  injury  during  transpor- 
tation. Marshall  v.  Boston  &  Worcester  Street  Railway,  195  Mass. 
284,  81  N.  E.  195.  It  is  not  easy  to  suggest  by  way  of  illustration, 
incidents  arising  from  the  manner  in  which  a  car  may  be  operated 
by  electricity,  more  likely  to  cause  passengers  great  apprehension 
of  bodily  harm,  than  the  situation  with  which  the  plaintiff,  without 
warning,  or  previous  experience,  was  confronted.  In  substance. 
36  R  R  R— 47 
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her  description  of  what  happened  was  uncontroverted.  Upon 
taking  a  seat  the  car  proceeded,  when,  her  attention  having  been 
attracted  by  a  sensation  of  heat,  she  saw  flames  flash  out  from 
the  part  of  the  car  where  she  was  riding,  and  that  her  clothing 
had  taken  fire.  If  she  at  once  jumped  away  from  the  danger, 
the  jury  would  have  been  justified  in  finding  that  she  acted 
from  a  natural  instinct  of  self-preservation,  and  that  the  ap- 
prehension of  the  peril  was  none  the  less  real  because,  after  a 
fellow  passenger  "clapped"  out  the  fire  in  her  clothing,  it  ap- 
peared that  her  dress  and  boots  were  only  slightly  scorched. 
The  defendant,  while  introducing  testimony  of  a  flash,  followed 
by  smoke  and  a  slight  outburst  of  flame,  causing  the  passengers 
to  leave  their  seats,  which  they  shortly  resumed  after  the  con- 
ductor made  an  investigation,  off^ered  no  explanation  of  the  ex- 
plosion, and  the  plaintiff^  as  the  evidence  stood  had  been  ex- 
posed to  a  sudden  and  grave  danger,  for  which  the  defendant 
could  be  found  liable.  Cassady  v.  Old  Colony  St.  Ry.  Co.,  184 
Mass.  156,  68  N.  E.  10.  63  L.  R.  A.  285;  Gilmore  v.  Milford 
&  Uxbridge  St.  Ry.,  193  Mass.  44,  78  N.  E.  744;  Carroll  v. 
Boston  Elevated  Ry.,  200  Mass.  527,  86  X.  E.  793.  By  remain- 
ing seated,  the  fire  might  have  spread  to  other  parts  of  her 
clothing,  becoming  more  difficult  to  extinguish,  and  even  if  the 
occurrence  was  of  such  short  duration  that  she  need  not  have 
moved,  it  was  a  question  of  fact  whether  she  used  ordinary  pre- 
caution. It  is  sufficient  if,  with  a  reasonable  anticipation  of 
bodily  injury  as  the  situation  then  appears,  a  passenger  acts  on 
the  urgency  of  the  moment,  and  is  hurt,  although  afterwards 
it  may  be  plain  that  by  mere  inaction  all  danger  would  have 
been  avoided.  Cody  v.  New  York  &  New  England  Railroad, 
151  Mass.  462,  468,  24  N.  E.  402,  7  L.  R.  A.  843;  Gannon  v. 
New  York,  New  Haven  &  Hartford  R.  R.,  173  Mass.  40,  41. 
52  N.  E.  1075,  43  L.  R.  A.  833;  Hamley  v.  Boston  Elevated 
Ry.,  201  Mass.  55,  58,  87  N.  E.  197.  Nor  was  the  declaration 
insufficient.  If  the  plaiiitiflF's  injury  was  alleged  to  have  been 
caused  "by  means  of  fire  being  set  to  her  clothing  from  an 
electrical  heating  apparatus  of  said  car,  or  through  the  appur- 
tenances of  said  car,"  the  presence  of  fire,  from  whatever 
source  it  may  have  sprung,  preceded  by  an  explosion,  set  in 
motion  a  train  of  uninterrupted  events,  resulting  in  the  plaintiff's 
injury.  Oulighan  v.  Butler,  189  Mass.  287,  292,  75  N.  E.  726, 
and  cases  cited;  Doe  v,  Boston  &  Worcester  St.  Ry.,  195  Mass. 
171,  80  N.  E.  814;  Miller  v.  Boston  &  Northern  St.  Ry.,  197 
Mass.  535,  539,  83  N.  E.  990. 

The  defendant's  principal  argument,  however,  is,  that  the  first, 
third,  and  fourth  requests  should  have  been  given,  as  there  was 
no  evidence  of  external  physical  injury.  Spade  v.  Lynn  &  Boston 
Railroad,  168  Mass.  285,  290,  47  N.  E.  88,  38  L.  R.  A.  512,  60 
Am.  St.  Rep.  393.     But  through  the  defendant's  negligence  fire 
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had  been  generated,  and  communicated  to  her  clothing,  even 
if  it  did  not  bum  her  body.  It  is  not  only  an  assault,  but  a 
battery  by  the  actor,  where  a  dangerous  physical  force  which  he 
has  intentionally  put  in  motion  comes  in  contact  with  th''^  cloth- 
ing of  the  person  against  whom  it  is  directed,  although  he  may 
be  neither  bruised  nor  wounded.  Com.  v,  Hagenlock,  140  Mass. 
125,  3  N.  E.  36;  Com.  v.  Hawkins,  157  Mass.  551,  32  N.  E. 
862;  Respublica  v.  De  Longchamps,  1  Dall.  Ill,  1  L.  Ed.  59; 
U.  S.  V.  Ortega,  4  Wash.  C.  C.  531,  Fed.  Cas.  No.  15,971;  Kir- 
land  V.  State,  43  Ind.  146,  13  Am.  Rep.  386;  Regina  v.  Day,  1 
Cox.  C.  C.  207.  The  injury  to  the  person  by  the  impact  of 
force  coming  from  without,  whether  intentionally  or  negligently 
inflicted,  may  leave  no  external  marks  of  violence,  while  most 
seriously  affecting  health,  or  possibly  life  itself.  If  the  de- 
fendant was  not  bound  "to  anticipate,  or  to  guard  against  an 
injurious  result,  which  would  only  happen  to  a  person  of  pe- 
culiar sensitiveness,"  it  was  required  to  protect  the  plaintiff 
from  possible  injuries  attributable  to  its  negligence.  It  is  an 
over-refinement  for  the  defendant  to  urge  that  her  clothing  was 
separable  from  her  person,  and  that  the  resulting  strain  and 
shock  when  she  sprang  to  avoid  an  anticipated  danger  was  not 
a  physical  injury,  .which  if  her  person  had  been  even  slightly 
burned  must  have  been  conceded.  Cameron  v.  New  England 
Tel.  &  Tel.  Co.,  182  Mass.  310,  312,  65  N.  E.  385.  But  if  the  jury 
were  satisfied,  from  her  evidence,  that  while  making  the  move- 
ment she  wrenched  the  muscles  of  her  side,  and  thereby  suf- 
fered an  external  injury,  accompanied  with  serious  nervous 
shock,  causing  severe  pain,  they  might  treat  her  injuries,  when 
assessing  damages,  as  the  direct  result  of  the  accident.  Warren 
V.  Boston  &  Maine  R.  R.,  163  Mass.  484,  487,  40  N.  E.  895; 
Gannon  v.  New  York,  New  Haven  &  Hartford  R.  R.,  173  Mass. 
40,  52  N.  E.  1075.  43  L.  R.  A.  833 ;  Berard  v.  Boston  &  Albany 
R.  R.,  177  Mass.  179,  58  N.  E.  586. 

The  first,  third,  and  fourth  requests  were  rightly  refused, 
and  the  instructions  were  suflliciently  favorable  to  the  defendant. 

Exceptions  overruled. 
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(Supreme  Judicial  Court  of  Massachusetts.     Suffolk,  May  17,  WIO.) 

[91   N.  E.  Rep.  879.] 

Carriers — Carriage  of   Passengers — ^Who   Arc   Passengers.— Where 

a  passenger,  in  taking  a  train,  knowingly  disregards  the  provisions 
made  for  his  convenience  and  safety,  and  instead  of  using  the  plat- 
form, chooses  a  course  with  which  he  is  not  familiar,  and  which  he 
knows  was  not  intended  for  his  use,  he  becomes  a  trespasser,  or  at 
most  a  mere  licensee,  and  the  carrier's  duty  is  only  to  refrain  from 
wanton  or  reckless  conduct  that  would  put  him  in  peril. 

Carriers — Carriage  of  Passengers — Contributory  Negligence  of 
Passenger — Evidence — Sufficiency. — In  an  action  against  a  carrier  for 
injuries  sustained  while  plaintiff  was  on  his  way  to  take  a  car  about 
150  feet  away  from  the  lighted  platform  intended  fcr  passengers,  evi- 
dence held  to  show  that  plaintiff  was  not  in  the  exercise  of  due  care. 

Exceptions  from  Superior  Court,  Suffolk  County;  John  F. 
Brown,  Judge. 

Action  by  Henry  J.  Boden  against  the  Boston  Elevated  Rail- 
way Company.  A  verdict  was  ordered  for  defendant,  and  plain- 
tiff excepted.     Exceptions  overrruled. 

William  P.  Thompson,  for  plaintiff. 

Endicott  P.  Saltonstall  and  Sanford  H.  B.  Freund,  for  de- 
fendant. 

Knowlton,  C.  J.  The  plaintiff  took  a  train  on  the  defend- 
ant's elevated  railway  to  the  Dudley  Street  terminal  station. 
There  he  undertook  to  pass  by  transfer  to  a  surface  car  of  the 
defendant  which  came  into  the  same  station.  From  the  plat- 
form on  which  passengers  alight  from  the  cars  on  the  elevated 
railway,  there  were  three  steps  down  to  a  covered  platform  from 
which  passengers  take  cars  running  out  on  some  of  the  de- 
fendant's surface  roads.  This  platform  i^  205  feet  long  and  21 
feet  wide,  and  the  cars  from  the  surface  roads  come  up  a 
gradual  ascent  from  the  street  below,  and  pass  around  a  curve 
like  that  of  a  horseshoe,  and  the  track  extends  along  by  the 
side  of  this  platform  throughout  nearly  its  whole  length.  The 
platform  is  well  lighted  and  conveniently  constructed  for  the  use 
of  passengers,  and  all  the  surface  cars  stop  by  the  side  of  it 
to  discharge  and  receive  passengers.  Extending  off  from  this 
platform,  adjacent  to  the  upper  part  of  the  curve  in  the  track 
for  the  surface  cars,  there  was  another  narrow  platform  ^or 
the  use  of  employees,  constructed  with  the  boards  in  tlie  floor 
laid  apart  from  each  other,  with  spaces  of  about  an  inch  between 
them,   which    platform    was  not    covered,    nor  lighted  in  the 
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evening.  Its  width  varied  greatly,  as  it  was  built  around  the 
outer  edge  of  the  curved  track.  At  a  point  95  feet  from  the 
side  of  the  covered  platform  there  was  a  rise  of  about  6  inches, 
and  the  platform  was  narrowed  about  2  feet,  leaving  an  open- 
ing where  the  floor  of  the  wider  portion  ended. 

The  accident  happened  at  about  half  past  10  o'clock  in  the 
evening.  The  plaintiff  left  the  elevated  train,  passed  across  the 
platform  and  down  three  steps  to  the  covered  platform.  He 
wished  to  take  a  car  for  Mattapan.  He  knew  the  car  would 
come  around  the  curve  and  stop  opposite  the  covered  platform 
to  receive  passengers.  Because  he  thought  the  number  of  pas- 
sengers taking  the  car  would  be  so  large  that  he  would  not  get 
a  seat  if  he  got  upon  the  car  in  the  ordinary  way,  he  left  the 
covered  platform,  and  walked  out  into  the  darkness  along  the 
other  platform  a  distance  of  95  feet,  and  stepped  off  into  the 
opening  at  the  place  where  the  platform  was  narrowed.  The 
car  for  Mattapan  which  he  had  started  to  take  was  about  50 
feet  further  on,  around  the  curve.  The  night  was  dark,  and  the 
plaintiff  testified  that  when  he  left  the  covered  platform  he 
walked  "out  into  the  utter  darkness.*'  He  testified  that  he  used  this 
station  "two  or  three  times  a  day,  back  and  forth,"  although 
*'some  days  he  did  not  go  at  all."  He  also  testified  that  he  was 
not  familiar  with  the  platform  near  where  he  fell,'  and  that  he 
was  not  looking  where  he  was  stepping. 

The  construction  of  the  station,  with  its  long  and  wide  covered 
platform  where  the  surface  cars  discharged  and  received  pas- 
sengers, and  with  the  platform  of  a  different  kind,  uncovered 
and  having  spaces  between  the  boards  of  the  floor,  and  leading 
out  at  right  angles  from  the  covered  platform  into  utter  darkness 
in  the  evening,  with  cars  coming  up  and  passing  around  before 
they  reached  the  platform  designed  for  passengers,  showed 
plainly  that  passengers  were  not  expected  to  go  around  the  curve 
to  meet  cars  coming  in.  There  was  no  evidence  of  an  invitation 
to  passengers,  express  or  implied,  to  go  there.  There  was  noth- 
ing to  indicate  that  the  platform  around  the  curve  was  intended 
to  be  used  by  passengers  leaving  the  cars  or  by  passengers  tak- 
ing the  cars.  There  was  no  evidence  that  any  passenger  ever 
left  a  car  there.  There  was  testimony  that  other  persons,  like 
the  plaintiff,  had  sometimes  gone  out  upon  this  platform  to  meet 
cars,  with  a  view  to  increase  the  probability  of  their  getting  a 
seat,  when  there  was  a  large  number  waiting  to  take  the  cars  on 
the  covered  platform.  But  this  was  contrary  to  the  plain  in- 
dications of  the  purpose  of  the  railway  company.  They  went 
there,  not  in  the  exercise  of  their  rights  as  passengers,  but  as 
trespassers,  or  at  best  as  mere  licensees. 

The  principle  stated  in  Legge  v.  New  York,  New  Haven  & 
Hartford  Railroad  Company,  197  Mass.  88-90,  83  N.  E.  367, 
23   L.   R.   a.    (N.   S.)    633,   is  applicable  to  a  passenger  who 
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knowingly  disregards  the  provisions  made  for  his  convenience 
and  safety,  and  chooses  a  course  with  which  he  is  not  familiar, 
and  which  he  knows  was  not  intended  for  his  use.  In  that  case, 
the  court,  in  speaking  of  the  duty  of  a  passenger  to  use  the 
proper  arrangements  made  for  his  exit,  said :  **If  he  knowingl) 
fails  to  do  so,  and,  without  any  invitation,  expressed  or  fairiy  to 
be  impHed  from  the  situation  and  arrangement  of  the  station 
and  grounds,  leaves  the  way  marked  out  by  the  defendant  and 
proceeds  to  make  his  exit  in  some  other  way,  he  ceases  from 
that  moment  to  be  a  passenger  and  becomes  a  trespasser,  or  at 
most  a  mere  licensee.  He  has  stepped  from  the  agis  by  which, 
up  to  that  moment,  the  law  as  to  passengers  covered  him.  Nor 
does  it  make  any  difference  that  he  goes  where  others  with  the 
knowledge  of  the  railroad  company  have  gone  before  him,  un- 
less there  is  some  invitation,  express  or  implied  upon  the  part 
of  the  company.  Knowledge  of  such  use,  where  proper  arrange- 
ments have  been  otherwise  provided,  does  not  pf  itself  amount  to 
such  invitation.'*  See,  also,  Loweny  v.  Walker,  1  K.  B.  (1910) 
173.  Then  follows  a  citation  of  cases.  The  defendant  was 
under  no  obligation  to  provide  a  place  for  passengers  where  the 
accident  happened,  as  if  they  were  invited  to  use  the  horseshoe 
platform  there.  Its  only  duty  was  to  refrain  from  wanton  or 
reckless  contluct  that  would  put  them  in  peril. 

In  going  where  he  did  and  as  he  did,  the  plaintiff,  upon  his 
own  testimony,  was  not  in  the  exercise  of  due  care  He  started 
to  take  a  car  which  was  about  150  feet  away  from  the  lighted 
platform  intended  for  passengers,  and  he  did  this  on  a  dark 
night,  passing  over  a  course  which  was  not  lighted  and  with 
which  he  was  not  familiar.  He  did  not  look  to  see  where  he 
was  stepping.  He  did  this  knowing  that  he  was  not  regarding 
the  plans  and  arrangements  made  by  the  defendant  for  the  ac- 
commodation of  its  passengers.  He  did  it  with  no  other  pur- 
pose than  to  relieve  himself  from  the  inconvenience  attendant 
upon  the  presence  of  a  large  number  of  other  passengers.  He 
knew  the  principal  facts  which  created  the  risks  attendant  upon 
his  conduct,  and  these  were  such  as  should  have  induced  him 
to  refrain  from  the  exposure  to  danger  which  he  voluntarily 
accepted.  We  are  of  opinion  that  there  was  no  evidence  that 
he  was  in  the  exercise  of  due  care. 

Exceptions  overruled. 
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(Supreme  Court  of  Mississippi,  May  23,  1910.) 

[52  So.  Rep.  355.] 

Carriers — Of  Passenger^ — Commencement  of  Relation — Statutes. — 
Under  Code  1906,  §§  4854,  4867,  requiring  railroads  to  maintain  rea- 
sonably necessary  depots  and  to  keep  rooms  therein  open  for  the  re- 
ception of  passengers  at  least  one  hour  before  the  arrival  of  trains, 
an  intending  passenger  may  lawfully  use  the  rooms  therein  for  any 
necessary  or  convenient  purpose  in  furtherance  of  his  intention  to 
become  a  passenger;  and  an  intending  passenger,  who  avails  himself 
of  a  waiting  room  within  a  reasonable  time  before  the  arrival  of  the 
train,  is  a  passenger,  though  his  purpose  is  merely  to  place  his  hand 
baggage  in  the  wajting  room  as  a  matter  of  convenience  to  himself 
and  in  furtherance  of  his  ultimate  object,  and  though  he  has  a  pur- 
pose to  leave  again  before  the  arrival  of  the  train  on  a  matter  of  con- 
venience, pleasure,  or  business. 

Carriers — ^Passengers — Who  Are.* — Where  a  railroad  has  opened 
its  waiting  room  in  a  depot  for  the  reception  of  passengers,  and  a 
person  intending  to  take  passage  on  a  train  shortly  to  arrive  resorts 
to  the  depot  for  that  purpose,  the  relation  of  carrier  and  passenger 
arises  as  a  matter  of  law. 

Carriers — Passengers — Who  Are. — Where  a  person  intending  to 
take  passage  on  a  train  went  to  the  depot  15  minutes  before  the  ar- 
rival of  the  train  to  deposit  in  the  waiting  room  his  satchel,  his  re- 
sort to  the  depot  was  for  a  lawful  purpose  and  in  furtherance  of  his 
intention  to  become  a  passenger,  and  the  relation  of  carrier  and  pas- 
senger was  created,  though  he  intended  to  leave  the  depot  to  see  a 

person  on  business. 

• 

Appeal  from  Circuit  Court,  Bolivar  County;  J.  M.  Cashin, 
Judge. 

Action  by  J.  B.  Conly,  prosecuted  after  his  death  by  Harley 
Metcalf,  as  executor,  against  the  Yazoo  &  Mississippi  Valley 
Railroad  Company.  From  a  judgment  for  defendant,  plaintiff 
appeals.     Reversed  and  remanded. 

Shields  &  Boddie,  for  appellant. 
Mayes  &  Longstreet,  for  appellee. 

Mayes,  C.  J.  In  1908  J.  B.  Conly  instituted  suit  against 
the  Yazoo  &  Mississippi  Valley  Railroad  Company  for  the  pur- 
pose of  recovering  damages  for  injuries  alleged  to  have  been 

*For  the  authorities  in  this  series  on  the  question  whether  a  person 
may  be  a  passenger  before  he  boards  a  train  or  car,  see  first  foot-note 
of  Philadelphia,  etc.,  R.  Co.  v.  Green  (Md.),  34  R.  R.  R.  414,  57  Am.  & 
Eng.  R.  Cas.,  N.  S.,  414. 
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sustained  by  him,  some  time  in  September  of  that  year,  by  fall- 
ing into  an  excavation  made  by  the  company  around  its  depot 
at  Duncan,  Miss.,  which,  it  is  claimed,  was  negligently  left  open 
without  warning  light  or  safety  guard.  Mr.  Conly  alleges  that 
he  fell  while  at  the  depot  for  the  purpose  of  taking  passage  on 
a  train,  due  about  10  or  IS  minutes  after  he  entered  the  depot, 
and  about  7:20  p.  m.  After  the  institution  of  the  suit  Mr. 
Conly  died,  and  the  suit  is  prosecuted  by  the  executor. 

The  facts  are  substantially  as  follows:    Mr.  Conly  left  Round 
Lake,  Miss,,  in  a  buggy  about  5  o'clock,  and  drove  to  the  town 
of  Duncan,  intending,  as  it  seems,  to  take  passage  on  the  7:20 
p.  m.  south-bound  passenger  train  on  defendant's  road.    After 
arriving  at  the  town  of  Duncan  he  proceeded  to  the  hotel  to 
get  supper.    After  supper,  and  15  or  20  minutes  before  the  train 
was  due,  he  left  the  hotel  for  the  depot,  with  his  grip  in  his 
hand  and   a  mileage  book  in  his  pocket,  having  in  view  the  purpose 
of  taking  passage  on  the  train  when  it  should  arrive.     It  was 
the  double  purpose  of  Conly  to  deposit  his  grip  in  the  waiting 
room  of  the  depot  in  preparation  of  his  contemplated  trip,  and 
then  to  go  over  to  the  store  of  a  Mr.  Wynn,  which  was  but  a 
short  distance  from  the  waiting  room,  as  he  desired  to  speak  to 
Mr.  Wynn  on  a  matter  of  business.     Conly  proceeded  to  the 
depot,  and  entered  the  waiting  room  safely,  and  after  depositing 
his  grip  turned  to  go  out  to  see  Mr.  Wynn,  and  as  he  stepped 
out  of  the  door  fell  into  an  excavation  in  front  of  same,  and 
sustained  painful  injuries,  at  least.     It  appears  that  the  exca- 
vation was  made  by  reason  of  the  fact  that  the  company  was 
repairing  its  depot.     The  excavation  seems  to  have  been  im- 
mediately in  front  of  the  waiting  room  entrance,  and  from  three 
to  ^yft.  feet  deep,  and  some  two  or  three  feet  wide.    Across  this 
trench,  and  for  the  purpose  of  getting  into  the  w'aiting  room, 
some  planks  were  placed  leading  into  the  door;  but  they  were 
unguarded  and  without  warning  light.     Conly  said  he  could  not 
see  the  excavation  when  he  entered,  because  there  was  no  light. 
As  he  entered,  he  says  the  light  in  the  waiting  room  was  shining 
in  his  eyes  and  blinded  him,  and  when  he  came  out  the  light 
was  behind  him,  and  the  excavation  so  close  to  the  door  that, 
while   it  was  bright   enough  to   make  the  gravel   walk  visible, 
it  did  not  light  up  this  excavation.     It  is  not  our  purpose  to  in- 
timate   how    serious    were   the    injuries   Conly    received.     That 
question  is  left  to  the  jury.     The  question  before  this  court  is 
simply  whether  or  not  the  facts  make  out  a  case  of  liability  on 
the  part  of  the  company.     The  court  below  gave  a  peremptory 
instruction  to  find   for  defendant,  holding  that  Conly  was  not 
a  passenger  at   the  time   of  the  injury,   and   from  this  action 
of  the  trial  court  an  appeal  is  prosecuted  by  the  executor. 

Let  us  first  review  the  statutes  of  the  state  on  the  subject 
of  the  railroad's  duty  in  respect  to  its  depots  and  waiting  rooms. 
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By  section  4854  it  is  made  the  duty  of  every  railroad  to  estab- 
lish and  maintain  such  depots  as  shall  be  reasonably  necessary 
for  the  public  convenience;  and  by  section  4867  it  is  made  the 
duty  of  every  railroad  to  keep  rooms  open  for  the  reception 
of  passengers  at  least  one  hour  before  the  arrival,  and  one 
half  hour  after  the  departure,  of  all  passenger  trains.  Thus 
it  is  that  the  law  requires  that  the  railroads  shall  have  depots, 
and  that  they  shall  make  them  comfortable  and  accessible  at 
reasonable  times  to  intending  passengers.  It  would  be  useless 
for  the  statute  to  require  the  railroads  to  keep  rooms  open  for 
the  reception  of  passengers  an  hour  before  the  arrival  of  the 
train,  unless  intending  passengers  could  make  lawful  use  of  the 
rooms,  within  that  limit  of  time,  for  any  necessary  or  convenient 
purpose  which  is  in  furtherance  of  the  bona  fide  intention  to 
become  a  passenger.  This  is  the  manifest  purpose  of  the  statute, 
and  the  very  object  of  having  the  waiting  room  open  is  to  re- 
ceive intending  passengers  and  their  hand  baggage.  When  an 
intending  passenger  avails  himself  of  the  convenience  which  the 
law  has  established  for  his  benefit,  and  which  the  railroad  must 
provide,  within  a  reasonable  time  before  the  arrival  of  the 
train,  his  object  being  to  facilitate  and  further  his  purpose  to 
take  passage,  even  though  it  be  to  place  his  hand  baggage  in  the 
waiting  room  as  a  matter  of  convenience  to  himself  and  in 
furtherance  of  his  ultimate  object,  such  person,  while  on  the 
depot  grounds  or  in  the  waiting  room,  is  a  passenger,  and  en- 
titled to  all  the  protection  of  a  passenger,  though  he  have  a 
purpose  to  leave  again  before  the  arrival  of  the  train  on  a 
matter  of  convenience,  pleasure,  or  business.  To  hold  other- 
wise would  place  the  rights  of  persons  accepting  the  con- 
veniences provided  by  law  for  their  use  in  a  precarious  and  un- 
certain condition  under  the  law,  and  relieve  railroads-  from  a 
duty  which  they  stand  under  to  the  traveling  public,  for  which 
no  sensible  or  just  reason  can  be  assigned.  It  is  a  matter  of 
common  knowledge  that  intending  passengers  use  the  waiting 
rooms  for  depositing  their  hand  satchels,  and  such  like,  many 
minutes  before  a  train  is  due  to  arrive.  Some  may  loiter  around 
the  grounds  and  the  platforms,  while  others  may  find  it  con- 
venient and  necessary  to  cross  a  street  on  a  matter  of  business 
or  pleasure;  but  because  of  this  it  is  none  the  less  the  duty  of 
a  railroad  to  keep  its  grounds  and  rooms  in  a  safe  condition, 
"both  for  the  intending  passenger  who  imprisons  himself  within 
the  four  walls  of  the  waiting  room  and  the  passenger  who  is 
on  the  grounds  for  the  purpose  of  relieving  himself  from  the 
burden  of  his  baggage  in  order  that  he  may  go  out  for  some 
purpose,  it  being  certain  that  both  come  to  the  depot  for  the 
ultimate  purpose  of  taking  a  train. 

It  is  argued  by  counsel  for  appellee,  that,  before  there  can 
arise  the  relation  of  carrier  and  passenger,  there  must  not  only 
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be  an  intent  on  the  part  of  a  person  to  become  a  passenger  and 
avail  himself  of  the  facilities  offered  by  the  carrier  for  trans- 
portation, but  there  must  be  an  express  or  implied  acceptance 
by  the  carrier  of  the  person  so  intending  as  a  passenger.  Many 
authorities  are  cited  to  sustain  this  proposition,  and  we  find  no 
fault  with  the  law  there  announced;  but  the  question  is,  What 
constitutes  this  acceptance?  Must  the  person  go  to  the  agent 
of  the  carrier  and  formally  announce  his  arrival  and  intention 
to  take  passage?  Must  the  agent  then  and  there  formally  ac- 
cept such  person,  in  order  to  establish  the  relation?  Clearly  no 
such  formality  is  required,  in  view  of  the  fact  that  it  is  the  law- 
ful right  of  every  citizen  to  establish  this  relation,  with  or 
without  the  consent  of  the  railroad.  The  true  rule  is  thaj,  when 
the  railroad  has  opened  its  waiting  room  for  the  reception  of 
passengers  as  required  by  law,  and  any  person  intending  to  take 
passage  on  the  train  next  to  come  has  resorted  to  the  depot  in 
lawful  furtherance  of  that  purpose  and  in  a  proper  condition 
to  be  received  as  a  passenger,  there  arises  from  these  acts,  as 
a  matter  of  law,  the  relation  of  carrier  and  passenger. 

The  contention  of  counsel  for  appellee  that  the  relation  of  car- 
rier and  passenger  could  not  arise  until  after  Conly  had  entered 
the  depot  grounds  on  his  return  from  Wynn's  store  is  unsound 
and  too  narrow.  Conly  had  gone  to  the  depot  to  deposit  his 
satchel  in  the  waiting  room  only  15  minutes  before  the  arrival 
of  his  train.  His  resort  to  the  depot  was  for  a  lawful  purpose 
and  in  furtherance  of  his  intention.  The  depot  was  open  for 
the  reception  of  passengers  and  for  their  convenience.  If  he 
had  hunted  up  the  agent,  and  told  him  that  he  contemplated 
taking  the  next  train,  and  desired  to  place  his  baggage  in  the 
waiting  room  and  go  out  to  see  Wynn,  the  agent  would  doubt- 
less have  told  him  that  the  waiting  room  was  there  for  the  full 
convenience  of  one  situated  as  he  was.  He  was  making  the  ver}' 
use  of  the  waiting  room  that  the  railroad  and  the  law  designed 
should  be  made  of  it.  Conly  was  no  loiterer  on  the  depot 
grounds.  He  was  no  idler  or  trespasser;  but  he  was  there  on 
the  lawful  business  of  an  intending  passenger. 

We  have  found  no  case  precisely  like  the  case  now  on  trial, 
but  in  the  note  to  the  case  of  Alabama,  etc.,  Ry.  Co.  v.  Godfrey. 
130  Am.  St.  Rep.  76,  will  be  found  many  authorities  discussing 
this  subject  and  sustaining  the  principle  here  announced.  In 
section  997,  vol.  2,  Hutchinson  on  Carriers,  it  is  said:  "It 
would  be  impossible  to  frame  a  clear,  precise,  legal  definition 
of  the  word  'passenger/  which  would  embrace  all  its  essential 
elements."  In  6  Cyc.  p.  536,  it  is  said  that  the  relation  of  car- 
rier and  passenger  exists,  as  to  railroad  companies,  "not  merely 
when  the  passenger  enters  the  train  with  the  ticket  already 
purchased,  giving  him  a  contract  right  to  ride,  but  when  he 
enters  upon  the  premises  of  the  carrier,  with  intention  to  take 
a  train  in  due  course." 
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The  case  of  Andrews  v.  Y.  &  M.  V.  R.  Co.,  86  Miss.  129,  38 
South.  773,  is  no  authority  for  any  question  involved  in  this 
case.  In  the  Andrews  Case  it  is  shown  that  Andrews  went  to 
the  depot  more  than  two  hours  before  the  train  he  desired  to  take 
was  due.  He  went  into  the  private  office  of  the  agent,  and  re- 
quested the  privilege  of  doing  some  writing  on  account  of  his 
own  affairs,  thus  going  to  the  depot  and  making  use  of  its 
private  office  as  an  office  in  which  to  transact  some  business 
of  his  own.  While  so  engaged  in  his  own  business  in  the 
private  office  of  the  depot,  the  depot  agent  and  Andrews  got 
into  a  personal  difficulty  about  a  private  matter,  and  the  court 
stated  in  the  opinion  that  Andrews  had  gone  to  the  depot  in 
order  that  he  might  have  a  comfortable  and  convenient  place  in 
which  to  transact  his  own  business,  and  was  not,  therefore,  a 
passenger;  that  Andrews  was  knowingly  violating  the  rules 
of  the  company,  and  could  not  claim  its  protection  under  the 
facts  of  that  case.  But  the  very  object  of  Conly's  visit  to  the 
depot  was  in  furtherance  of  his  purpose  to  take  passage.  Every- 
thing he  did  while  there  was  in  accordance  with  the  rules  of 
the  company,  and  he  was  merely  availing  himself  of  those 
facilities  which  the  company  had  placed  there  for  the  use  of 
passengers,  and  which,  under  the  law  and  rules  of  the  company, 
he  had  a  right  to  use. 

In  view  of  what  we  have  heretofore  said,  we  deem  it  unnec- 
essary to  further  discuss  the  questions  argued  on  behalf  of  ap- 
pellee. 

Reversed  and  remanded. 


White  v.  Minneapolis  &  R.  R.  Ry.  Co. 

(Supreme  Court  of  Minnesota,  May  27,  1910.) 
[126  N.  W.  Rep.  533.] 

Carriers — Injury  to  Freight — Liability  for  Negligence. — Defendant, 
although  operating  a  meagerly  equipped  railway,  assumed  the  duties 
of  a  common  carrier  of  freight  and  passengers,  and  is  liable  for  in- 
juries caused  by  its  negligence  in  the  performance  of  its  duties. 

Carriers — Delay  of  Freight — Duty  of  Carrier.* — A  carrier  is  not  an 
insurer  against  damages  to  freight  from  changes  in  temperature, 
unless  the  circumstances  in  which  the  transportation  is  undertaken 
impose  upon  the  carrier  that  obligation;  but  if,  after  acceptance  of 
the  freight,  its  transportation  is  delayed,  the  carrier  must  use  rea- 
sonable care  to  protect  it  during  the  delay. 

Carriers — Delay — Damages. — The    evidence    fairly    presented    ques- 


♦Sec  note,  23  R.  R.  R.  193,  46  Am.  &  Eng.  R.  Cas.,  N.  S.,  193. 
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tions  of  fact  for  the  jury,  and,  taking  the  charge  as  an  entirety,  the 
jury  were  properly  instructed  by  the  court. 
(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Itasca  County;  B.  F.  Wright, 
Judge. 

Action  by  R.  E.  White  against  the  Minneapolis  &  Rainy  River 
Railway  Company.  Verdict  for  plaintiff.  From  an  order  deny- 
ing a  new  trial,  defendant  appeals.    Affirmed. 

R.  J,  Powell,  for  appellant. 
W,  E.  Rowe,  for  respondent. 

O'Brien,  J.  On  November  29,  1905,  plaintiff  delivered  to 
defendant  for  carriage  a  car  load  of  vegetables.  The  vegeta- 
bles were  in  an  ordinary  box  car  belonging  to  a  connecting 
company,  and,  at  the  time  of  the  delivery  were  transferred  from 
the  tracks  of  that  company  to  defendant's  yard  at  Deer  River. 
On  the  same  day  plaintiff  had  assembled  a  large  crew  of  men  at 
Deer  River,  for  whom  and  his  general  camp  supplies  he  de- 
sired passage  to  a  point  upon  defendant's  line  of  road  where 
he  was  about  to  commence  logging  operations.  About  this 
time  a  portion  of  defendant's  track  crossing  a  swamp,  or  what 
is  known  in  local  parlance  as  a  "muskeg,"  became  submerged, 
ice  formed  above  the  rails,  and  traffic  was  suspended  until  a 
temporary  track  was  constructed  around  the  swamp.  This  oc- 
cupied four  days,  and  when  the  vegetables  arrived  at  the  point 
of  destination  they  were  found  to  be  frozen.  Plaintiff's  first 
cause  of  action  was  for  the  value  of  such  portion  of  the  veg- 
etables as  were  destroyed  by  freezing.  By  the  second  cause  of 
action  plaintiff  sought  to  recover  the  wages  paid  the  crew  of 
men  compelled  to  remain  idle  at  Deer  River  and  the  cost  of 
the  board  and  lodging  furnished  them  during  that  period.  The 
jury  gave  plaintiff  a  verdict. 

The  complaint  alleged  the  defendant  was  a  railway  corpora- 
tion engaged  in  the  carriage  and  transportation  of  freight  and 
passengers  for  hire.  The  answer  admitted  this  allegation,  so 
that,  while  it  is  quite  apparent  from  the  record  that  the  defend- 
ant company  controls  a  rather  meagerly  equipped  railway,  it 
must,  under  the  pleadings,  be  held  to  the  responsibilities  of  a 
common  carrier.  The  plaintiff  introduced  evidence  to  show  that 
the  freight  was  unconditionally  delivered  by  him  to  the  de- 
fendant foi  transportation,  while  the  defendant  claimed  it  fully 
informed  the  plaintiff  of  the  sinking  of  its  track,  and  received 
the  freight  upon  condition  that  it  would  be  required  to  trans- 
port it  only  when  its  roadway  was  repaired  sufficiently  to  enable 
it  to  operate  trains  upon  it,  and  that  it  dil  not  undertake  to 
care  for  the  perishable  freight  in  the  meantime.  There  was 
testimony   that   the   temperature   lowered    during   the  time  the 
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freight  was  awaiting  transportation,  and  plaintiff  made  some 
attempt,  by  maintaining  an  oil  stove  in  the  car,  to  keep  the  veg- 
etables from  freezing,  so  that  under  all  of  the  evidence  it  be- 
came a  question  for  the  jury  to  say  what  the  contract  was  and 
whether  or  not  the  defendant  carried  out  its  undertakings. 

The  defendant  insists  that  the  sinking  of  its  track  was  an 
overwhelming  and  unexpected  occurrence  which  it  could  not 
prevent,  and  that  it  was  therefore  relieved  from  responsibility 
by  a  catastrophe  which  is  to  be  attributed  to  the  act  of  God. 
The  plaintiff,  upon  the  other  hand,  claimed  that  the  track  was 
submerged  because  of  the  insufficiency  of  the  roadbed  support- 
ing it.  The  court  correctly  instructed  the  jury,  as  to  the  char- 
acter of  a  catastrophe  which  is  to  be  attributed  to  the  act  of 
God,  and,  while  we  greatly  doubt  that  the  evidence  in  this  case 
would  support  a  finding  that  the  sinking  of  defendant's  track 
was  without  fault  or  negligence  upon  its  part,  that  question  is 
not  before  us,  because  of  the  adverse  finding  upon  that  point 
necessarily  implied  by  the  verdict  of  the  jury. 

Defendant  assigns  as  error  that  portion  of  the  charge  in 
which  it  is  stated  that  the  defendant  became  an  insurer  of  the 
freight  intrusted  to  it  from  the  time  it  was  received,  and  that 
it  was  its  duty  to  deliver  the  property  to  the  plaintiff  at  the 
point  of  destination  in  as  good  condition  as  it  was  when  re- 
ceived. This  is  a  correct  statement  of  abstract  law,  but,  as  ap- 
plied to  this  case,  would,  if  standing  alone,  be  so  insufficient  as 
to  necessarily  be  held  erroneous.  A  railway,  by  its  contract 
to  safely  carry,  does  not  insure  perishable  freight  against  the 
effect  of  temperature  encountered  by  it  during  the  period  ordi- 
narily required  for  its  transportation,  unless  the  circumstances 
under  which  the  contract  of  carriage  is  made  are  such  as  to  im- 
ply an  undertaking  to  that  extent  on  the  part  of  the  carrier. 
Brennisen  v.  Pen.  Ry.  Co.,  100  Minn.  102,  110  N.  W.  362.  And 
this  would  be  particularly  true  in  such  a  case  as  this,  where  the 
assumption  would  be  that  the  contract  was  to  haul  the  property 
in  the  car  transferred  to  defendant's  yard.  Therefore,  if  this 
car  load  of  vegetables  had  been  promptly  transported,  we  would 
have  difficulty  in  sustaining  the  verdict,  even  though  the  vege- 
tables were  frozen  during  transit.  But  the  car  remained  in  the 
exposed  yards  for  four  days,  during  all  of  which  time  defend- 
ant must  be  held  to  have  had  possession  of  it  and  its  contents, 
and,  while  the  evidence  shows  that  plaintiff  took  some  steps  to 
keep  the  vegetables  from  freezing,  this  did  not  relieve  the  de- 
fendant fiom  its  duty  to  use  reasonable  care  to  protect  the 
freight  it  had  accepted.  The  court  correctly  instructed  the  jury 
as  to  defendant's  duties  during  this  delay,  and,  taken  as  a  whole, 
the  charge  was  free  from  prejudicial  error,  particularly  in  view 
of  the  fact  that  no  inconsistency  in  it  was  called  to  the  attention 
of  the  court  during  the  trial. 
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With  reference  to  the  second  cause  of  action  the  court  in- 
structed the  jury  that  it  was  the  duty  of  defendant  to  transport 
the  plaintiff  and  his  men  within  a  reasonable  time,  and  that  if 
the  defendant  negligently  delayed  doing  so  the  plaintiff  was  en- 
titled to  recover  the  damages  which  he  sustained  by  reason  of 
such  delay.  The  rule  for  computing  such  damages  was  not 
stated  in  the  charge,  but  evidence  was  received  as  to  the  aggre- 
gate wages  paid  the  men  and  the  amount  paid  for  their  board 
and  lodging  during  this  time.  That,  we  think,  was  the  correct 
rule,  and  the  verdict  rendered  appears  to  be  within  an  amount 
to  be  so  arrived  at. 

The  evidence  as  to  the  payment  by  plaintiff  of  the  freight 
charges,  and  of  conversations  with  defendant's  agent  in  charge 
of  its  business  at  the  place  of  shipment,  was  properly  received. 

Order  affirmed. 


Clyde  Coal  Co.  v.  Pittsburg  &  L.  E.  R.  Co.. 

(Supreme  Court  of  Pennsylvania,  Jan.  3,  1910.) 

[75  Atl.  Rep.. 596.] 

Carriers— Carriage  of  Freight — Breach  of  Contract— Damages.*— 
Where  a  railroad  company  contracted  with  a  coal  company  to  fur- 
nish cars  at  a  point,  and  failed  to  do  so,  the  company,  in  an  action 
for  breach  of  the  contract,  cannot  recover  for  profits  that  would 
have  accrued  on  a  subsequent  contract  made  by  it  to  deliver  a  cer- 
tain number  of  tons  of  coal  per  day  to  a  buyer,  if  the  railroad  com- 
pany had  no  knowledge  when  it  agreed  to  deliver  the  cars  that  the 
coal  company  contemplated  such  a  contract. 

Appeal  from  Court  of  Common  Pleas,  Allegheny  County. 

Action  by  the  Clyde  Coal  Company  against  the  Pittsburg  & 
Lake  Erie  Railroad  Company.  Judgment  for  plaintiff  granting 
inadequate  relief,  and  plaintiff  appeals.    Affirmed. 

At  the  trial  the  following  offer  was  made: 

"Counsel  for  plaintiff  now  offer  to  prove  by  the  witness  on 
the  stand,  and  other  witnesses:  That  early  in  January.  1903. 
the  plaintiff  company  entered  into  a  contract  with  the  defendant 
company,  through  its  vice  president,  Col.  J.  M.  Schoonmaker, 
under  and  by  virtue  of  which  contract  the  Pittsburg  &  Lake 
Erie  Railroad  Company  agreed  to  supply  cars  to  a  hoist  or  coal 
elevator,  which  the  plaintiff  company  proposed  to  erect  on  a 
siding  which  they  had  leased  at  Bunola  station,  a  station  upon 

*See  second  foot-note  of  Williams  v.  Atlantic  C.  L.  R.  Co.  (Fla.), 
33  R.  R.  R.  158,  56  Am.  &  Eng.  R.  Cas.,  N.  S.,  158. 
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the  line  of  a  branch  road  controlled  by  the  defendant  company. 
That  the  contract  or  arrangement  bound  the  Pittsburg  &  Lake 
Erie  Railroad  to  supply  at  said  siding  the  share  or  proportion 
of  the  cars  for  distribution  which  would  be  supplied  to  such 
sidings  were  they  connected  with  a  coal  mine  upon  said  rail- 
road, having  the  rating  or  capacity  of  the  plaintiff  company's 
mine.  That  upon  the  faith  of  this  contract,  and  with  the  knowl- 
edge of  the  defendant  company,  the  plaintiff  proceeded  to  erect 
their  hoist  at  the  siding  at  Bunola  station,  in  the  manner  pro- 
vided in  the  contract.  That  upon  completion  of  the  same,  to 
wit,  on  May  2,  1903,  they  called  upon  the  defendant  company 
for  a  supply  of  cars,  and  six  cars  were  in  fact  placed  upon  said 
siding  loaded  with  coal  by  the  plaintiff  company  and  shipped 
away,  in  the  manner  provided  by  the  contract.  That  prior  to 
this  date  the  plaintiff  company  had  entered  into  a  contract  with 
the  Pittsburg  Coal  Company  for  the  delivery  of  coal  to  that 
company  in  the  manner  set  forth  in  Exhibit  No.  2,  and  at  a 
price  of  $1.47  per  ton,  being  a  price  which  showed  a  profit  over 
the  cost  of  supplying  coal  at  Bunola  station.  That  this  contract 
was  exhibited  to  the  vice  president  and  general  manager  of  the 
defendant  company  in  the  conversations  early  in  May,  during 
which  the  plaintiff  company  was  endeavoring  to  get  cars  for 
the  completion  of  its  deliveries  under  its  contract  with  the  Pitts- 
burg Coal  Company.  That,  with  the  knowledge  of  this  contract, 
the  defendant  company  broke  its  agreement  with  the  plaintiff 
company,  and  refused  to  deliver  any  further  cars  beyond  the 
first  six  cars,  as  mentioned  heretofore  in  the  offer. 

"The  plaintiff  further  offers  to  show  accurately  the  cost  of 
supplying  coal  to  cars  at  Bunola  •  siding,  the  cost  of  transporta- 
tion, and  the  price  which  would  be  received  for  such  deliveries 
in  accordance  with  the  contract,  and  to  show  the  number  of  cars 
which  they  should  have  received,  in  accordance  with  the  sched- 
ule of  distribution  of  cars  by  the  Pittsburg  &  Lake  Erie  Rail- 
road Company  had  they  been  registered  as  provided  in  the  con- 
tract they  had  with  that  company,  and  by  these  means  to  show 
the  actual  loss  sustained  by  the  plaintiff  company  in  not  receiv- 
ing the  cars  for  shipment  in  accordance  with  the  terms  of  the 
contract.  This  for  the  purpose  of  showing  with  reasonable 
certainty  the  profits  which  have  been  lost  to  the  plaintiff  by  rea- 
son of  the  breach  of  contract  sued  on  in  this  case." 

The  objection  and  ruling  of  the  court  thereon  are  as  follows : 
"Objected  to  as  incompetent,  irrelevant,  and  immaterial,  and 
identical  with  the  offer  heretofore  made  upon  which  the  court 
has  already  ruled. 
"Objection  sustained  and  bill  sealed  for  plaintiff." 
"Counsel   for  plaintiff  futher  offer  to  show  by  this  witness, i 
and  other  witnesses:     That  at  the  time  the  contract  made  in 
this  case,   and   sued   upon,   was   entered  into,   there   was  great 
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scarcity  of  coal,  and  the  same  was  selling  at  a  high  price.  That 
every  effort  was  being  made  to  get  coal  upon  the  market,  and 
.that  it  was  well  known  to  the  officials  of  the  defendant  company,, 
as  well  as  to  all  other  persons  engaged  in  or  connected  with  the 
transportation  and  sale  of  coal,  that  coal  was  being  sold  at  a 
very  high  profit  over  the  mining  rate  or  cost  of  production. 
That,  outside  of  the  said  contract  shown  in  this  case,  the  plain- 
tiff company  could  have  marketed  all  its  coal,  had  it  received 
the  cars  promised  it  by  the  defendant  company  at  a  considerable 
profit  over  and  above  the  cost  of  supply,  and  that  this  fact  was 
known  at  the  time  of  the  entering  into  of  said  contract  by  the 
officers  of  the  defendant  company,  and  was  also  well  known 
by  them  at  the  time  of  the  breach  of  said  contract.  This  for 
the  purpose  of  showing  with  reasonable  certainty  the  profits 
which  have  been  lost  to  the  plaintiff  company  by  the  breach  of 
the  contract,  as  claimed  in  this  case,  and  that  such  profits  were 
within  the  contemplation  of  the  parties  at  the  time  the  said 
contract  was  made." 

The  objection  and  ruling  of  the  court  thereon  are  as  follows: 
"Objected  to  as  incompetent,  irrelevant,  and  immaterial. 
"Objection  sustained,  and  bill  sealed  for  plaintiff." 
"Counsel  for  plaintiff  now  offers  to  show  by  the  witness  on 
the  stand,  and  ether  witnesses,  the  execution  of  the  contract. 
Exhibit  No.  2  in  this  case,  with  the  Pittsburg  Coal  Company, 
providing  for  the  delivery  to  that  company  of  500  tons  of  coal 
per  day,  at  $1.47  per  ton,  f.  o.  b.  at  Bunola  station,  up  to  Sep- 
tember 30,  1903.  That  the  defendant  company  had  a  sufficient 
supply  of  cars  to  give  to  the  plaintiff  company  40  per  cent,  of 
the  capacity  of  its  hoist,  which  would  have  enabled  the  plaintiff 
to  deliver  about  240  tons  per  day,  which  would  have  earned  a 
profit  of  62  cents  per  ton  over  the  cost  of  producing  and  load- 
ing the  coal  at  Bunola  station.  That  the  defendant  company, 
after  delivering  six  cars  on  the  siding,  without  legal  reason  or 
excuse,  and  after  full  knowledge  on  its  part  of  the  making  and 
of  the  terms  of  the  contract  of  plaintiff  company  with  the  Pitts- 
burg Coal  Company,  above  referred  to,  refused  to  make  fur- 
ther deliveries  and  broke  its  contract  with  the  plaintiff  to  supply 
them  with  cars  on  the  same  basis  as  other  mines  situate  upon 
its  railroad,  being  the  contract  sued  on  in  this  case.  That  as  a 
result  of  said  breach  the  plaintiff  company  was  unable  to  make 
the  deliveries  provided  for  in  the  contract  with  the  Pittsburg 
Coal  Company,  and  lost  the  profits  which  would  certainly  have 
been  made  thereon  by  such  deliveries.  That  the  mine  of  the 
plaintiff  company,  being  a  river  mine,  and  having  no  other 
means  of  transporting  coal  than  the  Monongahela  river  and  its 
water  connections,  could  make  no  shipment  during  the  months 
covered  by  the  Pittsburg  Coal  Company  contract,  to  wit,  from 
May  2,  1903,  to  September  30,  1903;  the  said  river  and  its  con- 
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nections  being  unnavigable  for  coal  deliveries  during  the  said 
season  or  period.  That  the  coal  mined  or  taken  out  during  said 
period  was  stacked  or  piled  on  the  plaintiff  company's  property, 
and,  as  well  as  the  unmined  coal,  which  would  have  been  re- 
quired to  fiJl  the  Pittsburg  Coal  Company  contract,  remained 
unsold  and  undelivered  until  the  ensuing  winter,  when  the  stage 
of  water  in  the  river  enabled  the  plaintiff  company  to  resume 
regular  deliveries  from  its  mine  by  water.  T-hat  in  the  mean- 
time the  price  of  coal  had  fallen  from  the  price  fixed  by  the 
Pittsburg  Coal  Company  contract,  $1.47  per  ton,  to  the  price  of 
$1  and  less  per  ton,  at  which  price  the  coal  which  the  plaintiff 
would  otherwise  have  delivered  to  the  Pittsburg  Coal  Company 
was  sold  to  other  parties.  The  plaintiff  offers  the  contract  with 
the  Pittsburg  Coal  Company  in  connection  with  the  facts  offered 
to  be  proved  in  the  foregoing  offer,  to  show  the  difference  in 
price  between  the  sales  made  under  the  contract  and  the  sales 
of  the  same  coal,  as  subsequently  made  to  other  parties,  as  the 
measure  of  damage  in  this  case,  being  the  loss  by  it  of  the 
profits  which  would  certainly  have  been  made  had  the  contract 
with  the  defendant  company  been  observed,  and  had  it  been  per- 
mitted to  make  the  deliveries  therein  provided  for.  (Objected 
to.    Objection  sustained.     Exception.)" 

Verdict  and  judgment  for  plaintiff  for  $5,195.42.  Plaintiff 
appealed. 

Argued  before  Fei.l,  Brown,  Mestrezat,  Potter,  Ei^kin, 
and  Stewart,  JJ. 

Thomas  Patterson  and  Geo.  M.  &  M.  J.  Hosack,  for  appellant. 
George  E.  Shaw,  for  appellee. 

Mestrezat,  J.  In  1903,  and  prior  thereto,  the  plaintiff 
company  was  the  owner  of  about  1,000  acres  of  coal  situate 
on  the  Monongahela  river,  in  the  Fifth  Pool,  near  Frederick- 
town,  Washington  courity.  The  plaintiff  was  operating  the  coal 
with  a  fully  equipped  mine  in  1903  and  had  a  capacity  for  min- 
ing and  shipping  1,200  tons  per  day.  The  mine  was  not  located 
upon  the  line  of  any  railroad,  and  the  plaintiff  had  to  rely  en- 
tirely upon  water  transportation  fot  shipping  its  coal.  During 
a  period  of  about  six  months  in  each  year,  the  plaintiff  was  un- 
able, by  reason  of  the  low  stage  of  water,  to  ship  coal  from 
Pittsburg  to  points  south  along  the  Ohio  river,  but  could  ship 
its  coal  in  barges  and  flats  on  the  Monongahela  river  from  the 
mine  to  Bunola,  a  village  situate  in  the  Third  Pool  of  the  Mon- 
ongahela river  on  the  Pittsburg,  McKeesport  &  Youghiogheny 
Railroad,  which  is  operated  by  the  defendant  company.  Desir- 
ing to  ship  coal  to  various  places  in  Pennsylvania,  Ohio,  and 
other  states,  which  it  could  not  reach  by  water  transportation, 
and  also  wishing  to  have  facilities  for  shipping  its  coal  by  rail- 
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road,  the  plaintiff  company  in  January,  1903,  entered  into  a 
verbal  contract  with  the  defendant  railroad  company,  by  which 
it  was  agreed  that  if  the  plaintiff  erected  a  hoist  at  Bunola,  by 
means  of  which,  after  having  transported  its  coal  in  barges  and 
flats  on  the  Monongahela  river 'from  Fredericktown  to  Bunola, 
it  would  transfer  the  same  to  the  defendant's  cars,  the  plaintiif 
should  receive  cars  for  the  shipment  of  its  coal,  and  in  the  mat- 
ter of  car  service  it  should  be  treated  the  same  as  a  coal  mine 
located  directly  upon  the  line  of  the  defendant's  railroad.  Rely- 
ing upon  the  performance  of  the  contract  by  the  defendant,  the 
plaintiff,  in  February,  1903,  leased  a  strip  of  land  at  Bunola  for 
a  period  of  three  years,  together  with  the  use  of  a  railroad  sit- 
ing for  cars  in  which  its  coal  was  to  be  loaded  for  shipment. 
The  plaintiff  company  also  erected  a  hoist  at  Bunola  for  the  pur- 
pose of  lifting  its  coal  out  of  the  boats  anl  placing  it  on  board 
the  cars  to  be  furnished  by  the  defendant  company.  The  con- 
struction of  the  hoist  was  finished  about  May  2,  1903,  and  the 
defendant  company  furnished  six  cars  on  the  Bunola  siding  to 
the  plaintiff  for  transporting  its  coal,  but  thereafter  declined 
and  refused  to  furnish  any  more  cars.  The  plaintiff  then 
brought  this  action  to  recover  damages  for  the  breach  of  the 
contract. 

The  defendant  company  denies  that  it  entered  into  any  con- 
tract or  agreement  to  furnish  cars  to  the  plaintiff  company  at 
Bunola.  On  the  trial  of  the  cause  this  was  the  only  question 
submitted  to  the  jury,  which  found  in  favor  of  the  plaintiff. 
This  finding  established  the  existence  of  the  contract  as  alleged 
by  the  plaintiff.  The  trial  judge  instructed  the  jury  that,  if 
there  was  a  contract,  the  measure  of  damages  would  be  "the 
cost  of  this  hoist  less  its  value  as  dismantled  and  sold,  and  the 
rental  loss,"  which,  it  was  agreed,  was  $5,067.38.  The  plain- 
tiff claims  that  the  court  erred  as  to  the  measure  of  damages, 
and  that  question  is  raised  in  the  assignments  which  allege 
error  in  sustaining  the  objection  to  certain  offers  of  evidence 
made  by  the  plaintiff  on  the  trial. 

In  the  statement,  the  plaintiff  company  avers  that,  relying 
upon  its  contract  with  the  defendant,  it,  on  or  about  April  2, 
1903,  entered  into  a  written  agreement  with  the  Pittsburg  Coal 
Company,  by  which  the  plaintiff  agreed  to  ship  to  the  coal  com- 
pany all  the  1^-inch  coal  it  could  load  from  barges  at  the  hoist 
at  Bunola  from  the  date  of  the  contract  to  September  30,  1903, 
at  the  price  of  $1.47  per  ton;  and  further  that,  should  the  plain- 
tiff be  able  to  load  any  lake  coal  after  September  30th  and  up 
to  the  close  of  the  season  of  lake  navigation  for  the  year  1903, 
all  coal  that  it  should  be  able  to  so  load  should  be  shipped  at 
the  above  price.  The  coal  company  agreed  to  take  500  tons  of 
coal  per  day.  In  view  of  this  contract,  it  is  averred,  the  plain- 
tiff increased  the  force  of  its  mine,  made  changes  in  the  mine 
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equipment,  and  expended  considerable  money  in  preparing  to 
mine  and  handle  the  coal  required  by  its  contract  with  the  Pitts- 
burg Company.  The  statement  avers  that,  by  reason  of  defend- 
ant's refusal  to  furnish  the  cars  for  transporting  the  coal  to  its 
destination,  the  plaintiff  lost  62  cents  per  ton  profit  on  each  ton 
of  coal  which  it  sold  to  the  Pittsburg  Company  and  which  it 
was  prepared  to  ship  and  deliver  to  that  company  in  its  propor- 
tion of  cars  which  the  defendant  had  agreed  to  furnish  it.  The 
aggregate  amount  of  the  loss  is  averred  in  the  statement,  which 
the  plaintiff  claims  is,  in  addition  to  the  cost  of  the  hoist  and 
rental,  the  measure  of  its  damages  in  this  case. 

As  stated  by  the  learned  counsel  for  the  appellant,  the  sole 
question  to  be  determined  is  whether  or  not  the  plaintiff  was 
entitled  to  recover  the  profits  which  it  would  have  made  from 
its  contract  with  the  Pittsburg  Coal  Company.  This  question  is 
raised  by  the  fifth  assignment,  in  which  it  is  alleged  that  the 
court  erred  in  excluding  the  plaintiff's  offer  of  evidence.  That 
offer  was  to  show  that  the  plaintiff  had  entered  into  the  contract 
with  the  Pittsburg  Company  as  set  out  in  the  statement ;  that  the 
defendant  had  a  sufficient  supply  of  cars  to  give  to  the  plaintiff 
company  40  per  cent,  of  the  capacity  of  its  hoist  and  would 
have  enabled  the  plaintiff  to  have  delivered  about  240  tons  per 
day,  which  would  have  earned  a  profit  of  62  per  cent,  per  ton 
above  the  cost  of  producing  and  loading  the  coal  at  Bunola  sid- 
ing; that,  as  a  result  of  the  breach  of  the  contract,  the  plaintiff 
was  unable  to  make  the  delivery  provided  for  in  the  contract 
with  the  Pittsburg  Company,  and  lost  the  profits  which  would 
certainly   have    been    made   by   such    delivery. 

The  facts  of  the  case  at  bar  bring  it  within  the  class  of  cases 
in  our  own  and  other  jurisdictions  in  which  it  is  held  that  profits 
arising  from  a  subsequent  contract  which,  though  made  on  the 
faith  of  the  original  contract  and  capable  of  definite  ascertain- 
ment, are  not  recoverable  in  an  action  for  the  breach  of  the 
original  contract.  The  general  rule  is  well  stated  in  the  leading 
English  case  (Hadley  v.  Baxendale,  9  Exch.  341;  s.  c,  5  Eng. 
Rul.  Cases,  502),  where  it  is  held  that  "the  amount  of  damages 
recoverable  from  a  carrier  is  such  as  would  naturally  result 
from  the  breach  of  the  contract,  whether  as  the  ordinary  con- 
sequence of  such  a  breach,  or  as  a  consequence  which  may, 
under  the  circumstances,  be  presumed  to  have  been  in  the  con- 
templation of  both  parties  at  the  time  'they  made  the  contract 
as  the  probable  result  of  the  breach  of  it."  This  case  is  cited, 
and  the  rule  is  approved,  in  our  own  cases  of  Fleming  v.  Beck, 
48  Pa.  309,  and  Wolf  v.  Studebaker,  65  Pa.  459.  The  same 
doctrine  is  announced  by  Strong,  J.,  in  Adams  Express  Com- 
pany V,  Egbert,  36  Pa.  360,  364  (78  Am.  Dec.  382),  wherein  it 
is  said :  "It  is  doubtless  true  that,  in  all  actions  for  the  breach 
of  a  contract,  the  loss  or  injury  for  which  damages  are  sought 
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to*  be  recovered  must  be  a  proximate  consequence  of  the  breach. 
A  remote  or  possible  loss  is  not  sufficient  ground  for  compen- 
sation. There  is  no  measure  for  these  losses  which  have  no 
direct  and  necssary  connection  with  the  stipulations  of  the  con- 
tract, or  which  are  dependent  upon  contingencies,  other  than 
the  performance  of  the  contract,  and  which  are  therefore  in- 
capable of  being  estimated.  With  no  certainty  can  it  be  said 
that  such  losses  are  attributable  to  the  wrongful  act  or  omission 
of  him  who  has  violated  his  engagement.  But,  on  the  other 
hand,  the  loss  of  profits  or  advantages,  which  must  have  resulted 
from  a  fulfillment  of  the  contract,  may  be  compensated  in  dam- 
ages, when  they  are  the  direct  and  immediate  fruits  of  the  con- 
tract, and  must  therefore  have  been  stipulated  for,  and  have 
been  in  the  contemplation  of  the  parties  when  it  was  made." 

The  leading  American  case  on  the  subject  is  Masterton  v. 
I^Iayor  of  Brooklyn,  7  Hill  (X.  Y.)  61,  68,  42  Am.  Dec.  3S. 
It  is  there  held  that  the  measure  of  damages  for  a  breach  of 
an  executory  contract  includes  loss  of  profits  growing  im- 
mediately out  of  the  contract  which  would  have  been  realized 
from  its  full  performance,  but  not  loss  of  profits  or  other  dam- 
ages arising  out  of  collateral  undertakings  entered  into  on  the 
faith  of  the  contract.  Nelson,  C.  J.,  delivering  the  opinion  of 
the  court,  says  inter  alia:  **It  has,  accordingly,  been  held  that 
the  loss  of  any  speculation  or  enterprise  in  which  a  party  may 
have  embarked,  relying  on  the  proceeds  to  be  derived  from  the 
fulfillment  of  an  existing  contract,  constitutes  no  part  of  the 
damages  to  be  recovered  in  case  of  breach."  The  chief  justice 
shows  by  a  quotation  from  Pothier  that  the  same  rule  obtains  in 
the  civil  law.  The  case  is  cited  and  approved  in  Massachusetts 
in  Fox  z\  Harding,  7  Cush.  516,  523,  where  it  is  held  that,  in 
an  action  for  the  breach  of  a  special  contract,  the  plaintiff  may 
recover  as  part  of  his  damages  such  profits  as  would  have  ac- 
crued to  him  from  the  contract  itself,  if  it  had  been  performed, 
but  not  those  which  he  would  have  realized  from  other  con- 
tracts entered  into  for  the  purpose  of  fulfilling  such  special 
contract.  Bigelow,  J.,  delivering  the  opinion  of  the  court,  says: 
"If  the  plaintiffs  had  offered  to  prove,  in  addition  to  this,  that, 
in  consequence  of  the  breach  of  the  contract  by  the  defendants, 
they  had  lost  other  contracts  by  which  they  would  have  realized 
large  profits,  and  which  they  had  entered  into  for  the  purpose 
of  fulfilling  their  contract  with  the  defendants,  the  evidence 
would  have  been  w^holly  inadmissible,  because  such  collateral 
undertakings  were  not  necessarily  connected  with  the  principal 
contract,  and  cannot  be  reasonably  supposed  to  have  been  taken 
into  consideration  when  it  was  entered  into."  The  Masterton 
and  Fox  Cases  are  cited  and  followed  in  Hoy  v.  Gronoble,  34 
Pa.  9,  75  Am.  Dec.  628.  The  doctrine  announced  in  Hadley  t'. 
Baxendale  is  recognized  and  declared  well  established  by  Endi- 
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cott,  J.,  delivering  the  opinion  in  Harvey  v.  Connecticut  & 
Passumpsic  Rivers  R.  R.  Co.,  124  Mass.  421,  26  Am.  Rep.  673. 

From  these  and  other  adjudicated  cases  the  doctrine  may  be 
regarded  as  settled  that  for  the  breach  of  a  contract  damages 
may  be  recovered  for  loss  of  profits,  the  direct  and  immediate 
fruits  of  the  contract  itself  and  ascertainable  with  reasonable 
certainty,  when  they  are  the  natural  result  of  such  breach, 
or  which,  under  the  circumstances,  the  parties  may  have  contem- 
plated at  the  execution  of  the  contract  as  the  probable  result  of 
its  breach;  but  damages  for  the  loss  of  profits  for  the  violation 
of  a  contract  may  not  be  recovered  where  they  are  uncertain, 
remote,  or  speculative,  or  when  they  grow  out  of  a  subsequent 
collateral  or  subordinate  undertaking  which  was  entered  into 
upon  the  faith  of  the  principal  contract. 

The  contract  in  the  present  case,  by  which  the  defendant 
agreed  to  furnish  cars  to  the  plaintiff,  was  made  in  January, 
1903,  and  its  breach  occurred  in  the  following  May.  The  con- 
tract between  the  plaintiff  and  the  Pittsburg  Coal  Company  was 
made  in  April,  1903,  more  than  two  months  after  the  execution 
of  the  agreement  between  the  plaintiff  and  the  defendant,  but 
before  the  defendant  company  had  refused  to  furnish  more  cars 
and  had  thereby  committed  a  breach  of  its  agreement.  Dam- 
ages arising  from  profits  which  the  plaintiff  might  have  made  on 
its  contract  with  the  Pittsburg  Coal  Company  were  manifestly 
not  in  contemplation  of  the  parties  when  the  contract  between 
the  plaintiff  and  the  defendant  was  made  in  January,  1903.  The 
coal  company  contract  was  not  then  in  existence,  and,  so  far 
as  the  defendant  company  knew,  it  was  not  even  contemplated. 
It  was  a  collateral  undertaking  between  the  plaintiff  and  the  coal 
company  of  which  the  defendant  company  had  no  knowledge  at 
the  time  it  executed  the  contract  with  the  plaintiff,  and  therefore 
the  defendant  could  not  have  anticipated  damages  resulting  to 
the  plaintiff  company  by  reason  of  the  loss  of  profits  on  the  coal 
company  contract. 

It  is  not  sufficient,  to  impose  liability  on  the  defendant  com- 
pany, that  it  had  knowledge  of  the  contract  between  the  plain- 
tiff and  the  Pittsburg  Coal  Company  prior  to  the  breach  of  the 
contract  between  the  plaintiff  and  the  defendant.  This  is  an 
action  upon  the  original  contract,  and  the  defendant  is  liable 
for  only  such  profits  as  would  naturally  result  from  a  breach  of 
that  contract  and  were  in  contemplation  of  the  parties  at  the 
time  the  contract  was  executed.  The  action  is  not  brought  upon 
the  original  contract  as  subsequently  modified  after  the  defend- 
ant had  notice  of  the  Pittsburg  Coal  Company  contract.  At  the 
time  the  original  contract  was  entered  into,  it  does  not  appear 
that  the  defendant  was  notified  that  the  plaintiff  had  any  contract 
with  any  person  or  company  to  furnish  coal,  or  that  the  contract 
was  executed  on  the  part  of  the  plaintiff  with  the  view  of  fur- 
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nishing  any  certain  or  definite  amount  of  coal  to  any  one,  or 
had  any  agreement  to  do  so.  The  Pittsburg  Coal  Company  con- 
tract, and  any  other  agreements  of  a  similar  kind  which  the  plain- 
tiff may  have  intended  to  make,  if  any,  were  wholly  unknown  lo 
the  defendant  company  at  the  time  it  entered  into  the  contract 
with  the  plaintiff  on  which  this  action  is  brought.  It  is  clear, 
therefore,  we  think,  that,  conceding  the  plaintiff's  aibility  to 
show  definitely  the  profits  which  it  would  have  made  on  the 
Pittsburg  Coal  Company  contract,  yet  it  is  manifest  that  the 
parties  did  not  contemplate  their  loss  as  a  consequence  of  a 
breach  of  the  contract,  and  under  all  the  authorities  they  cannot 
be  recovered  in  this  action. 

The  controlling  question  in  'the  present  case  did  not  arise 
in  Wilson  v,  Wernwag,  217  Pa.  82,  66  Atl.  242.  In  that  case 
the  damages  arose  out  of  the  contract  between  the  parties,  and 
there  was  no  claim  for  a  loss  of  profits  on  a  collateral  or  sub- 
ordinate contract.  The  loss  there  was  the  direct  loss  caused 
by  the  breach  of  contract  between  the  parties,  and  therefore 
the  damages  resulting  from  the  breach  were  in  contemplation 
of  the  parties  at  the  time  they  made  their  agreement.  Here 
the  loss  of  profits  arises  out  of  a  collateral  undertaking  which 
the  defendant  company  could  not  anticipate  and  of  which  it  had 
no  knowledge  at  the  time  it  entered  into  the  agreement  with  the 
plaintiff. 

The  assignments  of  error  are  overruled,  and  the  judgment 
is  affirmed. 


SuMRFXiy  et  al.  V,  Atlantic  Coast  Line  R.  Co. 

(Supreme   Court  of  North   Carolina,   March  31,  1910.) 

[67   S.    E.   Rep.   585.] 

Carriers^Bill  of  Lading— Evidence— Presumption.*— A  bill  of  lad- 
ing raises  the  presumption  that  goods  were  delivered  to  the  carrier 
for  shipment  in  good  order. 

Evidence — Suppression  of  Evidence — Bill,  of  Lading — Possession  of 
Carrier — Evidence. — Where  a  bill  of  lading  was  filed  with  defendant, 
with  a  claim  for  damages  to  goods  shipped,  the  bill  of  lading  bang 
in  defendant's  possession,  it  devolved  upon  defendant  to  introduce 
it  in  evidence  if  desired. 

Carriers — Damage  to  Goods — ^Amount — Question  for  Jury.— ^V^c'■* 
plaintiff  testified  that  98  cents  was  the  damage  to  a  case  of  goods 
in  shipment  and  there  was  no  direct  evidence  in  contradiction,  and 
he  relied  for  corroboration  on  the  facts  that  he  filed  his  claim  for 
98  cents,  and  that  defendant  did  not  contest  the  claim,  but  paid  it 

♦See  extensive  note,  26  R.  R.  R.  305,  49  Am.  &  Eng.  R.  Gas.,  N-  S* 
305. 
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to  another,  while  defendant's  evidence  was  the  itemized  bill  from 
plaintiffs  vendor  filed  with  the  claim,  which  showed  the  price  of  a 
dozen  bottles  of  olives  was  $2.15  less  10  per  cent,  and  the  claim  for 
loss  of  6  bottles,  whether  the  damage  was  for  the  amount  claimed  or 
for  97  cents  as  claimed  by  defendant  was  for  the  jury. 

Appeal  from  Superior  Court,  Lenoir  County;  O.  H.  Allen^ 
Judge. 

Action  by  G.  W.  Sumrell  and  another  against  the  Atlantic 
Coast  Line  Railroad  Company.  Judgment  for  plaintiffs,  and 
defendant  appeals.    Affirmed. 

Rotise  &  Land,  for  appellant. 
H.  R,  Wooten,  for  appellees. 

Clark,  C.  J.  This  was  an  action  begun  before  a  justice  of 
the  peace  to  recover  98  cents  for  damages  to  goods  shipped 
to  plaintiffs  over  the  defendant's  road,  together  with  the  penalty 
of  $50  given  by  Revisal,  §  2634,  for  failure  to  adjust  and  pay 
the  claim  for  such  damages  within  60  days  after  it  was  filed. 

It  was  in  evidence  that  plaintiff's  claim  for  98  cents  damages 
was  filed  with  the  defendant  April  22,  1908,  and  was  allowed 
and  paid  by  it,  but  to  another  party,  May  8th  following.  This 
party  subsequently  refunded  the  98  cents  to  the  defendant.  The 
plaintiff,  not  being  paid,  brought  this  action  April  15,  1909. 
The  jury  found  the  damages  to  be  98  cents,  and,  the  filing  of 
the  claim  for  that  amount  at  the  date  stated  and  nonpayment  to 
the  plaintift'  not  being  controverted,  the  court  entered  judgment 
for  $50.98  as  provided  by  Revisal,  §  2634. 

The  court  properly  refused  defendant's  prayer  for  a  non- 
suit, and  also  to  charge  that  there  was  no  evidence  that  the 
goods  were  delivered  in  good  QvAtx  to  the  defendant.  The  bill 
of  lading  raised  the  presumption.  Mitchell  v.  Railroad,  124 
N.  C.  239,  32  S.  E.  671,  44  L.  R.  A.  515;  Manufacturing  Co. 
V,  Railroad,  128  N.  C.  284,  38  S.  E.  894,  83  Am.  St.  Rep.  675. 
The  bill  of  lading  was  filed  by  the  plaintiff  with  its  claim,  and, 
being  in  the  defendant's  possession,  it  devolved  upon  it  to 
introduce  it  in  evidence,  if  desired.  The  plaintiff  testified  "98 
cents  was  the  damage  to  the  olives,  the  whole  case  of  olives." 
There  was  no  direct  evidence  to  contradict  this.  The  defendant 
relied  upon  the  fact  that  the  itemized  bill  from  the  vendors 
filed  with  the  plaintiff's  claim  for  damages  (which  claim  was 
for  98  cents)  set  out  that  the  cost  price  of  one  dozen  bottles 
olives  in  Norfolk  was  $2.15,  with  10  per  cent,  off,  and  plaintiff 
only  claimed  that  six  bottles  were  lost.  The  defendant  there- 
fore asked  the  court  to  charge:  "If 'the  jury  believe  the  evi- 
dence, the  value  of  the  goods  lost  or  damaged  was  97  cents." 

It  does  not  appear  who  paid  the  freight,  nor  whether  the  bot- 
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ties  were  all  of  the  same  size,  nor  whether  the  value  at  destina- 
tion was  the  same  as  in  Norfolk.  The  only  direct  testimony 
was  that  of  the  plaintiff  who  testified  that  "98  cents  was  the 
damage  to  the  olives,  the  whole  case,"  and  he  relies,  as  cor- 
roboration, on  the  fact  that  he  filed  his  claim  for  98  cents,  and 
that  the  defendant  did  not  contest  that  being  the  correct  amount, 
but  paid  the  98  cents  to  another  party.  Whether  the  damage 
was  98  cents  or  97  cents  was  therefore  for  the  jury,  and  his 
honor  correctly  *ieft  it  to  the  jury  to  say,  from  all  the  evidence, 
what  was  the  amount  of  the  damages."  The  jury,  after  argu- 
ment from  both  sides,  and  upon  the  evidence,  found  that  it 
was  98  cents.  This  finding,  being  for  the  **full  amount  of  the 
claim,"  entitles  the  plaintiff  to  recover  the  penalty,  and  we  can- 
not say  there  was  no  evidence  to  support  the  finding. 

This  seems  to  be  a  hard  case.  But  the  plaintiff's  counsel 
reminds  us  that  the  statute  was  passed  on  account  of  the  large 
number  of  small  claims  of  this  kind  which,  while  aggregating 
large  surtih,  were  each  too  small  to  be  sued  on,  and  hence  usu- 
ally went  unpaid.  We  do  not  know  the  facts  surrounding  this 
case.     Upon  the  issues  found,  the  judgment  was  correct. 

No  error. 


Pittsburg,  C,  C.  &  St.  L.  Ry.  Co.  zk  Mitchell. 

(Supreme  Court  of  Indiana,  April  26,  1910.) 
[91   N.   E.   Rep.  735.] 


Commerce — lateratate  Commerce — Regulation  by  Congress^r— In- 
terstate commerce  can  be  regulated  exclusively  by  Congress,  but  the 
regulation  is  within  and  for  the  benefit  of  the  states  and  their  citizens. 

Courts— Jurisdiction— Federal  Statutes. — Where  a  federal  statute 
gives  a  penalty  to  one  aggrieved  without  specifying  a  remedy  for 
its  enforcement,  a  state  court  has  jurisdiction  to  enforce  it  by  ap- 
propriate action,  and  before  jurisdiction  lodges  in  the  federal  court 
-exclusively,  it  must  be  a  federal  case  arising  under  the  cause  of  ac- 
tion stated  from  the  questions  involved. 

Courts — ^Jurisdiction — Federal  Statutes. — Where  the  complaint  in 
an  action  in  a  state  court  against  a  carrier  for  delay  of  an  interstate 
shipment  counts  on  a  common-law  liability,  and  contains  the  aver- 
ments required  by  Burns'  Ann.  St.  1908,  §§  3918-3920,  relating  to 
actions  against  carriers,  the  court  has  jurisdiction  to  enforce,  in  re- 
buttal of  a  defense  set  up  under  the  bill  of  lading,  the  provisions  of 
Interstate  Commerce  Act  (Act  Feb.  4,  1887,  c.  104,  24  Stat.  379  [U. 
S.  Comp.  St.  1901,  p.  3154])  §  20,  as  amended  by  Act  June  29,  190«, 
r.  3591,  §  7,  34  Stat.  593  (U.  S.  Comp.  St.  Supp.  1909,  p.  1163),  mak- 
ing a  carrier  liable  to  the  holder  of  the  bill  of  lading  for  any  loss 
caused  by  it  or  any  connecting  carrier. 
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Carriers— Carriage  of  Freight— Contracts.* — A  stipulation  in  a  bill 
of  lading  of  the  initial  carrier,  limiting  its  liability  to  loss  occurring 
ivhiie  the  property  is  in  its  possession,  is  simply  declarjitory  of  the 
<ommon  law. 

Carriers — Carriage  of  Freight — Contracts. — A  contract  by  the  ini- 
tial carrier  to  carry  freight  to  its  usual  place  of  delivery  at  destina- 
tion if  on  its  road,  otherwise  to  deliver  to  another"  carrier  on  the 
route  to  the  destination,  binds  the  initial  carrier  to  carry  beyond  its 
-own  line  and  deliver  the  goods,  and,  where  it  undertakes  to  trans- 
port to  the  destination  and  receives  pay  for  the  whole  distance,  the 
liability  attaching  on  it  to  deliver  continues  throughout  the  whole 
transit,  and  connecting  carriers  are  its  agents  in  carrying  out  the 
•contract. 

Carriers — Regulation  of  Rates — Statutes. — The  interstate  commerce 
•act  allows  differential  and  discriminative  rates  so  long  as  they  are 
not   unjust   or  do  not  operate  unfairly,   and  the   essence   of  the  act 
is  that  whatever  the  rate  is  it  shall  be  the  same  to  all  persons  sim- 
ilarly situated. 

Carriers — Carriage  of  Freight — Contracts  Limiting  Liability.! — The 
<ommon-law  right  to  contract  with  respect  to  the  value  of  an  article 
to  be  transported,  on  the  character  and  value  of  which  a  rate  may  de- 
pend, and  the  right  to  contract  against  less  beyond  the  carrier's 
control,  arc  unaffected  by  the  interstate  commerce  act,  but  under 
Burns'  Ann.  St.  1908,  §  3919,  the  contract  must  be  fairly  made  on  a 
sufficient  consideration  after  the  shipper  has  been  given  an  oppor- 
tunity to  choose  between  the  common-law  right  and  rate  and  the 
special  contract  rate  and  limited  liability. 

Carriers — Carriage  of  Freight — Contracts  Limiting  Liability.f — 
"Where  there  was  no  pretense  that  a  shipper  was  given  a  bona  fide 
opportunity  to  ship  at  a  fair  and  reasonable  rate,  without  limitation 
of  common-law  liability,  or,  as  required  by  Burns'  Ann.  St.  1908,  § 
3919,  to  make  a  limitation  of  liability  good,  on  any  consideration  for 
such  limitation,  or  that  he  was  offered  more  than  one  rate,  but  it 
merely  appeared  that  the  contract  limiting  the  liability  was  made 
fairly  and  understandingly  by  the  shipper  as  governing  the  shipment 
and  the  terms  and  conditions  under  which  the  property  was  re- 
-ceived  for  transportation,  the  contract  limiting  liability  was  not  en- 
forceable against  the  shipper. 

Carriers — Carriage  of  Freight — Loss — Liability  .J— Where  there  is 
an  intervening  human  agency  which  contributes  to  a  loss  of  freight, 
the  burden  is  on  the  carrier  to  show*  that  it  was  prevented  from  safe 
delivery  by  the  act  of  God,  and  not  from  delay  or  negligence  in 
transportation. 

♦See  foot-note  of  Brunk  v.  Ohio  &  K.  Ry.  Co.  (Ky.),  29  R.  R.  R. 
"279,  52  Am.  &  Enj?.  R.  Cas..  N.  S.,  279;  foot-note  of  Moodv  v.  South- 
ern Ry.  Co.  (S.  Car.),  28  R.  R.  R.  706,  51  Am.  &  Eng.  R.  Cas.,  N. 
"S.,  706. 

tSee  extensive  note,  28  R.  R.  R.  384,  51  Am.  &  Eng.  R.  Cas.,  X. 
S..  .^84. 

tSee  note  on  following  page. 
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Carriers — Carriage  of  Freight — Loss — Liability4 — Where  the  delay- 
in  the  transportation  of  perishable  freight  was  wholly  unaccounted 
for,  the  carrier  must  show  that  the  injury  to  the  freight  due  to  heat 
or  freezing  was  not  due  to  its  negligence  or  delay. 

Constitutional  Law — Due  Process  of  Law. — The  intersute  com- 
merce  act  fixing  primary  responsibility  on  the  initial  carrier  is  not 
invalid  as  taking  private  property  without  due  process  of  law  in 
violation  of  the  fourteenth  amendment  of  the  federal  Constitution, 
because  the  act  fixes  the  liability  of  the  connecting  carrier,  and  pro- 
vides for  enforcing  the  obligation,  especially  when  the  initial  car- 
rier selected  the  connecting  carrier. 

Commerce — Regulation — Validity. — The  interstate  commerce  act, 
fixing  primary  responsibility  on  the  initial  carrier,  and  also  fixing 
the  liability  of  the  connecting  carrier,  and  providing  for  enforcmg 
the  same,  is  a  regfulation  of  commerce,  and  the  act  controls  interstate 
shipments,  and  makes  an  interstate  shipment  one  carriage  as  between 
the  carriers. 

Appeal  from  Circuit  Court,  Pike  County;  E.  A.  Ely,  Judge. 

Action  by  Daniel  J.  Mitchell  against  the  Pittsburg,  Cincinnati, 
Chicago  &  St.  Louis  Railway  Company.  From  a  judgment  for 
plaintiff,  defendant  appeals.     Affirmed. 

John  L.  Rupe,  L.  P,  Newhy,  and  F.  /.  Newhy,  for  appellant. 
Eugene  H.  Bundy  and  N.  Guy  Jones,  for  appellee. 

Myers,  J.  Appellee  brought  an  action  against  appellant,  al- 
leging that  on  the  1st  day  of  November,  1906,  appellant,  con- 
trolling and  operating  a  line  of  railroad  in  the  state  of  Indiana 
from  Indianapolis,  Ind.,  to  Cincinnati,  Ohio,  and  other  lines 
of  railroad  within  and  without  the  state  of  Indiana,  was  a  com- 
mon carrier  for  hire,  engaged  in  interstate  commerce  and  held 
itself  out  as  such  common  carrier  of  freight  and  passengers 
from  Dunreith,  Ind.,  to  New  Smyrna,  in  the  state  of  Florida, 
on  which  day  he  delivered  to  appellant  at  its  station  of  T)nn' 
reith,  Ind.,  a  car  load  of  apples  to  be  by  it  carried  and  trans-' 
ported  to  New  Smyrna,  and,  as  a  consideration  for  the  carriage 
of  the  apples  to  their  destination,  appellee  paid  to  appellant  in 
advance  the  full  freight  and  charges  demanded  by  appellant. 
Appellee  avers  that,  by  reason  of  unreasonable  delays  in  trans- 
portation, the  apples  became  spoiled  in  transit  and  worthless, 
and  demanding  judgment  for  $1,400.  Appellant  answered  by 
general  denial  and  by  a  special  paragraph  setting  up  as  a  de- 
fense that  appellant's  own  line  only  extended  to  Cincinnati, 
Ohio,  and  no  nearer  New  Symrna,  Fla.,  and  that  it  made  the 
shipment  under  a  written  contract  or  bill  of  lading,  set  out,  al- 
leged to  have  been  entered  into  fairly  and  understanding^  by 

JSee  extensive  note,  26  R.  R.  R.  298,  49  Am.   &  Eng.  R.  Cas.,  X 
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appellee,  as  governing  the  shipment,  and  the  conditions  under 
which  the  property  was  received  for  shipment,  by  which  the 
property  was  to  be  carried  to  Cincinnati  over  its  own  line  and 
there  delivered  to  a,  connecting  carrier,  that  it  carried  the  prop- 
erty without  delay,  and  delivered  it  in  good  order  to  the  con- 
necting carrier.  The  contract  recites  the  receipt  of  the  apples 
consigned  to  appellee  at  New  Smyrna,  Ffa.,  and  some  of  its 
conditions  are  that  its  terms  and  conditions  shall  run  to  the 
benefit  of  any  carrier,  and  that  no  carrier  "shall  be  liable  for 
any  loss  thereof,  or  damage  thereto  by  causes  beyond  its  con- 
trol, *  *  *  or  by  *  *  *  changes  in  weather,  'heat, 
frost,  wet  or  decay.  *  *  *  No  carrier  shall  be  liable  for 
loss  or  damage  not  occurring  on  its  own  road  or  its  portion  of 
the  through  route  *  *  *  the  amount  of  any  loss  or  damage 
for  which  any  carrier  becomes  liable  shall  be  computed  at  the 
value  of  the  property  at  the  place  of  shipment  under  this  bill 
of  lading."  To  this  answer  appellee  replied  by  general  denial, 
and  by  special  plea  that  the  written  contract  was  excuted  without 
consideration.  The  cause  was  tried  by  a  jury,  and  a  general 
verdict  returned  fcr  $1,200,  with  answers  to  interrogatories. 
Over  motion  for  judgment  on  the  interrogatories  and  answers 
and  for  a  new  trial  judgment  was  rendered. 

The  first  error  urged  here  is  overruling  the  motion  for  a  judg- 
ment in  favor  of  appellant  upon  the  answers  to  the  interroga- 
tories. These  answers  show  that  the  shipment  was  made  under 
the  written  contract;  that  appellant's  own  line  extended  to  Cin- 
cinnati only,  where  it  delivered  the  apples  in  good  order  to  a 
connecting  carrier;  that  the  damage  to  appellee  accrued  after 
their  delivery  to  the  connecting  carrier;  and  that  there  was  no 
consideration  for  the  written  contract  or  bill  of  lading.  Appel- 
lant's argument  travels  upon  the  theory  that,  as  the  written 
contract  by  its  terms  limits  its  liability  to  loss  occurring  on  its 
own  line,  it  is  discharged  under  the  facts  found.  Closely  allied 
to  this  contention  is  the  further  insistence  that  in  the  opening 
statement  of  counsel  for  appellee  to  the  jury  that  the  act  of 
Congress  known  as  the  Hepburn  Amendment  (Act  June  29, 
1906,  c.  3591,  §  7,  34  Stat.  593  [U.  S.  Comp.  St.  Supp.  1909, 
p.  1163])  to  section  20  of  the  interstate  commerce  act  (Act 
Feb.  4,  1887,  c.  104,  24  Stat.  379  [U.  S.  Comp.  St.  1901,  p. 
3154])  rendered  the  bill  of  lading  void  as  a  defense  was  error 
and  prejudicial.  The  question  was  presented  by  motion  to  the 
court  to  have  the  statement  withdrawn  from  the  jury.  The  ques- 
tion was  presented  again  at  the  close  of  the  evidence  by  mo- 
tion to  dismiss  the  action  for  want  of  jurisdiction,  and  upon 
the  motion  for  a  new  trial  under  the  assignment  of  error  in 
giving  instructions,  and  that  the  verdict  was  contrary  to  law, 
upon  the  theory  that  the  interstate  commerce  act  has  no  appli- 
cation, except  in  cases  arising  under  that  act,  or  brought  in  the 
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federal  courts,  and  that  no  other  courts  have  jurisdiction  to 
enforce  its  provisions.  We  are  thus  confronted  with  the  ques- 
tion of  jurisdiction.  The  complaint  it  will  be  noted  counts  upon 
a  common-law  liability,  and  also  contains  the  averments  re- 
quired by  the  act  of  April  15,  1905  (Acts  1905,  c.  47;  Bums' 
Ann.  St  1908,  §§  3918,  3919,  3920).  Upon  its  face  no  statute 
is  invoked  except  the  act  of  1905.  Upon  its  face  there  is  juris- 
diction of  the  subject-matter.  The  federal  statute  is  only  in- 
voked incidentally,  as  a  bar  to  the  defense  sought  to  be  inter- 
pose^ by  the  bill  of  lading.  We  are  not  able  to  discover 
that  the  precise  question  has  received  the  attention  of  the  Su- 
preme Court  of  the  United  States,  but  strong  analogies  may  be 
found  in  the  pronouncements  of  that  court.  The  acts  of  Con- 
gress in  force  relating  to  subjects  over  which  Congress  has' 
power  to  legislate  for  the  state  are  expressly  declared  by  the 
statute  to  be  the  law  of  the  state.  Burns'  Ann.  St.  1908,  § 
236.  Interstate  commerce  is  within  the  exclusive  regulation  of 
Congress,  but  it  is  regulation  within  and  for  the  benefit  of  the 
states  and  their  citizens.  "The  laws  of  the  United  States  are 
laws  of  the  several  states,  and  just  as  much  binding  on  the  citi- 
zens and  the  courts  thereof  as  the  state  laws  are.  The  United 
States  is  not  a  foreign  sovereignty  as  regards  the  several  states, 
but  is  a  concurrent,  and  within  its  jurisdiction  a  paramount, 
sovereignty.  EVery  citizen  of  a  state  is  a  subject  of  two  dis- 
tinct sovereignties,  having  concurrent  jurisdiction  in  the  state 
concurrent  as  to  place  and  persons,  though  distinct  as  to  sub- 
ject-matter. *  *  *  So  rights,  whether  legal  or  equitable, 
acquired  under  the  laws  of  the  states,  may  be  prosecuted  in  the 
United  States  courts,  or  in  the  state  courts  competent  to  decide 
rights  of  the  like  character  and  class,  subject,  however,  to  this 
qualification:  That,  where  ^  right  arises  under  a  law  of  the 
United  States,  Congress  may  if  it  sees  fit  give  to  the  federal 
courts  exclusive  jurisdiction.  ♦  *  *  This  jurisdiction  is 
sometimes  exclusive  by  express  enactment,  and  sometimes  by 
implication.  If  an  act  of  Congress  gives  a  penalty  to  a  party 
aggrieved  without  specifying  a  remedy  for  its  enforcement,  there 
is  no  reason  why  it  should  not  be  enforced,  if  not  provided 
otherwise,  by  some  act  of  Congress,  by  a  proper  action  in  a  state 
court.  The  fact  that  a  state  court  derives  its  existence  and 
functions  from  the  state  laws  is  no  reason  why  it  should  not 
afford  relief,  because  it  is  subject  also  to  the  laws  of  the  United 
States,  and  is  just  as  much  bound  to  recognize  these  as  operative 
within  the  state  as  it  is  to  recognize  the  state  laws.  The  two 
together  form  one  system  of  jurisprudence,  which  constitutes 
the  law  of  the  land  for  the  state ;  and  the  courts  of  the  two 
jurisdictions  are  not  foreign  to  each  other,  nor  to  be  treated 
by  each  other  as  such,  but  as  courts  of  the  same  country, 
having  jurisdiction   partly    diflFerent,    and   partly    concurrent." 
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Claflin  V,  Houseman  (1876)  93  U.  S.  130,  136,  23  U  Ed.  833. 
Pratt  V.  Paris,  etc.,  Co.  (1897)  168  U.  S.  255,  18  Sup.  Ct.  62, 
42  L.  Ed.  458,  is  instructive  and  to  the  point. 

The  plaintiff  in  error  sued  the  defendants  in  error  in  a  state 
court  in  assumpsit  on  the  common  counts  for  the  price  of  a 
patented  machine,  a  common-law  action.  The  defendant 
answered  that  the  patent  was  void,  and  an  infringement  on  prior 
patents,  and  they  had  no  right  to  use  it,  and  the  consideration  had 
failed.  The  question  arose  on  the  trial  when,  upon  the  court 
admitting  evidence  tending  to  show  that  the  patents  were  in- 
valid as  infringements,  plaintiff  in  error  contended  that  the 
court  thereby  assumed  jurisdiction  of  a  patent  case.  The  Su- 
preme Court,  speaking  by  Mr.  Justice  Brown,  said:  "The  state 
court  had  jurisdiction  of  the  parties  and  the  subject-matter  as 
set  forth  in  the  declaration,  and  that  it  could  not  be  ousted  of 
such  jurisdiction  by  the  fact  that  incidentally  to  one  of  these 
defenses  the  defendant  claimed  the  invalidity  of  the  patent. 
To  hold  that  it  has  no  right  to  introduce  evidence  upon  this 
subject  is  to  do  a  wrong,  and  deny  it  a  remedy.  Section  711 
does  not  deprive  the  state  courts  of  the  power  to  determine 
questions  arising  under  the  patent  laws,  but  only  of  assuming 
jurisdiction  of  'cases'  arising  under  those  laws.  There  is  a 
clear  distinction  between  a  case  and  a  question  arising  under 
the  patent  laws.  The  former  arises  when  the  plaintiff  in  his 
opening  pleading,  be  it  a  bill,  complaint,  or  declaration,  sets  up 
a  right  under  the  patent  laws,  as  a  ground  for  a  recovery.*' 
In  order  that  jurisdiction  shall  lodge  in  the  federal  courts  ex- 
clusively, it  must  be  a  federal  case  arising  under  the  cause  of 
action  stated  from  the  questions  involved.  Riverside  Mills  v, 
Atlantic  &,  etc.,  Co.  (C.  C.)  168  Fed.  987;  Osborn  v.  Bank  of 
U.  S.,  9  Wheat.  824,  6.  L.  Ed.  204. 

It  is  urged  that  jurisdiction  is  in  the  federal  courts  by  virtue 
of  section  9  of  the  interstate  commerce  act,  reading,  in  part, 
as  follows:  "Sec.  9.  That  any  person,  or  persons  claiming  to 
be  damaged  by  any  common  carrier  subject  to  the  provisions 
of  this  act  may  either  make  complaint  to  the  commission  as  here- 
inafter provided  for,  or  may  bring  suit  in  his  or  their  own  be- 
half for  the  recovery  of  the  damages  for  which  such  carrier 
may  be  liable  under  the  provisions  of  this  act,  in  any  District 
or  Circuit  Court  of  the  United  States  of  competent  jurisdiction; 
but  such  person  or  persons  shall  not  have  the  right  to  pursue 
both  of  said  remedies,  and  must  in  each  case  elect  which  one 
of  the  two  methods  of  procedure  herein  provided  for,  he  or  they 
will  adopt.''  This  section  was  enacted  in  1887.  3  U.  S.  Comp. 
St.  1901,  p.  3159.  If  the  case  stood  upon  that  section  alone, 
it  might  be  that  there  is  room  for  argument  that  the  language 
excludes  state  jurisdiction.  But  the  amendment  of  section  20 
of  June  29,   1906,  introduces  into  the  law  an  element  wholly 
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lacking  under  section  9,  supra,  when  the  latter  was  enacted.  The 
amendment  is  as  follows ;  "That  any  common  carrier,  railroad 
or  transportation  company,  receiving  property  for  transportation, 
from  a  point  in  one  state,  to  a  point  in  another  state,  shall  issue 
a  receipt  or  bill  of  lading  therefor,  and  shall  be  liable  to  the 
lawful  holder  thereof,  for  any  loss,  damage,  or  injury  to  such 
property  caused  by  it,  or  by  any  common  carrier,  railroad  or 
transportation  company  to  which  such  property  may  be  deliv- 
ered, or  over  whose  line  or  lines  such  property  may  pass,  and 
no  contract,  receipt,  rule  or  regulation  shall  exempt  such  com- 
mon carrief,  railroad  or  transportation  company  from  the  lia- 
bility hereby  imposed.  Provided:  That  nothing  in  this  sec- 
tion shall  deprive  any  holder  of  such  receipt  or  bill  of  lading,  of 
any  remedy  or  right  of  action,  which  he  has  under  existing 
laws.  That  a  common  carrier,  railroad  or  transportation  com- 
pany, issuing  such  receipt  of  bill  of  lading  shall  be  entitled  to 
recover  from  the  common  carrier,  railroad,  or  transportation 
company  on  whose  lines  the  loss,  damage  or  injur}'  shall  have 
been  sustained,  the  amount  of  such  loss,  damage  or  injury,  as  it 
may  be  required  to  pay  to  the  owners  of  such  property,  as  may 
be  evidenced  by  any  receipt,  judgment  or  transcript  tliereof." 
U.  S.  Comp.  St.  Supp.  1909,  p.  1167.  It  is  the  injection  of  sec- 
tion 9  into  the  cause  which  appellant  urges  as  disclosing  the 
want  of  jurisdiction  in  the  court  below.  The  proviso  of  section 
20  is  an  express  recognition  of  the  act  as  being  cumulative,  and 
in  addition  to  existing  rights,  either  at  common  law  or  under 
state  statutes,  and  an  express  reservation^  of  the  right  to  main- 
tain any  action  which  might  be  maintained  irrespective  of  the 
act,  and,  as  it  seems  to  us,  expressly  confers  concurrent  juris- 
diction upon  the  state  courts,  that  the  general  law  obtains,  and 
that  only  in  cases  where  the  amount  is  in  excess  of  $2,000  can 
the  federal  courts  have  jurisdiction,  and  that  is  the  view  of  the 
Supreme  Court  of  Kentucky.  Louisville,  etc.,  Co.  v.  Scotl 
(1909)  118  S.  W.  990. 

Referring  to  section  22  of  the  act  as  amended  in  1889,  pro- 
viding "and  nothing  in  this  act  contained  shall  in  any  way 
abridge  or  alter  the  remedies  now  existing  at  common  law  or 
by  statute,  but  the  provisions  of  this  act  are  in  addition  to  such 
remedies"  (U.  S.  Comp.  St.  1901,  p.  3171),  the  Supreme  Court 
of  the  United  States  in  Texas  Pacific  Co.  v,  Abilene  Co.  (1907) 
204  U.  S.  426,  27  Sup.  Ct.  350,  51  L.  Ed.  553,  speaking  byMr. 
Justice  White,  said :  "The  clause  is  concerned  alone  with  rights 
recognized  in,  or  duties  imposed  by,  the  act,  and  the  manifest 
purpose  of  the  provision  in  question  was  to  make  plain  the 
intention  that  any  specific  remedy  given  by  the  act  should  be 
regarded  as  cumulative,  when  other  appropriate  common-law  or 
statutory  remedies  existed  for  the  redress  of  the  particular 
grievance  or  wrong  dealt  with  in  the  act."     This  amendment  of 
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section  22  in  1889,  of  course,  had  a  purpose  as  disclosed  by  the 
decision  quoted  above  in  making  clear,  concurrent  jurisdiction 
if  it  had  not  before  existed,  though  the  phrase  in  section  9  "of 
competent  jurisdiction,"  as  we  understand  it,  refers  to  such 
jurisdiction  as  then  existed  in  the  federal  District,  and  Circuit- 
Courts,  concurrent  with  the  state  courts.  It  has  been  expressly 
held  in  many  of  the  states  that  the  provisions  of  section  20  of 
the  interstate  commerce  act  are  the  subject  of  cognizance  and 
enforcement  by  the  state  courts,  and  by  the  Appellate  Court, 
we  think  correctly,  in  this  state..  Pittsburg,  etc.,  Co.  v.  Wood, 
84  N.  E.  1009;  Midland  Valley  Co.  v,  Hoffman  Co.  (Ark.) 
120  S.  W.  380;  Galveston,  etc.,  Co.  v.  Crow  (Tex.  Civ.  App.) 
1*17  S.  W.  170;  Chicago,  etc.,  Co.  v,  Clements  (Tex.  Civ.  App.) 
lis  S.  W.  664;  Galveston,  etc.,  Co.  v.  Piper  (Tex.  Civ.  App.)  115 
S.  W.  107;  St.  Louis,  etc.,  Co.  v.  Grayson,  89  Ark.  154, 
115  S.  W.  933;  Murray  v,  Chicago,  etc.,  Co.  (C.  C\)  62  Fed. 
24;  Southern,  etc.,  Co.  v,  Crenshaw,  5  Ga.  App.  675,  63  S.  E. 
865;  Georgia  R.  R.  Co.  v,  Creety,  5  Ga.  App.  424,  63  S.  E. 
528;  Brantley  Co.  v.  Ocean  Co.,  5  Ga.  App.  844,  63  S:  E.  1129. 

The  complaint  here  is  a  common-law  action.  No  federal  ques- 
tion is  presented  by  it.  The  shipment  was  interstate.  The  in- 
terstate commerce  act  is  a  part  of  the  laws  of  this  state,  and 
enforceable  in  its  courts  when  rights  under  it,  and  given  by  it, 
arise  as  incidents  of  a  trial. 

Passing  to  the  second  question  involved,  viz.,  the  effect  of  the 
contract  of  shipment  upon  limitation  of  liability,  the  adjudications 
are  numerous  that  the  contract  is  invalid,  owing  to  the  pro- 
visions of  the  interstate  commerce  act.  The  bill  of  lading  seeks 
to  limit  liability  as  to  each  carrier  en  route  in  many  respects. 
It  seeks  first  to  limit  liability  for  loss  or  damage  occurring 
while  the  property  .was  in  the  possession  of  appellant.  That 
limitation  was  simply  declarative  of  the  common  law.  The  com- 
plaint allies  an  undertaking  to  transport  to  and  deliver  at  New 
Smyrna,  Fla.  We  cannot  presume  that  New  Symrna  is  beyond 
its  own  line.  The  answer  contains  a  contract  to  "carry  to  its 
usual  place  of  delivery  at  said  destination,  if  on  its  own  road, 
otherwise  to  deliver  to  another  carrier  on'  the  route  to  said 
destination,"  but  avers  that  New  Smyrna  is  beyond  its  own  line, 
so  that  at  one  and  the  same  time  it  was  attempting  to  restrict 
liability  so  far  as  it  was  itself  concerned,  and  also  undertaking 
to  transport  to  a  fixed  destination,  and  making  a  contract  limit- 
ing the  liability  and  contracting  for  the  benefit  of  every  carrier 
en  route  upon  the  identical  terms  and  conditions  as  in  case  of 
its  own  carriage.  The  whole  scope  of  the  contract  then  is  an 
undertaking  to  carry  beyond  its  own  line,  and  deliver  the  fruit, 
and  having  thus  undertaken  transportation  to  the  destination, 
and  received  pay  for  the  whole  distance,  with  a  contract  run- 
ning equally   to   its   own   benefit,   and   that  of   any   carrier   en 


768         Vol  36  R  K  R— Voi.  59  Am  &  Eng  R  Cas  N  S 

Pittsbttffir,  etc.,  Rj.  Co.  v,  Mitchell 

route,  the  liability  attaching  upon  delivery  to  it  for  carris^e 
continues  throughout  the  whole  transit,  and  the  connecting  car- 
rier, or  carriers  en  route,  employed  in  the  transportation,  are 
the  agents  of  the  initial  carrier  in  carrying  out  the  particular 
contract.  Chicago,  etc..  Co.  v.  Woodward.  164  Ind.  360.  72  X. 
E.  558,  73  N.  E.  810;  Railway  Co.  v.  Reiss.  183  U.  S.  621,  22 
Sup.  Ct.  252,  46  L.  Ed.  358;  Bank  of  Ky.  v.  Adams,  93  U.  S. 
174,. 23  L.  Ed.  872;  Smeltzer  v,  St.  Louis  Co.  (C.  C.  1908)  15& 
Fed.  649 ;  Virginia  Coal  Co.  v.  Railroad  Co.,  98  Va.  776,  37  S. 
E.  310;  Johnson  v.  Railway  Co.,  133  Mich.  596.  95  X.  W.  724, 
103  Am.  St.  Rep.  464;  Ireland  v.  Railroad  Co.,  105  Ky.  400,  49 
S.  W.  188;  Eckles  v.  Railway  Co..  112  Mo.  App.  240,  87  S. 
W.  99;  Halliday  v.  Railroad  Co.,  74  Mo.  159,  41  Am.  Rep.  309; 
Jennings  v.  Railway  Co.,  127  N.  Y.  438,  28  N.  E.  394;  Condict 
V.  Railroad  Co.,  54  N.  Y.  500;  Galveston  Co.  v.  Allison,  59 
Tex.  193;  Texas  Ex.  Co.  v,  Dupree,  2  Willson  Civ.  Cas.  Ct. 
App.  (Tex.)  318;  Texas,  etc.,  Co.  v.  Scrivener  (1884)  2  Willson 
Civ.  Cas.  Ct.  App.  §  328;  Cincinnati,  etc.,  Co.  v.  Pontius,  19 
•Ohio  St.  221,  2  Am.  Rep.  391;  Merchants'  Dispatch  v.  Bloch, 
86  Tenn.  392,  6  S.  W.  881,  6  Am.  St.  Rep.  847;  Lawson  on 
Carriers,  §  235;  6  Cyc.  479,  481.  If,  as  we  believe,  the  inter- 
state commerce  provision  is  cognizable  and  enforceable  in  the 
state  courts  in  a  common-law  action  in  rebuttal  of  a  defense 
sought  to  be  made  under  a  bill  of  lading,  it  follows  that  the 
provision  limiting  liability  to  loss  occurring  while  on  appellant's 
own  line  is  invalid.  See  section  of  statute  quoted  above  inval- 
idating the  alleged  contract.  Kansas  City  Co.  v.  Carl  (Ark.) 
121  S.  VV.  932;  Louisville,  etc.,  Co.  %\  Scott  ( Kv. )  118  S.  W. 
990;  Galveston  Co.  v.  Crow  (Tex.  Civ.  App.)  117  S.  W.  170; 
Galveston  Co.  v.  Piper  (Tex.  Civ.  App.)  115  S.  W.  107;  St. 
Louis  Co.  V.  Grayson  (Ark.)  115  S.  W.  933:  Smeltzer  v,  St. 
Louis  Co.  (C.  C.)  158  Fed.  649;  Travis  v.  Wells  Fargo  Co. 
(N.  J.  Sup.)  74  Atl.  444;  Vigouroux  v.  Piatt  (1909)  62  Misc 
Rep.  364,  115  N.  Y.  Supp..  880;  Shidlovsky  v,  Mallory  Co. 
(1908)  60  Misc.  Rep.  67.  Ill  N.  Y.  Supp.  778;  Greenwald  v. 
Weir,  59  Misc.  Rep.  431,  111  N.  Y.  Supp.  235;  Hutchinson  on 
Carriers,  §  235,  240. 

It  is  suggested  that  the  Indiana  statute  is  contrary  to  the  in- 
terstate commerce  act,  in  that  the  latter  recognizes  but  one  rate. 
We  do  not  so  understand  that  act.  Differential  and  discrimina- 
tive rates  are  allowable  so  long  as  they  are  not  unjust  or  do  not 
operate  unfairly.  Poor  v.  Chicago,  etc.,  Co.,  12  Interest.  Com. 
R.  418;  Hutchinson  on  Carriers,  §  538.  The  essence  of  that  act 
is  that  whatever  the  rate  it  shall  be  the  same  to  all  persons  sim- 
ilarly situated. 

It  is  next  urged  that  the  special  contract  releases  liability  f^r 
losses  beyond  the  carrier's  control,  which  it  is  urged  is  the  same 
thing  as  the  act  of  God,  or  the  public  enemy,  and  specifically 


Vol  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S         769 

Pittsburg,  etc.,  Ry.  Co.  v,  Mitchell 

that  there  is  a  release  of  liability  for  "loss  due  to  changes  in 
weather,  heat,  frost,  wet  or  decay,"  and  that  the  evidence  shows 
loss   from  heating  or  freezing,  or  both.     There  is  no  pretense 
that  appellee  was  given  a  bona  fide  opportunity  to  ship  at  a  fair 
and  reasonable  rate  without  limitation  of  common-law  liability, 
or  upon  any  consideration  for  such  limitation,  or  that  he  was 
offered  more  than  the  one  rate.     The  pleading  .goes  no  further 
than   to  allege  that  the  contract  was  made  "fairly  and  under- 
standingly  by  said  plaintiff,  as  governing  the  shipment  and  the 
terms  and  conditions  under  which  said  property  was  received 
for  transportation."     The  allegations  not  only  fall  far  short  of 
compliance  with  the  statute,  or  bring  the  case  within  the  common 
law,  but  are  conclusions.     We  are  not  to  be  understood  as  hold- 
ing that  there  may  be  no  limitation  of  liability,  nor  does  the  in- 
terstate commerce  act  or  the  construction  under  it  so  declare. 
The    common-law   right  to  contract  with   respect  to  the   value 
of  an  article  to  be  transported  upon  the  character  and  value  of 
which  a  rate  may  depend  and  the  right  to  contract  against  loss 
beyond  the  carrier's  control  are  unaffected  by  the  interstate  com- 
merce  act,   though   the  contract  must  be   fairly   made   upon  a 
sufficient  consideration  after  the  shipper  has  been  given  an  op- 
portunity to  choose  between  the   common-law   right  and   rate, 
and  the  special  contract  rate  and  limited  liability.     Burns'  Ann. 
St.   1908,  §  3919;  Cleveland,  etc.,  Co.  v,  Hollowell  (1909)   172 
Ind.  466,  88  N.  E.  680;  Lake  Erie  Co.  v.  Holland,   162  Ind. 
406,  69  N.  E.  138,  63  L.  R.  A.  948;  Travis  v.  Wells  Fargo  Co., 
supra;  Greenwald  v.  Weir,  supra;  Hart  z\  Penna  Co.,  112  U. 
S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717;  In  re  Released  Rates 
(1908)    13   Interst.  Co;n.   R.   550;  Elliott   on   Railroads,    1504, 
1510.     For  the  like  reason,  this  right  would  also  extend  to  the 
question  here  urged  as  to  the  contract  limiting  the  liability  to 
the  value  of  the  apples  at  the  place  and  time  of  shipment,  in- 
stead of  the  place  of  delivery  as  at  common  law.     Chicago  Co. 
V,   Katzenbach,   118  Ind.   178,  20   N.  E.  709.     But,  as  shown, 
the  answer  dees  not  present  that  question. 

The  same  thing  is  true  as  to  the  question  of  heat,  or  frost, 
or  both.  But  it  is  claimed  that  heat  and  frost  are  acts  of  God. 
Without  stopping  to  inquire  into  that  question,  it  is  well  settled 
that,  if  there  is  an  intervening  human  agency  which  contrib- 
utes to  the  loss,  such  as  freezing,  the  burden  is  on  the  carrier 
to  show  that  it  was  prevented  from  safe  delivery  by  the  act  of 
God,  and  not  from  delay  or  negligence  in  transportation.  Black- 
stock  V.  Raih-oad  Co.,  20  N.  Y.  48,  75  Am.  Dec.  372;  Weed  v, 
Panama  Co.,  17  N.  Y.  362.  72  Am.  Dec.  474;  Elliott  on  Rail- 
roads, 1455,  1457;  Hutchinson  on  Carriers,  287,  288,  289, 
297-307.  The  complaint  charges  the  loss  as  occurring  from  un- 
reasonable delay  in  transportation,  and  the  facts  disclose  that  a 
reasonable  time  for  the  carriage  was  from  5  to  7  days,  and  that 
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19  days  were  consumed  in  the  transportation,  and  this  delay 
is  wholly  unaccounted  for.  If  the  loss  was  due  to  heat  or  freez- 
ing, and  they  can  be  said  to  be  acts  of  God,  it  was  still  incum- 
bent upon  appellant  to  show  that  it  was  not  due  to  the  negli- 
gence or  delay  in  transporting,  or,  in  the  language  of  the  cases, 
an  intervening  human  agency.  The  constitutionality  of  the  in- 
terstate commerce  act  as  to  the ,  question  of  fixing  primary 
responsibility  upon  the  initial  carrier  is  challenged  as  taking 
private  property  without  due  process  of  law,  in  requiring  such 
carrier  to  look  to  the  connecting  carrier,  in  violation  of  the  fifth 
amendment,  and  section  1  of  the  fourteenth  amendment  to  the 
federal  Constitution,  and  because  it  is  not  a  regulation  of 
commerce,  but  requiring  one  carrier  to  answer  for  the  default 
of  another  irrespective  of  solvency  or  insolvency  in  the  latter, 
with  whom  it  has  no  contract  relations,  and  over  which  it  has 
no  control,  with  the  right  in  the  shipper  to  route  the  shipment 
as  he  pleases,  and  provides  no  adequate  indemnity,  or  means 
of  enforcing  the  demand  against  the  delinquent  carrier.  As 
to  the  last  point  it  may  be  said  that  the  same  act  which  fixes 
the  liability  on  the  initial  carrier  fixes  it  on  the  connecting  car- 
rier, and  also  provides  for  enforcing  the  obligation.  Whether 
the  fact  that  the  shipper  has  the  right  of  selecting  the  route  is 
material  or  not,  there  is  nothing  to  indicate  any  such  course  in 
this  case;  and  it  will  be  presumed  that  appellant  selected  a 
solvent  agent,  and  is  in  no  situation  to  raise  the  question  in  this 
case.  The  voluntary  making  of  a  through  rate  constitutes  a 
common  control,  management,  or  arrangement  for  a  continuous 
carriage  or  shipment.  Interstate  Commerce  Com.  v.  L.  &  N. 
Ry.  (C.  C.)  118  Fed.  613;  United  States  v.  Seaboard  Co.  (C. 
C.)  82  Fed.  563. 

The  fact  that  appellant  undertook  a  through  shipment  is  quite 
indicative  of  co-operative  relations  with  other  carriers.  As  to 
the  act  not  being  a  regulation  of  commerce,  it  is  urged  that  it 
does  not  attempt  to  regulate  carriage  by  the  initial  carrier  or 
prescribe  the  method  of  conducting  business  by  any  carrier.  It 
seems  to  us  that  those  very  facts  if  true  commend  it,  for  it 
leaves  to  carriers  the  methods  of  carriage  and  the  general  con- 
duct of  their  business.  The  act  as  a  whole  certainly  does  con- 
trol interstate  shipments  in  many  respects,  and  as  between  initial 
and  other  carriers  makes  it  one  carriage.  The  validity  of  the 
act  as  applied  to  the  due  process  of  law  clauses  of  the  Consti- 
tution has  several  times  been  declared.  Riverside  Mills  v, 
Atlantic,  etc.,  Co.  (C.  C.  1909)  168  Fed.  987;  Smdtzer  v.  St. 
Louis  Co.  (C.  C.  1908)  158  Fed.  649;  Galveston,  etc.,  Co.  v. 
Crow  (Tex.  Civ.  App.  1909)  117  S.  W.  170;  Galveston,  etc., 
Co.  V,  Piper  (Tex.  Civ.  App  1909)  115  S.  W.  107;  Greenwald 
V.  Weir  (1908)  59  Misc.  Rep.  431,  111  N.  Y.  Supp.  235. 

Errors  are  predicated  upon  instructions  given  on  request  of 
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appellee,  and  in  refusing  to  give  those  requested  by  appellant. 
The  instructions  given  are  not  objected  to  as  to  any  specific 
matter,  but  that  they  generally  presented  an  erroneous  theory 
of  the  law  applicable  to  the  case,  as  here  shown  by  the  insist- 
ence of  appellant,  which  theory  as  we  conclude  was  correct. 
Those  requested  by  appellant  and  refused  present  its  theory, 
which  as  we  view  it  was  erroneous.  No  good  purpose  can  there- 
fore be  subserved  in  setting  out  the  instructions. 

We   conclude  that  the  judgment  should  be  affirmed;  and  it 
is  so  ordered. 


Florence  &  C.  C.  R.  Co.  v,  Jensen. 

(Supreme   Court   of   Colorado,   May   2,   1910.) 

[108   Pac.   Rep.   974.] 

Appeal  and  Error — Presentation  of  Objections  in  Trial  Court — 
Filing  Replication. — Though  a  replication  appears  by  the  record  to 
have  been  filed  after  the  beginning  of  the  trial,  a  judgment  for  plain- 
tiff will  not  be  reversed,  where  defendant  failed  to  object  or  except 
to  the  filing  of  the  replication  out  of  time  or  to  move  to  strike  it 
from  the  files. 

Pleading — Necessity  of  Replication — ^Waiver. — By  going  to  trial 
and  introducing  evidence  in  support  of  his  answer  defendant  waives 
th^  failure  of  the  plaintiff  to  file  a  replication. 

Carriers — Carriage  of  Goods — Delivery  to  Consignee — Burden  of 
Proof. — Where  a  carrier  delivers  the  goods  to  a  person  not  named 
in  the  bill  of  lading  as  the  consignee,  but  who  claimed  to  represent 
the  true  owner,  the  burden  of  proof  is  on  the  carrier  to  show  the 
true  ownership  of  the  goods,  and  that  the  person  to  whom  the  goods 
we're  delivered  had  authority  to  receive  them. 

Carriers — Bill  of  Lading— Transfer  by  Delivery.* — The  delivery  of 
an  unindorsed  bill  of  lading  constitutes  a  good  symbolical  delivery 
of  the  goods  represented  by  the  bill  of  lading  only  when  such  was 
the  intent  and  purpose  of  the  parties. 

Carriers — Carriage  of  Goods — Persons  to  Whom  Delivery  May  Be 
Made. — Where  a  consignee  named  in  a  bill  of  lading  was  arrested 
and  thrown  into  jail,  and  the  bill  of  lading  was  taken  from  his  per- 
son by  the  jailer,  and  the  bill  of  lading  was  never  assigned  or  in- 
dorsed by  the  consignee,  a  delivery  of  the  goods  by  the  carrier  to 
a  person  who  by  some  means  obtained  possession  of  the  bill  of  lad- 
ing from  the  jailer  did  not  discharge  it  from  liability,  though  it  acted 
in   good  faith  in  surrendering  the  property. 

♦See  generally,  first  foot-note  of  McMeekin  v.  Southern  Ry.  Co. 
(S.  Car.),  32  R.  R.  R.  441,  55  Am.  &  Eng.  R.  Cas.,  N.  S.,  441. 
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Appeal  from  District  Court,  Teller  County;  Louis  W.  Cun- 
ningham, Judge. 

Action  by  S.  Jensen  against  the  Florence  &  Cripple  Creek 
Railroad  Company.  From  a  judgment  for  plaintiff,  defendant 
appeals.    Affirmed. 

Schuyler  &  Schuyler  and  Gunnell  &  Chinn,  for  appellant. 
Huff  &  Ferguson,  for  appellee. 

White,  J.  Jensen,  the  appellee,  instituted  this  suit  against 
appellant,  the  Florence  &  Cripple  Creek  Railroad  Company,  to 
recover  damages  for  the  value  of  certain  ore  alleged  to  have 
been  delivered  by  the  plaintiff  to  the  defendant,  and  by  the  lat- 
ter wrongfully  converted  to  its  own  use.  The  defendant  is  a 
corporation,  engaged  in  carrying  freight,  for  hire,  between  certain 
points  in  this  state.  Plaintiff  delivered  to  the  defendant  a  car 
load  of  valuable  ore,  which  the  latter  was  to  transport  and  de- 
liver to  a  certain  smelter  at  Pueblo  know^n  as  the  "Filer's  plant." 
The  defendant,  upon  receipt  of  the  ore  delivered  to  plaintiff 
a  bill  of  lading,  in  which  plaintiff  was  designated  as  the  '*ship- 
per"  and  the  Filer's  plant  as  the  "consignee"  of  the  ore.  The 
bill  of  ladmg  expressly  recited  that  the  ore  was  received  "to 
be  transported  over  the  Florence  &  Cripple  Creek  Railroad  and 
associate  companies,  and  delivered  to  consignee  at  destination 
(if  such  destination  is  located  on  said  company's  line),  or  to 
the  next  connecting  carrier  (if  the  destination  of  such  ore  is 
beyond  said  company's  line),  for  such  connecting  carrier  to 
deliver  the  said  ore  to  consignee  at  the  destination."  About 
two  days  after  plaintiff  delivered  the  ore  to  the  defendant  and 
received  the  bill  of  lading,  he  was,  for  some  reason,  not  dis- 
closed by  the  record,  arrested  and  thrown  into  the  county  jail 
at  Cripple  Creek,  and,  while  so  incarcerated,  his  pockets  were 
searched  by  a  deputy  sheriff  and  the  bill  of  lading  taken  from 
him.  Immediately  thereafter  the  defendant  received  through 
the  mail  a  letter  or  order  from  an  organization  known  as  the 
Cripple  Creek  Mine  Owners'  &  Operators'  Association,  to  di- 
vert the  car  of  ore  in  question,  and  deliver  it  to  the  Eagle  Ore 
Company  at  Victor.  This  letter  was  accompanied  by  the  bill  of 
lading ;  the  same,  however,  not  being  assigned.  How  the  bill  of 
lading  came  into  the  possession  of  the  mine  owners'  associa- 
tion is  not  disclosed.  The  defendant  failed  and  refused  to  trans- 
mit the  ore  to  Pueblo,  or  deliver  it  to  any  of  its  associate  or 
connecting  lines  for  that  purpose,  but  without  the  knowledge 
or  consent  of  the  plaintiff  complied  with  the  request  of  the  mine 
owners'  association,  changed  the  destination  of  the  ore,  and  de- 
livered it  to  the  Eagle  Ore  Company  at  Victor,  and  it  was 
thereby  wholly  lost  to  plaintiff.  Defendant  contends  that  plain- 
tiff was  never  at  any  time  the  owner,  or  the  agent  of  the  owner, 
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of  the  ore  or  any  part  thereof;  that  plaintiff's  possession  was 
at  all  times  wrongful  and  unlawful;  that  the  Cripple  Creek  Mine 
Owners'  &  Operators'  Association,  having  notified  the  defend- 
ant that  it  represented  the  owner  of  the  ore,  and  had  the  right 
to  control  the  same,  and  having  presented  the  bill  of  lading,  and 
ordered  the  destination  of  the  ore  changed  from  the  Eiler's  plant 
at  Pueblo  to  the  Eagle  Ore  Company  at  Victor,  and  the  de- 
fendant having  complied  with  such  order,  was  thereby  relieved 
from  its  obligation  to  plaintiff  to  deliver  the  ore  to  the  Eiler's 
plant.  Neither  the  answer  rior  the  evidence  discloses  the  partic- 
ular owner  or  owners  of  the  ore  for  whom  the  Cripple  Creek 
Mine  Owners'  &  Operators'  Association  claimed  to  be  the  agent. 
On  the  contrary,  the  only  persons  appearing,  from  the  evidence, 
to  have  any  right  or  ownership  whatsoever  in  the  ore,  were  the 
plaintiff  and  consignee  named  in  the  bill  of  lading.  The  cause, 
by  agreement,  was  tried  to  the  court  without  the  intervention 
of  a  jury,  resulting  in  a  finding  and  judgment  for  plaintiff,  from 
which  defendant  prosecutes  this  appeal. 

The  taking  of  evidence  was  commenced  on  April  13th.  The 
replication  appears  to  have  been  filed  on  April  14th,  and  de- 
fendant insists  that  the  replication,  not  having  been  filed  by 
order  of  court,  cannot  be  considered,  and  that  the  allegations  of 
the  answer  were,  therefore,  admitted  and  are  conclusive.  It  is 
argued  that,  under  the  allegations  of  the  answer,  the  bill  of  lad- 
ing had  been  properly  transferred  by  delivery,  and  that  de- 
fendant transported  the  ore  in  question  according  to  the  order 
of  the  holder  of  the  bill  of  lading,  and,  therefore,  discharged 
its  full  duty  as  a  common  carrier. 

There  is  no  merit  in  defendant's  contention.  No  objection, 
no  ruling  of  the  court,  or  exception  to  the  filing  of  the  replica- 
tion, appears  in  the  record.  The  matter  does  not  appear  to 
have  been  presented  to,  or  passed  upon  by,  the  trial  court  in 
any  way  whatsoever.  Moreover,  no  motion  was  made  to  strike 
the  replication  from  the  files,  and,  under  the  circumstances  of 
this  case,  we  will  assume  that  the  replication  was  properly  filed. 
We  will  not  reverse  a  judgment  upon  a  .point  which  the  trial 
court  was  given  no  opportunity  to  pass  upon,  and  where  the 
objection,  had  it  been  called  to  the  court's  attention,  might  have 
been  obviated.  Cone  v.  Montgomery,  25  Colo.  277,  280,  S3  Pac. 
1052;  Harrison  v,  Carlson,  45  Colo.  55,  60,  101  Pac.  76.  Be- 
sides, it  clearly  appears  that  the  allegations  in  the  answer  are, 
in  enect,  only  a  denial  of  the  allegations  of  the  complaint.  But 
were  it  otherwise,  the  defendant,  by  going  to  trial,  and  intro- 
ducing evidence  in  support  of  its  answer,  treated  the  defense  as 
though  it  had  been  controverted,  and  thereby  rendered  it  unnec- 
essary to  file  a  replication.  Schecter  v.  White,  41  Colo.  219, 
221,  92  Pac.  700.  Before  the  defendant  could  relieve  itself  of 
its  obligation  to  plaintiff,  it  must  have  complied  with  its  con- 


774        Voi.  36  R  R  R— Vol  59  Am  &  Eng  R  Cas  N  S 

Florence  A  C.  C.  R.  Co.  v,  Jensen 

tract,  or  have  been  excused  therefrom  in  some  way  recognized 
by  law.  Having  delivered  the  property,  not  to  the  consignee, 
but  to  another  claiming  to  represent  the  true  owner,  it  devolved 
upon  defendant  to  show  who  such  owner  was,  and  the  authority 
of  the  assumed  agent  to  act  in  the  premises.  Jensen  v.  Eagle 
Ore  Co.,  107  Pac.  259. 

The  defendant  contends,  however,  that,  as  a  matter  of  law, 
this  obligation  was  discharged  when  it  delivered  the  ore  upon 
the  order  of  the  holder,  and  received  the  bill  of  lading;  that  it 
was  not  in  fault  in  delivering  the  ore  to  the  Eagle  Ore  Company 
for  the  reason  that  the  possession  of  the  bill  of  lading  by  the 
mine  owners'  association  was,  in  effect,  an  assignment  of  the  ore 
to  that  organization,  and  invested  it  with  the  right  to  demand 
and  receive  the  ore.  We  are  referred  to  three  authorities  which 
are  claimed  to  support  this  view.  An  examination  of  them,  how- 
ever, shows  that  the  doctrine  announced  is  that  a  delivery  of 
the  shipper's  "receipt  without  assignment,  but  with  intent  that 
the  title  to  the  goods  for  which  it  was  given  or  an  interest 
therein  should  be  thereby  transferred,  would  be  effectual  to  ac- 
complish the  transfer  intended."  In  Weyand  v,  Atchison,  To- 
peka  &  Sante  Fe  Railway  Company,  75  Iowa,  573,  578,  39  N. 
W.  899,  902  (1  L.  R.  A.  650,  9  Am.  St.  Rep.  504),  it  is  said: 
"The  cases  *  *  *  and  the  general  conclusions  of  the  court 
which  made  them  we  think  go  no  further  than  to  hold  that 
the  delivery  of  an  unindorsed  bill  of  lading  would  be  a  good 
symbolical  delivery  of  the  goods  it  represented,  where  such  was 
the  intent  and  purpose  of  the  parties." 

It  is  true  the  bill  of  lading  is  a  symbol  of  ownership  of  the 
goods  described  therein.  In  a  sense  it  stands  in  the  place  of 
the  goods.  However,  if  the  goods  described  in  the  bill  of  lading 
"be  lost  or  stolen,  no  sale  of  them  by  the  finder  or  thief,  though 
to  a  bona  fide  purchaser  for  value,  will  divest  the  ownership  of 
the  person  who  lost  them  or  from  whom  they  were  stolen.  \Vhy 
then  should  the  sale  of  the  symbol  or  mere  representation  of 
the  goods  have  such  an  effect?"  Shaw  v.  Railroad  Company, 
101  U.  S.  557,  565,  25  L.  Ed.  892. 

It  is,  perhaps,  safe  to  say  that,  if  the  person  in  whose  favor 
a  bill  of  lading  is  written  delivers  it  unindorsed,  it  constitutes  a 
good  symbolical  delivery  of  the  goods  it  represents  only  when 
such  was  the  intent  and  purpose  of  the  parties.  In  the  case  at 
bar  there  was  no  delivery  of  the  bill  of  lading  by  the  party 
in  whose  favor  it  was  written,  the  Eiler's  plant ;  nor  was  there  a 
delivery  by  the  party  who  caused  it  to  be  written,  the  plaintiff 
herein.  Nor  was  there  an  intent  on  the  part  of  any  one  having 
any  interest  whatsoever  in  the  bill  of  lading  to  change  the  re- 
lation of  the  parties  to  the  property  in  question.  The  fact  that 
the  mine  owners'  association  presented  the  bill  of  lading  to  the 
defendant   was   not    sufficient   to    overcome    the    presumption* 
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which  the  terms  of  the  bill  of  lading  raised,  that  the  consignee, 
the  Eiler's  plant,  was  the  owner  of  the  goods.  Such  presump- 
tion is  well  established.  Gary  et  al.  v.  Williams  et  al.,  107  Pac, 
219;  Congar  v.  Galena  &  Ghicago  U.  R.  R.  Go.,  17  Wis.  492. 

The  contract  with  the  defendant  required  it  to  deliver  the 
goods  to  the  Eiler's  plant.  The  unindorsed  bill  of  lading  pre- 
sented by  the  mine  owners'  association  was  evidence  that  the 
contract  was  still  in  force,  and  that  Jensen's  rights  to  have  the, 
property  delivered  in  accordance  with  the  contract  were  un- 
impaired. The  delivery  to  the  Eagle  Ore  Gompany  was  in  no 
wise  authorized  and  was  made  by  defendant  at  its  own  risk. 

It  is  immaterial  that  the  delivery  was  secured  through  mis- 
take or  fraud,  or  the  defendant,  acting  in  good  faith,  was  im- 
posed upon.  6  Gyc.  472.  However,  as  a  matter  of  fact,  it  ap- 
pears that  defendant  knew,  or  had  reason  to  know,  when  it 
diverted  the  goods  to  the  Eagle  Ore  Gompany,  that  it  was  doing 
so  without  the  consent  of  plaintiff  or  the  consignee. 

It  is  clearly  evident  that  the  judgment  is  right,  and  it  is, 
therefore,   affirmed. 

Judgment  affirmed. 

Steele,  G.  J.,  and  Gabbert,  J.,  concur. 


Atlantic  Goast  Line  R.  Go.  v.  Coachman. 

(Supreme   Court  of  Florida,  March  4,   1910.     Headnotes   Filed   May 

21,    1910.) 

[52    So.    Rep.    377.] 

Constitutional  Law— Due  Process  of  Law— Equal  Protection  of 
Laws. — The  provisions  of  chapter  5618,  Acts  1907,  are  not  confined 
to  railroads  alone,  but  include  all  common  carriers,  thus  making  a 
classification  in  accordance  with  the  requirements  of  the  Constitu- 
tion as  to  due  process  of  law  and  the  equal  protection  of  the  laws. 

Constitutional  Law— Equal  Protection  of  Laws.— The  statute 
(chapter  5618,  Acts  1907)  may  not  be  said  to  offend  against  the 
equal  protection  clause  of  the  state  Constitution  (Bill  of  Rights,  § 
1),  or  the  inhibition  of  article  14  of  the  federal  Constitution,  merely 
because  it  permits  a  recovery  of  interest  and  attorney's  fees  by  the 
plaintiff  shipper  if  he  succeeds,  and  secures  no  s.uch  right  to  the  car- 
rier in  the  event  it  prevails  in  the  suit. 

Constitutional  Law— Equal  Protection  of  Laws. — It  is  not  neces- 
sary that  a  statute  passed  in  the  exercise  of  the  police  power  shall 
apply  equally  and  uniformly  to  all  persons  of  the  state,  but  it  is  suf- 
ficient to  satisfy  the  constitutional  requirement  of  equal  protection 
of  the  law  if  it  implies  equally  and  uniformly  to  all  persons  sim- 
ilarly situated. 
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Railroads — Legislative  ControL — Since  railroads  are  created  by  the 
state  for  quasi  public  purposes  and  are,  therefore,  affected  by  a  pub- 
lic interest,  the  Legislature  may  to  the  extent  of  such  interest  reg- 
ulate and  control  them  except  in  so  far  as  it  is  restricted  by  the 
contract  obligation  imposed  by  the  charter  or  statute  under  which 
the  -companies  are  incorporated,  and  subject  of  course  to  the  con- 
stitutional restrictions  against  the  impairment  cf  vested  rights,  dc- 
,nial  of  the  equal  protection  of  the  laws,  or  due  process  of  law. 

Constitutional  Law— Police  Power — Subjects  of  Regulation.— The 
police  power  of  a  state  embraces  regrulations  designed  to  promote 
the  public  convenience  or  the  general  prosperity  or  the  public  wel- 
fare. 

Carriers — Regulation — Legislative  Power. — The  subject-matter  of 
chapter  5618,  Laws  1907,  providing  for  a  recovery  of  50  per  #€111. 
interest  and  reasonable  attorney's  fees  from  common  carriers  for 
failure  to  pay  claims  for  any  freight  or  express  lost  or  damaged 
within   60   days,   meets   the   test  of  constitutionality. 

Constitutional  Law — Construction  to  Avoid  Unconstitutionality.— 
A  liberal  rule  of  construction  should  be  applied  when  the  constitu- 
tionality of  a  statute  is  questioned,  and  every  reasonable  doubt 
should  be  resolved  in  favor  of  the  validity  of  the  statute  assailed. 
The  court  should,  in  deference  to  the  legislative  department  of  the 
government,  uphold  a  statute  alleged  to  be  unconstitutional,  unless 
it  is  clearly  made  to  appear  beyond  a  reasonable  doubt  that  the 
statute  is  unconstitulScnal. 

Carriers— Settlement  of  .Claims— Penalty  for  Failure— Reasonable- 
ness.— This  court  cannot  say  beyond  a  reasonable  doubt  that  the 
penalty  of  50  per  cent,  per  annum  interest  on  the  principal  sum  of  a 
claim  for  freight  or  express  lost  or  damaged  by  a  common  carrier 
allowed  by  the  provisions  of  chapter  5618,  Laws  1907,  for  failure  to 
pay  said  claim  within  60  days  from  its  filing  with  or  presentation  to 
said  common  carrier,  is  so  exorbitant  and  unreasonable  as  to  render 
the  statute  unconstitutional. 

Carriers — Penalties — Reasonableness — Discretion  of  Legislature.— 
The  reasonableness  of  a  penalty  for  the  failure  to  perform  a  public 
duty  is  primarily  for  the  judgment  of  legislators,  and  courts  will 
not  interfere  with  the  discretion  of  the  Legislature  in  this  regard  as 
long  as  it  keeps  within  the  fair  and  reasonable  scope  of  its  powers. 
If  such  liabilities  be  considered  inexpedient  or  illogical,  the  court 
cannot  say  the  Legislature  had  transcended  its  power. 

Carriers^Injury  to  Live  Stock— Action— Plea  of  Not  Guilty- 
Facts  Put  in  Issue.-^Under  a  plea  of  not  guilty,  the  contention  that 
the  testimony  does  not  show  that  the  consignee  of  live  stock  was 
the  agent  of  the  plaintiff,  as  alleged  to  be  in  the  declaration,  cannot 
be  considered,  as  this  allegation  is  merely  one  of  the  facts  stated  in 
the  inducement  of  the  declaration,  and  such  fact  was  not  put  in  is- 
sue by  the  plea. 
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Appeal  and   EUror — Harmless  krror — Refusal  of  Special   Pleas. — 

The  action  of  the  referee  in  refusing  to  allow  the  defendant  to  file 
additional  pleas  during  the  trial  of  the  case,  if  error,  was  without 
injury,  as  the  defendant  was  permitted  to  introduce  evidence  to  sup- 
port the  matters  set  up  in  the  additional  pleas  proffered. 

Appeal  and  Error — Injury  to  Stock  in  Transit — Actions — Question 
for  Referee. — In  a  suit  against  a  railroad  company  for  injuries  to  live 
stock,  the  question  whether  one  of  the  animals  was  thrown  down  in 
the  car  and  injured  by  the  negligent  moving  of  the  car  is  one  of  fact 
for  the  referee  acting  as  the  jury. 

Carriers — Contract  Fixing  Value  of  Shipment — ^Validity.* — Where 
the  shipper  and  the  carrier  fairly  enter  into  a  contract  whereby  the 
parties  agree  on  a  valuation  of  the  property,  with  a  rate  of  freight 
based  on  the  condition  that  the  carrier  assumes  liability  only  to  the 
extent  of  the  agreed  valuation,  such  contract  will  be  upheld  as  sim- 
ply fixing  the  rate  of  freight  and  liquidating  the  damages,  a  proper 
and  lawful  mode  of  securing  a  true  proportion  between  the  amount 
for  which  the  carrier  may  be  responsible  and  the  freight  he  receives, 
and  also  of  protecting  iiimself  against  extravagant  and  fanciful  valu- 
ations. 

Carriers — Responsibility  for  Freight — Presumption.t — In  the  ab- 
sence of  evidence  to  the  contrary,  it  is  to  be  assumed  that  property 
accepted  by  a  carrier  for  transportation  is  taken  under  the  respon- 
sibility cast  upon  it  by  the  common  law,  except  as  modified  by  stat- 
ute; and,  if  lost  under  circumstances*  rendering  the  carrier  liable  by 
the  general  rule  of  law,  it  must  respond,  unless  it  can  show  that 
there  was  a  contract,  or  a  special  acceptance  equivalent  to  a  con- 
tract, which  exempts  it  from  the  ordinary  liability  of  common  car- 
riers. The  transaction  must  amount  to  a  contract  on  the  subject, 
wherein  the  minds  of  the  parties  meet  as  in  the  making  of  other 
contracts. 

Carriers — Limiting  Common-Law  Liability — Presumptions. — Con- 
tracts limiting  the  common-law  liability  of  carriers  are  not  favored 
by  the  courts.  Exemption  from  liability  will  not  be  presumed,  but 
must  be  found  clearly  expressed  in  the  contract. 

Carriers — Carriage  of  Freight — Rates — Effect  of  Rule  of  Carrier  or 
Published  Schedule* — If  by  a  rule  of  the  carrier  or  a  published  sched- 
ule of  tariff  rates  its  liability  is  fixed  by  the  rate  of  freight  paid, 
and  for  the  purpose  of  obtaining  a  certain  rate  of  freight  the  ship- 
per reports  to  the  carrier  a  valuation  on  live  stock  shipped,  having 
notice  or  actual  knowledge  of  these  terms  at  the  time  or  before  the 
delivery  of  the  stock  by  him  to  the  carrier  to  be  transported  and  as- 
senting thereto,  the  liability  of  the  carrier  *is  fixed  by  such  agree- 
ment.    If,  however,  the  shipper  has  no  notice  of  the  rule  or  tariff 


*See  foot-note  of  Winslow  Bros.  Co.  7'.  Atlantic  C.  L.  Co.  (N. 
Car.),  33  R.  R.  R.  752.  56  Am.  &  Ena:.  R.  Cas.,  N.  S.,  752. 

tSee  note,  26  R.  R.  R.  334,  49  Am.  &  Eng.  R.  Cas.,  N.  S..  334, 
extensive  note,  28  R.  R.  R.  384,  51  Am.  &  Eng.  R.  Cas.,  N.  S.,  384, 
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rates  of  the  carrier,  and  dees  not  assent  thereto,  the  rule  is  different. 

Carriers — Carriage  of  Stock — Shipment  at  Ride  of  Carrier  or  Siiip- 
per — Option  of  Shipper.^ — Under  the  rules  and  regulations  of  the 
Railroad  Commission  of  this  state  prescribing  the  maximum  valua- 
tion in  the  shipment  of  horses  and  mules  of  $75  each  for  a  certain 
released  rate,  and  for  every  increase  of  100  per  cent,  or  fraction 
thereof  in  valuation  there  shall  be  an  increase  of  50  per  cent,  in  rate, 
the  shipper  has  the  option  to  ship  at  his  own  or  the  carrier's  risk, 
and  he  will  not  be  bound,  in  the  limit  of  his  recovery,  by  the  pay- 
ment of  the  release  rate,  unless  it  be  shown  that  he  knew  the  rate 
paid  was  a  released  rate,  and  there  was  a  fair  meeting  of  the  mmds 
of  the  shipper  and  the  carrier  that,  by  payment  of  the  released  rate, 
the  recovery  of  the  shipper  would  be  limited  to  a  certain  maximum 
sum  clearly  agreed  upon. 

Appeal  and  Error — Injury  to  Stock  in  Transit — Action — Question 
for  Referee  Acting  as  Jury. — Where  the  evidence  is  not  so  dear  as 
to-  forbid  any  other  inference  than  that  the  shipper  consented  to  a 
specified  valuation,  the  question  must  be  left  to  the  referee's  de- 
termination acting  as  a  jury  in  a  trial  of  the  case. 

Carriers — Injury  to  Stock — Failure  to  Settle  Claim — Actions— At- 
torney Fees — Construction  of  Statute — "Amount  Recovered."— The 
maximum  sum  allowed  by  the  statute  as  a  reasonable  attorney's  fee, 
in  a  suit  against  a  carrier  upon  a  claim  for  freight  or  express  lost  or 
damaged,  where  the  carrier  has  failed  to  pay  said  claim  in  60  days 
after  its  presentation,  is  15  per  cent,  on  any  amount  recovered 
greater  than  the  sum  of  $100.  The  "amount  recovered"  means  the 
amount  of  the  claim  recovered,  and  not  that  amount  plus  the  50  per 
cent,  per  annum  interest  also  allowed  by  the  statute. 

(Syllabus  by  the  Court.) 

In  Banc.  Error  to  Circuit  Court,  Suwannee  County;  J.  F. 
Harrell,  Referee. 

Action  by  B.  P.  Coachman  against  the  Atlantic  Coast  Line 
Railroad  Company.  Judgment  -for  plaintiff,  and  defendant 
brings  error.    Affirmed  on  condition  that  a  remittitur  be  made. 

Doggett  &  Smith  and  /.  B,  Johnson,  for  plaintiff  in  error. 
Rohcrson  &  Small  and  P.  L,  Rces,  for  defendant  in  error. 

Parkhill,  J.  The  defendant  in  error  sued  the  plaintiif  in 
error  in  the  circuit  court  for  Suwannee  county  for  loss  and  dam- 
age occasioned  by  the  railroad  company  in  the  negligent  and 
careless  transportation  of  horses  and  mules  belonging  to  the 
plaintiff. 

By  agreement  of  the  parties,  the  cause  was  referred  to  J- 
F.  Harrell,  Esquire,  a  practicing  attorney  of  the  court,  for  trial. 

The  finding  of  the  referee,  upon  a  plea  of  not  guilty,  was  as 
follows : 

"I,  J.  F.  Harrell,  to  whom  the  above-stated  cause  was  hereto- 
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fore  referred  as  referee  by  the  judge  of  the  circuit  court  in  and 
for  Suwannee  county,  Fla.,  for  trial,  as  such  referee  do  hereby 
find  upon  the  evidence  taken  T)efore  me  for  the  plaintiff  B.  P. 
Coachman,  and  assess  his  damage  at  $450.  I  further  find  that 
plaintiff  is  entitled  to  the  further  sum  of  $225,  or  50  per  cent, 
interest  on  the  above  amount  under  the  statute. 

"I  further  find  that  the  plaintiff  is  entitled  to  the  further  sum 
of  $200  as  attorney's  fees." 

Afterwards,  in  accordance  with  an  order  made  by  the  referee 
on  a  motion  for  a  new  trial,  the  plaintiff  entered  a  remittitur 
for  the  sum  of  $98.75.  Thereupon  a  final  judgment  for  $776.25 
was  entered  by  the  referee  in  favor  of  the  plaintiff  and  against 
the  defendant. 

On  writ  of  error  the  defendant  below  contends  that  the  statute 
authorizing  the  award  of  interest  and  attorney's  fees  herein  is 
unconstitutional,  because  it  offends  against  the  equal  protection 
clause  of  the  state  Constitution  and  the  inhibition  of  article  14 
of  the  Constitution  of  the  United  States. 

The  provisions  of  chapter  5618,  Laws  1907,  under  which 
recovery  of  interest  and  attorney's  fees  herein  was  had,  are  as 
follows : 

"Section  1.  That  it  shall  be  the  duty  of  all  common  carriers 
operating  within  this  state,  and  they  are  hereby  required  when 
any  person  files  with,  or  presents  to,  them  or  any  station  agent 
of  said  common  carrier  to  be  filed,  his  claim  for  any  freight  or 
express  lost  or  damaged  by  said  common  carrier,  or  for  any 
overcharge  made  by  such  common  carrier  on  any  freight  or  ex- 
press, to  pay  the  said  claim  within  sixty  days  from  its  filing 
with,  or  presentation  to,  said  common  carrier  or  any  station 
agent  of  such  common  carrier. 

"Sec.  2.  That  should  any  common  carrier  fail  to  comply  with 
the  provisions  of  section  one  ( 1 )  of  this  act,  then  the  said  common 
carrier  making  such  failure  shall  be  liable  to  the  claimant  for 
the  amount  of  his  claim  and  fifty  per  cent,  per  annum  interest 
on  the  principal  sum  of  said  claim  from  the  date  of  the  filing 
of  the  same  with,  or  presentation  of  the  same  to,  the  common 
carrier  or  any  station  agent  of  such  common  carrier,  and  when 
the  said  claimant  shall  bring  suit  and  recover  judgment  for  his 
claim  against  said  common  carrier,  he  shall  be  allowed  the  said 
fifty  per  cent,  per  annum,  in  addition  to  the  principal  sum  of 
said  claim,  and  the  same  shall  be  allowed  in  the  verdict  giving 
him  judgment;  here  provided,  however,  that  the  claimant  shall  not 
recover  and  have  judgment  for  the  said  fifty  per  cent,  per  annum, 
unless  he  recovers  judgment  for  a  sum  which  fixes  the  principal 
sum  of  said  claim  at  an  amount  greater  than  the  amount  which 
said  common  carrier  had  offered  and  tendered  to  the  claimant  in 
settlement  of  his  claim  before  the  expiration  of  said  sixty  days 
in  which  the  said  common  carrier  is  required  to  pay  such  claims 
under  the  provisions  of  section  one  (1)  of  this  act. 
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Sec.  3.  That  any  common  carrier  who  fails  to  comply  with  the 
provisions  of  section  one  (1 )  of  this  act,  shall,  in  the  event  that 
the  claimant  shall  prevail  in  an  action  to  recover  on  his  claim, 
be  liable  for  a  reasonable  attorney's  fee  and  it  shall  be  the  duty 
of  the  court  to  allow  the  claimant  such  reasonable  attorney's 
fee,  which  shall  be  fixed  by  the  court,  not  to  exceed  fifteen  dol- 
lars, if  the  amount  recovered  does  not  exceed  one  hundred  dollars, 
and  not  to  exceed  fifteen  per  cent,  on  any  amount  recovered 
greater  than  the  sum  of  one  hundred  dollars." 

In  Seaboard  Air  Line  Ry.  v.  Simori.  56  Fla.  545,  47  South. 
101,  20  L.  R.  A.  (N.  S.)  126,  we  held  that,  in  providing  for  the 
regulation  of  settlement  for  goods  lost  in  transit  by  "any  person, 
firm,  or  corporation  operating  any  railroad  in  this  state,"  a  sub- 
ject applicable  alike  to  all  common  carriers  of  goods  (chapter 
5424,  Acts  1905),  made  a  separate  classification  of  persons,  firms. 
or  corporations  operating  railroads  that  is  not  based  upon  legal 
or  natural,  practical  and  reasonable  differences  in  conditions  with 
reference  tg  the  subject  regulated,  and  violated  in  this  respect 
the  constitutional  guaranties  of  due  process  of  law  and  the  equal 
protection  of  the  laws.  To  the  like  effect  is  the  holding  of  the 
Supreme  Court  of  the  United  States  in  Gulf,  C.  &  S.  F.  Ry.  Co. 
V,  Ellis,  165  U.  S.  150,  17  Sup.  Ct.  255,41  L.  Ed.  666. 

The  provisions  of  chapter  5618,  Acts  1907,  however,  are  not 
leveled  against  railroads  alone,  but  include  all  common  carriers, 
thus  making  a  classification  in  accordance  with  the  requirements 
of  the  Constitution  as  to  due  process  of  law  and  the  equal  pro- 
tection of  the  laws. 

The  statute  will  not  be  said  to  offend  against  the  equal  protec- 
tion of  the  state  Constitution  (Bill  of  Rights,  §  1),  or  the  inhi- 
bition of  article  14  of  the  federal  Constitution  merely  because 
it  permits  a  recovery  of  interest  and  attorney's  fees  by  the  shipper 
if  he  succeeds,  and  secures  no  such  right  to  the  carrier  in  the 
event  it  prevails  in  the  suit.  The  shipper  and  the  carrier  are 
not  similarly  situated.  The  shipper  assumes  the  discharge  of 
no  duty  to  the  public.  He  injures  no  one.  And  so  the  statute 
applies  to  the  carrier — to  all  carriers  similarly  situated — ^and 
places  its  penalty  or  burden  upon  the  carrier  and  not  upon  the 
shipper,  because  the  carrier  only  is  within  the  sphere  of  its 
operation.  This  court,  therefore,  has  held,  as  not  in  conflict 
with  the  state  or  federal  Constitutions  statutory  provisions  for 
attorney's  fees  when  judgment  is  rendered  in  favor  of  the  plain- 
tiff in  the  enforcement  of  mechanics'  liens  (Dell  v.  Marvin,  41 
Fla.  221,  26  South.  188,  45  L.  R.  A.  201,  79  Am.  St.  Rep.  171); 
also,  in  case  of  recovery  for  live  stock  killed  (Jacksonville,  T. 
&  K.  W.  Ry.  Co.  V.  Prior,  34  Fla.  271,  15  South.  760) ;  also,  in 
suits  upon  policies  issued  by  insurance  companies  (Tillis  v,  Liver- 
pool &  L.  &  G.  Ins.  Co.,  46  Fla.  268,  35  South.  171,  110  Am,  St 
Rep.  89;  Hartford  Fire  Ins.  Co.  v.  Redding,  47  Fla.  228,  37 
South.  62,  67  L.  R.  A.  518,  110  Am.  St.  Rep.  118). 
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It  is  not  necessary  that  a  statute  passed  in  the  exercise  of  the 
police  power  shall  apply  equally  and  uniformly  to  all  persons  of 
the  state,  but  it  is  sufficient  to  satisfy  the  constitutional  require- 
ment of  equal  protection  of  the  law  if  it  applies  equally  and  uni- 
formly to  all  persons  similarly  circumstanced.  Wright  v.  Hart, 
182  N.  Y.  330,  75  N.  E.  404,  2  L.  R.  A.  (N.  S.)  338. 

We  think,  too,  the  subject-matter  of  this  statute  is  within  the 
power  of  the  Legislature,  or  comes  within  the  limits  of  consti- 
tutionality. 

From  considerations  of  public  policy,  the  differences  between 
the  private  and  common  carrier  have  led  to  rules  respecting  the 
duty  of  the  latter  which  do  not  apply  to  the  former.  The  com- 
mon or  public  carrier  of  goods  exercises  a  sort  of  public  office, 
and  his  business,  therefore,  is  affected  with  a  public  interest. 
Munn  V.  People  of  Illinois,  94  U.  S.  113,  24  L.  Ed.  77.  ' 

Since  railroad  companies  are  created  by  the  state  for  quasi 
public  purposes,  and  are  thereby  affected  by  a  public  interest, 
the  Legislature  may  to  the  extent  of  such  interest  regulate  and 
control  them  except  in  so  far  as  it  is  restricted  by  the  contract 
obligation  imposed  by  the  charter  or  statute  under  which  the 
companies  are  incorporated,  and  subject  of  course  to  the  consti- 
tutional restrictions  against  the  impairment  of  vested  rights, 
denial  of  the  equal  protection  of  the  laws,  or  due  process  of 
law. 

The  police  power  of  a  state  embraces  regulations  designed  to 
promote  the  public  convenience  cr  the  general  prosperity  or  the 
public  welfare  as  well  as  those  designed  to  promote  the  public 
safety  or  the  public  health.  Chicago,  B.  &  Q.  R.  Co.  v.  People 
of  State  of  Illinois  ex  rel.  Drainage  Com'rs,  200  U.  S.  561,  26 
Sup.  Ct.  341,  SO  L.  Ed.  596;  Lake  Shore  &  M.  S.  Ry.  Co.  v. 
State  of  Ohio,  173  U.  S.  285,  19  Sup.  Ct.  465,  43  L.  Ed.  702. 

The  police  power  includes  legislative  authority  to  make  regu- 
lations reasonably  necessary  or  conducive  to  the  public  welfare. 
State  ex  rel.  Milwaukee  Medical  College  v.  Chittenden,  127  Wis. 
468,  107  N.  W.  500. 

In  speaking  of  the  provisions  of  the  Texas  statute  whereby 
life  insurance  companies  failing  to  pay  a  loss  within  a  time  speci- 
fied in  the  policy  after  demand  therefor  are  made  liable  to  the 
payment  of  a  certain  per  cent,  damages  on  the  amount  of  the 
loss^  and  all  reasonable  attorney's  fees  for  the  prosecution  and 
collection  of  such  loss,  McCormick.,  J.,  in  Merchants'  Life  Ass'n 
V.  Yoakum,  98  Fed.  251,  39  C.  C.  A.  56,  said:  "The  purpose  of 
this  statute  is  not  to  compel  the  payment  of  debts.  *  *  *  The  ob- 
vious purpose  of  the  act  is  to  secure  a  righteous  degree  of  care 
in  writing  policies  of  insurance.  To  enforce  the  exercise  of 
this  righteous  care  on  the  part  of  the  very  strong  in  contracting 
with  the  weaker  and  less  learned  *  *  *  would  seem  to  be  within 
the  legislative  power."    See,  also.  Fidelity  Mutual  Life  Ass  n  v. 
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Mettler,  185  U.  S.  308,  22  Sup.  Ct.  662,  46  L.  Ed.  922;  Fidelity 
&  Casualty  Co.  of  New  York  v,  Dorough,  107  Fed.  389,  46 
C.  C.  A.  364;  Washington  Life  Ins.  Co.  v.  Gooding,  19  Tex- 
Civ.  App.  490,  49  S.  W.  123;  New  York  Life  Ins.  Co.  v.  Orlopp, 
25  Tex.  Civ.  App.  284,  61  S.  W.  336. 

In  Atchison,  T.  &  S.  F.  R.  Co.  v,  Matthews,  174  U.  S.  %,  43 
L.  Ed.  909,  19  Sup.  Ct.  609,  the  court  held  the  provision  of  the 
Kansas  statute  requiring  a  reasonable  attorney's  fee  for  the 
plaintiff  to  be  allowed  and  made  a  part  of  the  judgment  on  a 
recovery  against  a  railroad  company  for  damages  from  fire 
caused  by  the  operating  of  its  trains  is  in  the  nature  of  a  pojice 
regulation  designed  to  enforce  care  on  the  part  of  railroad  com- 
panies to  prevent  the  escape  of  fire  from  their  moving  trains, 
which  subjects  the  property  of  adjacent  owners  to  peculiar 
hazard,  and  has  a  reasonable  relation  to  the  object  sought  to  be 
accomplished,  although  the  statute  imposes  no  specific  duty  by 
way  of  precaution  >  and  the  provision  is  not  in  violation  of  the 
fourteenth  constitutional  amendment,  as  an  arbitrary  classifi- 
cation of  suitors,  which  deprives  those  affected  of  the  equal 
protection  of  the  laws.  The  Supreme  Court  of  the  United 
States,  in  speaking  of  the  purpose  of  the  statute,  said:  "Its 
monition  to  the  railroads  is  not,  Tay  your  debts  without  suit  or 
you  will,  in  addition,  have  to  pay  attorney's  fees;*  but  rather, 
'See.  to  it  that  no  fire  escapes  from  your  locomotives,  for  if  it 
does  you  will  be  liable,  not  merely  for  the  damage  it  causes,  but 
also  for  the  reasonable  attorney's  fees  of  the  owner  of  the  prop- 
erty injured  or  destroyed.' "  See,  also,  St.  Louis  &  S.  F.  Ry. 
Co.  V.  Mathews,  165  U.  S.  1,  17  Sup.  Ct.  243,  41  L.  Ed.  611; 
Grissell  v.  Housatonic  R.  Co.,  54  Conn.  447,  9  Atl.  137,  1  Am. 
St.  Rep.  138;  Lumbermen's  Mut.  Ins.  Co.  v.  Kansas  City,  Ft,  S. 
&  M.  K.  Co.,  149  Mo.  165,  50  S.  W.  281 ;  Choctaw,  O.  &  G.  R. 
Co.  V,  Alexander,  7  Okl.  591,  54  Pac.  421. 

In  Porter  v.  Charleston  &  S.  Ry.  Co.,  63  S.  C.  169,  41  S.  E. 
108,  90  Am.  St.  Rep.  670,  the  court  held  that  22  St.  at  Large,  p. 
443,  of  South  Carolina,  providing  a  penalty  on  common  carriers 
for  failure  to  pay  or  to  refuse  to  pay  damages  on  freight  within 
60  days,  is  not  in  violation  of  Const.  U.  S.  Amend.  14,  as  deny- 
ing equal  protection  of  law.  See,  also,  Frazier  v,  Charlestown 
&  W.  C.  Ry.,  73  S.  C.  140,  52  S.  E.  964. 

And  so,  the  Supreme  Court  of  the  United  States,  in  uphold- 
ing the  constitutionality  of  a  .statute  providing  that  ever}'  claim 
for  loss  or  damage  to  property  in  possession  of  a  common  car- 
rier shall  be  adjusted  and  paid  within  a  specified  time,  and  if  "^^ 
then  paid  the  carrier  should  be  liable  to  a  penalty,  shows  that 
''the  object  of  the  statute  was  not  to  penalize  the  carrier  for 
merely  refusing  to  pay  a  claim  within  the  time  required,  whether 
just  or  unjust,  but  the  design  was  to  bring  about  a  reasonably 
prompt  settlement  of  all  proper  claims ;  the  penalty,  in  case  of 
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recovery  in  court,  operating  as  a  deterrent  of  the  carrier  in  re- 
fusing to  settle  just  claims,  and  as  compensation  of  the  claimant 
for  the  trouble  and  expense  of  the  suit  which  the  carrier's  un- 
reasonable delay  and  refusal  made  necessary.*'  Seaboard  Air 
Line  Ry.  v.  Seegers,  207-  U.  S.  73,  28  Sup.  Ct.  28,  52  L.  Ed.  108. 
^'Further,"  the  court  remarked  in  that  case,  "it  must  be  re- 
membered that  the  purpose  of  this  legislation  is  not  primarily 
to  enforce  the  collection  of  debts,  but  compel  the  performance 
of  duties  which  the  carrier  assumes  when  it  enters  upon  the  dis- 
charge of  its  public  functions." 

One  of  these  duties  which  the  carrier  assumes  is  to  carry 
safely  and  deliver  goods  intrusted  to  it  for  carriage.  Whenever 
a  railroad  company  receives  live  stock  and  understakes  to  trans- 
port the  same  for  hire,  such  company  assumes  the  relation  of  a 
common  carrier  and  is  held  to  a  very  strict  accountability  for  the 
loss  thereof ;  such  accountability  being  independent  of  contract 
'  and  imposed  by  law  on  grounds  of  public  policy.  Summerlin  v. 
Seaboard  Air  Line  Ry.,  56  Fla.  687,  47  South.  557,  19  L.  R.  A. 
(N.  S.)  191.  By  providing  for  the  increase  of  damages  where 
the  loss  or  injury  results  from  the  want  of  care  and  the  negli- 
gence of  the  carrier  in  transportation  of  freight,  the  statute 
causes  the  carrier  to  exercise  more  care  in  the  handling  of  the 
freight  by  its  servants  and  agents.  The  Legislature  is  presumed 
to  have  full  knowledge  of  the  conditions  within  the. state  and  to 
intend  no  arbitrary  selection  or  punishment,  but  to  subserve 
merely  the  general  interest  of  the  public.  Atchison,  T.  &  S.  F. 
R.  Co.  v.  Matthews,  174  U.  S.  96,  19  Sup.  Ct.  609,  43  L.  Ed. 
909. 

This  statute  designs,  also,  to  bring  about  a  reasonably  prompt 
settlement  of  all  proper  claims,  and  a  reasonably  speedy  trial 
thereon,  for  the  statute  is  so  framed  that  the  penalty  of  50  per 
cent,  per  annum  interest  which  acts  as  a  deterrent  of  the  carrier 
in  refusing  to  settle  just  claims,  becoming  included  in  the  verdict, 
ceases  to  run  thereafter,  and  the  judgment  therefor  only  bears 
8  per  cent,  per  annum.  The  statute  tends  to  avoid  expensive  and 
annoying  delays  in  litigation.  "The  corrosion  of  time  acts  on  the 
causes  of  action,  and  wears  out  justice."  These  delays  become 
annoying  to  lawyers,  expensive  and  damaging  to  litigants,  and, 
affecting  as  they  must  do  large  numbers  of  people  in  all  parts 
of  the  state,  become  the  source  of  much  irritation  and  the  cause 
of  much  friction  between  the  carriers  and  the  people,  resulting 
sometimes  in  drastic  legislation  harmful  to  the  carriers.  Giving 
full  force  to  the  presumption  that  the  Legislature  had  full  knowl- 
edge of  the  conditions  within  this  state,  we  may  well  conclude 
that  this  statute  was  really  designed  to  accomplish  a  legitimate 
public  purpose.  Legislation  of  this  nature  will-  tend  to  lessen 
litigation,  prevent  a  multiplicity  of  suits,  save  to  the  state 
and    litigants   expenses    thereof,    remove    a    source    of    friction 
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and  unrest  in  the  state,  bring  the  shipper  and  the  car- 
rier to  walk  hand  in  hand,  promote  the  public  welfare  and  the 
good  order  of  the  people,  increase  the  industries  of  the  state, 
develop  its  resources,  and  add  to  its  wealth  and  prosperity — 
results  devoutly  to  be  wished  by  all  lovers  of  good  government 
whether  on  or  off  the  bench.  "Regulations  for  these  purposes," 
said  the  Supreme  Court  of  the  United  States,  in  Barbier  v.  Con- 
nolly, 113  U.  S.  27,  5  Sup.  Ct.  357,  28  L.  Ed.  923,  '*may  press 
with  more  or  less  weight  upon  one  than  upon  another;  but  they 
are  designed,  not  to  impose  unequal  or  unnecessary  restrictions 
upon  any  one,  but  to  promote,  with  as  little  inconvenience  as 
possible,  the  public  good.  Though,  in  many  respects,  neces- 
sarily special  in  their  character,  they  do  not  furnish  just  ground 
of  complaint  if  they  operate  alike  upon  all  persons  and  property 
imder  the  same  circumstances  and  .conditions.  Class  legislation, 
discriminating  against  some  and  favoring  others,  is  prohibited; 
but  legislation  which,  in  carrying  out  a  public  purpose,  is  limited 
in  its  applications,  if  within  the  sphere  of  its  operations  it  affects 
alike  all  persons  similarily  situated,  is  not  within  the  amend- 
ment." Seaboard  Air  Line  Ry.  v.  Seegers.  supra;  Missouri 
Pac.  Ry.  Co.  v.  Humes,  115  U.  S.  512,  6  Sup.  Ct.  110,  29  L.  Ed. 
463 ;  Thomes  v.  Hannibal  &  St.  Joseph  R.  R.  Co.,  82  Mo.  538. 

Verily,  the  subject-matter  of  this  statute  meets  the  test  of  con- 
stitutionality,; the  test  being  whether  it  has  some  relation  to  the 
public  welfare,  and  whether  such  is,  in  fact,  the  end  sought  to  be 
attained.  Her  v.  Ross.  64  Neb.  710,  90  X.  W.  869,  57  L.  R.  A. 
895,  97  Am.  St.  Rep.  676. 

We  know  that  there  are  limits  beyond  which  legislation  and 
penalties  may  not  go,  even  in  cases  where  the  classification  is 
concededly  legitimate  and  the  subject-matter  admittedly  proper. 
It  remains  to  be  seen,  then,  whether  the  statute  under  review  has 
gone  beyond  that  limit  in  the  nature  and  method  of  the  regula- 
tions. 

It  requires  no  argument  to  show  that  the  limit  of  time,  60  days, 
fixed  by  the  statute  for  the  investigation  and  settlement  of  these 
claims,  is  reasonable.  There  is  no  conflict  either  in  the  authori- 
ties on  this  point. 

Now»  as  to  the  reasonableness  or  legality  of  the  penalty  im- 
posed for  ct  failure  to  pay  the  claim  within  60  days:  It  will  be 
observed  that  the  penalty  imposed  is  not  50  per  cent,  of  the 
amount  of  the  claim.  The  penalty  is  interest  on  the  claim — in- 
terest at  the  rate  of-  50  per  cent,  per  annum,  or  a  fraction  over 
4  per  cent,  per  month,  not  until  the  claim  be  paid,  but  interest 
only  until  a  trial  is  had  and  judgment  for  the  plaintiff  is  rendered, 
and  thereafter  the  judgment  only  bears  8  per  cent,  per  annum 
interest  until  paid.  If  the  carrier  will  meet  the  plaintiff  halfway 
in  seeking  a  speedy  trial  of  the  cause,  the  payment  of  this  penalty 
may  be  avoided  within  about  three  months  on  claims  within  the 
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jurisdiction  of  our  inferior  courts  and  about  four  to  six  months 
on  claims  in  the  circuit  courts.  Thus  the  penalty  recoverable  on 
a  claim  for  $100,  if  collected  by  suit  in  three  months,  would  be 
only  $12.50  interest;  or,  if  the  $100  claim  were  collected  in  six 
months,  the  penalty  recovered  would  be  only  $25.  And  yet  the 
courts  have  upheld  the  constitutionality  of  statutes  making  life 
insurance  companies  failing  to  pay  a  loss  within  the  time  specified 
in  the  policy  after  demand  made  therefor  liable  to  the  payment  of 
12  per  cent,  damages  on  the  amount  of  the  loss  and  all  reasonable 
attorney's  fees.  Merchants'  Life  Ass'n  v,  Yoakum,  98  Fed.  251, 
39  C.  C.  A.  56.  Under  such  a  statute  the  penalty  imposed  would 
be  $12  on  a  $100  policy,  or  within  50  cents  of  the  amount  re- 
coverable under  our  statute  in  a  reasonable  time  for  the  collection 
of  the  claim  by  suit. 

In  Harp  v.  Firemen's  Fund  Ins.  Co.,  130  Ga.  726,  61  S.  E. 
704,  14  Am.  &  Eng.  Ann.  Cas.  299,  and  comprehensive  note 
thereto  on  page  301,  the  court  held  that  a  statute  providing  for 
the  recovery  of  25  per  cent,  damages  and  attorney's  fees  against 
insurance  companies  is  not  violative  of  the  Constitution  of  the 
state  or  the  United  States.  Under  this  statute,  on  a  $100  claim, 
the  plaintiff  would  be  allowed  $25,  while  under  our  statute  he 
would  recover  the  same  amount  only  if  the  suit  were  tried  and 
judgment  rendered  in  six  months  after  refusal  to  pay  the  claim. 

This  court,  in  Pensacola  &  A.  R.  Co.  v.  Braxton,  34  Fla.  471, 
16  South.  317,  has  sustained  the  recovery  under  section  2  of 
chapter  3742,  Acts  1887,  of  interest  at  the  rate  of  50  per  cent, 
per  annum  in  addition  to  the  actual  damages  together  with  at- 
torney's fees  upon  the  failure  of  railroad  companies  to  pay,  within 
30  days,  for  the  cattle  killed  by  them,  where  the  companies  fail 
to  fence  their  tracks  as  required  by  the  statute.  See,  also,  Jack- 
sonville, T.  &  K.  W.  Ry.  Co.  z;.  Prior,  34  Fla.  271,  15  South.  760. 

In  1891,  by  chapter  4069,  the  Legislature  authorized  the  re- 
covery of  double  damages  and  attorney's  fees  from  the  railroad 
companies  failing  to  pay  claims,  within  30  days,  for  cattle  killed 
when  there  was  a  failure  to  fence  their  tracks. 

In  1899,  by  section  5  of  chapter  4706,  again  the  Legislature  in- 
creased the  penalty  for  a  failure  to  pay,  within  30  days,  the  claim 
for  cattle  killed  where  the  railroad  track  was  not  fenced,  to 
double  the  value  of  the  animal  killed  and  for  attorney's  fees,  in- 
stead of  50  per  cent,  per  annum  interest,  and  such  remains  the 
penalty  to  this  day  (section  2871,  Gen.  St.  1906)  ;  the  time  for 
payment  of  the  claim  being  enlarged  to  60  days. 

If  the  question  comes  before  us  under  this  statute,  will  this 
court  say  that  the  penalty  of  double  damages  awarded  thereby 
is  exorbitant  and  excessive,  because  forsooth  it  at  one  time  was 
only  50  per  cent,  per  annum  interest?  Certainly  not,  for  this 
court  has  already  said,  in  Florida  E.  C.  R.  Co.  v.  Hazel,  43  Fla. 
263,  31  South.  272,  99  Am.  St.  Rep.  114,  while  considering  the 
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act  of  1891,  that  there  can  be  no  doubt  "it  would  be  competent 
for  the  Legislature  to  provide  the  means  for  its  enforcement,  and 
in  doing  so  to  authorize  the  recovery  of  double  damages  and  at- 
torney's fees." 

Under  the  statute  and  the  decision  of  this  court,  if  the  rail- 
road company  fail  to  pay  within  60  days  a  claim  of  $100  for 
stock  killed  by  it,  when  the  track  is  not  fenced,  the  owner  of  the 
property  may  recover  $100  in  addition  to  the  actual  value  of  the 
property,  besides  attorney's  fees. 

Under  the  statute  sued  upon  here,  if  the  railroad  company  fail 
to  pay  within  60  days  a  claim  of  $100  for  freight,  it  may  be  stock, 
lost  or  damaged  (killed  perhaps)  by  it,  the  owner  of  the  property 
may  recover,  after  six  months'  delay  for  a  trial,  the  value  of  the 
property,  plus  50  per  cent,  per  annum,  or  $25,  besides  attorney's 
fees.  Thus  we  have  a  recovery  of  a  penalty  of  (10j54)  $100  un- 
der our  statute  as  against  $25  under  this  statute.  It  may  be  that 
a  much  larger  recovery  is  proper  under  the  fencing  statute  than 
under  the  freight  statute;  but,  if  $100  recovery  be  proper  and 
reasonable  under  the  one  statute,  we  fail  to  see  how  we  may  say 
beyond  a  reasonable  doubt  that  a  recovery  of  $25  here  is  ex- 
orbitant and  unreasonable  so  as  to  make  the  statute  unconstitu- 
tional. 

In  Missouri,  K.  &  T.  Ry.  Co.  v.  Board  of  Com'rs  of  Labette 
County,  9  Kan.  App.  545,  59  Pac.  383,  the  court  held  the  statute 
imposing  a  penalty  of  50  per  cent,  per  annum  interest  for  a  re- 
fusal to  pay  taxes  and  bringing  injunction  proceedings,  instead 
of  paying  the  taxes  under  protest,  did  not  contravene  the  Con- 
stitution of  Kansas,  or  the  fourteenth  amendment  of  the  Con- 
stitution of  the  United  States. 

In  Iowa,  by  statute  common  carriers  are  made  liable  for  dam- 
ages occasioned  to  baggage  or  other  property  of  travelers  through 
careless  or  negligent  handling  thereof  and  compensation  of  not 
less  than  $3  for  every  day's  detention  to  travelers  in  consequence 
of  such  damage  and  necessary  delav  in  suit  for  same.  Ander- 
son V,  Toledo,  W.  &  W.  R.  R.  Co., '32  Iowa,  86. 

In  Kingsbury  v,  Missouri,  K.  &  T.  Ry.  Co.,  156  Mo.  379,  57 
S.  W.  547,  the  court  held  to  be  constitutional  a  statute  authoriz- 
ing a  recovery  of  double  damages  against  railroad  companies 
sustained  by  reason  of  stock  entering  adjoining  lands  from  the 
right  of  way  in  consequence  of  insufficient  fences. 

In  Gorman  v.  Pacific  R.  R.,  26  Mo.  441,  text  450,  72  Am.  Dec. 
220,  single  damages  only  were  recoverable;  afterwards  double 
damages  were  authorized  by  statute. 

Sometimes  statutes  authorize  four  times  the  actual  damages  to 
be  recoverable. 

How  may  this  court  say  that  the  penalty  imposed  by  this  stat- 
ute is  not  reasonably  necessary  to  accomplish  the  purposes  of 
the  statute,  and  that  this  statute  is  unconstitutional  for  that 
reason  ?    What  is  to  guide  us  ? 
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The  fixing  of  a  rate  of  interest  by  the  Legislature  is  a  mat- 
ter of  judgment.  The  rate  of  interest  where  no  pubUc  duty  is 
involved  is  necessarily  an  arbitrary  one.  It  is  now  8  per  cent. 
per  annum.  The  Legislature  could  make  it  10  or  12  per  cent, 
to-morrow.  May  not  the  Legislature  impose  a  penalty  of  25 
per  cent,  for  the  failure  of  the  public  duty  here  involved,  and,  if 
experience  and  the  conditions  demonstrate  that  it  does  not  ac- 
complish the  purpose  of  the  statute,  may  not  the  Legislature  in- 
crease the  rate  of  interest,  or  penalty  within  the  bounds  of  reason, 
until  the  result  arrived  at  the  accomplished?  Whether  for  this 
reason  we  do  not  know,  but  the  fact  is  the  rate  of  interest  was 
fixed  at  25  per  cent,  by  the  statute  of  1905,  while  by  the  statute 
of  1907,  and  again  by  the  statute  of  1909  (Laws  1909,  c.  5894), 
the  rate  is  fixed  at  50  per  cent. 

In  Western  Union  Tel.  Co.  v.  State  of  Indiana,  165  U.  S.  304, 
17  Sup.  Ct.  345,  41  L.  Ed.  725,  in  speaking  of  the  amount  of  the 
penalty  of  50  per  cent,  (not  50  per  cent,  per  annum)  for  non- 
payment of  taxes  by  a  telegraph  company,  the  Supreme  Court  of 
the  United  States,  speaking  through  Mr.  Chief  Justice  Fuller, 
said:  "The  amount  of  the  penalty  was  a  matter  for  the  Legis- 
lature to  determine  in  its  discretion,  and  the  Supreme  Court  re- 
fers to  the  imposition  of  penalties  in  other  instances  under  the 
statutes  of  Indiana,  varying  according  to  the  particular  subjects 
of  taxation,  apparently  calculated  to  operate  with  quite  as  much 
harshness."  Police  regulations  may  not  be  declared  void  because 
deemed  contrary  to  natural  justice  and  equity,  but  only  because 
they  violate  a  constitutional  right.  State  v.  Richcreek,  167  Ind. 
217,  77  N.  E.  1085,  5  L.  R.  A.  (N.  S.)  874,  119  Am.  St.  Rep. 
491.  Courts  will  certainly  not  interfere  with  the  discretion  of 
the  Legislature  in  its  exercise  of  the  power  to  provide  for  the 
public  welfare,  as  long  as  it  keeps  within  the  fair  and  reasonable 
scope  of  its  powers.  Brady  v,  Mattern,  125  Iowa,  158,  100  N. 
W.  358,  106  Am.  St.  Rep.  291. 

In  Hayes  v.  Walker,  54  Fla.  163,  44  South.  747,  this  court 
said :  "A  liberal  rule  of  construction  should  be  applied  when  the 
constitutionality  of  a  statute  is  questioned,  and  every  reasonable 
doubt  should  be  resolved  in  favor  of  the  validity  of  the  statute 
assailed.  The  court  should,  in  deference  to  the  legislative  de- 
partment of  the  government,  uphold  a  statute  alleged  to  be  un- 
constitutional, unless  it  is  clearly  made  to  appear  beyond  a  rea- 
sonable doubt  that  the  statute  is  unconstitutional."  In  the  same 
case,  this  court  held:  "Classifications  for  purposes  of  legis- 
lation may  be  made  with  reference  to  similarity  of  situation, 
circumstances,  requirements,  and  convenience  to  best  subserve 
the  public  interest.  The  test  as  to  the  validity  of  classification 
for  purposes  of  legislation  is  good  faith,  not  wisdom."  In  Sea- 
board Air  Line  Ry.  v,  Simon,  56  Fla.  545,  text  551,  47  South. 
1001,  20  L.  R.  A.  (N.  S.)  126,  citing  Billings  v.  Illinois,  188  U. 
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S.  97,  23  Sup.  Ct.  272,  47  L.  Ed.  400,  this  court  said:  "Great 
latitude  should  be  accorded  to  the  Legislature  in  the  exerdse 
of  its  proper  powers." 

In  Judy  V,  Thompson,  156  Ind.  533,  60  N.  E.  270,  the  court 
said:  "The  penalty  in  such  cases  is  imposed  upon  grounds  of 
public  policy.  The  motives  of  the  Legislature  are  not  open 
to  judicial  inquiry." 

In  Missouri  Pac.  Ry.  Co.  v,  Humes,  115  U.  S.  512,  6  Sup. 
Ct.  110,  24  L.  Ed.  463,  quoted  with  approval  in  St.  Louis  &  S. 
F.  Ry.  Co.  V,  Mathews,  165  U.  S.  1,  17  Sup.  Ct.  243,  41  L.  Ed. 
611,  Mr.  Justice  Field,  speaking  for  the  court,  said:  "If  the 
laws  enacted  by  a  state  be  within  the  legitimate  sphere  of  legis- 
lative power,  and  their  enforcement  be  attended  with  the  ob- 
servance of  those  general  rules  which  our  system  of  jurispru- 
dence prescribes  for  the  security  of  private  rights,  the  harsh- 
ness, injustice,  and  oppressive  character  of  such  laws  will  not 
invalidate  them  as  affecting  life,  liberty,  or  property  without 
due  process  of  law." 

In  Trice  z;.  Hannibal  &  St.  Joseph  R.  R.  Co.,  49  Mo.  438,  the 
court  said:  "Even  if  we  considered  such  liabilities  to  be  inex- 
pedient or  illogical,  we  could  not  say  that  the  Legislature  had 
transcended  its  power." 

In  Illinois  Cent.  R.  Co.  v,  Crider,  91  Tenn.  489,  19  S.  W.  618, 
the  court  said:  "The  measure  of  the  damages  or  failure  to 
fence  as  well  as  the  disposition  of  recovery  in  excess  of  actual 
compensation,  was  wholly  within  the  legislative  discretion." 

In  considering  the  reasonableness  of  this  legislation,  it  must 
be  observed  that  the  50  per  cent,  interest  provided  for  by  this 
statute  is  not  to  be  collected  in  all  cases,  even  though  the  car- 
rier refuses  to  pay  the  claim  within  60  days.  The  claimant  may 
not  recover  the  interest  at  all  "unless  he  recovers  judgment  for 
a  sum  which  fixes  the  principal  sum  of  said  claim  at  an  amount 
greater  than  the  amount  which  said  common  carrier  had  of- 
fered and  tended  to  the  claimant  in  settlement  of  his  claim 
before  the  expiration  of  said  sixty  days  in  which  the  said  com- 
mon carrier  is  required  to  pay  such  claims  under  the  provisions 
of  section  one  (1)  of  this  act."  This  provision  is  apparently 
designed  to  prevent  (a  guaranty  against)  the  making  of  exces- 
sive claims.  The  statute  may  not  be  said  to  be  unconstitutional 
because  it  puts  the  burden  upon  the  carrier  to  prove  an  amount 
equal  to  its  tender  or  offer,  instead  of  making  the  recovery  of 
the  interest  conditioned  upon  the  proof  by  the  plaintiff  of  the 
full  amount  of  his  claim.  This  would  be  a  mere  matter  of  de- 
tail or  expediency  or  wisdom — not  a  matter  of  power.  As  said 
by  the  Supreme  Court  of  the  United  States  in  Seaboard  Air 
Line  Ry.  v.  Seegers,  supra:  "The  matter  is  one  peculiarly 
within  the  knowledge  of  the  carrier.  It  receives  the  goods  and 
has  them  in  its  custody  until  the  carriage  is  completed.    It  knows 
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what  it  received  and  what  it  delivered.  It  knows  what  injury 
was  done  during  the  shipment,  and  how  it  was  done.  The 
consignee  may  not  know  what  was  in  fact  delivered  at  the  time 
of  the  shipment,  and  the  shipper  may  not  know  what  was 
delivered  to  the  consignee  at  the  close  of  the  transportation. 
The  carrier  can  determine  the  amount  of  the  loss  more  ac- 
curately and  promptly  and  with  less  delay  and  expense  than 
any   one  else." 

In  Pensacola  &  A.  R.  Co.  v,  Braxton,  34  Fla.  471,  16  South. 
317,  this  court,  considering  the  statute  allowing  recovery  of  50 
per  cent,  per  annum  damages  for  cattle  killed  by  railroad  com- 
panies, and  for  attorney's  fees,  said:  "Our  construction  of  the 
two  sections,  when  taken  together,  is  that  it  is  not  necessary 
that  the  plaintiff  shall  recover  the  exact  or  full  amount  of 
damages  as  claimed  in  the  written  notice  that  he  is  required  to 
give  to  the  defendant  as  a  prerequisite  to  his  suit,  in  order 
to  entitle  him  to  the  recovery  of  interest  at  the  special  statutory 
rate,  and  to  attorney's  fees." 

The  statute  does  not  fix  an  arbitrary  sum  for  attorney's  fees; 
but  the  court  may  allow  only  a  reasonable  attorney's  fee,  not 
exceeding  a  maximum  allowance  on  the  amount  recovered,  if 
the  claimant  is  entitled  thereto. 

In  view  of  the  safeguards  thrown  around  the  collection  of 
the  penalty,  in  view  of  the  differences  in  human  judgment, 
remembering  that  this  question  is  one  primarily  for  the  judg- 
ment of  legislators,  who  live  in  and  represent  all  parts  of  the 
state,  and  who  must  necessarily  know  the  conditions  therein 
upon  this  matter  and  what  penalty  is  necessary  to  cause  a  com- 
pliance with  the  provisions  of  section  1  of  the  statute,  we  are 
not  prepared  to  say,  beyond  a  reasonable  doubt,  that  the  penalty 
is  so  exorbitant  and  unreasonable  as  to  render  the  statute  un- 
constitutional;  on  the  contrary,  the  regulations  herein  appear 
to  be  reasonably  necessary  and  conducive  to  the  public  welfare. 
The  trial  was  had  upon  the  plea  of  not  guilty,  and  the  con- 
tention that  the  testimony  does  not  show  that  S.  S.  Coachman, 
consignee,  was  the  agent  of  the  plaintiff  as  alleged  to  be  in  the 
declaration,  cannot  be  considered  under  this  plea.  This  allega- 
tion is  merely  one  of  the  facts  stated  in  the  inducement,  and 
such  fact  was  not  put  in  issue  by  the  plea  of  not  guilty.  Gaines- 
ville &  Gulf  R.  Co.  V,  Peck,  55  Fla.  402,  46  South.  1019,  and  the 
cases  cited;  also,  Atlantic  Coast  Line  Ry.  Co.  v.  Partridge,  58 
Fla.  — ,  50  South.  634. 

The  defendant  complains  that  the  referee  refused  to  allow  it 
to  file  additional  pleas  during  the  trial  of  the  case.  The  action 
of  the  referee,  if  error,  was  without  injury,  as  the  defendant 
was  permitted  to  introduce  evidence  to  support  the  matters  set 
up  in  the  additional  pleas.  These  pleas  appear  to  have  been 
regarded  by  the  trial  court,  and  for  the  purposes  of  this  case 
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have  been  considered  here,  as  equivalent  to  the  general  issue. 
Gainesville  &  Gulf  R.  Co.  v.  Peck,  55  Fla.  402,  46  South.  1019. 

For  the  same  reason,  we  cannot  consider  the  contention  that 
the  plaintiff  failed  to  give  notice  in  writing  to  some  officer  or 
agent  of  the  company  before  moving  the  stock. 

As  to  the  contention  that  the  shipper  agreed  to  load  and 
unload  the  stock  at  his  own  risk,  and  that  the  injury  was  due 
to  improper  loading,  it  may  be  said  that  the  evidence  on  this 
point  is  conflicting;  but  there  is  evidence  that  the  stock  was 
loaded  properly,  and  this  contention  is  not  sustained. 

Whether  one  of  the  animals  was  thrown  down  in  the  car 
and  injured  by  the  negligent  manner  of  moving  the  car  is  a 
question  for  the  referee  acting  as  the  jury,  and  on  the  evidence 
before  us  we  do  not  see  any  reason  for  reversing  his  finding 
thereon.  2  Hutchinson  on  Carriers,  par.  639;  Illinois  Cent.  R. 
Co.  V.  Light,  39  111.  App.  530. 

It  is  contended  that  the  plaintiff  is  limited  in  the  amount  of 
his  recovery,  if  entitled  to  recover  at  all,  to  the  maximum  sum 
of  $75  each  as  the  stipulated  value  of  his  horses  and  mules; 
and  that  the  finding  of  the  referee  is  in  excess  of  that  amount. 

A  common  carrier  of  goods  cannot  legally  stipulate  for  ex- 
emption from  liability  for  losses  occasioned  by  its  own  negli- 
gence, and  all  stipulations  for  exemption,  whether  gross  or  or- 
dinary, are  ineffectual.  Summerlin  v.  Seaboard  Air  Line  Ry.i 
56  Fla.  687,  47  South.  557,  19  L.  R.  A.  (N.  S.)  191.  The 
shipper,  however,  by  his  representations  or  agreements  as  to 
the  value  of  the  goods,  may  estop  himself  from  recovering  their 
full  value,  notwithstanding  they  are  lost  through  the  carrier's 
negligence.  This  would  be  the  case  when  the  shipper  has 
placed  upon  his  goods  a  specific  value,  the  carrier  accepting 
the  same  in  good  faith,  as  their  real  value,  the  rate  of  freight 
being  fixed  in  accordance  therewith.  Such  a  contract,  fairly 
entered  into  whereby  the  shipper  and  the  carrier  agree  on  a 
valuation  of  the  property  carried  with  a  rate  of  freight  based 
on  condition  that  the  carrier  assumes  liability  only  to  the  extent 
of  the  agreed  valuation  simply  fixes  the  rate  of  freight  and 
liquidates  the  damages,  and  will  be  upheld  as  a  proper  and  law- 
ful mode  of  securing  a  true  proportion  between  the  amount  for 
which  the  carrier  may  be  responsible  and  the  freight  he  receives 
and  also  of  protecting  himself  against  extravagant  and  fanciful 
valuations.  Atlantic  Coast  Line  R.  Co.  v.  Dexter  &  Connor,  50 
Fla.  180,  39  South.  634,  111  Am.  St.  Rep.  116;  Hart  v.  Penn- 
sylvania R.  Co.,  112  U.  S.  331,  5  Sup.  Ct.  151,  28  L.  Ed.  717; 
Harvey  v,  Terre  Haute  &  Indianapolis  R.  Co.,  74  Mo.  538. 

In  the  absence  of  evidence  to  the  contrary,  it  is  to  be  as- 
sumed that  property  accepted  by  a  carrier  for  transportation 
is  taken  under  the  responsibility  cast  upon  it  by  the  common 
law,  except  as  modified  by  statute;  and,  if  lost  under  circum- 
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staiices  rendering  the  carrier  liable  by  the  general  rule  of  law, 
it  must  respond,  unless  it  can  show  that  there  was  a  contract, 
or  a  special  acceptance  equivalent  to  a  contract,  which  exempts 
it  from  the  ordinaiy  liability  of  common  carriers.  Moore  on 
Carriers,  p.  298.  The  transaction  must  amount  to  a  contract 
on  the  subject,  wherein  the  minds  of  the  parties  meet  as  in 
the  making  of  other  contracts.  Baltimore  &  O.  R.  Co.  v.  Hub- 
bard, 72  Ohio  St.  302,  text  31(5,  74  N.  E.  214. 

If  the  agreement  is  in  writing,  it  must  be  expressed  in  such 
manner  and  form  as  to  be  understood  by  a  person  of  average 
intelligence,  or,  if  not  so  expressed,  it  must  be  shown  to  have 
been  explained  to  the  shipper,  unless  he  has  such  knowledge  as 
will  enable  him  to  understand  the  meaning  of  the  writing. 
Carpenter  v.  Baltimore  &  O.  R.  Co.,  6  Pennewill  (Del.)  15,  64 
Atl.  252.  See  the  valuable  and  extensive  note  on  these  questions 
appended  to  the  case  of  Donlon  Bros.  v.  Southern  Pacific  Com- 
pany, 12  Am.  &  Eng.  Ann.  Cas.  1118,  and  comprehensive  note 
on  page  1124. 

Contracts  limiting  the  common-law  liability  of  carriers  are 
not  favored  by  the  courts.  Exemption  from  liability  will  not 
be  presumed,  but  must  be  found  clearly  expressed  in  the  con- 
tract. Clauses  inserted  in  a  contract  granting  immunity  to  the 
carrier  from  its  common-law  obligations  will  be  strictly  con- 
strued agslinst  the  carrier.  Such  clauses  must  be  clear  and  dis- 
tinct expressions  free  from  ambiguity,  leaving  nothing  to 
implication  or  inference.  Moore  on  Carriers,  pp.  330,  351 ;  Jen- 
nings V.  Grand  Trunk  Ry.  Co.,  127  N.  Y.  438,  28  N.  E.  394; 
Edsall  V.  Camden  &  Amboy  Railroad  &  Transportation  Co., 
50  N.  Y.  661. 

As  to  the  shipment  of  stock  from  Lakeland  to  Live  Oak,  the 
following  clause  in  the  bill  of  lading  or  special  contract  is  re- 
lied upon  as  limiting  the  liability  of  the  defendant  company: 

"And  it  is  further  agreed,  that  should  damage  occur  for  which 
the  said  company  may  be  liable,  the  value  at  the  place  and 
date  of   shipment    shall    govern   the    settlement   in   which   the 

amount  claimed  shall  not  exceed  for  a  stallion  or  jack,  $ ; 

for  TL  horse  or  mule,  $ — ;  cattle,  $ ■ —  each;  for  hogs, 

$ ;  and  for  sheep,  $ ."    There  was  no  evidence  that 

the  blank  places  above  were  not  filled  out  through  mistake,  and 
there  is  an  entire  failure  to  show  that  the  shipper  and  the  carrier 
in  fact  agreed  upon  any  valuation  of  the  horses  or  mules  whatso- 
ever. Neither  was  there  any  evidence  of  the  value  of  the  stock 
at  the  place  and  date  of  shipment.  And  the  plaintiff  testified 
without  contradiction  that  he  did  not  agree  upon  a  limited  val- 
uation of  his  stock  for  shipment. 

Clearly  the  language  of  the  bill  of  lading  quoted  above  does 
not  in  itself  bind  the  plaintiff,  in  the  amount  of  his  recovery,  to 
the  maximum  sum  of  $75  each  as  the  stipulated  value  of  his 
horses  and  mules. 
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The  shipment  of  stock  from  Live  Oak  to  Clearwater  was  not 
made  under  any  written  contract  or  bill  of  lading. 

The  attempt  is  made  however,  to  set  up  a  special  contract  as 
to  both  shipments  by  showing  that  the  plaintiff  paid  for  the 
transportation  of  his  stock  at  a  tariff  of  charges  under  which 
by  the  published  schedule  of  rates  of  the  defendant  and 
the  published  rules  and  regulations  of  the  Railroad  Commis- 
sion of  this  state,  the  defendant's  liability  is  limited  to  the 
maximum  sum  of  $75  for  each  horse  or  mule  injured.  This 
alqne  is  not  sufficient  for  it  Ts  not  shown  that  these  tariff 
rates  were  brought  home  to  the  plaintiff,  or  that  he  knew  that 
the  payment  of  the  special  tariff  charge  by  him  would  bind  him 
to  a  special  maximum  valuation  of  his  stock.  It  was  necessary 
to  show  that  the  plaintiff  had  notice  or  actual  knowledge  of 
these  terms  at  the  time  or  before  the  delivery  of  the  stock  by 
him  to  the  defendant  company  to  be  transported,  and  that  they 
were  assented  to  by  him.  Baltimore  &  O.  R.  R.  Co.  v.  Brady, 
32  Aid.  333;  3  Am.  &  Eng.  Ency.  Law  10;  19  Central  Law 
Journal,  163. 

If,  by  a  rule  of  the  carrier,  of  which  the  shipper  has  notice 
its  liability  is  fixed  by  the  rate  of  freight  paid,  and  for  the 
purpose  of  obtaining  a  certain  rate  of  freight  the  shipper  reports 
to  the  carrier  a  valuation  on  the  goods  shipped,  the  liability  of 
the  carrier  is  fixed  by  such  agreement.  If,  however,  the  shipper 
has  no  notice  of  the  rule  of  the  carrier,  the  rule  is  otherwise. 
Klair  v.  Wilmington  Steamboat  Co.,  4  Pennewill  (Del.)  51, 
54  Atl.  694. 

As  the  evidence  is  not  so  clear  as  to  forbid  any  other  infer- 
ence than  that  the  shipper  consented  to  a  specified  valuation, 
the  question  of  consent  must  be  left  to  the  referee's  determi- 
nation. Taylor  v.  Weir  (C.  C.)  162  Fed.  585;  Carpenter  v. 
Baltimore  R.  R.  Co.,  6  Pennewill  (Del.)  15,  64  Atl.  254. 

The  rules  and  regulations  of  the  Railroad  Commission  of  this 
state  prescribe  the  maximum  valuation,  in  the  shipments  of 
horses  and  mules,  of  $75  each  for  a  certain  released  rate,  and, 
for  every  increase  of  100  per  cent,  or  fraction  thereof  in  valua- 
tion, there  shall  be  an  increase  of  50  per  cent,  in  rate;  but  the 
shipper  has  the  option  to  ship  at  his  own  or  the  carrier's  risk, 
and  he  will  not  be  bound,  in  the  limit  of  his  recovery,  by  the 
payment  of  a  released  rate,  unless  it  be  shown  that  he  knew 
the  rate  paid  was  a  released  rate  and  there  was  a  fair  meeting 
of  the  minds  of  the  shipper  and  the  carrier  that  by  payment 
of  the  released  rate  the  recovery  of  the  shipper  would  be  limited 
to  a  certain  maximum  sum  clearly  agreed  upon.  See  the  com- 
prehensive note  to  Donlon  Bros.  v.  Southern  Pac.  Co.,  151  Cal. 
763,  91  Pac.  603,  11  L.  R.  A.  (N.  S.)  811,  12  Am.  &  Eng.  Ann. 
Cas.  1118,  text  1124. 

Mr  Lane,  in  his  report  for  the  interstate  Commerce  Commls- 
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sion  (volume  13,  p.  562),  has  well  said:    "The  carrier  occupies 
a  position  of  strategic  advantage  with  respect  to  matters  of 
transportation.    The  tariff  rules  and  regulations  are  of  its  own 
making;  the  bills  of  lading  and  shipping  receipts  are  drafted 
by  its  own  attorneys.     The  shipper,  on  the  other  hand,  has  no 
such  vantage  ground.  It  cannot  be  expected  that  he  will  always 
be   familiar  with  the  terms  of  the  carrier's  rate  schedules  and 
bills  of  lading,  or  that  he  will  invariably  know  his  legal  rights. 
Practically  he  often  has  no  choice  but  to  accept  the  terms  that 
are  offered  him.     *    *    *     Much  of  the  friction  that  has  de- 
veloped between  the  public  and  the  railroads  in  this  regard  is 
due  doubtless  to  the  fact  that  shippers,  at  the  time  of  tendering 
their  property   for  carriage,  are   not  clearly  advised   of   their 
rights,  arfd  do  not  understand  fully  the  nature  of  the  receipt 
which  they  sign.     In  the  ordinary  course  of  business  few  ship- 
pers are  well  informed  as  to  the  carrier's  regulations.     Many 
shippers  are  in  ignorance  of  the  different  rates,  are  given  bills 
of   lading   providing   for   limited   liability,    and   become   aware 
of  the  limitation  clause  only  when  a  claim  for  damages  is  pre- 
sented.    It  is,   therefore,   peculiarly   the  duty  of   the  carrier's 
agents  to  give  every  reasonable  assistance  to  shippers,  in  order 
that  they  may  know  what  are  the  lawful  and  most  advantageous 
terms  upon  which  the  carrier's  services  may  be  secured.     The 
provisions  of  tariffs  and  bills  of  lading  should  be  fair  and  un- 
ambiguous, and  free  from  suspicion  of  illegality.     The  shipper 
should  be  allowed  his  choice  of  rates  which  leave  the  carrier's 
liability  unlimited  a§  at  common  law,  or  lower  rates  based  upon 
such  a  limited  liability  as  the  law  sanctions.  The  rate  finally  fixed 
would  not  then  be  open  to  attack  upon  the  ground  that  it  was 
imposed  upon  the  shipper,  and  that  he  did  not  knowingly  ac- 
cept its  terms." 

The  referee  first  allowed  .the  sum  of  $200,  as  attorney's  fee, 
and  then  ordered  a  remittitur  of  $98.75,  leaving  an  award  of 
$101.25,  or  15  per  cent,  on  the  principal  sum  of  the  claim  plus 
the  50  per  cent,  per  annum  interest.  In  this,  the  referee  erred. 
The  maximum  sum  allowed  by  the  statute  is  15  per  cent,  on 
any  amount  recovered  greater  than  the  sum  of  $100.  We  think 
the  amount  recovered  means  the  amount  of  the  claim  recovered, 
and  not  that  amount  plus  the  50  per  cent,  interest.  The  amount 
of  claim  recovered  is  made  the  basis  of  the  50  per  cent,  in- 
terest and  the  attorney's  fee  allowed  by  the  statute.  This  is  the 
plain  meaning  and  intention  of  the  statute.  It  provides  that: 
"when  the  said  claimant  shall  bring  suit  and  recover  *  *  * 
for  his  claim,  *  *  *  he  shall  be  allowed  the  said  fifty  per 
cent,  per  annum."  The  amount  of  recovery  relates  to  the  dis- 
puted amount  of  the  claim;  the  50  per  cent,  not  being  recovered 
in  this  sense,  but  allowed  and  fixed  by  the  statute.  Especially 
is  this  clear  in  that  part  of  the  statute  providing  that  the  at- 
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tomey's  fee  "shall  be  fixed  by  the  court,  not  to  exceed  fifteen 
dollars,  if  the  amount  recovered  does  not  exceed  one  hundred 
dollars." 

The  referee  should  have  awarded  as  attorney's  fees  not  more 
than  15  per  cent,  on  $450,  or  $67.50.  The  amount  awarded  was 
$101.25.  If  the  defendant  in  error,  therefore  within  30  days  en- 
ters a  remittitur  for  the  sum  of  $33.75,  being  the  excessive  award 
of  attorney's  fees,  the  judgment  will  be  affirmed;  otherwise  the 
judgment  stands  reversed. 

The  costs  on  this  writ  of  error  will  be  taxed  against  the  de- 
fendant in  error. 

Whitfield,  C.  J.,  and  Cockrell  and  Hocker,  JJ.,  concur. 

Shackelford,  J.,  dissents. 

Taylor,  J.,  absent  on  account  of  illness. 


Leslie  v.  Atchison,  T.  &  S.  F.  Ry.  Co. 

(Supreme   Court  of  Kansas,   March   12,   1910.) 

[107  Pac.  Rep.  765.] 

Carriers — Contract  for  Stock  Attendant — Reasonableness.— A  cat- 
tle shipper  was  given  free  transportation  to  accompany  his  stock, 
subject  to  the  following  restrictions  contained  in  a  signed  contract: 

'We  further  agree  to  specially  observe  the  following  regulations: 

'First.    Remain  in  a  safe  place  in  the  caboose  attached  to  the  cars 
while  the  train  is  in  motion. 

"Second.  Get  on  and  off  said  caboose  only  while  the  same  is  still 
or  stationary. 

"Third.  Will  not  get  on  or  be  on  any  freight  car  while  switching 
is  being  or  is  to  be  done  at  stations  or  other  places  or  at  any  other 
time." 

Held,  the  regulations  were  reasonable,  and  not  in  contravention 
of  law  or  sound   public  policy. 

Carriers — Carriage  of  Stock — Duty  of  Attendant  under  Contract 
— A  cattle  shipper  using  such  transportation  must  regulate  his  con- 
duct at  stopping  places  by  his  contract,  and  hence  is  obliged  to  as- 
certain and  know  whether  he  has  time  to  examine  his  stock  and 
return  to  his  place  in  the  caboose  before  the  train  proceeds  on  its 
journey. 

Carriers — Contract  for  Stock  Attendant — Waiver  of  Provisions  by 
Carrier. — A  cattle  shipper,  using  transportation  of  the  character 
described,  completed  an  examination  of  his  stock  at  a  station  just 
as  the  train  commenced  to  move.  The  caboose  was  some  20  cars 
to  the  rear.     He  started  to  walk  toward  the  caboose  when  the  con- 
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ductor  told  him  he  had  better  get  on;  that  the  train  would  be  going 
so  fast  by  the  time  .the  caboose  got  there  he  could  not  get  on.  He 
then  climbed  the  ladder  of  a  freight  car,  and  before  he  reached  the 
top  was  raked  off  by  a  water  crane  overhanging  the  track.  Held, 
the  conditions  of  the  contract  were  waived,  that  he  was  not  a  mere 
licensee,  and  that  the  carrier  i^  liable  in  damages  for  the  injuries  he 
sustained. 

Carriers — Injuries  to  Person  Accompanying  Freight — Question  for 
Jury — Contributory  Negligence. — Under  the  circumstances  of  this 
case,  it  is  held,  the  question  whether  the  shipper  referred  to  was 
guilty  of  contributory  negligence  was  one  for  the  jury  to  decide. 

Burch,  Porter,  and  Graves,  JJ.,  dissenting  in  part. 

(Syllabus  by  the  Court.) 

Appeal  from  District  Court,  Reno  County;  P.  J.  Galle,  Judge. 

Action  by  George  M.  Leslie  against  the  Atchison,  Topeka  & 
Sante  Fe  Railway  Company.  Judgment  for  plaintiff,  and  defend- 
ant appeals.     Affirmed. 

Wm.  R,  Smith,  0,  /.  Wood^  and  A.  A.  Scott,  for  appellant. 
F,  L.  Martin  and  Warren  H,  White,  for  appellee. 

Burch,  J.  The  plaintiff  recovered  damages  for  personal 
injuries  occasioned  by  the  defendant's  negligence,  and  the  de- 
fendant appeals.  The  plaintiff  shipped  a  car  load  of  cattle  over 
the  defendant's  road  from  Abbeyville,  Kan.,  to  Kansas  City, 
Mo.  He  accompained  the  cattle,  riding  on  a  pass  subject  to  the 
following  among  other  restrictions  contained  in  a  signed  con- 
tract :  "We  further  agree  to  specially  observe  the  following  reg- 
ulations :  First.  Remain  in  a  safe  place  in  the  caboose  attached 
to  the  cars  while  the  train  is  in  motion.  Second.  Get  on  and 
off  said  caboose  only  while  the  same  is  still  or  stationary.  Third. 
Will  not. get  on  or  be  on  any  freight  car  while  switching  is  be- 
ing or  is  to  be  done  at  stations  or  other  places  or  at  any  other 
time."  When  the  train  reached  Strong  City  the  plaintiff  alighted 
to  inspect  his  cattle.  Before  he  could  reach  the  car  containing 
the  cattle  it  had  been  taken  to  a  distant  part  of  the  yards  to  ac- 
complish some  necessary  switching.  He  waited  until  the  car  was 
returned,  examined  the  cattle,  and  just  after  he  finished  the 
examination  observed  the  train  was  in  motion.  He  started  to- 
ward the  caboose,  which  was  some  20  cars  away,  when  either 
the  conductor  or  brakeman  told  him  he  had  better  get  on;  that 
the  train  would  be  going  so  fast  by  the  time  the  caboose  got 
there  he  could  not  get  on.  His  recollection  was  that  it  was  the 
conductor  who  spoke.  At  this  time  the  train  was  moving  east- 
ward on  the  main  track,  and  the  plaintiff  was  standing  between 
that  track  and  a  passing  track  south  of  it.  While  waiting"  for 
the  return  of  his  car  of  cattle  he  had  been  conversing  with  a 
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friend  who  was  leaving  the  train  at  Strong  City,  and  looking 
eastward  he  noticed  a  water  crane  standing  between  the  two 
tracks  several  car  lengths  away.  The  crane  was  adjusted  to 
serve  engines  on  either  track  and  he  remembers  that,  at  the  time, 
it  was  standing  "angling  to  the  northwest  a  little,  and  about 
halfway  between  a  horizontal.''  Immediately  after  receiving  the 
conductor's  admonition  the  plaintiff  mounted  the  ladder  of  a 
freight  car,  and  when  he  had  ascended  far  enough  that  his  head 
and  shoulders  were  above  the  eaves  of  the  car  he  stopped  and 
turned  partly  around  to  the  southwest  to  say  good-bye  to  his 
friend.  At  this  moment  the  crane  struck  him  and  he  was 
knocked  to  the  ground  and  severely  injured.  While  the  plain- 
tiff was  hanging  on  the  side  of  the  car  the  engineer  of  an  engine 
on  the  passing  track,  moving  up  to  the  crane  to  take  water,  saw 
the  plaintiff  was  giving  no  heed  to  the  crane  and  shouted  a 
warning  to  him. 

The  jury  returned  special  findings  of  fact,  among  which  are 
the  following:    "Did  plaintiff  climb  up  on  the  ladder  at  the  side 
of  the  car  after  the  train  on  the  main  line  started  east?    Ans. 
Yes.    At  the  time  he  climbed  up  on  the  ladder  was  there  any- 
thing to  hinder  him  from  seeing  the  crane  between  the  tracks? 
Ans.  No.     Before  plaintiff  attempted  to  get  on  the  train,  was 
there  anything  to  hinder  him   from  seeing  the  crane  between 
the  tracks?       Ans.  No.  How  far  from  the  crane  was  plaintiff 
at  the  time  he  attempted  to  get  on  the  train?  Ans.  Six  or  eight 
car  lengths.     Where  was  the  plaintiff  standing  prior  to  his  at- 
tempting to  get  on  the  train?    Ans.  Between  the  tracks.    Who, 
if  any  one,  was  he  talking  to  at  that  time?    Ans.  No  one.    Did 
the  plaintiff  before  attempting  to  get  onto  the  train   see  the 
water  crane?    Ans.  Yes.     State  whether  or  not  plaintiff  looked 
in  a  southwest  direction  after  he  got  up  on  the  ladder  of  the  car. 
Ans.  Yes.     Which  way  was  plaintiff's  face  turned  at  the  time 
the   train   approached   the   crane?     Ans.   Southwest.     Was  he 
looking  for  comrades  south  and  west  of  him  at  the  time  he 
was  struck  ?    Ans.  Yes.    Was  he  shouting  good-by  to  his  friends 
at  the  time  the  water  crane  struck  him?    Ans.  Yes.     How  far 
from  the  top  of  the  car  was  plaintiff  at  the  time  he  was  struck? 
Ans.  Head  and  shoulders  above  the  eaves  of  the  car.     At  the 
time  he  was  struck,  was  he  climbing  up  the  side  of  the  car  or 
had  he  stopped  for  some  purpose  ?  Ans.    Had  stopped.    Was  J. 
H.  Shock  engineer  of  the  locomotive  on  the  passing  track?  Ans. 
Yes.     Did  he  see  plaintiff  when  he  was  hanging  on  at  the  side 
of  the  car?    Ans.  Yes.    Did  he  see  that  plaintiff  was  not  looking: 
at  the  crane  between  the  tracks?  Ans.  Yes.     Did  he  shout  to 
plaintiff  to  look  out  for  the  crane?    Ans.  Yes.    For  what  distance 
did  plaintiff  hang  onto  the  side  of  the  moving  car?     Ans.  Six 
or  eight  car  lengths.     Was  the  main  line  track  east-bound  per- 
fectly straight  at  the  locality  where  plaintiff  was  injured?  Ans. 
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Yes.  Was  the  passing  track  straight?  Ans.  Yes.  How  many 
car  lengths  west  of  plaintiff  was  the  caboose  at  the  time  he  at- 
tempted to  get  on?  Ans.  About  20  cars.  Was  the  caboose  at 
the  west  end  of  the  east-bound  train?  Ans.  Yes.  Did  the  plain- 
tiff make  any  attempt  to  get  on  the  caboose  of  said  train?  Ans. 
Yes.  How  long  was  plaintiff  talking  with  his  friends  before  the 
train  pulled  out  on  the  main  east-bound  track?  Ans.  About  10 
minutes.  Was  there  anything  to  prevent  plaintiff  from  walking 
down  to  the  caboose  before  it  started?  Ans.  Yes.  If  there  was 
any  obstrutdon  mention  what  it  was  ?  Ans.  Waiting  to  look  after 
his  stock.  Did  plaintiff  ask  anybody  to  stop  the  train  when 
it  was  passing?  Ans.  No.  Did  the  engine  which  was  drawing  the 
train  on  which  plaintiff's  cattle  were  being  transported  take 
water  at  Strong  City  ?  Ans.  Yes.  How  long  did  it  take  defendant 
to  set  out  the  cars  and  take  water,  and  get  ready  to  start  on 
with  the  train,  on  the  main  line?  Ans.  About  20  minutes.  If 
plaintiff  had  been  looking  toward  the  crane  between  the  tracks, 
would  he  have  seen  it  before  he  got  to  it?  Ans.  Yes.  If  he  had 
held  his  body  close  to  the  side  of  the  car  would  the  crane 
have  struck  him?  Ans.  Yes.  If  he  had  jumped  off  of  the  side 
of  the  car  would  the  crane  have  struck  him?  Ans.  No.  How 
fast  was  the  defendant's  train  going  at  the  time  the  plaintiff 
got  onto  the  side  of  the  car?  Ans.  Just  started." 

The  defendant  claims  it  owed  no  duty  to  the  plaintiff  ex- 
cept to  ayoid  wanton  injury  to  him,  that  he  assumed  the  risk, 
and  that  he  was  himself  guilty  of  negligence  contributing  to 
his  injury.  Error  is  assigned  on  the  giving  and  refusing  of  in- 
structions, but  in  view  of  the  plaintiff's  admissions  and  the  find- 
ings of  fact  the  matter  of  instructions  is  no  longer  of  conse- 
quence. The  controlling  facts  are  now  beyond  dispute,  and  this 
court  can  apply  the  law  to  them. 

The  contract  was  intended  to  promote  the  plaintiff's  safety^ 
was  reasonable  in  its  terms,  and  did  not  contravene  either  the 
law  or  sound  public  policy.  Having  undertaken  to  accompany 
the  cattle  under  the  conditions .  expressed  in  the  contract,  the 
plaintiff  was  bound  to  observe  them.  Ft.  S.,  W.  &  W.  Ry.  Co. 
V.  Sparks,  55  Kan.  288,  39  Pac.  1032.  When  the  plaintiff 
undertook  to  make  an  inspection  of  his  cattle  at  Strong  City 
he  was  bound  to  order  his  conduct  so  that  he  could  comply 
with  the  conditions  of  his  pass.  He  was  obliged  to  ascertain  and 
know  whether  ne  had  time  to  examine  his  cattle  and  return  to 
his  place  in  the  caboose  before  the  train  started  on  its  journey. 
,  If  this  were  not  true,  the  carrier's  control,  over  the  movements 
of  a  stock  train  would  be  surrendered  to  the  shippers  accom- 
panying it.  The  plaintiff  therefore  was  at  fault  when  he  found 
himself  standing  on  the  ground  twenty  car  lengths  from  the  ca- 
boose and  the  train  in  motion.  At  this  point,  however,  the  con- 
ductor intervened,  and  the  difficult  legal  question  is,  What  was 
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the  effect  of  the  conductor's  statement  on  the  rights  of  the 
parties?  The  case  is  different  from  that  of  Railroad  Go.  v. 
Green,  60  Kan.  289,  56  Pac.  477,  in  which  the  trainmen  had  in- 
formation that  the  passenger  was  riding  in  a  freight  car  and 
not  in  the  caboose.  There  the  passenger  deliberately  took  the 
chances  with  knowledge  of  the  peril  and  the  trainmen  simply 
did  not  interfere.  The  case  is  also  different  from  that  of  A., 
T.  &  S.  F.  Ry.  Co.  v.  Lindley,  42  Kan.  714,  22  Pac.  703,  6  L. 
R.  A.  646,  16  Am.  St.  Rep.  515.  There,  a  shipper  took  a  position 
of  danger  on  top  of  a  car  in  obedience  to  a  direction  of  the 
conductor.  The  purpose  was  to  assist  in  giving  signals  and  not 
to  look  after  stock,  and  the  court  held  the  risk  was  voluntarily 
assumed.  Here,  the  plaintiff  was  not  called  on  by  the  con- 
ductor to  engage  in  a  foreign  enterprise.  What  the  conductor 
said  related  to  a  subject  specifically  covered  by  the  contract  for 
transportation. 

A  majority  of  the  court  is  of  the  opinion  that  the  conductor, 
who  was  in  charge  of  the  train  and  its  passengers  and  was 
acting  for  the  company,  waived  the  conditions  of  the  pass  by 
telling  the  plaintiff  he  had  better  get  on  the  moving  train  with- 
out waiting  for  the  caboose  to  come  up,  that  the  plaintiff  had 
the  rights  of  a  passenger  while  complying  with  the  conductor's 
invitation,  direction,  admonition,  or  whatever  it  may  be  called, 
and  consequently  that  the  defendant  was  bound  to  afford  the 
plaintiff  an  opportunity  to  reach  the  caboose  without  the  hazard 
of  being  raked  off  the  train  by  overhanging  structures.  He  was 
assuming  the  risk  of  being  left  behind  by  walking  toward  the  ap- 
proaching caboose.  He  would  not  have  been  on  the  side  of  the 
car  except  for  the  conductor.  Since  the  conductor  was  respon- 
sible for  his  being  in  an  exposed  position,  the  defendant  was 
bound  to  protect  him. 

The  plaintiff's  means  of  observation  while  he  was  ascending 
the  ladder  on  the  side  of  the  moving  cars  were  limited.  His 
notice  of  the  crane  had  been  incidental.  He  was  obliged  to  give 
close  attention  to  the  act  of  climbing.  He  came  in  range  of  the 
protruding  portion  of  the  crane  only  by  the  composite  movement 
of  climbing  and  going  forward.  Granting  he  was  bound  to  ob- 
serve his  surroundings  and  to  see  the  crane  as  he  approached  it, 
it  was  difficult  for  him  to  determine  whether  it  actually  por- 
tended danger  until  he  reached  it.  Being  a  passenger  he  was  not 
bound  to  anticipate  danger.  Whether,  on  the  whole,  his  con- 
duct was  that  of  a  reasonably  prudent  man  was  a  question  for 
the  jury  to  determine,  and  the  verdict  that  he  was  not  guilty  of « 
contributory  negligence  is  conclusive. 

Mr.  Justice  Porter,  Mr.  Justice  Graves,  and  the  writer  are  of 
the  opinion  the  contract  governed  the  plaintiff  all  the  time.  He 
was  responsible  for  his  predicament,  and  had  deprived  himself 
of  the  right  to  board  the  train.    The  caboose  was  in  motion,  and 
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he  Avas  not  at  a  safe  place  inside  of  it.     The  plaintiff  was  ex- 
pecting to  catch  the  moving  caboose  in  violation  of  his  contract. 
He  was  walking  toward  the  rear  of  the  train  for  that  purpose. 
The  chances  were  he  would  g^t  left  and  get  hurt  at  the  same 
time.    The  conductor  saw  the  situation,  and  told  him  he  had  bet- 
ter get  on  where  he  was  because  the  caboose  would  be  moving 
too  rapidly  when  it  came  up.    This  act  of  the  conductor  did  not 
abrogate  the  written  contract  and  substitute  another,  changing 
all  the  duties  and  liabilities  of  the  parties.     While  mounting  the 
ladder  of  the  moving  freight  car  the  plaintiff  was  a  mere  licensee, 
voluntarily  in  a  place  of  danger,  just  as  he  would  have  been  had 
he  responded  to  an  invitation  of  the  conductor  to  come  up  out 
of   the  caboose  and  ride  on  top  of  the  train.     The  defendant 
o^ed  him  no  duty  except  not  to  injure  him  wantonly.     In  any 
event,  when  the  plaintiff  took  an  unusual  way  of  reaching  his 
proper  place  on  the  train  he  was  bound  to  make  diligent  use  of 
all  his  faculties  to  avoid  danger.     His  pass  charged  him  with 
notice  that  it  was  unsafe  to  ride  anywhere  except  in  the  caboose, 
and  he  had  seen  the  crane  and  marked  its  position.    There  is  no 
evidence  of  difficulty  experienced  in  apprehending  danger  from 
the  crane.    The  plaintiff  did  not  look  at  all.    He  heedlessly  chose 
the  rate  of  speed  for  his  ascent  of  the  ladder,  and  when  he 
reached  the  only  place  where  he  could  be  hurt  he  stopped,  turned 
his  back  toward  the  crane,  and  abandoned  himself  to  civilities  to- 
ward the  friend  he  was  leaving.     Therefore  he  was  guilty  of 
contributory  negligence.     However,   for  the  reason  stated,  the 
judgment  of  the  district  court  is  affirmed. 

All  the  Justices  concurring. 
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CARRIERS  OF  PASSENGERS. 
Sec  LICENSEES. 

CROSSINGS. 

Contributory    Negligence    in    Attempting    to    Cross    Track    with 
Knowledge  That  Train  or  Street  Car  Is  Approaching. 

Assumption  that  train's  speed  is  not  unlawful,  397. 

Dangerous  speed  of  train,  396. 

Failure  to  give  street  car  signals,  399. 

Failure  to  give  train  signals,  398. 

Less  care  required  before  attempting  to  cross  in  front  of  street 
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Speed  prohibited  by  ordinance — ^trains,  396. 
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Street  cars — general  rule,  391. 
Trains — not  negligence  per  se,  382. 
Trains — will  prevent  recovery,  374. 
Unusual  speed  of  street  car,  396. 
Unusual  speed  of  train,  395. 

LICENSEES. 

Persons  Accompanying  or  Meeting  Passengers,   Duties  and  Lia- 
bilities of  Carrier  with  Respect  to. 

Carrier  not  required  to  ascertain  purpose  for  boarding  train,  677. 

Contributory  negligence — illustrations,   682. 

Degree  of  care,  673. 

Licensees,  669. 

May  enter  car,  677. 

Not  entitled  to  degree  of  care  due  passengers,  668. 

Not  required  to  hold  train  unless  chargeable  with  notice  of  per- 
son's intention  to  alight,  678. 

Not  trespassers,  668. 

Notice  as  to  starting  of  train,  duty  to  give,  679. 
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681. 
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ACCIDENTS  ON  TRACK. 

See  CROSSINGS;  LICENSEES;  MASTER  AND  SERVANT; 
STREET  RAILWAYS. 

Contributory  Negligence. 

Right  of  traveler  on  highway  close  to  or  on  railway  track  to  rely 
on  the  signals  to  be  given  by  trains  at  public  crossings.  Nor- 
ris  V.  Atlantic  C.  L  K.  Co.  (N.  Car.),  321. 

Signals. 

Failure  to  sound  engine  whistle  where  it  would  have  been  use- 
less, and  the  accident  could  have  been  avoided  only  by  stop- 
ping train.     Young  v.  St.  Louis,  etc.,  Ry.  Co.   (Mo.),  197. 

Negligence  to  run  engine  and  tender  backwards  at  night  at  high 
speed  through  a  thickly  settled  community  where  a  large  num- 
ber of  persons  are  accustomed  to  use  the  track  as  a  walkway, 
without  giving  signals  at  public  crossings.  Norris  v.  Atlantic 
Coast  L.  R.  Co.  (N.  Car.),  321. 

ADVERSE  POSSESSION. 

Evidence  did  not  show  continuous  actual  possession  under  bona 
fide  claim  of  ownership  for  a  period  sufficient  to  constitute  title 
by  adverse  possession.  Montgomery  &  E.  R.  Co.  v.  Rutland 
(Ala.),  285. 

How  right  by  prescription  to  use  part  of  railroad's  right  cf  way 
must  be  shown.     Blume  v.  Southern  Ry.  Co.   (S.  Car.),  603. 

Neither  private  individuals  nor  the  public  can  acquire  by  prescrip- 
tion any  right  to  the  use  of  the  right  cf  way  of  a  railroad  which 
will  impair  its  usefulness  for  railroad  purposes.  Hlume  v.  South- 
ern Ry.  Co.  (S.  Car.),  603. 

Railroad  cannot  alien  or  lose  by  prescription  any  right  in  its  right 
of  way  compatible  with  its  public  purpose  or  which  is  necessary 
in  discharging  its  public  duties.  Blume  v.  Southern  Ry.  Co.  (S. 
Car.),  603. 

Use  of  strip  of  land  belonging  to  a  railroad  company,  which  ex- 
tends in  front  of  a  gin  house,  for  rolling  the  cotton  on  it  after 
it  was  ginned  and  preparatory  to  being  hauled  a  short  distance 
to  the  railroad,  is  entirely  consistent  with  the  theory  of  permis- 
sive use  by  the  railroad  company.  Montgomery  &  E.  R.  Co.  v* 
Rutland  (Ala.),  285. 

ANIMALS. 

See  FRTGTITKXIXG  TEAMS. 

ASSAULTS. 

See  CARRIERS  OF  PASSENGERS;  MAvSTER  AND  SERV- 
ANT. 

ATTACHMENT. 

Foreign  cars  brought  into  a  state  in  the  course  of  interstate  com- 
merce.    Davis  V.  Cleveland,  etc.,  R.  Co.  (U.  S.),  92. 

BAGGAGE 

Contributory  Negligence. 

Evidence   did   not    show   conclusively   contributory   negligence   in 
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placing  trunk  at  accustomed  checking  place,  from  which  it  was 
stolen,  and  leaving  it  there  for  the  night.  Cone  v.  Southern 
Ry.  Co.  (S.  Car.),  179. 

Damages. 

In  action  for  loss  of  baggage,  damages  resulting  from  deprecia- 
tion of  a  suit  of  clothing,  by  the  loss  of  or  damage  to  one  ar- 
ticle of  the  suit,  is  not  special  damages  when  the  whole  suit 
was  in  the  carrier's  possession.  Cone  v.  Southern  Ry.  Co.  (S. 
Car.),  179. 

In  view  of  the  evidence,  a  charge  that  plaintiff  could  not  recover 
damages  for  the  part  of  the  baggage  returned  to  him,  which 
was  badly  damaged,  the  action  being  for  toss  of  the  baggage, 
and  not  for  injury  thereto  by  deterioration,  was  properly  re- 
fused.    Cone  V.  Southern  Ry.  Co.  (S.  Car.),  179. 

Delivery  to  Carrier. 

It  could  not  be  said  as  a  matter  of  law  that  the  trunk  was  de- 
posited at  the  baggage  room  an  unreasonable  time  before  de- 
parture of  train.     Cone  v.  Southern  Ry.  Co.  (S.  Car.),  179. 

Liability  of  carrier  for  baggage  may  arise  before  purchase  of 
ticket  or  demand  for  check  to  one  intending  to  become  a  pas- 
senger.    Cone  V.  Southern  Ry.  Co.  (S.  Car.),  179. 

Question  for  jury  whether  baggage  was  delivered  to  defendant  as 
a  common  carrier.     Cone  v.  Southern  Ry.  Co.  (S.  Car.),  179. 

Reasonable  time  before  departure  of  train  for  delivery  of  bag- 
gage to  carrier  is  generally  question  for  jury.  Cone  v.  South- 
ern Ry.  Co.  (S.  Car.),  179. 

That  defendant  received  plaintiff's  trunk  as  baggage  so  far  as  to 
check  it  for  the  party  stealing  it  was  some  evidence  of  delivery 
to  defendant  as  carrier.  •  Cone  v.  Southern  Ry.  Co.  (S.  Car), 
179. 

There  may  be  an  implied  or  constructive  delivery  to  and  accept- 
ance by  carrier.    Cone  v.  Southern  Ry.  Co.  (S.  Car.),  179. 

BILLS  OF  LADING. 

See  INTERSTATE  COMMERCE. 
Bill  of  lading  raises  presumption  that  goods  were  delivered  to  car- 
rier for  shipment  in  good  order.    Sumrell  v.  Atlantic  C.  L.  R-  Co. 
(N.  Car.),  758. 

Transfer. 

Delivery  of  unindorsed  bill  of  lading  constitute  delivery  of  the 
freight,  when  does.  Florence,  etc.,  R.  Co.  v.  Jensen  (Colo.), 
771. 

CARRIERS. 

See  BAGGAGE:  BILLS  OF  LADING;  CONNECTING  CAR- 
RIERS; INTERSTATE  COMMERCE;  RAILROAD  COM- 
MISSIONS; SPURS  AND  SIDE  TRACKS. 

CARRIERS  OF  LIVE  STOCK. 

Accompanying  Stock. 

Conditions  of  contract  for  the  regulation  of  conduct  of  shipper 
accompanying  his  stock  were  waived  by  the  conductor,  so  that 
shipper  was  not  a  mere  licen-see,  and  carrier  was  liable  for  his 
injury  by  being  struck  by  water  crane  while  climbing  ladder  of 
freight  car.     Leslie  v.  Atchison,  etc.,  Ry.  Co.  (Kan.),  794>. 

Rules  for  regulation  of  conduct  of  persons  given  free  transporta- 
tion to  accompany  stock,  reasonableness  of.  Leslie  v.  Atchi- 
son, etc.,  Ry.  Co.  (Kan.),  794. 
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Contributory  Negligence. 

Duty  of  shipper  using  free  transportation  in  order  to  accompany 
his  stock  to  ascertain  whether  he  has  time  to  examine  his 
stock  and  return  to  his  place  in  caboose  before  the  train  pro- 
ceeds on  its  journey.  Lesljje  v.  Atchison,  etc.,  Ry.  Co.  (Kan.)» 
794. 

Limiting  Liability. 

Fixing  value  of  shipment,  effect  of  shipper  having,  or  not  having, 
notice  or  knowledge  of  certain  rule  of  tariff  rates  of  the  carrier 
on  validity  of  stipulation.  Atlantic  C.  L.  R.  Co.  v.  Coachman 
(Fla.),  775. 

Fixing  value  of  shipment,  validity  of  contract.  Atlantic  C.  L.  R. 
Co.  V.  Coachman  (Fla.),  775. 

Necessity  of  showing  in  complaint  that  stipulation  requiring  no- 
tice of  claim  for  loss  or  damage  to  be  given  before  the  stock 
is  removed  or  mingled  with  other  stock  Was  complied  with  or 
to  allege  facts  showing  that  it  would  work  hardship  in  the  par- 
ticular case,  so  as  to  excuse  nonperformance.  Atchison,  etc., 
Ry.  Co.  V.  Coffin  (Ariz.),  428. 

Validity  of  stipulation  in  contract  for  shipment  of  live  stock  re- 
quiring notice  to  be  given  to  carrier  of  any  claim  for  loss  or 
damage  before  the  stock  is  removed  or  mingled  with  other 
stock.     Atchison,  etc.,  Ry.  Co.  v.  Coffin  (Ariz.),  428. 

CARRIERS  OF  PASSENGERS. 

See  CARRIERvS  OF  LIVE  STOCK;  LICENSEES;  MASTER 
AND  SERVANT;  STATIONS  AND  DEPOTS;  TICKETS 
AND  FARES. 

Accompanying  Passengers. 

Care  due  one  who  goes  upon  train  to  assist  passenger  to  board  it. 

Chesapeake  &  O.  Ry.  Co.  v.  Paris'  Adm'r  (Va.),  661. 
Right  of  trainmen  to  presume  that  all  persons  boarding  a  train 

at  a  station  are  passengers.     Wickert  v.  Wisconsin  Cent.  Ry. 

Co.  (Wis.),  172. 
Trainmen,   when    not    chargeable    with    knowledge    that    plaintiff 

only  boarded  train  to  accompany  friends,  were   not   negligent 

in  starting  train  before  he  had  alighted.     Wickert  v.  Wisconsin 

Cent.  Ry.  Co.  (Wi^.),  172. 

Assaults. 

Assault  on  its  passenger  by  special  police  officer  appointed  at  its 
instance,  liability  of  railroad  on*  account  of.  Layne  v.  Chesa- 
peake &  O.  Ry.  Co.  (W.  Va.),  537. 

Carrier  of  passengers  is  under  an  absolute  contractual  duty  to 
protect  them  from  wHUful  and  unlawful  injury  at  the  hands  of 
its  servants.    Layne  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  537. 

Carrier's  liability  for  willful  injury  inflicted  upon  passenger  by 
an  employee.    Teel  v.  Coal  &  Coke  Ry.  Co.  (W.  Va.),  475. 

In  action  for  assault  upon  passenger  by  carrier's  employee,  an 
instruction  telling  the  jury  they  should  find  for  defendant  if 
they  believed  the  employee  exerted  no  more  force  than  he 
deemed  necessary  under  the  circumstances,  was  properly  re- 
fused.   Teel  V.  Coal  &  Coke  Ry.  Co.  (W.  Va.),  475. 

Use  of  excessive  force  by  railroad  employees  in  repelling  an  at- 
tack upon  them  by  passenger,  liabilitv  of  carrier  on  account  of. 
Layne  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  537. 

Burden  of  Proof. 

Application   of  rule   that  passenger  makes  out   prima  facie   case 
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when  he  shows  that  he  was  injured  by  a  collision,  and  was 
himself  free  from  negligence.  Gardner  v.  Metropolitan  St.  Ry. 
Co.  (Mo.),  448. 

In  action  by  street  car  passenger,  where  it  was  alleged  that 
plaintiff  was  injured  on  a  south  bound  car  on  the  west  side  of 
a  viaduct,  he  could  not  recover  upon  proof  that  he  was  injured 
on  a  north  bound  car  on  the  east  side  of  the  viaduct.  Gardner 
V.  Metropolitan  St.  Ry.  Co,  (Mo.),  448. 

Plaintiff's  burden  of  proving  negligence,  in  action  for  injuries  to 
passenger  on  street  car.    Ciine  v.  Pittsburg  Rys.  Co.  (Pa.),  443. 

Contributory  Negligence. 

Alighting  from  moving  street  car,  and  not  following  its  motion. 
Barnes  v.  Dallas  Consol.  Elec.  St.  Ry.  Co.  (Tex.),  723. 

Blind  passenger  exercised  due  care,  question  for  jury  whether. 
Denver,  etc.,  R.  Co.  v.  Derry  (Colo.),  141. 

Blind  passenger's  right  to  conclude  that  pullman  porter  would 
watch  him  and  guide  his  movements  while  he  was  attempting 
to  enter  sleeping  car.  Denver,  etc.,  R.  Co.  v.  Derry  (Colo.), 
141. 

Care  to  be  observed  by  blind  person  when  traveling  alone  on 
train.     Denver,  etc.,  Co.  v.  Derry  (Colo.),  141. 

Charge  that  passenger  in  riding  on  platform  of  electric  car  with- 
out supporting  herself  with  either  hand,  is  guilty  of  contribu- 
tnrv  negligence  is  properly  refused.  Birmingham  R.,  etc.,  Co.  r. 
Girod    (Ala.),   727. 

Charge  was  erroneous  because  it  required  passenger  to  show 
that  person  of  ordinary  prudence  would  have  acted  as  she  did 
in  alighting  from  moving  street  car.  Barnes  v.  Dallas  Consol. 
Elec.  St.  Ry.  Co.  (Tex.),  723. 

Duty  of  persons  carried  on  freight  trains  on  which  their  live 
stock  is  in  transit  to  look  and  listen  for  trains  while  passing 
between  caboose  and  depot  is  greater  than  if  they  had  taken 
passage  on  passenger  train.  Coon  z:  Atchison,  etc.,  Ry.  Co. 
(Kan.),  138. 

Failure  to  warm  car  and  failure  of  passencrer  to  protect  himself 
from  the  cold.     Southern  Rv.   CJo.  r.  TTarrin^ton    (Ala.).  148. 

In  action  against  carrier  for  injuries  sustained  while  plaintiff  was 
on  his  way  to  take  a  car  about  150  feet  from  the  lisrhtcd  plat- 
form intended  for  passengers,  the  evidence  showed  that  he  was 
not  in  exercise  of  due  care.  Boden  r.  Boston  Kiev.  Ry.  Co- 
(Mass.),  740. 

In  attempting  to  alight  from  moving  train,  after  assisting  his 
daughter  to  board  it,  as  affected  by  facts  that  it  was  prema- 
turely started,  and  the  brakeman,  in  attempting  to  prevent  him 
from  alighting,  may  have  contributed  to  his  injury.  Chesa- 
peake &  O.  Ry.  Co.  V.  Pans'  Adm'r.  (Va.),  661. 

In  weariniT  insufficient  clothing  in  insuflficrently  heated  car  must 
be  pleaded.     Southern  Ry.  Co.  t'.  Harrington  (Ala.).  148. 

Of  passenger  frightened  by  explosion  beneath  floor  of  electric 
car.     Steverman  v.  Boston  Elev.  Ry.  Co.  (Mass.),  736. 

Of  passenger  while  passing  between  caboose  of  freight  train  to 
station  was  question  for  jury.  Coon  v.  Atchison,  etc.,  Ry.  Co. 
(Kan.).  138. 

Passenger  encumbered  with  small  bundles  stepping  from  slowly 
moving  electric  car  in  the  dark.  Birmingham  R.,  etc.,  Co.  i\ 
Girod   (Ala.),  727. 

Postal  clerk  remaining  in  insufficiently  heated  car.  Southern  Ry. 
Co.  V.  Harrington   (Ala.),  148. 
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Protruding  portion  of  arm  through  car  window.  Gardner  v. 
Metropolitan  St.  Ry.  Co.  (Mo.),  448. 

Riding  on  platform  of  electric  car  in  violation  of  rule,  plea  was 
insufficient  as  failing  to  show  notice  of  the  rule  and  causal  con- 
nection between  its  violation  and  the  injury,  where  it  alleged 
that  passenger  was.  Birmingham  R.,  etc.,  Co.  v.  Girod  (Ala.), 
727. 

Right  of  passenger  to  rely  upon  directions  or  advice  of  trainmen. 
Owens  V.  Atlantic  Coast  Line  R.  Co.  (N.  Car.),  483. 

Right  of  postal  clerks,  mail  agents,  and  express  messengers,  as 
passengers,  to  rely  upon  the  contract  between  the  railroad  and 
the  government.     Southern  Ry.  Co.  v.  Harrington  (Ala.),  148. 

Right  of  postal  clerks,  mail  agent,  and  express  messengers,  as 
passengers,  to  rely  upon  the  railroad  to  exercise  care.  South- 
ern Ry.  Co.  V.  Harrington  (Ala.),  148. 

Damages. 

In  action  for  carrying  woman  past  her  destination,  $1,000  was  not 
excessive  verdict,  where  she  was  c©mpelled  to  walk  some  dis- 
tance, suffered  pains,  etc.,  which  finally  resulted  in  miscarriage. 
Louisville  &  X.  R.  Co.  v.  Roney  (Ky.),  133. 

Mental  suffering  of  passenger  caused  by  train  auditor  cursing 
and  abusing  and  threatening  to  eject  him  for  boarding  train 
without  a  ticket  on  account  of  reaching  it  too  late  to  purchase 
one,  where  the  auditor  finally  accepted  cash  fare.  Pierce  v.  St. 
Louis,  etc.,  Ry.  Co.  (Ark.),  480. 

Question  for  jury  whether  conduct  of  conductor  in  refusing  to 
stop  train  at  certain  station,  after  having  been  told  by  pas- 
senger tbat  his  child  was  to  be  buried  near  there  that  afternoon, 
warranted  the  recovery  of  punitive  damages.  Owens  v.  At- 
lantic Coast  Line  R.  Co.   (N.   Car.),  483. 

$500  was  excessive- verdict  for  ejection  resulting  from  conductor's 
mistake  in  retaining  return  part  of  round-trip  ticket,  though 
passenger  was  forced,  because  of  it,  to  walk  eleven  miles. 
Louisville  &  N.  R.  Co.  v.  Fish  (Ky.),  170. 

Degree  of  Care. 

Carrier's  duty  to  exercise  high  degree  of  care  towards  passenger 

continues  until  he  alights  from  street  car,  and  has  reasonable 

opportunity   to   reach    place    of   safety.     Louisville   Ry.   Co.   v. 

Mitchell  (Ky.),  710. 
Blind  man  without  attendant  accepted  as  passenger  is  entitled  to 

at  least  reasonable  care.     Denver,  etc.,  R.  Co.  v.  Derry  (Colo.), 

141. 
Management  of  cars.    Steverman  v.  Boston  Elev.  Ry.  Co.  (Mass.), 

736. 
Required   of   street   railway  in    providing   cross-wire^   to   support 

trolley  wires,  and  other  necessary  parts  of  equipmcrt  used   in 

furnishing  motive  power  for  its  cars.     Gardner  z\  Metropolitan 

St.  Ry.  Co.  (Mo.),  448. 
Required  of  street  railway  for  safety  of  its  passengers.    Gardner 

V.   Metropolitan  St.   Ry.   Co.    (Mo.),  448. 

Delay. 

Duty  to  run  cars  on  schedule  time.    Taber  v.  Seaboard  A.  L.  Ry. 

(S.  Car.),  466. 
Where  there  is   evidence  that  a  passenger  was  delayed  8  or   10 

hours,  and  because  thereof  incurred  an  extra  expense  of  $2.50, 

the    question   of   negligence   should   be   submitted   to   the   jury. 

Taber  v.  Seaboard  A.  L.  Ry.  (S.  Car.),  466. 
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Discharging  Passengers. 

Another  passenger,  without  authority,  gave  signal  for  starting  of 
street  car  and  thereby  caused  alighting  passenger  to  be  thrown, 
liability  of  carrier  where.  Gary  v.  Los  Angeles  Ry.  Co.  (Cal.), 
470. 

Dutj'  of  conductor  to  see  that  all  passengers  have  alighted  before 
giving  starting  signal  as  affected  by  his  duty  to  collect  fares, 
instruction  as  to.    Gary  v.  Los  Angeles  Ry,  Co.  (Cal.),  470. 

Duty  to  Transport. 

Helpless  oi*  blind  persons.  Denver,  etc.,  R.  Co.  z\  Derry  (Colo), 
141. 

Ejection. 

Certain  count  did  not  state  a  cause  of  action  for  ejectment  from 
train  at  an  improper  place.  Bragg's  Adm'x  v.  Norfolk  &  W. 
Ry.  Go.  (Va.),  438. 

Certain  count  stated  cause  of  action  for  ejectment  from  train  at 
improper  place.  Bragg's  Adm'x  v.  Norfolk  &  \V.  Ry.  Co. 
(Va.),  438. 

Conductor  is  not  requifed,  under  certain  statute  to  permit  pas- 
senger using  profane  language,  etc.,  to  continue  on  the  train 
upon  the  promise  of  another  passenger  to  see  that  he  will 
hurt  nobody.  Louisv-ille  &  N.  R.  Co.  v.  Setser*s  Adm'r  (Ky.), 
717. 

Conductor  should  use  ordinary  care  for  safety  of  ejected  pas- 
senger, and  should  not  put  him  oflF  in  a  cut  where  he  will  not 
be  safe  from  passing  trains.  Louisville  &  N.  R.  Co.  v.  Setsers 
Adm'r  (Ky.),  717. 

Duty  of  conductor,  under  Ky.  St.  806,  to  eject  passenger  for 
using  profane  language,  etc.,  before  he  reaches  next  station. 
Louisville  &  N.  R.  Co.  v,  Setser's  Adm'r  (Ky.),  717. 

Ejection  of  passenger  claiming  right  to  ride  on  expired  ticket, 
verdict  should  have  been  directed  for  defendant  in  action  for. 
St.  Louis,  etc.,  R.  Co.  v.  Johnson  (Okl),  165. 

Ejection  resulting  from  conductor's  mistake  in  retaining  return 
part  of  round-trip  ticket,  right  to  recover  damages  for.  Louis- 
ville &  N.  R.  Co.  V.  Fish  (Ky.),  170. 

Evidence  did  not  show  that  intoxicated  passenger  was  in  helpless 
condition  when  put  off  train.  Louisville  &  N.  R.  Co.  r.  Setser's 
Adm'r  (Ky.),  717. 

Proximate  cause  where  intoxicated  passenger  was  ejected  beyond 
his  destination  and  was  found  next  day  in  unconscious  condi- 
tion and  died  on  same  day.  Bragg's  Adm'x  v.  Norfolk  &  W. 
Ry.  Go.  (Va.),  438. 

Ric:ht  to  eject  intoxicated  passenger  at  point  beyond  his  destina- 
tion.    Bragg's  Adm'r  v.  Norfolk  &  W.  Ry.  Co.  (Va.),  438. 

Violation  of  rules,  right  to  eject  passengers  for.  St.  Louis,  etc., 
R.  Co.  V.  Johnson  (Okl.),  165. 

Evidence. 

Admissibility  of  evidence  to  show  that  the  conductor  of  the  train 
did  not  knowingly  permit  plaintiff  to  ride  on  a  pass  not  issued 
to  her.     Broyles  v.  Central  of  Georgia  Ry.  Co.  (Ala.),  155. 

Admissibility  of  testimony  of  conductor  of  the  train  that  the 
mother  of  plaintiff  stated  that  she  was  giving  the  pass  (issued 
to  another)  for  plaintiff  as  well  as  her  self,  in  tones  loud  enoiign 
for  plaintiff  to  hear.  Broyles  v.  Central  of  Georgia  Ry.  Co. 
(Ala.),  155.  ,^  ^     . 

If  the  date  of  an  accident  was  in  doubt,  a  motorman  could  be  al- 
lowed to  refresh  his  memory  from  a  written  report  made  by 
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him  to  the  company  without  admitting  it  in  evidence.  Gardner 
V.  Metropolitan  St.  Ry.  Co.  (Mo.),  448. 

In  action  for  carrying  passenger  past  her  destination,  evidence 
of  a  miscarriage  resulting  from  her  difficulties  in  reaching  home 
was  not  objectionable  because  notice  of  her  condition  was  not 
brought  home  to  defendant.  Louisville  &  N.  R.  Co.  v.  Roney 
(Ky.),  133. 

In  action  for  carrying  passenger  past  her  destination,  reversible 
error  cannot  be  predicated  on  permitting  her  to  testify  that  the 
conductor's  manner  was  rude  and  insulting,  where  no  instruc- 
tion authorized  punitive  damages  or  any  damages  on  account 
of  his  manner.     Louisville  &  N.  R.  Co.  v.  Roney  (Ky.),  133. 

Insufficiently  heating  car,  admissibility  of  evidence  to  show  neg- 
ligence in.     Southern  Ry.  (To.  v.  Harrington   (Ala.),  148. 

Negligence  of  carrier  established  by  circumstantial  evidence 
where  death  of  carrier  was  unwitnessed.  Tucker  v.  Pittsburg, 
etc.,  Ry.  Co.  (Pa.),  131. 

On  the  issue  of  the  right  to  ride  on  a  pass,  a  witness  may  not 
testify  whether  she  thought  she  had  a  right  to  ride  on  the  pass. 
Broyles  v.  Central  of  Georgia  Ry.  Co.  (Ala.),  155. 

Report  of  motorman  giving  his  version  of  accident  in  which  pas- 
senger was  injured.  Gardner  v.  Metropolitan  St.  Ry.  Co.  (Mo.), 
448. 

That  one  track  at  place  of  accident  was  higher  than  the  other, 
in  action  for  injuries  to  street  car  passenger  struck  by  cross- 
beam near  track  on  a  curve.  Gardner  v.  Metropolitan  St.  Ry. 
Co.  (Mo.),  448. 

Where  the  issue  was  whether  one  injured  while  riding  on  a  train 
was  a  trespasser,  because  riding  on  a  pass  issqed  to  another, 
the  conductor  of  the  train  may  testify  whether  he  was  under 
duty  to  compel  passengers  to  identify  themselves  as  the  per- 
sons named  in  the  passes.  Broyles  v.  Central  of  Georgia  Ry. 
Co.   (Ala.),  155. 

Witness  may  not  testify,  on  the  issue  whether  she  knew  that  she 
was  riding  on  a  pass  furnished  by  her  mother,  that  she  would 
have  gone  if  her  mother  had  not  said  anything  about  the  pass. 
Broyles  v.  Central  of  Georgia  Ry.  Co.  (Ala.),  155. 

Failure  to  Carry  to  Destination. 

•  Where  a  street  car  passenger  left  the  car  because  it  was  not  go- 
ing, as  usual,  to  the  end  of  the  line,  and  was  compelled  to  walk 
some  distance,  his  remedy,  if  any,  was  for  breach  of  contract, 
and  he  could  not  recover  in  the  absence  of  evidence  of  dam- 
age.    Gustafson  v.  Cedar  Rapids  &  M.  C.  Ry.  Co.  (Iowa),  481. 

Fraud. 

Fraudulenty  or  innocently  riding  -on   pass   issued   to  others  will 
prevent   recovery  against  the   railroad    for    injuries     sustained 
while  being  transported,  though  done  in  ignorance  of  existence 
of  such  pass.     Broyles  v.  Central  of  Georgia  Ry.   Co.   (Ala.), 
155. 
Injury  to  passenger  avoidable  notwithstanding  contributory  negli- 
gence, liability  of  carrier  where.     Louisville  Ry.  Co.  v.   Mitchell 
(Ky.),  710. 

Jars  and  Jolts. 

Freight  trains,  risks  assumed  in  taking  passage    on.      Usury     v. 

Watkins  (N.  Car.),  136. 
Injured  passenger's  testimony  justified  finding  that  her  car  was 

stopped  to  let  oflF  passengers,  and  not  to    avoid    a     collision. 

Black  V.  Boston  Elev.  Ry.  Co.  (Mass.),  706. 
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Starting  train  with  a  jolt  so  that  passenger  was  thrown  down» 
carrier  was  not  liable  if  engineer  was  not  negligent  in.  Usury 
V.  Watkins  (N.  Car.),  136. 

That  plaintiff  testified  that  the  street  car  on  which  she  was  riding 
when  injured  was  stopped  more  suddenly  than  any  on  which 
she  had  ever  ridden  before,  and  that  she  had  ridden  on  electric 
cars  for  a  long  time,  show^ed  that  the  stop  was  not  one  of  the 
kinrf  incident  to  travel  on  an  elecW"ic  car.  Black  v.  Boston 
Elev.  Ry.  Co.  (Mass.),  706. 

Limiting  Liability. 

Right  of  carrier  of  passengers  to  limit  its  liability.  Miley  v. 
Northern  Pac.  Ry.  Co.  (Mont.),  176. 
Motorman's  duty  to  keep  lookout  when  about  to  pass  a  car  dis- 
charging passengers,  and  have  his  car  under  such  control  that  he 
may  stop  it  at  a  moments  warning.  Louisville  Ry.  Co.  v.  Mitchell 
(Ky.),  710. 

Negligence. 

Blind  passenger,  question  for  jury  whether  there  was  negligence 
with  respect  to.     Denver,  etc.,  R.  Co.  v.  Derry  (Colo.),  141. 

Pleading  and  proof.     Cary  v.  Los  Angeles  Ry.  Co.  (Cal.),  470. 

Violation  of  certain  statute  enacted  to  prevent  overcrowding  of 
street  cars  will  not  authorize  recovery  for  injury  to  passenger, 
while  alighting,  from  being  thrown  by  starting  of  the  car,  on 
the  unauthorized  signal  of  another  passenger,  such  violation 
not  being  shown  to  have  had  any  direct  and  casual  connection 
with  the  injury.     Cary  v.  Los  Angeles  Ry.  Co.  (Cal.),  470. 

Negligence  and  Contributory  Negligence. 
Were   questions   for  jury  where  death   of  passenger  was   unwit- 
nessed.   Tucker  v.  Pittsburg,  etc.,  Ry.  Co.  (Pa.),  131. 

.  Obstruction  Near  Track. 

Passenger  was  struck  by  cross-beam  on  pole  carrying  wires  to 
support  trolley  wire,  liability  of  carrier  where.  Gardner  v. 
Metropolitan  St.  Ry.  Co.  (Mo.),  448. 

Pleading. 

Count  alleged  only  simple  negligence,  where  the  gross  and  reck- 
less negligence  it  charged  consisted  merely  in  allowing  rotten, 
unsound  and  insecure  cross-ties  to  remain  under  the  rails  of 
the  railroad  in  question.  Broyles  v.  Central  of  Georgia  Ry.  Co. 
(Ala.),  155. 

Count,  in  complaint  against  carrier  for  injuries,  which  charges 
simple  negligence  and  fails  to  show  that  plaintiff  was  right- 
fully in  the  car,  is  insufficient.  Broyles  v.  Central  of  Georgia 
Ry.  Co.  (Ala.),  155. 

Presumption  of  Negligence. 

Collision  between  side  of  street  car  and  a  wagon.  Blew  z\  Phila- 
delphia R.  T.  Co.  (Pa.),  447. 

Failure  of  carrier  to  make  its  schedule  time.  Taber  v.  Seaboard 
A.   L.   Ry.    (S.   Car.),  466. 

Passenger  in  crowded  summer  car  thrown  by  sudden  movement 
of  car  beyond  guard  rail  and  his  head  is  struck  by  car  on  other 
track,  but  there  is  no  injury  to  the  car  in  which  he  is  riding. 
Cline  V,  Pittsburg  Rys.  Co.  (Pa.),  443. 

That  an  explosion  in  controller  box  of  street  car,  which,  up  to 
the  time  of  the  explosion,  was  running  smoothly,  is  not,  under 
the  doctrine  of  res  ipsa  loquitur,  a  showing  of  gross  negligence. 
Martin  v.  Boston  &  N.  St.  R.  Co.  (Mass.),  703. 
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Proximate  Cause. 

Evidence  justified  finding  that  a  miscarriage  was  the  proximate 

result  of  a  trip  plaintiff  had  to  take  to  reach  home  after  having 

been  carried  past  her  destination.     Louisville  &  N.   R.   Co.  v. 

Roney  (Ky.),  133. 
Where  explosion  in  heating  apparatus  of  electric  car  set  fire  to 

passenger's  dress  and  she  was  injured  in  attempt  to  escape  the 

danger.     Steverman  v.  Boston  Elev.  Ry.  Co.  (Mass.),  736. 

^^  • 

Release. 

Burden  upon  injured  passenger  to  avoid  release  of  claim  against 
carrier  for  personal  injuries  signed  by  him.  Spritzer  v.  Penn- 
sylvania R.  Co.  (Pa.),  432. 

If  passenger's  testimony  alone  tends  to  overcome  a  release  of  his 
claim  against  carrier  for  personal  injuries,  no  matter  how  con- 
tracted, it  requires  submission  of  question  of  its  validity  to  the 
jury.     Spritzer  v.  Pennsylvania  R.  Co.  (Pa.),  432. 

Validity  of  release  executed  by  railroad  passenger  shortly  after 
an  injury.     Spritzer  v.   Pennsylvania   R.   Co.   (Pa.),  432. 

Rules  and  Regulations. 

Right  of  carrier,  under  certain  statute,  to  make  rules  and  require 
passengers  to  conform  to  them.  St.  Louis,  etc.,  R.  Co.  v.  John- 
son (Okl.),  165. 

Separation  of  Colored  Passengers. 

Under  certain  statute,  no  penalty'  is  incurred  if  a  passenger  is 
directed  by  a  train  hand  or  conductor  into  car  reserved  for 
members  of  the  other  race.  Merritt  v,  Atlantic  C.  L.  R.  R.  (N, 
Car.),  708. 

Sleeping  Cars. 

Employees  of  sleeping  car  company,  liability  of  railroad  for  neg- 
ligence of.    Denver,  etc.,  R.  Co.  v.  Derry  (Colo.),  141. 

Liability  of  railroad  for  acts  of  sleeping  car  porter.  Taber  v.  Sea- 
board A.  L.  Ry.  (S.  Car.),  466. 

Porter  erf  sleeping  car  in  question  was  an  employee  of  the  rail- 
road, as  to  the  injured  passenger  of  the  railroad  company;  and 
it  was  liable  for  the  injury,  though  the  sleeping  car  was  not  at- 
tached to  any  train.  Denver,  etc.,  R.  Co.  v.  Derry  (Colo.),  141. 
Warm  mail  cars   for  safety  and  comfort  of  postal  clerks,  duty^of 

railroad  to.     Southern   Ry.   Co.  v.   Harrington    (Ala.),   148. 

Who  Are  Passengers. 

Alighting  at  station,  other  than  passenger's  destination,  for  ex- 
ercise, curiosity,  or  to  engage  in  altercation  with  employee  of 
carrier.     Layne  v.  Chesapeake  &  O.  Ry.  Co.  (W.  Va.),  537. 

Decedent,  while  riding  on  pass,  and  remaining  on  train  after  he 
reached  his  destination,  in  an  intoxicated  and  irresponsible  con- 
dition, was  entitled  to  be  treated  as  a  passenger.  Bragg's 
Adm'x  r.   Norfolk  &  W.  Ry.  Co.   (Va.),  438. 

Express  messengers.  Southern  Ry.  Co.  v.  Harrington  (Ala.), 
148. 

Intending  passenger  while  in  waiting  room.  Metcalf  v.  Yazoo  & 
M.  V.   R.   Co.    (Miss.),  743. 

Mail  agents.     Southern  Ry.  Co.  v.  Harrington   (Ala.),  148. 

Person  intending  to  take  passage  on  train  at  depot  15  minutes 
before  its  arrival  to  deposit  his  satchel  in  waiting  room.  Met- 
calf zf.  Yazoo  &  M.  V.  R.  Co.  (Miss.),  743. 

Plaintiff  was  at  all  times  a  passenger,  since  there  is  a  continuing 
duty  on  the  carrier  to  provide  a  passenger  §afe  passage  from 
train  to  depot,  and  from  depot  to  sleeping  car.  Denver,  etc., 
R.  Co.  V.  Derry  (Colo.),  141, 
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Postal  clerks.     Southern  Rv.  Co.  v.  Harrington  (Ala.),  148. 

Presumption  that  person  who  boards  train  intends  to  pay  his  fare. 
Broyles  v.  Central  of  Georgia  Ry.  Co.  (Ala.),  155. 

Presumption  that  ticket  issued  by  the  railroad  to  another,  and 
by  him  given  to  the  injured  passenger,  was  issued  for  a  valid 
consideration,  and  therefore  conferred  upon  the  passenger  all 
the  right  of  one.    Denver,  etc.,  R.  Co.  v.  Derry  (Colo.),  141. 

Where  a  passenger,  in  taking  a  train,  instead  of  using  the  station 
platform,  chooses  a  course  with  which  he  is  not  familiar,  and 
which  he  knows  was  not  intended  for  his  use,  Jie  becomes  a 
trespasser,  or  at  most  a  mere  licensee.  Boden  %\  Boston  Elev. 
Ry.  Co.  (Mass.),  740. 

CHILDREN. 

See  LICENSEES. 

Attracting  Children. 

There  was  no  implied  invitation  or  licensee  by  defendant  to 
childreii  to  enter  through  gate  in  its  right  of  way  fence,  and  it 
owed  a  child  injured  by  electricity  no  dut^''  to  cover  the  rail 
carrying  the  power;  nor  did  the  fact  show  willful  injury.  Rie- 
del  V.  West  Jersey  &  S.  R.  Co.  (C.  C.  A.),  312. 

COMMON  CARRIERS. 

See   COXSTITUTIONAL   LAW. 

Act  of  God 

Burden  is  on  carrier  to  show  that  it  was  prevented  from  safe 
delivery  of  freight  by  the  act  of  God,  and  not  from  delay  or 
negligeruce  in  transportation,  where  there  was  an  intervening 
human  agency  which  contributed  to  a  loss  of  freight.  Pitts- 
burg, etc.,  Ry.  Co.  v.  Mitchell  (Ind.),  760. 

Burden  of  Proof. 

In  action  for  loss  by  fire  of  goods  in  transportation,  loss  to  be  at 
shipper's  risk,  the  burden  is  on  the  shipper  to  show  that  the 
fire  was  caused  by  the  negligence  of  the  carrier.  Santa  Fe, 
etc.,  Ry.  Co.  v.  Grant  Bros.  Const.  Co.  (Ariz.), •420. 

Cars. 

Duty  to  furnish  cars  at  shipper's  warehouse  according  to  custom, 
sufficiency  of  tender  of  goods  for  shipment  to  create.     Richey 
&  Gilbert  Co.  v.  Northern  Pac.  Ry.  Co.  (Minn.),  121. 
Duty  to  furnish  where  usual  course  of  business  has  been  for  car- 
rier   to    furnish   cars    at    a    warehouse    maintained    by    shipper. 
Richey  &  Gilbert  Co.  v.  Northern  Pac.  Ry.  Co.  (Minn.),  121. 
Remedy  of  shipper  where   failure   to  furnish.    Richey   &  Gilbert 
Co.  V.  Northern  Pac.  Ry.  Co.  (Minn.),  121. 
Consignee  for  value,  or  as  one  who  had  incurred  liability  as  con- 
signee, authorizing  him  to  sue  for  any  'shortage,  certain  person 
was   properly  considered  as.     Thomas   r.   Atlantic   C.   L.   R-  ^o. 
(S.  Car.),  128. 

Custom  and  Usage. 

Obligation  of  carrier  to  conform  to  usage.  State  v.  Atlantic  Coast 
Line  R.  Co.  (Fla.),  108. 

Damages. 

Coal  company  could  not  recover  for  profits  that  would  have  ac- 
crued under  a  subsequent  contract  made  by  it  to  deliver  coal 
on  a  certain  day  to  a  buyer,  if  the  railroad  had  no  knowledge, 
when  it  agreed  to  deliver  the  cars  it  failed  to  furnish,  that  the 
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coal  company  contemplated  such  a  contract.     Clyde  Coal  Co. 
V.  Pittsburg,  etc.,  R.  Co.  (Pa.),  750. 
Failure  to  furnish  cars,  measure  of  damages   where.     Richey  & 
Gilbert  Co.  v.  Northern  Pac.  Ry.  Co.  (Minn.),  121. 

De|^ee  of  Care. 

Carrier  is  not,  generally,  an  insurer  against  damages  to  freight 
from  changes  in  temperature.  White  v.  Minneapolis,  etc.,  Ry. 
Co.   (Minn.),  747. 

If  after  acceptance  of  freight  its  transportation  is  delayed,  the 
carrier  must  use  reasonable  care  to  protect  it  from  changes  of 
temperature.     White  v.  Minneapolis,  etc.,  Ry.  Co.  (Minn.),  747. 

Rules  making  carrier  an  insurer  not  applicable,  when.  Kansas 
City,  etc.,  Ry.  Co.  v.  Cox  (Okl.),  104. 

« 

Dekay. 

Burden  is  on  carrier  to  show  that  injury  to  the  freight  due  to 
heat  or  freezing  was  not  due  to  its  negligence  or  delay,  where 
the  delay  was  wholly  unaccounted  for.  Pittsburg,  etc.,  Ry. 
Co.  V.  Mitchell  (Ind.),  760. 

Delivery  by  Carrier. 

Burden  of  proof  to  show  true  ownership  of  goods,  and  that  person 
to  whom  they  were  delivered  had  authority  to  receive  them, 
where  carrier  delivers  goods  to  person  not  named  in  bill  of  lad- 
ing as  consignee  it  has  the.  Florence,  etc.,  R.  Co.  i\  Jensen 
(Colo.),  771. 

Notice  to  carrier  that  car  placed  in  position  by  it  for  loading  is 
ready  for  shipment,  necessity  of  shipper  giving.  Kansas  City 
etc.,  Ry.  Co.  v.  Cox  (Okl.),  104. 

Relatively  to  property  for  carriage,  railroad  companies  owe  no 
duty  of  diligence  under  the  law,  except  where  the  property  has 
been  delivered  at  stations  or  places  designated  by  the  company 
for  its  delivery.  Ashley  v.  Central  of  Georgia  Ry.  Co.  (Ga. 
App.),  419. 

To  whom  delivery  may  be  made.  Florence,  etc.,  R.  Co.  v.  Jensen 
(Colo.),  771. 

Under  a  contract  providing  that  a  carrier  would  deliver  the  out- 
fit of  a  railroad  contractor  to  point  of  shipment  from  any  point 
on  the  carrier's  line,  the  word  "point"  would  be  construed  to 
mean  a  station  or  point  where  the  carrier  was  doing  its  regular 
business. as  a  common  carrier.  Santa  Fe,  etc.,  Ry.  Co.  v.  Grant 
Bros.  Const.  Co.  (Ariz.),  420. 

Discrimination. 

Granting  milling  privilege  in  transit.  State  v.  Atlantic  Coast  Line 
R.  Co.  (Fla.),  108. 

Duty  to  Transport. 

It  being  the  duty  of  a  carrier  of  interstate  commerce  to  file  and 
publish  its  schedule  rates,  its  failure  to  do  so  is  no  defense 
to  an  action  for  the  penalty  for  refusing  to  receive  for  trans- 
portation an  interstate  shipment.  Burhngton  Lumber  Co.  v. 
Southern  Ry.  Co.  (N.  Car.),  413. 

The  carrier  was  liable  under  N.  Car.  Revisal  1905.  §  2631,  impos- 
ing a  penalty  on  carriers  for  refusal  to  receive  freight  for  ship- 
ment. Burlington  Lumber  Co.  v.  Southern  Ry.  Co.  (N.  Car.), 
413. 

Limiting  Liability. 

Burden  on  carrier  to  show  there  was  a  contract  exempting  it 
from  ordinary  liability  of  common  carriers.  Atlantic  C.  L.  R- 
Co.  z\   Coachman   (Fla.),  775. 
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Exemption  of  carrier  from  liability  will  not  be  presumed,  Atlantic 

C.  L.  R.  Co.  V.  Coachman  (Fla.),  775. 
Interstate  commerce  act,  how   far  right  to  limit  liability  is  not 

affected  by  the.     Pittsburg,  etc.,  Ry.  Co.  v.  Mitchell  (Ind.),  760. 
Requisites    of   valid    contract   limitation,   under    Burn's   Ann.   St. 

1908,  f  3919.     Pittsburg,  etc.,  Ry.  Co.  v.  Mitchell  (Ind.),  760. 
Right  of  common  carrier  to  limit  its  liability  by  agreement.  Santa 

Fe,  etc.,  Ry.  Co.  v.  Grant  Bros.  Const.  Co.  (Ariz.),  420. 
Under  certain  contract,  railroad  could  not  be  held  liable,  except 

for  gross  negligence  or  willful  misconduct  for  loss  by  fire  of 

freight  delivered  to  it  on  its  right  of  way.     Ashley  v.  Central 

of  Georgia  Ry.  Co.  (Ga.  App.),  419. 

Negligence. 

In  action  for  destruction  of  goods  by  fire,  whether  the  carrier 
was  negligent  in  leaving  the  shipment  at  an  out  of  the  way 
station,  where  there  was  neither  station  agent,  nor  water,  and 
no  one  to  look  after  the  safety  of  the  cars  containing  it,  was 
quesfion  for  jury.  Santa  Fe,  etc.,  Ry.  Co.  v.  Grant  Bros.  Const. 
Co.  (Ariz.),  420. 

Parties. 

Shipper  is  entitled  to  sue  for  the  penalty  prescribed  by  N.  Car. 
Revisal  1905,  §  2631,  for  refusal  of  earner  to  accept  a  shipment 
of  freight.  Burlington  Lumber  Co.  v.  Southern  Ry.  Co.  (X. 
Car,),  413. 

Rates. 

Rates  for  allowing  milling  of  lumber  in  transit,  validity  of  rule 
of  Railroad  Commissioners  fixing.  State  v.  Atlantic  Coast  Line 
R.  Co.  (Fla.),  108. 

Regulation. 

Right  of  public  to  control  carrier.     State  v.  Atlantic  Coast  Line 
R.  Co.  (Fla.),  108. 
Stopping  lumber  in  transit  for  treatment,  compensation  of  carrier 

for.     State  v.  Atlantic  Coast  Line  R.  Co.  (Fla.),  108. 
Stopping  lumber  in  transit  for  treatment,  nature  of  right  of.   State 

V,  Atlantic  Coast  Line  R.  Co.  (Fla.),  108. 

Who  Are. 

Carrier  was  a  common  carrier  as  to  a  contractor's  outfit,  etc.,  and 
n(it  a  private  carrier.  Santa  Fc,  etc.,  Ry.  Co.  v.  Grant  B^(K^. 
Const.  Co.  (Ariz.),  420. 

Common  carrier  may  become  a  "private  carrier,"  when,  as  a  mat- 
ter of  accommodation  or  special  engagement,  it  undertakes  to 
carry  something  which  it  is  not  its  business  to  carry.  Santa 
Fe.  etc.,  Ry.  Co.  v.  Grant  Bros.  Const.  Co.  (Ariz.),  420. 

Defendant,  although  operating  a  meagerly  equipped  railway,  as- 
sumed the  duties  of  a  common  carrier  of  freight  and  passen- 
gers.     White  V.    Minneapolis,   etc..    Ry.   Co.    ( Minn.),    747. 

Tests  to  be  used  in  determining  whether  a  carrier  is  a  common 
carrier.  Santa  Fc,  etc.,  Ry.  Co.  v.  Grant  Bros.  Const.  Co- 
(Ariz.),  420. 

Under  a  certain  contract,  carrier  could  not  escape  liability  for 
loss  of  contractor's  outfit  on  the  theory  that  it  was  a  private 
carrier,  in  that  the  outfit  had  been  picked  up  at  a  place  which 
was  beyond  any  station  of  the  carrier,  where,  5ifter  the  goods 
arrived  at  a  station,  they  were  billed  through  to  point  of  des- 
tination, as  any  other  goods,  though  at  the  contract  rate.  Santa 
Fe,  etc.,  Ry.  Co.  v.  Grant  Bros.  Const.  Co.   (Ariz.),  420. 
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CONCURRING  NEGLIGENCE. 

See  NEGLIGENCE. 

CONNECTING  CARRIERS.  , 

See  INTERSTATE  COMMERCE. 

Initial  carrier's  liability  to  deliver  continues  throughout  whole 
transit,  and  connecting  carriers  are  its  agents  in  carrying  out 
contract,  when.     Pittsburg,  etc.,  Ry.  Co.  v.  Mitchell  (Ind.),  760. 

Interstate  commerce  act  fixing  the  respective  responsibility  of  con- 
necting carriers,  constitutionality  of.  Pittsburg,  etc.,  Ry.  Co.  v. 
Mitchell  (Ind.),  760. 

Limiting  Liability. 

Bill  of  lading  of  initial  carrier  limiting  its  liability  to  loss  occur- 
ring while  the  property  is  in  its  possession  is  siqiply  declara- 
tory of  the  common  law.  Pittsburg,  etc.,  Ry.  Co.  v.  Mitchell 
(Ind.),  760. 

Recovery  of  statutory  penalty  for  failure  to  adjust  or  pay  for  loss 
or  damage  as  affected  by  limiting  liability  to  own  line.  Mc- 
Meekin  v.  Southern  Ry.  Co.  (S.  Car.),  129. 

Stipulation  that  no  carrier  shall  be  liable  for  less  or  damage  not 
occurring  on  its  own  portion  of  the  route,  validity  of.  Mc- 
Meekin  v.  Southern  Ry.  Co.  (S.  Car.),  129. 

Presumptions. 

Presumption  that  connecting  carrier  has  received  entire  ship- 
ment.    McMeekin  v.  Southern  Ry.  Co.  (S.  Car.),  129. 

CONSTITUTIONAL  LAW. 

See  EMINENT  DOMAIN;  EMPLOYERS'  LIABILITY 
ACTS;  SPURS  AND  SIDE  TRACKS. 

Constitutionality  of  certain  penal  statute  of  Florida  enacted  for  the 
regulation  of  railroads  and  other  common  carriers.  Atlantic  C. 
L.  R.  Co.  V.  Coachman  (Fla.),  775. 

Mo.  Rev.  St.  1899,  §  2864,  prescribing  a  limited  pecuniary  penalty 
recoverable  for  the  death  of  a  porsMi  rosnlti:*j?  from  the  negli- 
gence of  any  person  engaged  in  runninsr  a  locomotive,  etc.,  is  not 
a  delegation  to  the  jury  of  the  legislative  power  of  fixing  penal- 
ties.    Young  V.  St.  Louis,  etc.,  Ry.  Co.  (Mo.),  197. 

Penalt3'  of  50  per  cent  per  annum  interest  on  principal  sum  of 
claim  for  freight  or  express  lt)st  or  damaged  by  common  carrier, 
for  failure  to  pay  claim  within  certain  time,  validity  of  certain 
statute  allowing.     Atlantic  C.  L.  K.  Co.  v.  Coachman  (Fla.),  775. 

Provisions  of  ch.  5618,  Fla.  Acts  1907,  are  not  confined  to  railroads 
alone,  but  include  all  common  carriers,  thus  making  a  classifica- 
tion in  accordance  with  the  requirements  of  the  constitution  as 
to  due  process  of  law.  Atlantic  C.  L.  R.  Co.  v.  Coachman  (Fla.), 
775. 

CONTRIBUTORY  NEGLIGENCE. 

See    ACCIDKXTvS.   ON     TRACK;     BAGGAGE;     CARRIERS; 

CROSSINGS;    DEATH    BY    WRONGFUL   ACT;    MASTER 

AND    SERVANT;    NEGLIGENCE;    STREET    RAILWAYS; 

TICKETS  AND  FARES. 

Attempt  of  comrade  or  bystander  to  s.ive  one  suddenly  subjected  to 

peril   through  another's  negligence.     Norris  v.   Atlantic   Coast   L. 

R.  Co.  (N.  Car.),  321. 

Burden  of  Proof. 

Contributory  negligence  must  be  alleged  and  proved  in  certain 
way.     Farris  v.  Southern  Ry.  Co.  (N.  Car.),  523. 
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CONTRIBUTORY  NEGLIGENCE^-Continued. 
Pleading. 

Answer    pleading    contributory   negligence    in    general    terms    is 
good  after  verdict.    Gardner  v.  Metropolitan  St.  Ry.  Co.  (Mo.)» 
448. 
Question  for  jury,  when.     Denver  City  Tramway  Co.  v.  Wright, 

(Colo.),    360. 

CORPORATIONS. 

See  RAILROADS. 

CROSSINGS. 

See  ACCIDENTS  ON  TRACK;  FRIGHTENING  TEAMS; 
IMPUTED  NEGLIGENCE;  STREET  RAILWAYS;  TRES- 
PASSERS. 

Contributory  Negligence. 

Attempting  to  drive  across  street  car  tracks  with  knowledge  that 
car  is  approaching.  Fallon  v,  Boston  Elev.  Ry.  Co.  (Mass.),, 
372. 

Of  crossing  watchman  of  one  company  in  failing  to  do  his  ditty 
in  watching  for  trains,  when  struck  by  engine  of  another  com* 
pany  lawfully  using  the  track  of  his  employer,  prevented  re* 
covery  against  the  other  company,  although  its  engine  was 
running  in  violation  of  speed  ordinance,  Thompson  v.  South- 
ern Ry.  Co.  (Ga.),  348. 

Question  for  jury  where  traveler's  view  of  tracks  was  obstructed, 
Talley  v.  Chester  Traction  Co.  (Pa.),  339. 

Train  could  havp  been  readily  seen  by  decep«'*d  before  he  went 
upon  track,  railroad  was  not  liable  where.  Hamilton  v.  Central 
R.  Co.  (Pa.),  263. 

Farm  Crossings. 

Arrangement  in  question   with  landowner  was  not  a  compliance 
with  railroad  charter  to  furnish  proper  farm  crossings.    Louis- 
ville &  N.  R.  Co.  V.  Troutman  (Ky.),  242. 
Railroad's  charter  duty  to  furnish  farm  crossings  was  a  continu- 
ing one,  which  was  enforceable  by  the  landlord  whenever  the 
necessity  therefor  arose.     Louisville  &  N.  R.  Co.  v.  Troutman 
(Ky.),  242. 
Injuries   sustained    by  bcjing  struck   by   suddenly  backed  train   ob- 
structing crossing,  while  passing  around  the  end  of  it,  declaration 
was  not  ill  because  of  failure  to  aver  that  defendant's  agents  ac- 
tually saw  plaintiff  in  time  to  prevent  the  accident,  in  action  for. 
Johnson  v.  Atlantic  Coast  Line  R.  Co.  (Fla.),  263. 

Intersections. 

Certain  proposed  grade  crossing  was  reasonably  "necessary,"  and 
would  not  "unnecessarily  impede  travel,"  or  "transportation" 
on  plaintiff's  road,  within  Iowa  Code,  §  2020,  permitting  a  rail- 
road to  cross  another  railroad  under  such  conditions.  Dubuque, 
etc.,  R.  Co.  V.  Ft.  Dodge,  etc.,  R.  Co.  (Iowa),  292. 

Last  Clear  Chance. 

Doctrine   of   last   clear  chance   was   not  applicable.     Clark  v.  St. 
Louis,  etc.,  R.  Co.  (Okl.),  247. 
Right  of  street  and  interurban  railroad  to  cross  at  grade  the  tracks 

of  steam  railroad.     Pittsburg,  etc.,  Ry.  Co.  v.  Muncie  &  Portland 

Traction  Co.  (Ind.),  59. 

Signals. 

Duty  of  railroad  to  exercise  care  about  warning  travelers  at  cross- 
ings cannot  be  evaded  by  delegating  its  performance  to  others. 
Jones  V.  Pennsylvania  R.  Co.   (N.  J.),  244. 
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CROSSINGS^Continued. 

Stop,  Look,  and  Listen. 

Negligence  per  se  for  highway  traveler  to  fail  to  stop,  look,  and 
listen  for  trains.    Clark  v.  St.  Louis,  etc.,  R.  Co.  (Okl.),  247. 

Person  about  to  cross  railroad  tracks  is  not  necessarily  negligent 
as  matter  of  law  in  failing  to  continue  to  look  and  listen  at  all 
times  for  approaching  trains,  where  he  was  misled  by  the  rail- 
road company,  or  his  attention  was  rightfully  directed  to  some- 
thing else  as  well.     Karris  v.  Southern  Ry.  Co.  (N.  Car.),  523. 

Presumption  that  highway  traveler  did  not  look  for  train  by 
which  he  was  struck.     Hamilton  v.  Central  R.  Co.  (Pa.),  265. 

Question  for  jury  whether  driver  should  stop,  look,  and  listen 
before  crossing  tracks  of  street  railway.  Talley  v.  Chester 
Traction  Co.  (Pa.),  339. 

Street  car  tracks.  McCormick  v.  Ottumwa  Ry.  &  L.  Co. 
(Iowa),  350.  t 

Traveler  was  not  necessarily  negligent  because  he  did  not  look 
at  the  most  advantageous  point,  and  where,  if  he  had  taken 
heed,  he  probably  would  have  seen  an  oncoming  train,  and 
avoided  injury.  Wallenburg  v.  Missouri  Pac.  Ry.  Co.  (Neb.)> 
340. 

DAMAGES. 

STee  CARRIERS;  DKATH  BY  WRONGFUL  ACT;  PER- 
SONAL INJURIES;  STREET  RAILWAYS. 

DEATH  BY  WRONGFUL  ACT. 

Contributory  Negligence. 

Of  deceased  will  not  bar  recovery  for  his  death  unless  it  con- 
tributed proximately  to  his  death.  Birmingham,  etc.,  Co.  v, 
Moscley    (Ala.),  4. 

Damages. 

Admissibility  of  evidence  that  intestate  had  persons  who  would 
have  been  distributees,  had  he  left  an  estate,  dependant  on  him 
for  support,  and  the  amount  he  contributed  to  their  suppc)rt. 
Birmingham,    etc.,    Co.    v.    Moseley    (Ala.),    4. 

What  may  be  considered  in  assessing  penalty  under  Mo.  Rev.  St. 
1899,  §  2864.     Young  v.  St.  Louis,  etc.,   Ry.  Co.   ^Mo.),  197. 

Parties. 

Under  certain  statute,  mother  of  deceased  was  neces.^ary  party 
plaintiff  to  action  for  his  death,  even  though  she  may  not  in- 
dividually have  sustained  any  pecuniary  loss  through  his  death. 
Missouri,  etc.,  Ry.  Co.  v.  Foreman  (C.  C.  A.),  *91. 

EMINENT  DOMAIN. 

See  STREET  RAILWAYS. 

Certain  section  of  statute  in  question  grants  in  express  terms  to  in- 
terurban  railroads  all  the  powers  possessed  by  steam  railroad 
companies  to  condemn  property.     State  v.  Williams  (Mo.),  50. 

Condemn  lands  for  railroad  purposes,  prerequisites  of  right  to.  State 
V.  Williams  (Mo.),  50. 

Damages. 

Presumption  that  damages  occasioned  by  the  taking  and  appro- 
priation of  property  are  capable  of  ascertainment  and  compen- 
sation in  a  court  of  law.  Hyde  v.  Minnesota,  etc.,  Ry.  Co.  (S. 
Dak.),  299. 

The  constitutional  requirement  that  damages  must  be  first  ascer- 
tained  and  just  compensation   made   before   property  is   taken 

36  R  R  R— 52 
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for  public  use  has  no  application  to  the  use  by  a  private  owner 
of  his   own  property.     Hyde   v.   Minnesota,   etc.,    Ry.    Co.   (SL 
Dak.),  299. 
Under  Minn.  Const.  Art.  6,  §  13.  only  a  single  action  or  assess- 
ment and   payment  of  damages   is    contemplated.       Hyde     v, 
Minnesota,  etc.,  Ry.  Co.  (S.  Dak.),  299. 
Individual  as  well  as  a  corporation  may  operate  a  railroad,  though 
he  can  have  no  power  to  acquire  land  by  eminent  domain  for  rail- 
road  purposes.     People  v.  Erie  R.  Co.  (N.  Y.),  587. 

Injunction. 

Certain  sections  of  Minn.  Civ.  Code  do  not  authorize  enjoining 
a  railroad  company  from  the  operation  of  a  road  on  its  own 
premises  until   payment  of  damages  to  other  property  in  the 
neigjiborhood.      Hyde   v,   Minnesota,    etc.,    Ry.    Co.    (S.   Dak.), 
299. 
Court  of  equity,  in  proper  case,  will  enjoin  a  threatened  trespass 
or  injury,  consisting  of  the  taking  of  private  property  for  public 
use   without  just  compensation.  Hyde  v.   Minnesota,  etc.,  Ry. 
Co.  (S.  Dak.),  299. 
Where    public    officers   are   threatening  to   make   an    illegal   and 
permanent    appropriation    of   private   property   to    public   uses. 
Hyde  r.  Minnesota,  etc.,  Ry.  Co.  (S.  Dak.),  299. 
Will  not  lie  to  restrain  a  railroad  from  making  improvements  on 
its  own  property  without  first  proceeding,  by  condemnation  ac- 
tion, to  assess  and  pay  consequential  damages,  when  such  dam- 
ages are  already  accrued  and  a  proper  remedy  exists  in  an  ac- 
tion at  law.     Hyde  v.  Minnesota,  etc.,  Ry.  Co.  (S.  Dak.),  299. 
It  does  not  concern   owners  of  city  property  sought  to    be     con- 
demned for  railroad  purposes  that  the  company  cannot  use  the 
streets    without    being    duly    authorized.       State     v.     Williams 
(Mo.),  50. 
Power  of  railroad  company  to  construct  and  operate  its  road  cannot 
be  questioned  in  condemnation  proceedings.  State    v.     Williams 
(Mo.),  50. 

Public  Use. 

If  a  use  is  public,  its  extent  is  immaterial  upon  the  exercise  of 

the  right  of  eminent  domain.    Dubuque,  etc.,  Co.  v.  Ft.  Dodge, 

etc.,  R.  Co.  (Iowa),  292. 
Spur  track  to  be  used  mainly  to  carry  freight  for  manufacturing 

company.     Dubuque,  etc.,  R.  Co.  v.  Ft.  Dodge,    etc.,    R.     Co. 

(Iowa),  292. 

EMPLOYERS'  LIABILITY  ACTS. 

See  FELLOW  SERVANTS;  INTERSTATE  COMMERCE. 

Application  of  Statutes. 

Ala.  Code,  1896,  §  1749,  subd.  5,  applies  to  electric  street  railways. 
Birmingham,  etc.,  Co.  v.  Moseley  (Ala.),  4. 

Blacksmith  engaged  in  construction  of  railroad  bridge,  and  in- 
jured by  act  of  fellow  servant  in  letting  coil  of  rope  fall  while 
they  are  both  in  camp,  is  not  injured  in  the  "operation  of  a 
railroad,"  with  the  meaning  of  N.  Car.  Revisal  1905,  §  2646. 
O'Neal  V.  South  &  W.  R.  Co.  (N.  Car.),  586. 

•Certain  company  was  a  railroad,  though  its  chief  purpose  was  to 
exploit  certain  timber  land  and  market  the  timber  thereon  and 
therefore  subject  to  certain  fellow-servant  act.  Wright  v. 
Caney  River  Ry.  Co.  (N.  Car.),  29. 

Mont.  Rev.  Codes,  §  5251,  making  a  railroad  liable  for  injuries  to 
any  employee  caused  by  the  negligence  of  any  other  employee. 
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etc.,  has  no  application  to  a  case  of  a  violation  by  a  railroad  of 
a  primary  duty  not  within  the  scope  of  the  employment  of  an 
employee.    Moyse  v.  Northern  Pac.  Ry.  Co.  (Mont.),  686. 

Railroad  employee,  injured  while  serving  as  member  of  bridge 
gang  from  the  falling  of  bridge  piles,  has  no  cauSe  of  action 
under  Burns'  Ann.  St.  1908,  §  8017.  Cleveland,  etc.,  Ry.  v, 
Poland  (Ind.),  213. 

To  bring  a  case  within  certain  railway  fellow  servant  act,  it  must 
appear  that  the  servant  was  injured  while  performing  a  service 
necessary  to  and  connected  with  the  operation  of  the  railway 
as  a  common  carrier.  O'Neal  v.  South  &  W.  R.  Co.  (N.  Car.), 
586. 

Where  section  gang,  while  engaged  in  repairing  track,  are  lifting 
their  push  car  from  the  track  upon  the  approach  of  a  train,  and 
one  of  them  negligently  drops  his  corner  of  the  car,  injuring 
another  member  of  the  gang,  such  negligence  is  connected  with 
the  "operation"  of  the  railroad.  Cahill  v.  Illinois  Cent.  R.  Co. 
(Iowa),  618. 

Compliance  with  Statutes. 

Locomotive   used   in    interstate    commerce    need    not   have   auto- 
matic couplers  at  both  ends,  to  comply  with  Safety  Appliance 
Act  March  2,  1893,  c.  196,  §  2,  27  Stat.  531,  where  one  end  only 
is  coupled  to  other  cars.     Wabash  R.  Co.  v.  United  States  (C. 
C.  A.),  605, 
Requirement  of  Safety  Appliance  Act  March  2,  1893,  c.  196,  §  2,  27 
Stat,  531,  is  absolute.     Wabash  R.  Co.  v.  United  States  (C.  C. 
A.).  505. 
Constitutionality  of  S.  Dak.  Laws  1907,  c.  219,  which' excepts  from 
the  general   law  of  the  state  all  common  carriers   and  all  their 
employees,  subjects  the  former  to  and  grants  to  the  latter  causes 
of  action  for  injuries  to  the  employees  caused  by  the  negligence 
of  their  fellow  servants,  and  for  those  to  which  their  own  negli- 
gence contributes,  etc.     Chicago,  etc.,  Ry.  Co.  v.  Westby  (C.  C. 
A.),  270. 
Constitutionality  of  statute  imposing  liability  upon  railroads  for  in- 
juries to  employees,  who  are  free  from  fault,  through  the  negli- 
gence of  coemployees.     Florida  E.  C.  Ry.  Co.  v.  Lassiter  (Fla.), 
577. 
Hours   of  labor   of  certain   railroad   employees,  validity  of    N.    Y. 
Consol.  Laws,  c.  31,  §  e,  limiting.    People  v.  Erie  R.  Co.  (N.  Y.), 
587. 
Mont.  Rev.  Code.  §  5251,  abolishes  the  fellow  servant  rule  without 
defining  the  relation  of  master  and  servant.  Moyse  v.  Northern 
Pac.  Ry.  Co.  (Mont.),  686. 
S.  Dak.  Laws  1907,  §  219,  may  not  be  limited  by  construction  to  a 
constitutional  class.    Chicago,  etc.,  Ry.  Co.  v.  Westby  (C.  C.  A.), 
270. 

EVIDENCE. 

'See  CARRIERS  OF  PASSENGERS. 
In  action  against  railroad  for  death  of  a  switchman  of  another  com- 
pany, by  backing  train  through  the  yards  in  the  night  time  with- 
out light  or  warning,  evidence  is  admissible  to  show  the  distance 
between  defendant's  train  and  a  person  operating  the  switch, 
though  there  is  no  claim  that  the  switch  was  too  close  to  the 
track.    Jacksoaz/.  Detroit  &  M.  Ry.  Co.  (Mich.),  486. 

Opinion  Evidence. 

Jury  are  not  bound  to  believe  that  train  could  be  stopped  within 
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a  given  space  merely  because  a  witness  so  testified.     Young  t'. 
St.  Louis,  etc.,  Ry.  Co.  (Mo.),  197, 
Opinion  evidence  as  to  whether  a  rail  at  a  curve  was  an  inch  higher 
than  the  other.     Gardner  v.  Metropolitan  St.  Ry.  Co.  (Mo.),  448. 
Witnesseji,    while    not   knowing    the    engine    or   cars    of   train,   but 
having  run  other  trains,,  are  competent  to  testify  as  to  the  dis- 
tance within  which  such  a  train  could  be  stopped.     Chesapeake  & 
O.  Ry.  Co.  z'.  Lang's  Adm'x  (Ky.),  630. 

EXPRESS  MESSENGERS. 

See  CARRIERS  OF  PASSENGERvS. 

FEDERAL  COURTS. 

Question  of  liability  of  employer  for  injury  to  employee  is  one  of 
general  law,  as  to  which  the  federal  courts  are  not  bound  by  de- 
cisions of  state  courts.  Illinois  Cent.  R.  Co.  v.  Hart  (C.  C.  A.), 
220. 

FEDERAL  JURISDICTION. 

Removal  of  Cause. 

Suit  in  which  plaintiff  has  joined  foreii?n  railwav  corporation  and 
certain  of  its  resident  employees  whose  negligence  caused  the 
injury  complained  of,  did  not  present  a  separable  controversy 
between  n^Tintiff  and  the  corporate  defendant.  Southern  Rv. 
Co    7'.   Miller  (U.  S.),  189. 

FELLOW  SERVANTS. 

See  EMPLOYERS'  LIABILITY  .'VCTS;  MASTER  AND 
SERVANT. 

Comprehensive  statement  of  the  fellow  servant  rule  recognized  by 
federal  courts.    Illinois  Cent.  R.  Co.  z\  Hart   (C.  C.  A.),  220. 

Different  Department  Limitation, 

Different  department  limitation.  Bennett  z\  Chicago  City  Rv. 
Co.    (111.),    42. 

Is  not  favored  by  federal  courts.  Illinois  Cent.  R.  Co.  v.  Hart 
(C.  C.  A.),  220. 

Settled  rule  in   federal  courts  that  an  employer  is  not  liable  for 
an  injury  to  an  employee  occasioned  by  the  negligence  of  an- 
other employee   engaged   in    same    general     undertaking,     etc. 
Illinois  Cent.  R.  Co.  v.  Hart   (C.  C.  A.),  220. 
Master   is   not   liable   for   negrligence   of   fellow  servant   in   common 

employment.      Massy  7'.    Milwaukee    Elec.    Ry.    &  L.   Co.    (Wis.), 

650. 
Test  of  applicability  of  the  fellow  servant  doctrine  is  not  whether 

the  injury  was  received  by  the  servant  during  working  hours,  or 

when  he  was  at  work  after  working  hours,  but  whether  he   was 

doing  something  which  it  was  his  duty  or  he  had  a  right  to  do 

under  his  contract  of  employment.   Moyse  t*.   Northern   Pac.   Ry. 

Co.  (Mont.),  686. 

Vice  Principals. 

Employee  to  whom  is  delegated  the  duty  to  disconnect  and  make 
safe  electric  wires  on  which  others  must  work.  Massy  r.  Mil- 
waukee  Elec.   Ry.   &  L.   Co.    (Wis.),   656. 

Foreman  of  bridge  ganq:  ordering  members  of  the  gang  to  un- 
fasten pilings  which  had  been  nearly  sawed  off  by  a  co-em- 
ployee, where  by  the  latter  was  injured  by  a  falling  pile,  is  not 
a  vice  principal  at  common  law,  since  there  was  no  neglect  of 
the  master  of  anv  duty  intrusted  to  the  foreman.  Cleveland, 
etc.,  Ry.  Co.  7'.  Koland  (Ind.),  212. 
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Question  for  jury  whether  person  temporarily  in  charge  of  de- 
fendant's business  was  one  whose  principal  duty  was  that  of 
superintendence,  within  Massachusetts  employers'  liability 
statute.    Wellington  v.  Pelletier  (C.  C.  A.),  514. 

Rank  given  a  servant  is  not  controlling  on  whether  he  is  a  vice 
principal  under  the  common  law.  Cleveland,  etc.,  Ry.  v.  Poland 
(Ind.),  212. 

Who  arc.     Cleveland,  etc.,  Ry.  v.  Poland  (Ind.),  212. 

Who  Arc. 

Conductor  on  cable  car  operated  on  a  street  and  motorman  on  an 
electric  car  operated  by  same  company  on  a  street  crossing  the 
first  at  right  angles.     Bennett  v.  Chicago  City  Ry.  Co,  (111.),  42. 

Defendant   railroad  was   not  chargeable  with  notice   of  the  dan- 
gerous  condition   of  the   engine   in   (juestion,   which  caused   its 
brakeman's  injury,  where  the  negligence  with  respect  to  which, 
was   that   of   the   engineer  or  conductor,   who   were   his   fellow, 
servants.     Delaware,  etc.,  R.  Co.  v.  Royce  (C.  C.  A.),  217. 

Forcmnn  and  his  switching  crew.  Berglund  :•.  Illinois  Cent.  R. 
Co.   (Minn.),  26. 

**Learner  fireman"  and  other  trainmen.  Smith  v.  Western  &  A. 
R.  Co.  (Ga.),  230. 

Men  employed  by  railroad  to  load  cars,  where  each  man  is  paid 
according  to  the  w^ork  done,  and  each  works  separately  and  in- 
dependently of  the  others  in  different  places,  and  have  control 
over  the  work,  are  not  fellow  servants.  Missouri,  etc.,  Ry.  Co. 
V.  Romans  (Tex.),  22. 

Motorman  of  one  street  car  and  conductor  of  another.  Birming- 
ham, etc.,  Co.  V.  Moseley  (Ala.),  4. 

One  having  general  control  and  supervision  of  railroad  repair 
work  was  a  vice  principal  with  respect  to  laborers  employed  to 
do  the  work.     Jachetta  v.  San  Pedro,  etc.,  R.  Co.   (Utah),  13. 

Question  of  law  and  fact.  Bennett  v.  Chicago  City  Ry.  Co. 
(III.),  42. 

Signalman,  injured  by  block  of  ice  kicked  off  moving  train  by 
baggageman,  was  fellow  servant  of  latter.  Illinois  Cent.  R.  Co, 
V.  Hart  (C.  C.  A.),  220. 

Switchman  employed  in  yard  of  ore  railroad  company  is  not  a 
fellow  servant  of  the  train  crew  of  another  road  operating  its 
trains  through  the  same  yard.  Jackson  v.  Detroit  &  M.  Ry. 
Co.  (Mich.),  486. 

Trainmen  and  other  employees  riding  to  work  on  the  train.  Jach- 
etta V.  San  Pedro,  etc.,  R.  Co.  (Utah),  13. 

FIRES  SET  BY  LOCOMOTIVES. 

See  COMMON  CARRIERS;  JUDICIAL  NOTICE;  MASTER 
AND  SERVANT. 

Destruction  of  freight,  delivered  to  carrier  on  its  right  of  way 
under  special  contract,  seems  to  have  been  a  casualty  necessa- 
rily incident  to  its  location  in  close  proximity  to  passing  engines. 
Ashley  f.  Central  of  Georgia  Ry.  Co.  (Ga.  App.),  419. 

Evidence. 

Circumstantial  evidence  of  origin  of  fire.     St.  Louis,  etc.,  R.  Co. 

V.  Shannon   (Okl.),  74. 
Of  petting  of  other  fires  by  other  locomotives.     St.  Louis,  etc., 

R.    Co.   V.    Shannon    (Okl.),    74. 

Proximate  Cause. 

Sufficiency  of  evidence  to  go  to  jury  on  question  whether  negli- 
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gence  of  the  section  crew  in  setting  out  the  fire  or  the  sudden 
springing  up  of  the  wind  was  the  proximate  cause  of  the  in- 
jury.    Alabama  &  V.  Ry.  Co.  z\  Baldwin  (Miss.),  653. 

FOREIGN  CARS. 

See  ATTACHMENT. 

FRAUD. 

See  CARRIERS  OF  PASSENGERS. 

FRIGHTENING  TEAMS. 

Damages. 

Evidence  showed  intentional  violation  of  ordinance  in  permit- 
ting engines  to  stand  on  crossing,  authorizing  punitive  dam- 
ages for  injuries  resulting  from  frightening  horse.  Lindler 
V.   Southern   Ry.   Co.   (S.   Car.),  334. 

Liability  of  railroad,  on  account  of  obstructing  crossing  with  train 
or  cars  contrary  to  an  ordinance,  for  injuries  sustained  by  one 
while  attempting  to  drive  around  the  obstruction.  Lindler  v. 
Southern  Ry.  Co.  (S.  Car.),  334. 

Question  whether  locomotives  were  at  such  a  place  as  to  render 
the  crossing  dangerous  by  frightening  horses,  and  the  question 
whether  the  negligence  and  manner  of  their  operation  proxi- 
mately caused  the  injury  in  question,  were  for  jury.  Lindler  tf. 
Southern   Ry.   Co.   (S.   Car.),  334. 

Unnecessarily  or  wantonly  blowing  whistle  or  allowing  steam  to 
escape,  in  violation  of  statute,  liability  on  account  of.  Lindler 
V.  Southern  Ry.  Co.  (S.  Car.),  334. 

GARNISHMENT. 

Sums  due  to  a  foreign  railway  carrier  from  other  carriers  as  the 
former's  share  of  freight  on  interstate  shipments.  Davis  v.  Cleve- 
land, etc.,  R.  Co.  (U.  S.)»  92. 

GROSS  NEGLIGENCE. 

See  NEGLIGENCE. 

HOURS  OF  LABOR. 

See  EMPLOYERS'  LIABILITY  ACTS. 

IMPUTED  NEGLIGENCE. 

In  action  for  personal  injuries  in  a  collision  between  street  car 
and  ice  wagon,  upon  which  plaintiff  was  employed,  negligence 
of  driver  could  not  be  imputed  to  plaintiff,  in  absence  of  a  cer- 
tain showing.     Cathey  v.  Seattle^ Electric  Co.  (Wash.),  403. 

Negligence  of  driver  of  fire  engine  constituted  no  bar  to  right 
of  city  to  recover  agrainst  railroad  for  injury  caused  by  a  loco- 
motive running  into  the  engine  at  a  crossing.  Mayor,  etc.  v. 
Erie  R.  Co.  (N.  J.),  261. 

INDEPENDENT  CONTRACTORS. 

See  NUISANCES. 
Emplover's   liability   for   torts   of  independent   contractor.     Louis- 
ville'&  X.  R.  Co.  V.  Hughes  (Ga.),  1. 

Who  Arc. 

Contract  in  question  made  the  parties  who  contracted  to  do  the 
work  specified  for  the  railroad  company  independent  contract- 
ors.    Louisville  &  N.  R.  Co.  v.  Hughes  (Ga.),  1. 
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INSOLVENCY. 

See  RECEIVERS. 

INTERSTATE  COMMERCE. 

See  ATTACHMENT;  GARNISHMENT;  RAILROAD  COM- 
MISSIONS. 

Burden  of  Proof. 

In  action  against  carrier  for  the  penalty  for  failure   to  receive 
and  transport  an   interstate  shipment,  plaintiff  does  not  have 
to  show  that  defendant  has  filed  and  published  its  schedule  of 
freight  rates  as  required  by  law.     Burlington   Lumber  Co.  v. 
Southern  Ry.  Co.  (N.  Car.),  413. 
Can  be   regulated   exclusively  by  Congress,  but   the   regulation   is 
within  and  for  the  benefit  of  the  states  and  their  citizens.    Pitts- 
burg, etc.,  Ry.  Co.  v.  Mitchell  (Ind.),  760. 

Discrimination. 

Interstate    commerce    act    allows    differential    and    discriminative 

rates,    when   does  the.     Pittsburg,    etc.,   Ry.    Co.  v.    Mitchell 

(Ind.),  760. 

Jurisdiction  of  state  court  to  enforce,  in  rebuttal  of  a  defense  set 

up  under  a  bill  of  lading,  the  provisions  of  Interstate  Commerce 

Act  making  a  carrier  liable  to  the  holder  of  the  bill  of  lading  for 

any  loss  caused  by  it  or  any  connecting  carrier.     Pittsburg,  etc.» 

Ry.  Co.  V.  Mitchell  (Ind.),  760. 

State  Interference. 

Common  carrier  using  car  in  violation  of  certain  safety  appli- 
ance act  of  Ohio  is  not  immune  from  the  penalty  therein  pro- 
vided because  the  car,  or  the  railroad  on  which  it  was  being 
hauled,  is  commonly  used  in  interstate  traffic,  or  because  it  was 
a  train  containing  cars  loaded  with  interstate  traffic.  Detroit 
etc.,  Ry.  Co.  v.  State  (Ohio),  625. 

Constitutionality  cf  statute  making  it  the  carrier's  duty  to  sup- 
ply cars  to  shippers  on  demand,  etc.  St.  Louis  S.  W.  Ry.  Co. 
V.  Arkansas  (U.  S.),  83. 

Validity  of  certain  Labor  Law  of  New  York.  People  v.  Erie 
R.  Co.  (N.  Y.),  587. 

Validity  of  statute  imposing  penalty  on  carriers  for  refusal  to 
accept  shipments  of  freight.  Burlington  Lumber  Co.  v.  South- 
ern  Ry.   Co.   (N.   Car.),  413. 

Validity  of  §  3365— 27b.  Rev.  St.  of  Ohio,  making  it  unlawful 
for  any  common  carrier  engaged  in  moving  traffic  by  railroad 
between  points  within  this  state  to  haul,  etc.,  any  locomotives, 
etc.,  not  equipped  with  automatic  couplers.  Detroit,  etc.,  Ry. 
Co.  V.  State  (Ohio),  625. 

JOINT  TRACK  AGREEMENTS. 

See  NEGLIGENCE. 

JUDICIAL  NOTICE. 

May  be  taken  of  the  fact  that  all  railroads  of  the  state  to  which 
the  Labor  Law,  regulatinjj  the  hours  of  labor  for  telegraph  and 
telephone  operations,  applies,  are,  and  must  be,  operated  by  cor- 
porations.    People  V.  Erie  R.  Co.   (N.  Y.),  587. 

That  it  is  the  duty  of  a  section  master  to  supervise  railroad  right 
of  way  and  keep  it  in  proper  condition,  so  that  fires  will  not  ex- 
tend from  it  to  property  of  others,  and  to  extinguish  such  fire. 
Alabama  &  V.  Ry.  (io.  v.  Baldwin  (Miss.),  653. 
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JURISDICTION. 

See  FEDERAL  JURISDICTION;  INTERSTATE  COM- 
MERCE. 

LAST  CLEAR  CHANCE. 

See  MASTER  AND   SERVANT. 

LEASES  AND  RUNNING  POWERS. 

See  RECEIVERS;  TICKETS  AND   FARES. 

LICENSEES. 

Contributory  Negligence. 

The  mere  fact  that  a  person  driving  upon  an  elevated  roadway 
beside  station  platform  knew  that  such  way  was  defective  for 
lack  of  a  railing,  and,  so  knowing,  used  it,  did  not  render  him 
guilty  of  contributory  negligence.  Louisville  &  N.  R.  Co.  v. 
Morgan    (Ala.),  318. 

Degree  of  Care. 

While  railroad  was  not  an  insurer  of  his  safety,  plaintiff,  when 
driving   upon   elevated   wagon  way   beside    station    platform   for 
freight,  was  entitled  to  the  protection  of  a  railing,  and,  if  its 
absence   was  the  proximate  cause  of  injury  resulting  from  his 
horse  shying,  the  railroad  was  liable.     Louisville  *&  N.  R.  Co.  v, 
Morgan  (.Ma.),  318. 
Where  plaintiff,  who  went  to  defendant's  station  for  freight,  drove 
upon  an  elevated  wagonway  beside  the  platform,  which  way  had 
no  railing,  and  was  injured,  owing  to  one  of  his  mules  becom- 
ing frightened,  the  question  of  negligence  and  contributory  neg- 
ligence were  for  jury.     Louisville  &  N.  R.  Co.  v.  Morgan  (Ala.), 
318. 

Who  Are. 

Child  of  railroad  employee,  when  on  the  track  near  residences 
maintained  by  the  company  for  its  employees,  was  more  than 
a  mere  licensee,  and  the  railroad  was  liable  for  injuries  to  it 
occasioned  by  simple  negligence  in  the  operation  of  its  train. 
Young  V.  Southern  Ry.  Co.   (Miss.),  183. 

Person  assisting  passenger  to  board  or  alight  from  train.  Ches- 
apeake &  O.  Ry.  Co.  V.  Paris'  Adm'r  (Va.),  661. 

MAIL   CLERKS. 

See  CARRIERS  OF  PASSENGERS. 

MALPRACTICE. 

See  MASTER  AND  SERVANT. 

MASTER  AND  SERVANT. 

See  EMPLOYERS'  LIABILITY  ACTS;  FEDERAL  COURTS; 
FELLOW  SERVANTS;  INDEPENDENT  CONTRACT- 
ORS;  LICENSEES. 

Accidents  on  Track. 

Negligence  in  making  flying  switch  in  railroad's  yards  across 
pathway  which  its  employees  were  accustomed  to  use  in  going 
to  and  from  their  boarding  houses.  Farris  r.  Southern  Ry. 
Co.    (N.   Car.),   523. 

Notice  to  railroad  of  the  custom  of  its  employees  to  cross  its 
yards  and  tracks  on  a  path  to  reach  their  homes  and  boarding 
places.     Farris  v.  Southern  Ry.  Co.   (N.  Car.),  523. 
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Appliances. 

All  that  the  law  imposes  upon  a  master  in  this  respect  is  the 
duty  to  exercise  reasonable  care  to  furnish  and  maintain  safe 
appliances.    Delaware,  L.  &  W.  R.  Co.  v.  Royce  (C.  C.  A.),  217. 

Defendant  railroad's  negligence  was  question  for  jury  because  of 
testimony  that  the  defective  condition  of  the  eccentric  strap 
on  the  engine  in  question  was  previously  reported  to  defend- 
ant, and  that  the  bolts  by  which  the  eccentric  straps  were  at- 
tached werf  old  and  thread-worn,  and  because  of  the  occur- 
rence of  the  accident  within  a  short  distance  of  the  place  of  in- 
spection.    Koreis  v.   Minneapolis,  etc.,  R.   Co.   (Minn.),  256. 

Kmployer  must  furnish  reasonably  safe  appliances  to  work  with. 
Massy  v.  Milwaukee  Elec.  Ry.  &  L.  Co,  (Wis.),  656. 

Railroad  was  not  liable  for  injuries  to  servant  whose  hand,  while 
she  was  attempting  in  the  performance  of  her  duties  as  car 
cleaner  to  raise  a  car  window  which  had  become  fast  and  the 
pull  of  which  was  worn  smooth,  slipped  and  went  through  the 
glass.     House  v.  Southern   Ry.   Co.    (N.   Car.),  508. 

The  rule  requiring  master  to  provide  reasonably  safe  and  suit- 
able appliances  does  not  as  a  rule  apply  to  the  use  of  ordinary 
every  day  tools.     House  v.  Southern  Ry.  Co.  (N.  Car.),  508. 

Assaults. 

Special  police  officer  was  assigned  to  duty  on  defendant  rail- 
road's pier  to  regulate  traffic,  and  committed  an  unjustifiable 
assault  on  plaintiff  in  a  public  street  leading  to  the  pier,  the 
fact  that  defendant  paid  such  patrolman's  wages  for  keeping 
order  on  its  premises  did  not  render  it  liable  for  the  assault, 
where.     Pennsylvania  R.  Co.  v.  Kelly  (C.  C.  A.),  651. 

Wantonness,  act  of  railroad's  watchman  in  shooting  trespasser 
constituted.     Conchin  v.  El  Paso,  etc.,  R.  Co.  (Ariz.),  192. 

Assumption  of  Risk. 

Engineer  assumed  risk  of  attempting  to  operate  temporarily 
repaired  engine  until  it  reached  his  next  station,  was  question 
for  jury  whether.  Koreis  v.  Minneapolis,  etc.,  R.  Co.  (Minn.), 
256. 

Engineer  does  not  generally  assume  risk  of  defects  in  roadbed. 
Smith  V.  Chicago,  etc.,  Ry.  Co.   (Kan.),  640. 

Fellow  servant's  negligence.     Pittsburgh  Rys.  Co.  v.  Thomas  (C. 

\y.    A.),    36. 

Freight  conductor,  occupying  his  caboose  while  on  a  side  track 
in  railroad  yard  while  his  train  was  being  made  up  by  yard 
crew  did  not  assume  the  risk  from  the  negligence  of  the  yard 
crew  in  handling  cars  in  the  yard.  Moyse  v.  Northern  Pac. 
Ry.  Co.  (Mont),  686. 

Oeneral  rule.  Massy  v.  Milwaukee  Elec.  Ry.  &  L.  Co.  (Wis.), 
656. 

Incompetent  fellow  servant,  negligence  of  master  in  employing. 
Pittsburgh  Rys.  Co.  v.  Thomas   (C.  C.  A.),  36. 

Likelihood  of  human  infirmity  in  fellow  workman.  Massy  v. 
Milwaukee    Elec.   Ry.   &   L.   Co.    (Wis.),   656. 

Negligence  of  employer.  Leggitt  v.  Atlantic  C.  L.  R.  Co.  (N. 
Car.),  636. 

Section  hand  riding  velocipede  on  track,  knowing  of  approach 
of  train,  jumped  off,  and  was  safe,  and  then  attempted  to  get 
his  velocipede  off  track,  when  it  was  too  late  to  avoid  injur- 
ing him,  assumed  the  risk,  whether.  Chesapeake,  etc.,  Ry.  Co. 
V.  Lang's  Adm'x  (Ky.),  630. 
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Burden  of  Proof. 

Burden  on  plaintiff  of  proving  that  his  injuries  were  caused  by 
his  master's  negligence  in  employing  or  retaining  an  incom- 
petent servant.     Pittsburgh  Rys.  Co.  v.  Thomas  (C.  C.  A.),  36. 

In  action  for  death  of  conductor  of  freight  train,  caused  by  his 
being  caught  between  cars  of  parted  train,  in  absence  of  some 
evidence  to  show  what  caused  the  engine  to  move,  and  that 
it  was  due  to  some  act  of  negligence  on  the  part  of  the  rail- 
road, it  could  not  be  held  liable.  Missouri,  etc.,  Ry.  Co.  v. 
Foreman  (C.  C.  A.),  491. 
Cause  of  action  by  an  injured  servant  against  master,  what  gives 

rise  to.     Cleveland,  etc.,   Ry.   Co.  v.   Poland    (Ind.),   212. 

Contributory  Negligence. 

Deceased  employee  was  not  chargeable  with  contributory  neg- 
ligence because  he  did  not  keep  a  constant  lookout  for  trains^ 
while  making  a  trench  between  rails  of  private  spur  track  which 
led  from  railroad  siding  to  his  employer's  quarry.  Wellington 
v>  Pelletier  (C.  C.  A.),  514. 

Employee  struck  by  coal  chute  post  too  near  track  while  alight- 
ing from  engine  steps.  Heilig  v-  Southern  Ry.  Co.  (N.  Car.)» 
501. 

Employees  were  making  repairs  under  car,  situation  was  not  so 
manifestly  dangerous  that  it  could  be  said  as  a  matter  of  law 
that  persons  of  ordinary  prudence  would  not  have  undertaken 
the  work,  where.     Pittsburg,  etc.,  Ry.  Co.  v.  Schaub  (Ky.),  644. 

Engineer  has  right  to  assume  that  his  company  has  discharged 
its  obligation  to  him  to  keep  the  ties  and  rails  of  the  track  in 
reasonably  safe  repair.  Smith  v.  Chicago,  etc.,  Ry.  Co.  (Kan.), 
640. 

Engineer  is  justified  in  operating  temporarily  repaired  engine 
until  it  reaches  his  next  station,  whether.  Koreis  v.  Minneap- 
olis, etc.,  R.  Co.  (Minn.),  256. 

Engineer  owes  a  duty  to  the  public,  as  well  as  to  his  employer^ 
and  is  justified  in  taking  much  greater  risks  that^  employees 
in  other  occupations  without  necessarily  forfeiting  the  right 
of  action  for  injuries  resulting  from  his  master's  negligence, 
of  which  he  had  knowledge.  Koreis  v.  Minneapolis,  etc.,  R. 
Co.    (Minn.),   256. 

Engineer  was  not  gruilty  of  contributory  negligence,  as  matter  of 
law,  in  attempting  to  operate  temporarily  repaired  engine  to 
his  next  station.  Koreis  v.  Minneapolis,  etc.;  R.  Co.  (Minn.), 
256. 

Engineer's  right  to  proceed  on  the  trip  with  defective  engine 
in  reliance  on  the  promise  of  roundhouse  foreman  to  repair  the 
defect  or  to  send  a  needed  appliance,  where  a  rule  required 
engineers  before  starting  on  a  trip  to  examine  their  engines. 
Great  Northern  Ry.  Co.  v.  McDermid  (C.  C.  A.),  519. 

In  action  for  death  of  railroad  employee  killed  by  a  flying  switch 
while  crossing  tracks  on  customary  path,  the  question  of  his 
contributory  negligence  was  for  jury.  Farris  v.  Southern  Ry. 
Co.   (N.  Car.),  523. 

Member  of  carpenter  force  occupying  camp  cars  was  not  negli- 
gent as  matter  of  law  in  attempting  to  go  from  one  car  to 
another,  especially  where  he  knew  that  the  engine  and  cer- 
tain cars  had  been  detached,  if  he  received  no  warning  that 
they  were  approaching  to  make  a  coupling  with  the  stationary 
camp  cars.     C!hesapeake  &  O.  Ry.  Co.  v.  Nash  (Ky.),  511. 

Presume  that  their  foreman  had  taken,  or  would  take,  sufficient 
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precautions  for  their  safety,  right  of  employees  making  repairs 
und^r  car  to.     Pittsburg,  etc.,  Ry.  Co.  v.  Schaub  (Ky.),  644. 

Question  for  jury  whether  conductor  on  cable  car,  injured  in  a 
collision  with  an  electric  car  at  a  crossing,  was  guilty  of  con- 
tributory negligence.    Bennett  v,  Chicago  City  Ry.  Co.  (111.)*  *2. 

Rely  on  judgment  of  their  foreman  as  to  danger  of  injury  in 
work  he  orders  them  to  do,  employees'  right  to.  Pittsburg, 
etc.,  Ry.  Co.  v.  Schaub  (Ky.),  644. 

Remaining  in  employment  in  reliance  on  promise  to  repair  defect 
in  machine  or  appliance.  Great  Northern  Ry.  Co.  v.  McDcr- 
mid  (C.  C.  A.),  519. 

Sectionman,  after  dismounting  from  his  railroad  velocipede  on 
the  approach  of  a  train  and  reaching  place  of  safety,  returning 
to  remove  the  velocipede,  and  thereby  meeting  his  death. 
Young  V.  St.  Louis,  etc.,  Ry.  Co.  (Mo.),  197. 

Street  railway  may  not  make  a  schedule  for  car  of  a  motorman, 
and  also  make  a  rule  which  makes  the  schedule  impossible  un- 
der ordinary  conditions,  and  then  hold  him  negligent  in  doing 
that  which  is  necessary  to  make  the  schedule.  Birmingham, 
etc.,  Co.  V.  Moseley  (Ala.),  4. 

Custom  and  Usage. 

Custom  of  railroad  employees  to  do  work  in  a  particular  manner 
binding  on  the  company,  when  is  the.  Illinois  Cent.  R.  Co.  v. 
Hart  (C.  C.  A.),  220. 

Railroad  was  chargeable  with  knowledge  of  custom  of  its  em- 
ployees to  ride  on  engine  between  certain  stations  in  the  dis- 
charge of  their  duties.  Heilig  v.  Southern  Ry.  Co.  (N.  Car.), 
601. 

Degree  of  Care. 

Duty  to  use  reasonable  care  to  transport  railroad  employees 
safely  when  they  are  riding  on  engine  in  the  discharge  of  their 
duties,  according  to  custom.  Heilig  v.  Southern  Ry.  Co.  (N. 
Car.),  601. 

Railroad  company  owes  its  sectionman  who  is  guilty  of  contrib- 
utory negligence  in  the  performance  of  his  work  of  inspecting 
track  no  greater  duty  to  have  its  engineer  avoid  injuring  him, 
after  discovering  his  peril,  than  it  owes  a  trespasser.  Young  v. 
St.  Louis,  etc.,  Ry.  Qo.  (Mo.),  197. 

Required  of  master  for  servant's  safety.  Jachetta  v.  San  Pedro, 
etc.,  R.  Co.  (Utah),  13. 

With  respect  to  the  operation  of  its  road,  railroad  owes  to  its 
employees  only  the  duty  to  exercise  ordinary  care  to  provide 
a  sufficient  number  of  reasonably  competent  employees,  make 
proper  rules  for  their  government,  and  exercise  proper  super- 
vision over  them.    Illinois  Cent.  R.  Co.  v.  Hart  ((3.  C.  A.),  220. 

Discovered   Peril. 

Degree  of  care  required  of  engineer  after  discovering  the  peril 
of  a  section  hand  on  the  track.  Chesapeake,  etc.,  Ry.  Co.  v. 
Lang's  Adm'x   (Ky.),  630. 

Section  hand  on  velocipede  was  struck  by  train  which  gave  no 
warning  of  its  approach,  of  which  he  was  ignorant,  and  the 
speed  of  which  might  have  been  checked  after  h^e  was  seen  by 
the  engineer  in  time  to  avoid  the  accident,  direction  of  verdict 
for  railroad  was  nroperlv  refused  where.  Chesape.ike,  etc.,  Ry. 
Co.  V.  Lang's   Adm'x   (Ky.).   630. 

Section  hand,  while  riding  velocipede  by  permission,  was  struck 
by  a  train   outside   of  town,   railroad   was   liable   only   in   case 
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there  was  negligence  after  his  peril  was  discovered  where  its. 
Chesapeake,  etc.,  Ry.  Co.  v.  Lang's  Adm'x  (Ky.),  630. 
Though  section  hand  was  guilty  of  negligence  in  going  on  track 
with  his  velocipede  knowing  that  a  train  was  coming,  his  com- 
pany was  liable  for  his  death  from  being  struck  by  the  train, 
if,  after  it  discovered  his  peril,  it  did  not  exercise  ordinary  care 
to  avoid  injuring  him.  Chesapeake,  etc.,  Ry.  Co.  v.  Lang's 
Adm'x  (Ky.),  630. 

Employment  of  Fellow  Servant. 

Evidence  of  previous  specific  acts  of  servant,  indicating  incom- 
petency, which  were  or  should  have  been  known  to  the  master, 
admissibility  of.     Pittsburg  Rys.  Co.  v.  Thomas  (C.  C.  A.),  36. 

Evidence  that  motorman's  reputation  for  competency  as  a  motor- 
man,  anK'U^  the  conductors  and  motorman  who  daily  congre- 
gated to  the  number  of  30  or  40  in  the  car  barn,  was  bad  was 
admissible,  where  it  was  claimed  that  it  was  negligence  to  em- 
ploy him.     Pittsburg  Rys.  Co.  v.  Thomas  (C.  C.  A.),  36. 

Master  is  liable  for  failure  to  exercise  the  care  of  an  ordinarily 
prudent  man  to  select  servants  competent  for  the  performance 
of  duties  required  of  them.  Pittsburg  Rys.  Co.  v.  Thomas  (C. 
C.  A.),  36. 

Prior  specific  acts  of  negligence  to  establish  master's  negligence 
in  retaining  the  servant  in  question  in  his  employ,  sufficiency 
of.    Pittsburg  Rys.  Co.  y.  Thomas  (C.  C.  A.),  36. 

Question  for  jury,  in  action  for  injuries  to  street  car  conductor 
by  the  alleged  negligence  of  his  motorman,  whether  railroad 
was  negligent  in  employing  the  motorman  or  retaining  him  in 
its  employ  with  knowledge  of  his  incapacity.  Pittsburg  Rys. 
Co.  V.  Thomas  (C.  C.  A.),  36. 

Evidence. 

Rule  imposing  duty  on  servant,  best  evidence  of  existence  of. 
Bennett  v.  Chicago  City  Ry.  Co.  (III).  42. 
Evidence  warranted  the  court  to  submit  to  jury  the  question  of  the 
negligence  of  the  superintendent  of  the  railroad  repair  work  in 
question  in  causing  a  collision  between  the  train  under  his  con- 
trol and  certain  box  cars.  Jachetta  v.  San  Pedro,  etc.,  R.  Co. 
(Utah),  13. 

Last  Clear  Chance. 

Issue  of  was  properly  submitted  in  action  for  death  of  railroad 
employee,  killed  while  crossing  tracks  in  yards  by  flying  switch. 
Farris  7'.  Southern  Ry.  Co.  (N.  Car.),  523. 

The  case  in  question  was  one  in  which  the  master  is  liable  only  if 
the   trainmen   saw  decedent  in  time  to  have  avoided  the  acci- 
dent under  the  conditions  and  the  means  at  hand  and  failed  to 
do  sf>.     Young  7'.  St.  Louis,  etc.,  Ry.  Co.  (Mo.),  197. 
Ordinance  regulating  the  speed  of  street  cars  is  not  for  the  benefit 

of  employees  operating  cars.     Birmingham,  etc.,  Co.  v.  Moseley 

(Ala.),  4. 

Pleading. 

Declaration,  in  action  for  injuries  to  servant  through  the  negli- 
gence of  a  co-servant,  must  expressly  allege  that  the  latter  was 
not  a  fellow  servant  of  former.  Bennett  zk  Chicago  City  Ry. 
Co.  (III.),  42. 

Presumption  of  Negligence. 

Fact   of  Accident   in   which   railroad   employee   is   injured   carries 
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with  it  no  presumption  of  negligence  on  the  part  of  company. 
Missouri,  etc.,  Ry.  Co.  v.  Foreman  (C.  C.  A.);  491. 
Head-on  collision  between  trains,  whereby  a  railroad  employee  is 
injured.    Duvall  v.  Seaboard  A.  L.  Ry.  (N.  Car.),  532. 

Presumptions. 

Railroad  is  conclusively  presumed  to  have  knowledge  of  unsafe 
condition  of  its  tracks.  Leggett  v.  Atlantic  Coast  Line  R.  Co. 
(N.  Car.),  636. 

Proximate  Cause. 

Evidence  sustained  finding  that  bad  condition  of  track  and  vio- 
lent jarring  of  cars  threw  brakeman  between  cars,  causing  his 
•  deafh.     Leggett  v.  Atlantic  Coast  Line  R.  Co.   (N.   Car.),  636. 

Where  cars  were  negligently  left  on  side  track  at  top  of  grade  by 
defendant's  employees  without  being  secured  except  by  the  set- 
ting of  the  brakes,  and  one  of  such  cars  ran  dpwn  upon  and 
killed  plaintiff's  intestate,  the  fact  that  the  brake  was  released 
by  children  playing  about  the  cars  did  not  prevent  defendant's 
negligence  from  being  the  proximate  cause  of  the  injury.  Wel- 
lington V.  Pelletier  (C.  C.  A.),  514. 

Release. 

Validity  of  release  of  damages  executed  by  an  injured  servant,  on 
condition  that  he  be  re-employed  for  indefinite  time  by  the 
master.    Tindall  z'.  Northern  Pac.  Ry.  Co.  (Wash.),  573. 

Where  injured  servant  executed  a  release  of  damages,  and  was 
reinstated  in  his  employment,  and  continued  therein,  the  con- 
tract was  an  executed  one,  and  the  servant  could  not  thereafter 
complain  that  the  release  was  not  signed  by  the  maser.  Tindall 
V.  Northern  Pac.  Ry.  Co.  (Wash.),  573. 

Relief  Department. 

Malpractice  or  negligence  of  surgeons  and  attendants,  liability  of 
railroad  on  account  cf.  Barden  z'.  Atlantic  C.  L.  Ry.  Co.  (N. 
Car.),  558. 

Validity  of  rules  of  railroad's  relief  department,  exempting  the 
company  from  liability  to  a  member  for  injuries  resulting  for 
its  negligence,  as  a  condition  precedent  to  the  member's  right 
to  benefits.     Barden  r.  Atlantic  C  L.  Ry.  Co.  (N.  Car.),  558. 

Rules. 

Rule  should  be  construed  in  favor  of  railroad's  employee.  Great 
Northern  Ry.  Co.  i:  McDermid  (C.  C.  A.),  519. 

That  rule,  forbidding  switchmen  to  mount  foot-board  cf  moving 
engine,  had  been  disregarded  in  practice,  may  be  shown  under 
the  issues  of  assumption  of  risk  and  contributory  negligence. 
Berglund  v.  Illinois  Cent.  R.  Co.  (Minn.),  26. 

Scope  of  Employment. 

Act  of  railroad  baggage  man,  while  tending  to  local  freight,  in 
stepping  into  express  car,  Duvall  v.  Seaboard  A.  L.  Ry.  (N. 
Car.),  5.32. 

Freight  conductor,  while  occupying  caboose  of  his  train  at  night 
while  awaiting  the  call  to  go  on  duty,  was  in  the  discharge  of 
his  duties,  though  his  pay  stopped  on  his  registering  on  his  ar- 
rival.    Moyse  7'.  Northern  Pac.  Ry.  Co.  (Mont.),  686. 

^raster  may  be  liable  for  act  of  servant,  though  it  be  in  excess  of 
the  authorit}'  conferred  by  master  or  in  violation  of  his  express 
directions,  provided  it  was  not  done -in  furtherance  alone  of  the 
servant's  personal  ends.  Conchin  r.  El  Paso,  etc.,  R.  Co. 
(Ariz.),  192. 
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Railroad  floating  gang  employee  returning  from  work  on  his 
company's  engine.     Heilig  v.  Southern  Ry.  Co.  (N.  Car.),  501. 

Railroad  section  foreman,  on  Sunday  and  when  not  working  for 
his  company,  by  sending  men  not  in  its  employ  with  hand  car 
for  water  for  the  foreman's  private  use  at  his  house,  could  not 
render  the  company  liable  for  injury  sustained  by  one  of  the 
men  while  so  riding  on  the  hand-car.  St.  Louis,  etc.,  Ry.  Co. 
V.  Robinson  (Ark.),  534. 

Section  master's  duty  to  prevent  the  spread  of  fire  from  railroad 
right  of  way.    Alabama  &  N.  Ry.  Co.  v.  Baldwin  (Miss.),  653- 

Trespasser   shot  by   railroad's   watchman.     Conchin   v.   El   Paso, 

etc.,  R.  Co.  (Ariz.),  192. 

• 

Servant's  Liability. 

Liability  of  foreman  of  railroad  yard  for  injuries  to  freight  con- 
ductor occasioned  by  failure  to  properly  secure 'cars  placed  on 
inclined    side    track    terminating    at    an    excavation,    occurring 
when  the  foreman  was  not  actively  on  duty.     Moyse  v.  North- 
ern Pac.  Ry.  Co.  (Mont.),  686. 
Signalman  injured  by  block  of  ice  kicked  from  moving  train  by  di- 
rection  of   station   agent,  railroad   was   not   liable   unless   station 
agent  had  authority  from  it  to  give  such  directions,  or  there  was 
a  custom  to  so  deliver  ice,  so  general  as  to  be  presumed  to  have 
been  known  to  the  railroad,  where.     Illinois  Cent.  R.  Co.  v.  Hart 
(C.  C.  A.),  220. 

Structures  Near  Track. 

Duty  of  railroad  to  move  coal  chute  posts  out  of  the  way,  for  the 
safety  of  employees  who  are  riding  on  engines,  according  to 
custom,  when  larger  engines  are  in  use  than  those  employed  by 
the  company  when  the  coal  chutes  were  built.     Heilig  v.  South- 
ern Ry.  Co.  (N.  Car.),  601.. 
Sufficiency  of  allegation  of  negligence  of  conductor  of  car,  in  action 
for  death  of  motorman  in  a  collision.     Birmingham,  etc.,  Co.  v. 
Moseley  (Ala.),  4. 
Waiver  by  railroad  of  the  failure  of  injured  engineer  to  give  30 
days  notice  in  writing  of  his  claim  for  personal  injuries,  required 
by   contract   of   employment.      Smith   z\    Chicago,    etc.,    Ry.    Co. 
(Kan.),  640. 

Warn  and  Instruct. 

Duty  of  engineer  of  detached  engine  and  cars  to  warn  employees 
occupying  camp  cars  of  the  return  of  such  engine  to  make 
coupling.    Chesapeake  &  O.  Ry.  Co.  ^^  Nash  (Ky.),  511. 

Who  Are  Employees. 

"Learner  fireman."     Smith  v.  Western  &  A.  R.  Co.  (Ga.),  230. 

"Learner  fireman"  injured  while  on  engine  by  virtue  of  unauthor- 
ized permit.    Smith  v.  Western  &  A.  R.  Co.  (Ga.),  230. 

"Learner  fireman"  when  injured  while  on  en,gine  was  an  em- 
ployee, sufficiency  of  evidence  that.  Smith  v.  Western  &  A.  R. 
Co.  (Ga.),  230. 

Public  police  officer  specially  employed  by  common  carrier  of 
passengers  to  perform  certain  services  for  it.  Layne  v.  Chesa- 
peake &  O.  Ry.  Co.  (W.  Va.),  537. 

Sleeping  car  company's  employees  are  employees  of  railroad 
company.     Denver,  etc.,  R.  Co.  v.  Derry  (Colo.),  141. 

Special  officer  appointed  by  the  Governor  for  police  duty,  at  in- 
stance of  railroad  company,  under  authority  conferred  by  cer* 
tain  statute,  is  prima   facie  a  public  officer.     Layne  v.   Chesa- 
peake &  O.  Ry.  Co.  (W.  Va.),  537. 
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Where  defendant  railroad  was  rightfully  using  the  tracks  of 
plaintiff's  employer,  plaintiff  was  not  a  "quasi  employee"  of  de- 
fendant, within  certain  statute.  Hunt  v.  Philadelphia  &  R.  Ry. 
Co.  (Pa.),  490. 

Work  Place. 

After  railroad  has  performed  its  duties  to  its  employees  with  re- 
spect to  the  operation  of  the  road,  it  is  not  liable  for  an  injury 
to  an  employee  in  the  operation  of  the  road  through  the  negli- 
gence of  other  employees  in  the  operating  department,  or  for 
their  failure  to  observe  the  rules,  although  such  negligence 
make  the  place  in  question  unsafe  to  work  in.  Illinois  Cent.  R. 
Co.  V.  Hart  (C.  C.  A.),  220. 

Degree  of  care  required  of  master  to  furnish  safe  work  place. 
Jachetta  v.  San  Pedro,  etc.,  R.  Co.  (Utah),  13. 

Employees  were  making  repairs  unaer  car,  situation  was  such 
that  it  could  not  be  said  that  some  precautions  should  not  have 
been  taken  for  their  safety,  where.  Pittsburg,  etc.,  Ry.  Co.  v. 
Schaub   (Ky.),  644. 

Employer  must  provide  reasonably  safe  place  to  work.  Massy  v. 
Milwaukee  Elec.  Ry.  &  L.  Co.  (Wis.),  666. 

Foreman  of  railroad  yard  was  not  personally  responsible  for  an 
unguarded  excavation  at  end  of  a  side  track  in  the  yard  because 
it  was  a  primary  duty  of  the  railroad  to  take  precautions  with 
reference  thereto.  Moyse  v.  Northern  Pac.  Ry.  Co.  (Mont.), 
686. 

Its  employee  was  injured  while  at  work  under  box  car  on  its 
private  switch  when  other  cars-  were  pushed  against  it  by  train- 
men of  i^ilroad  company,  facts  alleged  showed  cause  of  action 
against  defendant  manufacturing  company,  where  it  averred 
that.    Pittsburg,  etc.,  Ry.  Co.  v.  Schaub  (Ky.),  644. 

Maintenance  of  the  uncovered  farm  crossing  in  question  was  not 
negligence,  since  the  railroad  in  the  exercise  of  reasonable  care 
could  not  be  chargeable  with  knowledge  that  the  crossing 
would  be  a  menace  to  its  employees.  Maue  v.  Erie  R.  Co.  (N. 
Y.),  232. 

Master  need  exercise  only  reasonable  care  in  providing  safe  place 
in  which  to  work,  and  is  not  liable  for  mere  error  of  judgment, 
but  only  for  culpable  negligence.  Maue  v.  Erie  R.  Co.  (N.  Y.), 
232. 

Railroad  and  its  yard  foreman,  whose  duty  it  was  to  see  that 
proper  precautions  were  observed  to  prevent  caboose,  in  which 
freight  conductor  was  properly  awaiting  the  call  to  go  on  duty, 
from  falling  into  unguarded  excavation  in  yard,  were  liable  for 
the  conductor's  injuries.  Moyse  v.  Northern  Pac.  Ry.  Co. 
(Mont),  686. 

Rule  requiring  master  to  provide  reasonably  safe^  place  to  work 
does  not  as  a  rule  apply  to  ordinary  conditions  requiring  no 
special  care  or  preparation.  House  v.  Southern  Ry.  Co.  (N. 
(Jar.),  508. 

Time  when  railroad's  duty  to  furnish  its  track  repairers  a  safe 
work  place  began  when  they  boarded  a  train  to  be  carried  to 
work.    Jachetta  v.  San  Pedro,  etc.,  R.  Co.  (Utah),  13. 

Uncovered  underground  farm  crossing  without  regard  to  its  use 
or  location,  it  is  not  negligence  per  se  for  railroad  to  maintain. 
Maue  V.  Erie  R.  Co.  (N.  Y.),  232. 

NEGLIGENCK 

See  CARRIERS;  CROSSINGS;  FELLOW  SERVANTS; 
FIRES      SET      BY      LOCOMOTIVES;      FRIGHTENING 
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TEAMS;  IMPUTED  NEGLIGENCE;  INDEPENDENT 
CONTRACTORS;  LICENSEES;  MASTER  AND  SERV- 
ANT; ORDINANCES;  SPURS  AND  SIDE  TRACKS; 
STREET  RAILWAYS;  TRESPASSERS. 

Actionable  negligence,  elements  of.  Wickert  v.  Wisconsin  Cent. 
Ry.  Co.  (Wis.),  172. 

All  persons,  in  the  exercise  of  their  rights  or  in  the  performance  of 
their  duties,  should  act  with  a  reasonable  regard  for  the  preser- 
vation of  human  life,  etc.  Bragg's  Adm'x  v.  Norfolk  &  \V.  Ry- 
Co.  (Va.),  438. 

An  act  is  not  necessarily  not  negligent  because  inadvertent.  Cahill 
V.  Illinois  Cent.  R.  Co.  (Iowa),  618. 

Burden  of  Proof. 

Though  several  acts  of  negligence  are  alleged  in  the  complaint^ 
proof  of  all  is  not  required.  Moyse  v.  Northern  Pac.  Ry.  Co. 
(Mont),  686. 

Concurrinfi^  Negligence. 

Where  there  was  concurring  negligence  of  plaintiff  and  defend- 
ant, liability  depended  upon  whether  defendant  could  have 
avoided  the  injury  by  the  exercise  of  reasonable  care  under  the 
circumstance.     Karris  z'.  Southern  Ry.  Co.  (N.  Car.),  523. 

Gross  Negligence. 

Elements  of.     Martin  r-.  Boston  &  N.  St.  R.  Co.  (Mass.),  703. 

Joint  track  agreement  in  question  did  not  relieve  defendant  rail- 
road from  liability  for  the  negligence  of  its  servants  in  operating 
trains  on  the  j(v!iit  track,  resulting  in  a  collision  and  injuries  to  .-i 
servart  of  the  other  railroad  company.  Atchison,  etc..  Rj'.  C'  . 
r.  Hamble  (C.  C.  A.),  608. 

Last  Clear  Chance. 

Statement  of  doctrine.  Denver  City  Tramway  Co.  r.  Wright 
(Colo.),  360. 

Statement  of  rule  of.     Clark  v.  St.  Louis,  etc.,  R.  Co.  (Okl.'l.  247. 
Mixed  question  of  law  and  fact,  when  negligence  is.  Chesapeake   & 

O.  Ry.  Co.  r.  Paris'  Adm'r  (Va.\  661. 
Nature  and  elements  of.     Young  v.  St.   Louis,  etc.,  Ry.  Co.   (Mo.)^ 

197. 

Pleading. 

Facts    constituting   negligence    need    not   be    set   out.     Pittsburgh 

etc.,  Ry.  Co.  7-.  Schaub  (Ky.).  644. 
Particular  act  of  negligence  relied  on  must  be  specified.     Cary  v. 

Los  Angeles  Ry.   Co.   (Cal.),  470. 
Sufficiency  of  complaint   in  action   against   railroad  for   injury  to 

person  at  work  under  box   car  on   private   switch   track   when 

other   cars    were   pushed   thereon.      Pittsburg,   etc.,   Rv.    Co.   v. 

Schaub  (Ky.),  644. 

Presumptions. 

Presumption  of  negligence  may  arise  from  the  nature  or  manner 
of  an  injury.     Cahill  v.  Illinois  Cent.  R.  C6.  (Iowa),  618. 

Proximate  Cause. 

Definition  of.     House  7'.  Southern  Ry.  Co.  (N.  Car.),  308. 
Definition  of.     Palmer  v.  Portland  Ry.,  etc.,  Co.  (Ore.),  68. 
Question  for  jury.     Palmer  7'.   Portland  Ry..  etc.,  Co.   (Ore.),  68. 
Question  for  court  or  jury,  whether.     Denver  City  Tramway  Co.  v. 
Wright  (Colo.),  360. 
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Variance. 

Allegation  that  railroad  and  its  employees  negligently  permitted 
cars  to  be  on  a  certain  track  without  setting  the  brakes,  and 
that  they  negligently  drove  the  cars  against  a  caboose  in  which 
was  a  freight  conductor,  is  sustained  by  evidence  that  the  cars 
escaped  after  they  were  left  standing^  on  the  track,  and  ran 
against  the  caboose,  and  moved  it  so  that  it  fell  into  an  excava- 
tion at  the  end  of  the  track.  Moyse  v.  Northern  Pac.  Ry.  Co. 
(Mont.),  686. 
Violation  of  ordinance  is  negligence  per  se.     Lindler  v.  Southern 

Ry.  Co.  (S.  Car.),  334. 

Wantonness. 

Wanton,  definition  of.  Conchin  v.  El  Paso,  etc.,  R.  Co.  (Ariz.),. 
192. 
Where  defendant  was  required  to  move  its  train  from  station  to 
station  on  the  track  of  another  company,  under  orders  of  jatter's 
train  dispatcher,  defendant  would  not  be  liable  for  injuries  re- 
sulting from  the  negligence  of  the  dispatcher,  but,  if  a  collision 
occurred  not  attributable  to  the  dispatcher's  orders,  but  to  the 
negligence  of  defendant's  employees,  defendant's  liability  would 
attach.    Atchison,  etc.,  Ry.  Co.  v.  Hamble  (C.  C.  A.),  608. 

Willfulness. 

Willful,  definition  of.  Conchin  v.  El  Paso,  etc.,  R.  Co.  (Ariz.)^ 
192. 

NUISANCES. 

Independent  contractor's  negligence,  railroad's  liability  for  nuisance 
caused  by.    Louisville  &  N.  R.  Co.  v.  Hughes  (Ga.),  1. 

ORDINANCES. 

See  MASTER  AND  SERVANT. 

PASSES. 

See  CARRIERS  OF  PASSENGERS;  TICKETS  AND  FARES. 

PENAL  STATUTES. 

See  CONSTITUTIONAL  LAW;  DEATH  BY  WRONGFUL 
ACT;  INTERSTATE  COMMERCE;  TICKETS  AND 
FARES. 

PERSONAL  INJURIES. 

See  ACCIDENTS  ON  TRACK;  CARRIERS;  CHILDREN; 
CROSSINGS;  DAMAGES;  DEATH  BY  WRONGFUL 
ACTS;  LICENSEES;  MASTER  AND  SERVANT;  STREET 
RAILWAYS:    TRESPASSERS. 

Contributory  Negligence. 

Proximate   cause.     Southern   Ry.   Co.  v.    Harrington    (Ala.),   148. 

Damages. 

Certain  instruction  properly  charged  on  measure  of  damages  fcr 
loss  of  earning  capacity.  Moyse  v.  Northern  Pac.  Ry.  Co. 
(Mont.),  686. 

Jury  should  be  instructed  that,  in  estimating  prospective  future 
damages  resulting  from  diminished  earning  capacity,  they 
should  reduce  such  damages  to  their  presejit  value,  and  that 
such  present  value  only  should  be  included  in  their  verdict. 
Florida  E.  C.  Ry.  Co.  v.  Lassiter  (Fla.),  577. 

56  R  R  R~53 
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PLfBADING 

Sec  CARRIERS  OF  PASSENGERS;  MASTER   AND  SERV- 
ANT;   NEGLIGENCE. 

POLICE  OFFICERS. 

See  MASTER  AND  SERVANT. 

POLICE  POWER. 

Sec  CONSTITUTIONAL  LAW;   EMPLOYERS'   LIABILITY 
ACTS. 

POSTAL  CLERKS. 

Sec  CARRIERS  OF  PASSENGERS. 

PRESCRIPTION. 

See   ADVERSE   POSSESSION. 

PRIVATE  CARRIERS. 

See  COMMON  CARRIERS. 

RAILROAD  COMMISSIONS. 

Sec  COMMON   CARRIERS. 

Application   of   rule   15   A  of   Railroad  Commissioners   of   Florida. 
State  V.  Atlantic  Coast  Line  R.  Co.   (Fla.),  108. 

Interstate   Commerce. 

.  Commission  establishing  through  routes,  and  joint  rates.  Inter- 
state Commerce  Commission  v.  Northern  Pac.  Ry.  Co.  (U. 
S),  410. 

Review  by  Courts. 

Interstate  Commerce  Commission's  determination  upon  the 
question  whether  "no  reasonable  or  satisfactory  through  route 
exists"  within  the  meaning  of  certain  fedcrar  statute.  Inter- 
state Commerce  Commission  v.  Northern  Pac.  Ry.  Co,  (U.  S.), 
410. 

RAILROADS. 

See    ADVERSE   POSSESSION;    EMINENT    DOMAIN;    EM-* 
PLOVER'S    LIABILITY    ACTS. 

Consolidation. 

Merger  of  the  corporations,  so  as  to  render  grantee  subject  to 

an  action  for  damages  for  a  tort  previously  committed  by  the 

grantor,   whether  transfer  of  property  by  one  corporation   to 

another  effects  a.     Louisville  &  N.  R.  Co.  v.  Hughes  (Ga.),  1. 

Railroads,  right  of  a  state  to  fegulate,     Atlantic  C.  L.   R.  Co.  v. 

Coachman    (Fla.),   775. 

RAILROADS  IN   STREETS. 

See    EMINENT   DOMAIN;    STREET   RAILWAYS. 

RECEIVERS. 

Trustee  under  deed  for  benefit  of  creditors,  to  whom  railroad  was 
leased  to  carry  out  the  trust  purposes,  was  liable  to  the  extent 
of  the  trust  property  for  negligent  injury  to  employee  of  the 
railroad.     Wright  v.  Caney  River  Ry.  Co.   (N.  Car.),  29. 

RELEASE. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 
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RELIEF  DEPARTMENT. 

Sec  MASTER  AND  SERVANT. 

REMARKS  OF  COUNSEL. 

See  TRIAL. 

REMOVAL  OF  CAUSE.  .    ^ 

See   FEDERAL  JURISDICTION. 

RIGHT  OF  WAY 

See  ADVERSE  POSSESSION;   EMINENT   DOMAIN. 

SLEEPING  CAR  COMPANIES. 

See  CARRIERS  OF  PASSENGERS;  MASTER  AND  SERV- 
ANT. 

SPURS  AND  SIDE  TRACKS. 

Constitutionality  of  penal  statute  requiring  construction  and  main- 
tenance of  side  tracks  or  switches  necessary  to  reach  grain  ele- 
vators.    Missouri  P.  R.  Co.  v.  Nebraska  (U.  S.)»  79. 

Order  of  Railroad  Commission  requiring  railroad  to  construct 
spur  track  to  certain  private  mill  was  a  taking  of  its  property 
without  due  process  of  law.  Northern  Pac.  Ry.  Co.  v.  Railroad 
Commission  (Wash.),  598. 

Trainmen  of  railroad  company  must  anticipate  presence  of  per- 
sons about  car  on  private  siding,  not  ready  to  be  moved,  in 
charge  of  the  shipper,  and  should  not  bump  against  it  without 
notice.     Pittsburg,  etc.,  Ry.  Co.  v.  Schaub   (Ky.),  644. 

STATIONS  AND  DEPOTS. 

See  LICENSEES. 

STOCK,  INJURIES  TO. 

See  FRIGHTENING  TEAMS;  TRESPASSERS. 

Cows  were  killed  by  drinking  oil  leaking  from  oil  cars  placed  on  an 
unfenced  space  on  its  right  of  way,  where  it  was  not  required  to 
fence,  liability  of  railroad  where.  St.  Louis,  etc.,  Ry.  Co.  v.  New- 
man (Ark.),  331. 

STREET  RAILWAYS. 

See  CARRIERS  OF  PASSENGERS;  CROSSINGS;  EMPLOY- 
ERS' LIABILITY  ACTS;    MASTER  AND  SERVANT. 

Additional  Servitude. 

Street  railway  is  not  a  strict  use,  but  an  additional  burden 
placed  on  the  land,  for  which  the  owner  of  the  fee  in  the  street 
is  entitled  to  compensation.  Rasch  v.  Nassau  Elec.  R.  Co.  (N. 
Y.),  296. 

CoUisions. 

Evidence  in  action  against  street  railway  for  causing  death  of 
bicyclist  was  sufficient  to  take  questions  of  negligence  and  con- 
tributory negligence  to  jury.  Denver  City  Tramway  Co.  v. 
Wright  (Colo.),  360. 

In  action  for  personal  injuries,  sustained  in  a  collision  between 
street  car  and  ice  wagon,  the  cause  was  properly  submitted  to 
jury.     Cathey  v.  Seattle  Elec.  Co.   (Wash.),  403. 

Contributory  Negligence. 

Burden  of  proving  contributory  negligence  of  traveler  struck  by 
street  car  while  attempting  to  cross  in  front  of  it.  Palmer  v. 
Portlj^d  Ry.,  etc.,  Co.  (Ore.),  68. 
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Care  required  of  user  of  street  occupied  by  street  railway.  Den- 
ver City  Tramway  Co.  v.  Wright  (Colo.),  360. 

Driver  of  vehicle  was  negligent  as  matter  of  law  when  attempt- 
ing to  drive  across  tracks  in  middle  of  block,  and  his  vehicle 
was  struck  by  car  approaching  from  rear,  after  he  had  trav- 
eled on  the  street  about  1,000  feet  without  looking  or  listen- 
ing for  cars.     McCorniick  r.  Ottumwa  Ry.  &  L.  Co.  (Iowa);  350. 

Error  in  instructions  assuming  that  it  is  negligence  per  se  to  ride 
a  bicycle  between  street  car  tracks,  being  favorable  to  defend- 
ant company,  cannot  be  complained  of  by  it  on  appeal.  Den- 
ver City  Tramway  Co.  v.  Wright  (Colo.),  360. 

Question  for  jury  whether  occupant  of  other  vehicle  was  guilty 
of  contributory  negligence  in  failing  to  look  for  approaching 
car  immediately  before  attempting  to  cross  track.  Palmer  v. 
Portland  Ry.,  etc.,  Co.  (Ore.),  68. 

Right  to  cross  or  pass  along  between  street  car  tracks.  Denver 
City  Tramway  Co.  z\  Wright  (Colo.),  360. 

Damages. 

Where  abutters   do,  afid  do   not,   own   the   fee   in   a   street  upon 
which    it    is    proposed   to   build   and   operate   a    street   railway. 
Rasch  V.  Nassau  Elec.  R.  Co.  (N.  Y.),  296. 
In  action  for  injuries  to  plaintiff,  by  street  car  striking  his  buggy 
from   the   rear,   the   evidence   required   submission   of  the   motor- 
mar's   negligence   to   the   jury.     McCormick  v.   Ottumwa   Ry.   & 
L.  Co.  (Iowa),  350. 

Last  Clear  Chance. 

Rule  was  not  applicable  on  the  theory  that  the  motorman's  neg- 
ligence in  failing  to  discover  plaintiff's  peril  before  he  did  was 
the  proximate  cause  of  the  accident.     McCormick  v.  Ottumwa 
Ry.  &  L.  Co.  (Iowa),  350. 
More  care  is  essential  to  the  proper  operation  of  street  cars  than 

is   usually   required   on   the   part   of   steam   railroads.     Palmer  2\ 

Portland  Ry.,  etc.,  Co.  (Ore.),  68. 

Mutual  Rights. 

And  duties  of  street  railway  and  other  users  of  street,  with  re- 
spect to  use  of  part  of  street  covered  by  tracks.  Carroll  v. 
Boston    Kiev.    Ry.    (Mass.),    401. 

Of  street  railway  and  travelers  in  use  of  streets.  Palmer  %:  Pprt- 
Tramway   Co.   v.    W^right    (Colo.),   360. 

Of  street  railway  and  travelers  in  use  of  streets.  Palmer  t\  Port- 
land Ry.,  etc.,  Co.  (Ore.),  68. 

Preferential  right  of  street  car  over  space  occupied  by  its  tracks. 
Denver  City  Tramway  Co.  v.  Wright  (Colo.),  360. 

Negligence. 

He  would  have  discovered  in  time  that  plaintiff  was  driving 
across  tracks,  if  he  had  been  observing,  but  increased  speed  of 
the  car  until  he  put  on  brakes  just  before  the  collision,  motor- 
man  was  guilty  of  negligence  where.  Fallon  v.  Boston  Elev. 
Ry.  Co.  (Mass.),  372. 
Negligence   and   contributory   negligence   were    questions   for  jury, 

in  action  for  injuries  to  occupant  of  wagon  driving  on  right-hand 

side  of  street,  by  street  car  striking  rear  of  wagon.     Carroll  v. 

Boston  Elev.  Ry.  (Mass.),  401. 

Pleading. 

In  action  for  injury  to  pedestrian  struck  by  street  car,  plaintiff 
need  not  plead  an  ordinance  relating  to  the  sounding  of  a  gonr 
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etc.,  in  order  to  avail  himself  thereof.     Denver  City  Tramway 
Co.  V.  Wright  (Colo.),  360. 
Public  may  assume  that  in  the  operation  of  cars  municipal  ordi- 
nances   will    be    observed.      Palmer    v.    Portland    Ry.,    etc.,    Co. 
(Ore.),  68. 
Right  of  motorman  to  assume,  and  act  on  the  assumption,  that  a 
pedestrian   will   turn   out   of   the   way   of   the   car.     Denver   City 
Tramway  Co.  v.  Wright  (Colo.),  360. 

Speed. 

Evidence  to  show  speed  limit  in  city.  Palmer  v.  Portland  Ry., 
etc.,  Co.  (Ore.),  68. 

In  violation  or  ordinance  is  negligence,  question  for  jury 
whether.     Palmer  v.  Portland  Ry.,  etc.,  CIo.   (Ore.),  68. 

It  was  the  duty  of  the  company  not  to  exceed  its  schedule  speed 
of  12  miles  an  hour  at  certain  point.  Denver  City  Tramway 
Co.  V.  Wright  (Colo.),  360. 

Objection  of  company  that  certain  speed  ordinance  did  not  ap- 
ply to  the  place  of  the  accident  was  untenable.  Denver  City 
Tramway  Co.  v.  Wright  (Colo.),  360. 

Was  negligence  for  motorman  to  fail  to  slacken  speed  of  the  car 
on  the  occasion  in  question,  or  to  stop  it  until  he  knew  that 
the  bicyclist  was  aware  of  his  danger  and  would  have  ample 
time  to  protect  himself  therefrom.  Denver  City  Tramway  Co. 
V.  Wright  (Colo.),  360. 

TAXATION. 

Exemptions. 

Bridge,  built  and  operated  by  independent  corporation  estab- 
lished for  that  purpose,  is  not  exempt  from  taxation  as  part  of 
railroad,  under  certain  proposed  amendment  to  Louisiana  Con- 
stitution, because  used  by  certain  railroad  companies,  which 
pay  tolls  for  running  their  trains  over  it.  Shreveport  Bridge 
&  T.  Co.  V.  State  Board  of  Appraisers  (La.),  288. 

TICKETS  AND  FARES. 

See  CARRIERS  OF  PASSENGERS. 

Contributory  Negligence. 

Failure  of  passenger  to  observe  conductor's  mistake  in  retaining 

return  part  of  round  trip  ticket.    Louisville  &  N.  R.  Co.  v.  Fish 

(Ky.),  170. 

One  purchasing  ticket  at  reduced  rate  may  not  recover  the  penalty 

prescribed  by  Mont.   Rev.   Codes,   §   4330,   requiring   railroad,   on 

tender    of   the    "regular    rates    of    fare,"    to    furnish    tickets,    etc. 

Miley  v.  Northern  Pac.  Ry.  Co.  (Mont),  176. 

Passes. 

.  Issuance  of  certain  pass  would  not  be  in  violation  of  N.  H.  Laws 
1909,  c.  126,  since  it  cannot  be  presumed  that  the  Legislature 
intended  the  act  to  have  a  retrospective  effect.  Emerson  v, 
Boston  &  M.  R.  R.  (N.  H.),  700. 
Validity  of  agreement  where  lessee  of  railroad  agreed  by  the 
lease  "to  transport  the  stockholders  of  the  lessor  to  and  from 
their  annual  and  special  meetings  free  of  charge,"  and  at  the 
time  of  the  lease  it  was  not  prohibited  by  law  or  contrary  to 
public  policy.     Emerson  v.  Boston  &  M.  R.  R.  (N.  H.),  700. 

Time  Limit. 

,    Ri^ht  to  limit  time  within  which  passenger  tickets  w^ill  be  valid. 
St.  Louis,  etc.,  R.  Co.  v.  Johnson  (Okl.),  165. 
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Who  Are  Passengers. 

Where  the  issue  was  whether  persons  riding  on  a  train  were 
trespassers,  because  riding  on  a  pass  issued  to  others,  the  con- 
ductor of  the  train  may  testify  as  to  what  a  passenger  must 
have  to  entitle  him  to  ride.  Broyles  v.  Central  of  Georgia  Ry. 
Co.  (Ala.),  155. 

TRAFFIC  AGREEMENTS. 

See  NEGLIGENCE. 

TRESPASSERS. 

Sec  CHILDREN;   LICENSEES;   MASTER  AND  SERVANT. 

Contributory  Negligence. 

Trespasser,  shot  by  railroad  watchman,  was  not  guilty  of  contrib- 
utory negligence  in  failing  to  halt  when  called  on  so  to  do  by 
the  watchman.     Conchin  v.  El  Paso,  etc.,  R.  Co.  (Ariz.),  192, 

"Degree  of  Care. 

Due  trespasser  on  train.  Broyles  v.  Central  of  Georgia  Ry.  Co. 
(Ala.),  155. 

Railroad  is  liable  to  trespasser  on  its  ground  only  for  willful  or 
wanton  injury.     Conchin  z/.  El  Paso,  etc.,  R.  Co.  (Ariz.),  192. 

Though  the  owner  of  premises  is  not  bound  to  a  guard  or  protect 
a  trespasser  from  dangers  lurking  thereon,  he  is  liable  for  an  in- 
jury to  the  trespasser  if  willfully  inflicted.  Riedel  v.  West  Jer- 
sey &  S.  R.  Co.  (C.  C.  A.),  312. 

Who  Are. 

Common-law  doctrine  that  one  who  permits  his  cattle  to  stray 
upon  another's  land  is  liable  as  a  trespasser  is  not  recognized 
in  Arkansas.    St.  Louis,  etc.,  Ry.  Co.  v.  Newman  (Ark.),  331. 

One  finding  the  highway  blocked  an  unreasonable  time  by  a 
train  of  cars  is  not  a  trespasser  upon  the  railroad  property 
when  passing  prudently  around  the  end  of  the  train.  Johnson 
V.  Atlantic  Coast  Line  R.  Co.  (Fla.),  263. 

TRIAL, 

In  action  for  injury  to  passenger  by  alleged  negligence  of  motor- 
man,  defendant  was  not  prejudiced  by  remarks  of  plaintiffs  at- 
torney that  the  motorman  was  a  strike  breaker,  it  having  been 
promptly  excluded  by  the  court.  Louisville  Ry.  Co.  v,  Mitchell 
(Ky.),  710. 

In  personal  injury  action  against  certain  railroad  remarks  of  plain- 
tiffs counsel  were  prejudicial  to  defendant.  Louisville  &  K.  R. 
Co.  V.  Payne  (Ky.),  606. 

VARIANCE. 

See  NEGLIGENCE. 

VfCE  PRINCIPALS. 

See  FELLOW  SERVANTS. 

WANTONNESS. 

See  NEGLIGENCE. 

WILLFULNESS. 

See  NEGLIGENCE. 


